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Should Competition Law Promote Efficiency? - Some Reflections of an Economist on
the Normative Foundations of Competition Law

Wolfgang Kerber

|. Introduction

After the introduction of the "more economic approach” in EU competition policy the ques-
tion of the importance of economic efficiency as goal of competition law has become even
more relevant. To what extent should competition law promote efficiency? What is the rela-
tion between competition and efficiency? This problem has always been relevant for exemp-
tions on the ban of horizontal and vertical agreements according to Art. 81 (3) EC (with its
balancing test). It also emerged in the discussion about efficiencies in merger control, leading
to a major change in EU merger control in 2004. Recently, this problem has also popped up in
regard to the discussions about the application of the "more economic approach” in regard to
Art. 82 EC. Whereas economists vehemently emphasize the importance of efficiency consid-
erations for competition policy, legal scholars are much more uneasy about this development.

This article (written by an economist) intends to contribute to a better understanding between
economists and legal scholars about the goals of competition law. My main point is that the
discussion on the normative foundations of competition law is not well developed: The main
problem on the side of economics is that the theory of industrial organisation, which domi-
nates the "more economic approach”, does not focus its research on normative questions.
Usually the normative issues are narrowed down to the question of total welfare standard vs.
consumer welfare standard. However, normative approaches in economics can offer a much
broader set of arguments, which might allow for a more differentiated discussion about the
goals of competition law. In the legal discussion, the main problem is that the goals of compe-
tition law primarily emphasized by legal scholars, such as economic freedom or legal cer-
tainty, do not easily relate to modern economic approaches. Economists often do not under-
stand the arguments of legal scholars and legal scholars are appalled by the apparently exclu-
sive reliance of economists on economic efficiency. These problems stem partly from misun-
derstandings between economists and lawyers, and partly from an underdeveloped normative
discussion about the goals of competition law. Therefore, more interdisciplinary research is
necessary to clarify the relevant normative issues and to develop more sophisticated concepts
for the goals of competition policy.

In this paper, | can only discuss some of the relevant issues and will briefly suggest some
ideas for a broader perspective on the normative foundations of competition law. In section I,
I will try to clarify the normative key concepts which economists use in regard to competition
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manifold support and a stimulating intellectual atmosphere during my stay as Global Professor of Law in the spring term 2007.
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policy — such as static and dynamic efficiency as well as the problem of redistribution through
market power. Section Ill presents another normative perspective based upon constitutional
economics which may lead to a more differentiated normative approach to competition law.
Its basic idea is that the preferences of citizens are the relevant normative criterion for appro-
priate decisions about the objectives of competition policy. This will lead to a different per-
spective on the questions of how, to what extent, and what kind of economic efficiency
should be considered in the different realms of competition law. It might also allow for more
consideration of normative issues currently emphasized primarily by legal scholars, such as
the protection of rights of market participants or concepts as "competition on the merits".

Il. Current discussion about goals of competition policy: Some clarifications and com-
ments

I1.1 Introduction

Current overviews about the goals of competition policy from an economic perspective pri-
marily emphasize allocative and productive efficiency, based upon welfare economics. Also
dynamic efficiency, i.e. incentives for innovation, is often seen as important. Much more con-
troversial is the question of whether competition law should prevent redistribution through
market power, leading in turn to the question if the total welfare standard or the consumer
welfare standard should be pursued. Although most economists would prefer the total welfare
standard, many of them accept the consumer welfare standard (as used by the European
Commission). However, nearly all economists are reluctant to accept additional goals of com-
petition policy such as economic freedom, fairness and justice, the protection of small- and
medium-sized firms, the international competitiveness of domestic firms, and (in regard to the

EU) economic integration.1 The European Commission's interpretation of the goals of Euro-
pean competition policy is not entirely in line with this perspective, but it is also not so far
away. Besides the specific goal of market integration, the EU competition rules should protect
"effective competition”, which "brings benefits to the consumers, such as low prices, high
quality products, a wide selection of goods and services, and innovation™ (European Commis-
sion 2004: Horizontal Merger Guidelines, para. 8). In the following, we will mainly discuss
the goals of allocative and productive efficiency, dynamic efficiency, and the problem of re-
distribution through market power.

11.2 Static efficiency: the concept of efficient allocation

Modern economic theory focuses on the optimal allocation of the resources of an economy.
This is connected on the theoretical level with general equilibrium theory and normatively

with the Pareto-criterion.2 Pareto-criterion is fulfilled if there is no possibility to increase the
utility of any person in the economy without reducing the utility of any other person. Its nor-
mative attractiveness in economics stems from the widely held belief that interpersonal com-
parisons of utilities are not possible. This leads logically to the Pareto criterion, on which in-
dividuals easily can agree on and which does not require interpersonal comparison of utilities.
Allocation theory assumes the existence of sets of factors of production (resources), produc-

1 see for such overviews, e.g., de la Mano (2002), Motta (2004, 17-30), Van den Bergh / Camesasca
(2006, 16-53), and Kerber/Schwalbe (2007, para. 93-108).

2 For the following, see any intermediate or advanced textbook in microeconomics, as, e.g., Varian
(1992).
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tion functions (technologies), products, and preferences, which do not change. The goal of
efficient allocation implies that the resources of an economy should be allocated to the pro-
duction of products in that way that the Pareto-criterion is fulfilled for the whole economy:
No person can be made better off through a reallocation of these resources without reducing
the utility of another person. General equilibrium theory demonstrates that this requires the
fulfillment of a number of marginal and total conditions. On the one hand, general equilib-
rium theory has succeeded in defining the concept of “efficient allocation™ (mathematically)
precisely. On the other hand, it has also demonstrated that for any economy an infinite num-
ber of efficient resource allocations exists, depending on different initial distributions of these
resources to the persons in the economy. Therefore for different distributions, different alloca-
tions of resources are efficient.

The link between efficient allocation and competition is depicted by the first theorem of wel-
fare economics: If the assumptions of the model of perfect competition are fulfilled by all
markets (product and factor markets), the decentralised optimising behaviour of all agents
(persons, firms) will lead to an efficient allocation throughout the entire economy, i.e. the
Pareto-criterion will be automatically fulfilled without the necessity of state intervention
(Adam Smith's "invisible hand of the market™). It is understandable why the model of "perfect
competition™ (despite all its unrealistic assumptions) still has such a central position in eco-
nomic theory. From the perspective of the goal of efficient allocation it is an ideal form of the
market and, even more generally, of organizing the entire economy. Consequently, the wel-
fare-theoretic market failure theory (as the dominant theoretical basis for economic policy) is
based upon the approach that any deviation from the assumptions of "perfect competition”
leads to some kind of allocative inefficiency and, hence, calls for some correction of the allo-
cation through economic policy. From that welfare-theoretic perspective, a number of eco-
nomic policies (for solving different kinds of market failure problems) are seen as necessary,
and competition policy is only one of them. Therefore, for the economic theory of allocation
competition is an instrument which has the only task of bringing about allocative efficiency.

In competition policy, distinctions are often made between allocative and productive effi-
ciency. Productive efficiency is fulfilled, if, in any firm the output is produced with the lowest
amount of inputs or factors of production, i.e. with minimal costs. Productive inefficiencies
can result from the inability to exploit economies of scale, and so-called X-inefficiencies, due
to the problem that managers might pursue goals other than profit maximisation. This distinc-
tion plays a prominent role in the Williamson-trade off, regarding the welfare assessment of
mergers (Williamson 1968): It calls for a balance between an increase of productive effi-
ciency through a merger (e.g., through economies of scale) and allocative inefficiencies that
arise through larger market power (“dead weight loss™). However, it is misleading to view
allocative and productive efficiency as two goals on the same level: Efficient allocation re-
quires all firms to produce efficiently. Therefore, the goal of productive efficiency is sub-
sumed by the ultimate goal of efficient allocation. This does not preclude trade offs between
different kinds of efficiency effects (as in the Williamson-trade off).

It is important to note that "allocative efficiency” is defined precisely in welfare-theoretic al-
location theory and is closely linked to general equilibrium theory (elaborated by Arrow and
Debreu in the 1950s) and the model of perfect competition. This efficiency concept is also
referred to as static efficiency, because the set of products, production technologies, produc-
tion factors and preferences are assumed as given and constant. They are not supposed to
change as a result of competition. The mathematical models are static equilibrium models
which do not consider dynamics (for dynamic efficiency, see the next section 111.3). From this
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general equilibrium concept of efficient allocation, conclusions can be derived for the optimal
conditions on particular markets: Under certain assumptions the efficient solution is achieved
through equilibrium prices at the intersection of the demand and supply curve (implying price
= marginal costs and the maximisation of the sum of consumer and producer surplus). How-
ever, the theory of "second best" demonstrated that maximizing the surplus in a particular
market need not lead to an efficient solution, if there are, e.g., effects on other markets.

From this theoretical perspective, a competitive market is only an instrument used to achieve
efficient allocation. For many economists it is hard to understand that there might be a real
trade off between competition and efficiency. From this welfare-theoretic perspective, it is
plainly evident that efficiency is the ultimate goal, and if agreements between firms or merg-
ers lead to a higher degree of efficiency, then they should be allowed. Balance between com-
petition and efficiency effects, as it is assumed in Art. 81 (3) or (as an efficiency defense) in
merger control, does not make much sense. It might be necessary to balance between positive
effects on efficiency of a certain business behaviour ("procompetitive effects™) and negative

effects on efficiency ("anticompetitive effects”) but not between competition and efficiency.3
If a trade off emerges between competitive markets (defined as a market structure with many
competitors) and efficiency, then from this perspective this trade off always must be decided
in favour of efficiency.

1.3 Dynamic efficiency: Innovation

Since it is an undisputed empirical fact that technological progress is the most important de-
terminant for long-term economic growth, there is also a wide-spread consensus that innova-
tion and diffusion of new products and technologies is one of the important results effective
competition should bring about. This innovation dimension of competition is often linked to
the term "dynamic efficiency"”. However, it is very important to understand that the term "ef-
ficiency" in "dynamic efficiency"” does not have a comparably clear theoretical definition like
the above-mentioned concept of allocative efficiency (or static efficiency). In the end, "dy-
namic efficiency"” does not mean much more than that it is normatively preferable that innova-
tions are generated and spread. Although the question can be raised as to what the optimal
amount and velocity of technological progress should be, the specific characteristics of inno-
vation processes make it impossible to define such an optimum clearly. The main problems
are the high uncertainty and unpredictability of innovation processes, which renders it impos-
sible to know the outcome of research ex ante. Innovation processes cannot be treated as pro-
duction processes (with predefined inputs and outputs), and, hence, they cannot be satisfacto-

rily analyzed as a pure problem of efficient allocation.# This is also the reason why the nor-
mative concept of "efficient allocation” has been defined on the basis of given sets of prod-
ucts, production technologies, production factors and preferences. The whole dynamic dimen-
sion of the generation and spreading of innovations (and therefore the change of products and
production technologies as well as preferences) is theoretically excluded from the concept of
allocative efficiency.

3 From the perspective of a Chicago School argumentation, the distinction between Art. 81(1) and
(3) was never clear, because if the net balance of efficiency effects is positive (according to Art. 81
(3)), then they would have argued that they are not anticompetitive in the first place, and therefore
also should not be prohibited according to Art. 81 (1) EC.

4 See, in general, Dosi (1988), Nelson (1995), Kerber/Schwalbe (2007, para. 66-78).
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Since economic theory has not successfully integrated the innovation dimension into general
equilibrium theory, the problem of technological progress and, therefore, dynamic efficiency
remains, to a large extent, outside of mainstream neoclassical equilibrium theory. This is also
the reason why innovation economics is largely influenced by approaches of evolutionary
innovation economics. Schumpeter (1934), who emphasized the importance of the entrepre-
neur and innovations for economic development, suggested the need to develop an alternative
to traditional equilibrium theory. For example, in modern innovation economics variation-
selection-models (in analogy to biological evolution theory) are used to explain technological
progress and economic growth (Nelson/Winter 1982, Nelson 1995). In this tradition, a num-
ber of dynamic (or evolutionary) concepts of competition have been developed. These con-
cepts see competition as a dynamic process of innovation and imitation (Clark 1961,
Hoppmann 1968, Metcalfe 1998) or as a knowledge-generating process of parallel experimen-
tation (“"competition as a discovery procedure”; Hayek 1978, Kerber 1997, Kerber/Saam
2001). This perspective vehemently criticizes the model of perfect competition (as an ideal
form of competition). Well-known is the critique of Hayek (1948) that the model or perfect
competition (with its knowledge assumptions) already presupposes the knowledge that is gen-
erated through the competition processes. Particularly interesting is also the critique of Dem-
setz (1982), who argued that perfect competition is not a theory about competition, which he
sees as a rivalrous dynamic process, but a theory about the economic effects of perfect decen-
tralisation.

What is normatively meant by "dynamic efficiency™? It is not as clearly defined as allocative
or static efficiency. Rather, it is used loosely. Without wanting to discuss here different nor-
mative concepts that have been developed in evolutionary economics, the most convincing
approach uses consumer preference as the normative criterion. Innovations can be seen as
normatively positive when they allow a better fulfillment of consumer preference, i.e. that
they lead to an increase of their utility. However, it is not possible to define what "dynamic
efficiency” in the sense of an optimal dynamic solution really means. In some respects both
static and dynamic effects of competition can be normatively measured with this criterion,
namely consumer preference fulfilment (which, however, are treated as constant). This can
be seen as a consequence of the most fundamental normative criterion in economics, namely.
normative individualism, the idea that all normatively relevant values in society derive from
preferences (i.e., value judgments) of individual members of this society. If we use the term
"welfare" to the extent that consumer preferences are fulfilled, then we can say that both allo-
cative efficiency (static eficiency) as well as innovations (dynamic efficiency) increase the
welfare of a society. This perspective on static and dynamic efficiency is widely accepted in
economics. It also seems to be fairly compatible with the normative concept of "effective
competition™ in EU competition policy, because "low prices, high quality products, a wide
selection of goods and services, and innovation” presumably reflect important preferences of
the consumers.

To what extent do trade offs exist between static and dynamic efficiency? The consensus is
that perfect competition does not provide appropriate incentives for innovators, leading to
discussions about the public good character of innovation and the necessity of intellectual
property rights to ensure innovation incentives. However, the problem of potential trade offs
between static and dynamic efficiency is much more complex than this discussion suggests.
Research about the determinants of innovation has shown that the conditions for the appro-
priation of innovation’s advantages can be very complex (Dosi 1988); often "market imper-
fections” (heterogeneity, "tacit knowledge”, and limited imitability) can improve innovation
activities. Another aspect of the relation between static and dynamic efficiency refers to the
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question of whether a competitive assessment, e.g., of a merger, should only take into account
the short-term effects on prices and quantities (as in merger simulations) or also consider the
long-term effects on innovation. For example, there is considerable concern that in the "more
economic approach" of EU competition policy, the long-term effects of business behaviour
and mergers on dynamic efficiency are neglected compared to short-term static efficiency
effects (Kirchner 2007).

1.4 Prevention of redistributions through market power

Though there is a consensus that competition law should help increase welfare in regard to
static and dynamic efficiency, some dispute has arisen about the aim of competition policy to
prevent market participants from being exploited by firms with market power. Since the be-
ginning of modern competition policy, the fight against cartels, monopolies, and firms with
market power was largely motivated by the goal to impede the exploitation of individuals and
firms on the opposite market side through market power, especially consumers through firms
with market power on the supply side. Redistributions that are caused not by better perform-
ance but only through restraints of competition and market power should be prevented. How-
ever, the recent debate about total welfare standard vs. consumer welfare standard and about
the importance and design of an efficiency defence in merger control shows that this goal of
preventing redistributions through market power is no longer undisputed - despite the clear
pledge of the European Commission for the consumer welfare standard.

The difference between a total welfare standard and a consumer welfare standard is well
known and can be explained easily. The total welfare standard implies that in a particular

market the sum of producer and consumer surplus should be maximised (total surplus).
Within the analytical framework of the Williamson-trade off analysis of mergers the total
welfare standard asks whether additional producer surplus, which might accrue through an
increase of productive efficiency created by merger (e.g., by economies of scale), is larger
than any additional allocative inefficiency (dead weight loss) that results from an increase of
market power. However, it is not necessary to consider the distributional effects that turn a
part of the former consumer surplus into market power profits (and therefore into producer
surplus): Such a redistribution between consumer and producer surplus does not affect total

welfare as the sum of consumer and producer surplus.6 If a consumer welfare standard is
used, then the assessment of mergers - within the price-quantity-scheme - implies to ask only
whether the consumer surplus after the merger is larger or smaller than before the merger,
irrespective of its impact on the surplus of the producers. This seems to lead to the simple
assessment criterion, whether the future market price after the merger is larger or smaller than

before the merger.”

5 |t also can be made a distinction between "total surplus” (as the sum of consumer and producer
surplus on a particular market) and "total welfare" (as the sum of all welfare effects in the whole econ-
omy, which, in particular, would include additional welfare effects on other markets) (see Crampton
1994). In the following, we ignore welfare effects on other markets, and use both terms as synonyms.

6 See Williamson (1968), Farrell/Shapiro (1990), de la Mano (2002, 11-16), and Van den Bergh /
Camesasca (2006, 31-35).

7 However, de la Mano (2002, 28) is right "to emphasize that the price effect is only one of the sev-
eral elements to be considered ... . In fact, consumer welfare ... is a multi-dimensional concept, in-
cluding, together with prices, other aspects such as the quality of the product, the speed and the secu-
rity of the supply etc.”
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It is well known that total welfare standard and consumer welfare standard can lead to differ-
ent results. In the case of merger control, there might be a number of mergers, whose price-
decreasing effects through efficiencies are smaller than the price-increasing effects through
additional market power (non-coordinated or coordinated effects) but whose gains in produc-
tive efficiency are larger than the additional allocative inefficiencies. In these cases, a con-
sumer welfare standard would lead to a negative assessment of these mergers, even though
these mergers would increase total welfare. Consequently, the consideration of efficiencies in
mergers can only impact their clearance under the consumer welfare standard, if these effi-
ciencies are very large - as in European merger control after its 2004 reform. Many econo-
mists cannot understand why merger control ignores the positive efficiency effects of many
mergers and, therefore, also prohibits mergers that increase total welfare. Many economists
would suggest the total welfare standard as the relevant normative criterion. These economists
readily admit that there might be distributional effects through mergers from consumers to
producers, but these redistributions should not be considered. A well known position in the
law and economics literature argues that analysis of legal rules and regulations should focus
only on efficiency effects, whereas distributional effects should be dealt with through taxation
and social policy (Kaplow/Shavell 1994).

What is the result of a deeper analysis of the relationship between total welfare, consumer
welfare, and efficient allocation (static efficiency), as defined in section 11.2? Many economic
texts give the misleading impression that total welfare is identical to allocative efficiency (as a
Pareto-optimal allocation of resources in the entire economy), and that it is the consumer wel-
fare standard which additionally includes distributional issues. In welfare economics, it is
clear that allocative efficiency says nothing about distributional questions. On the contrary,
each "efficient allocation™ is defined on a particular initial distribution of the resources of a
society. If this distribution is changed, then the "efficient allocation™ changes as well. It is not
possible to make any normative statement about the preferability of an efficient allocation Ay,
based upon distribution Dy, compared to an efficient allocation A,, based upon another distri-
bution D,. This is also shown by the well known conclusion in welfare economics that there
are an infinite number of "efficient allocations™ in a society, and that the theory of efficient
allocation cannot determine the "optimal" efficient allocation (there is no socalled "optimum
optimorum®™). This is the result of standard welfare economics, which can be found in any
advanced textbook about microeconomics (see, e.g., Varian 1992). It is also a logical conse-
guence of the Pareto-criterion itself: Since the Pareto-criterion assumes that no interpersonal
comparisons of utilities are possible between different persons, no balancing is possible be-
tween positive effects on one person and negative effects on other persons.

The total welfare standard is not compatible with the Pareto-criterion, because it allows for
redistributions between consumers and producers and, therefore, a balancing between positive
and negative wealth effects between different persons. This implies that the total welfare
standard can be derived neither from the Pareto-criterion nor from the goal “efficient alloca-

tion".8 It might be argued that the consumer welfare standard can be derived from the Pareto-
criterion, because it stipulates that through mergers no one should be worse off, i.e. the crite-
rion that consumer surplus should not be reduced through a merger can be seen as an applica-
tion of the Pareto-criterion. The total welfare concept corresponds to the so-called Kaldor-

8 These problems do not depend on the aforementioned discussed question, whether also dynamic
efficiencies should be included or not.
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Hicks-welfare criterion (principle of wealth maximisation).? The Kaldor-Hicks-criterion
means that a state of society Z, is normatively better than Z; if those individuals who are bet-
ter off in Z, are able to compensate those that are worse off in Z, to such an extent that the
latter are not worse off as those in state Z;. However, such compensation need not be made.
Regarding merger control, this means that those who benefit from a merger should be able to
compensate consumers made worse off, but compensation need not be paid. If total welfare as
the sum of consumer and producer surplus is increased by a merger, then the Kaldor-Hicks-
criterion is fulfilled, because the increase of producer surplus is larger than the reduction of
consumer surplus.

In law and economics literature the Kaldor-Hicks-criterion (or "wealth maximisation™ crite-
rion) is the standard normative criterion for the economic analysis of legal rules. However,
there is also much criticism in regard to the Kaldor-Hicks-criterion. Besides a theoretical
problem of inconsistency (Scitovsky 1941), the most important problem is that the Kaldor-
Hicks-criterion allows for all kinds of uncompensated redistributions between individuals or
firms. Whereas the Pareto-criterion can easily be agreed on because it ensures that nobody is
made worse off, it is not easy to argue why persons should agree to a normative rule which
allows society to reduce their wealth (without compensation) counterbalanced only by the
argument that the gains of other persons or firms through policy measures outweigh the
losses. Although the argument has been made that repeated application of the Kaldor-Hicks-
criterion can lead to a Pareto-superior situation. if all persons are both winners and losers in
different situations (Posner 1980; Schéafer/Ott 1995, 33-35). This argument presupposes that
the gains and losses are evenly distributed among the whole population. Somewhat along this
reasoning is the wide-spread argument for the total welfare standard in competition policy
that many consumers might also be shareholders of firms under merger control, i.e. that the
increasing producer surplus through a merger ultimately might also accrue to the consumers.
However, this presupposes certain unfulfilled assumptions about the distribution of wealth.

Despite the dominance of the Kaldor-Hicks-criterion within the law and economics-literature
a number of other normative concepts, which limit the application of the total welfare concept

have also been discussed.10 The total welfare standard cannot be applied to many legal prob-
lems, because balancing the advantages of one person with the disadvantages of another is
considered inappropriate ("Abwégungsverbote”; see Schéfer/Ott 1995, 45). Particularly inter-
esting is the concept of "liberal rights": "If a person A as owner of a liberal right prefers social
state x to state y, then state x should be better, independent from the preferences of all other

members of society”.11 This normative concept implies that if one person has a certain liberal
right, he or she is allowed to decide according to his or her own preferences, even if the utility
of other persons or the total welfare of society is reduced. In such a case, society is not al-

9 Foran explanation and critical discussion of the Kaldor-Hicks-criterion and wealth maximisation
criterion, see Posner (1979, 1980), Schéfer/Ott (1995, 29-35), Feldman (1998), and Kornhauser
(1998). Please note that in the case of the actual payment of the compensation even the Pareto criterion
is fulfilled. Therefore the Kaldor-Hicks-criterion is also called a potential Pareto improvement test.
For a very broad and deep critical analysis of economic efficiency in regard to the law, see Eiden-
miller (1998). For a detailed application of the Pareto-criterion and Kaldor-Hicks-criterion to the
discussion on total welfare standard vs. consumer welfare standard in regard to merger control, see
Van den Bergh / Camesasca (2006, 29-38).

10 For a broad overview see Schafer/Ott (1995, 21-48).
11 Schafer/Ott (1995, 44; translated by W.K.); see, in particular, also Sen (1970).
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lowed to balance the positive effects for these persons with the negative effects on others. The
most elementary rights of individual freedom (leading to core notions of private autonomy,
private property, freedom of contract) have such characteristics, i.e. their use is not allowed to
be generally subjected to an overall balancing of the positive and negative effects on society.
"Voluntary consent” as an additional normative criterion, developed in constitutional econom-
ics, will be introduced in section I11. As a consequence, there are a number of other normative
criteria in economics besides the Pareto- and Kaldor-Hicks-criterion, leading to a more com-
plex normative discussion of economics.

There are also many industrial economists who accept a consumer welfare standard as norma-
tive criterion - either as result of a political decision or by relying on additional arguments.
For example, there are arguments that a consumer welfare standard might compensate for
other advantages producers have, e.g. through better possibilities of lobbying (rent seeking-
advantages) or through information asymmetries between firms and competition authorities.
Another practical argument is that the consumer welfare standard is much easier to apply,

because it is "only" necessary to estimate future market prices.12 All of these arguments are
somewhat pragmatic and do not justify the consumer welfare standard very well. Another
approach uses intermediate solutions between total welfare and consumer welfare which put
different weights to consumer and producer surplus (weighted surplus standard). If consumer
and producer surplus are weighted equally, a total welfare standard is applied, if the weight
for producer surplus is zero, then this corresponds to a consumer welfare standard; also
weights between 0 and 1 can be chosen, leading to intermediate solutions. An interesting vari-
ant is that the weighting factors might even depend on whether the product is an everyday or
luxury item. In the latter case, consumers might need less protection from market power,
which would allow a shift of the normative standard to a total welfare standard, whereas in

the first case a consumer welfare standard should prevail.13 From the perspective of most
economists the crucial problem of these solutions is that it is unclear where the criteria for
deciding on these distributional questions will come from.

1.5 Protection of economic freedom and other goals

Other goals of competition policy as, e.g., economic freedom, fairness and justice, protection
of small- and medium-sized firms, international competitiveness, and economic integration

(in regard to EU competition law) are usually viewed critically by most economists.14 In Ger-
man competition law (and, in the past, also in EU competition law) the protection of eco-
nomic freedom is seen as an important goal of competition law. This goal of competition pol-
icy has been developed by economists as well. It can be traced back to Ordoliberal concepts
of competition policy and to Hoppmann's concept of "freedom to compete” ("Wetthew-

erbsfreiheit”).15 In competitive markets, consumers should be able to choose between differ-
ent suppliers (freedom in the exchange process). Freedom of competition also encompasses
the freedom of firms to decide on their action parameters (freedom in the parallel process).

12 see for this discussion, e.g., Besanko/Spulber (1993), Neven/Réller (2000), Lyons (2002), de la
Mano (2002, 18-35), Motta (2004, 20-22), Camesasca/Van den Bergh (2006, 35-45), and Gual et al.
(2006).

13 See, e.g., de la Mano (2002, 33), Ross/Winter (2005), and Bian/McFetridge (2000) for the so-
called Hillsdown standard (used by Canada's competition tribunal in its "Hillsdown decision™).

14 gee, e.g., Motta (2004, 22-30) and Van den Bergh / Camesasca (2006, 39-53).
15 See Hoppmann (1968), Maschel (1989), Gerber (1998), and Hellwig (2006).
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Market power might restrict both freedom of choice in the exchange process as well as free-
dom to decide on firms' action parameters in competition with other firms. From this perspec-
tive, competition law should protect the economic freedom of firms and other market partici-
pants. Although most economists view economic freedom as very important, so far no con-
vincing solutions have developed how to integrate an analysis of economic freedom with an
industrial economics approach to competition. Due to a lacking theoretical access to the con-
cept of "economic freedom", most economists either tend to think that it is somehow also en-
compassed by economic efficiency, that it should be ignored altogether or that other fields of
law (outside competition law) should be used to protect economic freedom (Van den Bergh /
Camesasca 2006, 39-53).

Legal certainty aims to limit administrative costs, an important objective in any field of law.
There is a broad consensus that these costs must be taken into account in competition law.
However, most economists are not sufficiently aware that there might be large trade off-
problems between the approach of analysing the effects of business behaviours (or mergers
etc.) upon consumer welfare on a case-by-case basis and the necessary administrative costs as
well as the direct and indirect costs of legal uncertainty resulting from case-by-case decisions.

To this point, economics has failed to sufficiently analyse the problem of legal uncertainty.16
1.6 Conclusions

The discussion in this section should have helped clarify the economic concepts of efficient
allocation, static and dynamic efficiency, total welfare and consumer welfare. It has been
shown that (1) these concepts have different meanings, (2) economics has large problems in
dealing with distributional effects, and (3) the economic discussion about the goals of compe-
tition law has mainly focused on the question of total welfare standard vs. consumer welfare
standard. In the following, a broader normative concept for deriving goals of competition law
will be sketched. It is mainly based upon constitutional economics.

I11. Normative foundations of competition law: Sketching another perspective

I11.1 Starting-point: Normative individualism, constitutional economics, and rules for
the market

The normative perspective of constitutional economics1? starts with normative individualism,
i.e., that all relevant values and goals in a society have to be derived from the preferences and
values of individual members of society. In contrast to traditional welfare economics, Bu-
chanan (as the most important representative of constitutional economics) argued that the de-
cisive normative criterion is voluntary individual consent (Buchanan 1986). By consenting to
transactions or to mandatory rules of society, they reveal their preferences and legitimise con-
tracts and mandatory rules. This notion is entirely compatible with notions of private auton-
omy and democracy, as developed in the Western legal tradition. Consent as normative crite-

16 The importance of "legal certainty™ can be translated into the direct and indirect costs of legal un-
certainty. This might open up a pathway for an economic analysis of this issue (see Christiansen/ Ker-
ber, 2006, for an example, how to deal economically with the problem legal uncertainty in regard to
the question of rule of reason vs. per se rules). See for the problem of legal uncertainty in merger pol-
icy also Voigt/Schmidt (2005).

17 see Brennan/Buchanan (1985), Buchanan (1986), Vanberg (1999, 2005).
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rion is very close to the Pareto-criterion, because if, as a result of policy, at least one person is
better off and no one is worse off, then it can be suggested that all persons can agree on the
measure. In contrast, the fulfillment of the Kaldor-Hicks-criterion need not be sufficient to
lead to the consent of all persons involved, because there can be persons who will be worse
off.

The constitutional economics approach succeeded in showing how the state with its monopoly
of legitimate power and its central functions (as protective state, productive state, and redis-
tributive state) can be derived consistently from the preferences of the members of a society
(Brennan/Buchanan 1985). Using the basic idea of society as a "social contract”, constitu-
tional economics could show that the state can be seen as the result of a constitutional con-
tract, on which all members of society might agree under a "veil of uncertainty”, i.e. under the
hypothetical situation that no person in a society knows its strengths and weaknesses before
consenting to the basic rules of this society. In an additional step, constitutional economics
was able to justify the transition from the unanimity principle on the level of the most impor-
tant constitutional rules to other (more pragmatic) decision rules (on the post-constitutional
level of normal legislation). Different kinds of majority rules can ensue, which balance the
decision costs for requiring large majorities with the costs for minorities which might lose
through majority decisions. An important implication of this approach is that there might be
realms, in which a simple majority rule is deemed acceptable and there might be other realms
involving certain basic rights and freedoms which are seen as part of the personal freedom (or
property) of persons. Nobody should have the right to interfere in these protected do-
mains,even if this would lead to positive welfare effects on other persons or the whole soci-
ety.

Before deriving more specific conclusions for competition policy, some general implications
of the constitutional economics approach for the institutional framework of markets will be
presented. Constitutional economics differentiates strictly between the rules (of a game) and
the actions (of the players) within this game. Therefore the relevant question is: What is the
appropriate set of rules for the market game? Institutional economics could demonstrate that
different sets of legal rules (institutional settings) lead to different kinds of market processes -
due to different sets of incentives. Changing the rules of the market implies a change of the
market game, leading to different outcomes (Kerber 2006). Based upon this constitutional
economics perspective, Vanberg (1999) argues that the decision on the rules for the market

game can be seen as a "constitutional” decision,18 and,according to the consent principle, this
set of rules for the market should reflect the preferences of the citizens. As a consequence,
Vanberg (1999) distinguishes "constitutional liberalism”, which acknowledges this normative
and theoretical dimension of the institutional framework for markets, from "free-market liber-
alism" that does not sufficiently take into account the fact that markets always work under a
set of rules. Of course, the institutional framework for markets and therefore the relevant set
of legal rules for markets encompasses a large number of different legal rules: rules that de-
fine property rights, contract law, consumer regulations, tort law, environmental law, corpo-
rate law, labour market regulations, rules about unfair business practices (as e.g., in regard to
advertising) etc.. Legal rules against private restraints of competition are only a small part of
this entire set of rules that firms have to comply with in their business behaviour on markets.

18 There is a close relationship to the Ordoliberal concept of “economic constitution™ ("Wirtschafts-
verfassung") that cannot be analysed here (see Vanberg 1999).
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What is the different perspective of this normative approach in comparison to a welfare eco-
nomics approach? The decisive difference is that the preferences of citizens are viewed as the
ultimate normative criterion. They should decide on the question, to what extent allocative
efficiency and/or dynamic efficiency should be strived for, to what extent competition law
should protect consumers from exploitation or competitors from being hurt through predatory
strategies, and to what extent society is willing to sacrifice some "total welfare" in order to
prevent redistributions through market power. The task of economics is the analysis of the
effects of legal rules in regard to these goals, as, e.g., allocative and dynamic efficiency, con-
sumer welfare or other goals, and the extent of trade offs that might emerge (see, e.g., Korn-
hauser 1998, 683). However, this approach should not be identified with the often mentioned
position the goals of competition policy should be decided purely politically. Although the
goals of competition policy will be determined politically through legislation, constitutional
economics would claim that the outcome of these political decisions should reflect citizens'
preferences. In the case of defective political processes the goals of competition law might be
distorted through the rent seeking activities of interest groups. This is connected to the well-
known discussion in constitutional economics (and public choice theory) about institutional
reforms to make political processes more responsive to citizens' preferences. The constitu-
tional economics approach to the goals of competition law is a purely economic one: It argues

that market rules are "optimal”, if they correspond to their preferences (and values).19

I11.2 Total welfare, consumer welfare, and protected rights: Some tentative conclusions
from a constitutional economics perspective

The arguments in this section should be viewed merely as suggestions as to how a deeper and
more sophisticated normative analysis might be developed. Different sets of rules for compe-
tition lead to different kinds of competition. Economic theory has developed different con-
cepts of competition. Although the most important one is still represented by the model of
"perfect competition", there is a broad consensus that it is not able to grasp all relevant dimen-
sions of competition processes, as, e.g., the innovation dimension. Dynamic concepts of com-
petition try to integrate innovation into their notion of competition (e.g., Schumpeterian com-
petition or Hayek's "competition as a discovery procedure"). However, what kind of competi-
tion should be strived for and protected through competition policy is the result of a norma-
tive decision of the citizens. Their preferences should decide the kind of competition that pre-
vails in the market game. For example, what "effective competition" means in EU competition
law is a normative question. If the EU Commission defines "effective competition" as compe-
tition that "brings benefits to consumers, such as low prices, high quality products, a wide
selection of goods and services, and innovation” (European Commission 2004, para. 4), then
this is a normative decision, and the relevant question is whether this corresponds to the pref-
erences of the EU citizens. The following will demonstrate how a more specific discussion
about appropriate goals of competition law might look like from the perspective of the inter-
ests and preferences of the citizens.

First, it can be suggested that citizens would appreciate both an efficient allocation of re-
sources and the generation and spread of innovations, because it can be expected that both
increase their wealth. This implies that static and dynamic efficiency are important and that

19 "Voluntary consent™ as the ultimate normative criterion leads constitutional economics also to
another interpretation of "efficiency": Efficiency is achieved, if the unanimity requirement, i.e., volun-
tary consent by all citizens, is fulfilled (Buchanan 1986, 247).
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any potential trade off between these two goals would be solved by the empirical question
about the relative importance of static and dynamic efficiency for increasing the fulfillment of
the citizens' preferences. Much more difficult is the question of whether the citizens would
agree on an unconditional application of the total welfare standard (Kaldor-Hicks-criterion).
Restrictive agreements, mergers, and business behaviours of dominant firms would always
been allowed if total welfare increases, irrespective of any redistributive effects between the
involved firms, the competitors, the firms on up- and downstream markets, and the consum-
ers. Firms and consumers would not be protected against redistributions through market
power. Although the total welfare standard would ensure that "victims" of market power or
(total welfare increasing) predatory behaviour could be compensated, they would lose without
having a claim for compensation. It is very doubtful, whether a sound argument can be made
that, in the long run, all persons would win through the total welfare standard, because they
can be both winners and losers in different situations. Although this is an open research ques-
tion, the assumptions that have to be made about the evenness of the chances of being a win-
ner and loser suggest that such an argument might only be used in a subset of cases. We also
know from developments in other parts of the law (e.g., in tort law) that citizens prefer to be
protected against all kinds of negative effects on their individual wealth. Therefore it is very
hard to imagine that citizens would be willing to give up all protection against the negative
distributional effects of market power.

Beyond the question of whether citizens would accept any distributional effects through mar-
ket power, the redistributional effects of the total welfare standard can also lead to negative
effects on total welfare. The application of the Kaldor-Hicks-criterion leads to the situation
that - due to non-compensated distributional effects - the private gains from business behav-
iours or mergers are larger then the net gain in total welfare. For example, in the trade off-
model of Williamson the private gains from the merger are the sum of the additional produc-
tive efficiency through the merger and the part of consumer welfare that is changed into prof-
its through additional market power, whereas the net gain in total welfare is only the differ-
ence between the additional productive efficiency and the additional dead weight loss. As a
consequence, these redistributional effects can lead to wasteful overinvestment in the search
and implementation of activities (as mergers and business behaviours) that increase total wel-
fare. Posner’s argument about the danger of the dissipation of monopoly profits through the
"competition” of firms for a monopoly (or market power) position are an example for such an
argumentation (Posner 1975; Van den Bergh / Camesasca 2006, 28). Such an overinvestment,
which is triggered by the private gains from redistributions would lead to a waste of resources
and, therefore, to a reduction of total welfare itself.

Although it can be expected that citizens would like to be protected against redistributions
through market power and therefore would reject a general application of the total welfare
standard, the question arises whether citizens, vice versa, would agree on a pure consumer
welfare standard. On first sight, this seems plausible, because all citizens are also consumers.
However, on second thought, the citizens of a society are not only consumers but also owners
of production factors as, in particular, capital and labour, and are therefore interested in in-
come from interests, wages, and profits. From the perspective of the interests of the citizens it
is not obvious why competition policy should only take into account the welfare effects of
mergers and business behaviours on the citizens as consumers but not the welfare effects on
the same citizens as owners of firms and production factors. The often mentioned argument
against a consumer welfare standard that the additional producer surplus (through efficien-
cies) in mergers also accrues to the "consumers”, and therefore should not be (entirely) ne-
glected, goes along with this constitutional economics argument that, ultimately, all interests
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of the citizens - and not only their interests as consumers - are decisive for their consent.
Therefore the normative asymmetry which holds that competition law is only about the pro-
tection of the consumers' interests and that the interests of all other firms on the upstream
markets are irrelevant, is hard to justify from a constitutional economics perspective.

For example, an interesting question is whether competition and competition law should pro-
tect firms on the supply side of a market from the buying power of other firms. Whereas there
seemed to be a broad consensus that market power can be a problem on both market sides,
this is no longer clear from a pure consumer welfare standard. Why should buying power that
leads to a reduction of input prices (and therefore eventually also to lower prices for consum-
ers) be assessed negatively (if we assume that these market power-induced price reductions
for suppliers do not lead to other negative effects for consumers as, e.g., lower quality, less
variety etc.)? If, for example, the crucial criterion for assessing a merger is the question of
whether the prices for consumers increase or not, then all price-decreasing effects through any
buying power that emerge through the merger would facilitate the clearing of the merger.
Therefore the consumer welfare standard tends only to protect against a part of distributional
effects of market power, namely those that have a negative impact on consumers. It is not
clear why the citizens as owners of capital and earners of wages in firms should not be inter-
ested in being protected against the negative distributional effects of market power through
buying firms, which would deprive them from some of those earnings that would accrue to
them under competitive conditions.

Therefore, neither a pure total welfare standard nor a pure consumer welfare standard seem to
be the most appropriate solution. One possibility might be the application of intermediate so-
lutions. Then, preferences of citizens can decide on the weight they want to give producer
surplus in relation to consumer surplus ("weighted surplus standard"). It would also be possi-
ble to use different weights in regard to different realms of competition policy. Although this
is a first interesting step to a more differentiated approach, the normative problems seem to be
much more complex. It is not easy how to proceed from here without getting into the swamp
of vague concepts. This is precisely the point where much additional and interdisciplinary
research is necessary. In the following, | would like to present some ideas that can be used for
developing a much more precise and clear argumentation on the basis of this constitutional
economics perspective. The buying power example suggests that it might be worthwhile to
develop (also from an economic perspective) an approach that competition law has also the
task of protecting certain rights of market participants against market power and predatory
behaviour. Such an approach of "protected rights" might be directly in line with the recent
"Courage"-decision of the European Court of Justice which ruled "that effective protection of
the rights granted by the Treaty requires that individuals who have suffered a loss arising
from an infringement of Articles 81 and 82 have the right to claim damages”. Also the Com-
mission has started an initiative to promote private litigation through damages actions for
breach of the EC antitrust rules, which uses the idea of rights that are protected by competi-

tion law.20

From a constitutional economics perspective, it is not difficult to justify a normative position
that each member of society should have a set of rights as participants in markets that are pro-
tected against market power and predatory behaviour. Constitutional economics can show that
members of society would agree on very differentiated solutions about the extent of the pro-

20 gee European Commission (2005a) and "Courage v. Crehan", Case C-453/99, Judgment of the
Court of 20 September 2001.
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tection of their lives, their private property, their freedom of contract, and their entrepreneu-
rial freedom. It can be expected that they will greatly value freedom to decide what to con-
sume, what to produce and when to enter a market. Therefore private property, freedom of
contract, and basic rights of entrepreneurial freedom (including free market entry) should be
especially protected ("economic freedoms"). The decisive point is that members of society
might not be willing to accept interference with a basic set of these rights, although this might
lead to an increase of overall consumer or total welfare. As discussed above in regard to the
concept of liberal rights, the citizens of a society can decide that there should be a (limited)
set of rights, whose value cannot be easily balanced with the effects on the wealth of other
persons.

In the same way the citizens can have preferences about what kinds of business behaviours
should be accepted as "normal” competitive behaviour, and what kinds of conduct are deemed
as (perhaps "morally™) no more acceptable, leading then to "infringements” of rights of com-
petitors, buyers, or sellers. Part of these preferences might refer to the wide-spread normative
notion that the emergence of profits and losses in market competition should be linked some-
how to firm performance ("competition on the merits"). In any society citizens have more or
less strong convictions about the question of whether the profits of firms or the income of
others are justified. This is only partly a question of the "inequality” of wealth distribution
("distributional justice") but reflects more the dimension of "commutative justice”. To a large
extent the answer depends upon whether firms deserve their profits or losses due to their good
or bad performance. If firms have been able to incur large profits because they have carried
out successful strategies, lobbyied for protective measures or built up market power positions,
then most citizens would view these profits as less justified than those which are the result of
the innovation of new and better products or cost-decreasing production technologies. A logi-
cal consequence is that such considerations might be legitimate arguments in the discussion
about the goals of competition policy from a constitutional economics perspective.

In Germany, it was the Ordoliberal legal scholar Bohm (1933) who, when working on the
problem of unfair competition ("unlauterer Wettbewerb™), developed the idea that competition
should be seen as a kind of contest in which competitors try to outstrip one another by offer-
ing good performance, and that consumers exert the role of arbiters in regard to the relative
quality of these performances. The central tenet of this concept of "Leistungswettbewerb”
("competition on the merits") was that the rules for this market game should be shaped so that

only the overall quality of performance (merit) should determine market success.2l This
would imply that the competition rules for the market should ensure that profits and losses of
firms (as feedback mechanism from the market) reflect the relative quality of their perform-
ance for the consumers, and not, e.g., superior knowledge in regard to rent seeking-activities
or predatory strategies. The citizens of a society might view such an approach, which, in the
theory of justice, corresponds to the concept of "commutative justice", as normatively desir-

able.22 Then all kinds of market power profits through redistributional effects, which can
emerge as a consequence of the application of the Kaldor-Hicks-criterion (total welfare stan-
dard), must be assessed as undesirable from the perspective of the preferences of the citizens.
This would be a powerful argument against accepting the distributional effects of all kinds of

21 This does not preclude that this concept of "Leistungswettbewerb™ has also been abused for de-
fending restraints of competition, especially in the German law of unfair competition (see Mest-
mécker, 1984).

22 For an application of the concept of "corrective justice™ in regard to sanctions in competition law,
see Van den Bergh / Camesasca 2006, 320-322.
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market power, leading to an argument of protecting all market participants against these ef-
fects of market power and predatory behaviour.

The problem is that economics has not yet developed normative concepts that integrate the
idea of protected rights for individual persons or firms into their normative approach. The
traditional efficiency approach (static and/or dynamic efficiency, consumer welfare or total

welfare concept) is too crude to be capable for including this dimension.23 From this welfare-
theoretic perspective, freedom of contract or entrepreneurial freedom have no particular value
of their own. They are only justified as far as they help to achieve efficient allocation, total
welfare or consumer welfare. Therefore they can be restricted or even abolished, as soon as
another institutional solution leads to an increase of total or consumer welfare. However, this
result is not a necessary consequence of using an economic approach. From the general nor-
mative starting-point of "normative individualism" it is no problem to derive the legitimisation
of sets of protected rights of individuals and firms, which are not subject to the question,
whether they contribute to an aggregate total or consumer welfare. Rather it is itself a norma-
tive decision - based upon the preferences of the citizens - what sets of rights should be sub-
jected to an efficiency test (consumer or total welfare standard) and what set of rights should
not allowed to be balanced in that way. As a consequence, it is possible to argue also from an
economic perspective that competition law should not only take into account the effects of
restrictive agreements, mergers, and business behaviour on consumer welfare but also on a set
of protected rights of competitors and up- and downstream firms, which might suffer losses
through the infringements of these rights.

What might this imply for the discussion on the application of the "more economic approach”
to Art. 82 EC Treaty about abusive behaviour of dominant firms? The Commission has stipu-
lated that also here the consumer welfare standard should be the only normative standard. In
the DG Competition discussion paper (European Commission 2005) it is argued that the aim
of the application of Art. 82 is the "protection of competition on the market as a means of
enhancing consumer welfare and of ensuring an efficient allocation of resources. ... That

means, it is competition, and not competitors as such, that it is to be protected."24 The Com-
mission is right that competitors should not be protected from the consequences of the better
performance of dominant firms. However, this does not necessarily require that the question
of whether a certain behaviour is abusive should only be assessed according to its effects on
consumers. It can also be argued that all firms in a market have certain protected rights whose

infringement by dominant firms is prohibited as an abuse of Art. 82.25 The decisive point is
the following: Is, for example, predatory pricing only prohibited because it might lead to a
reduction of consumer welfare, or can certain (perhaps extreme) forms of predatory pricing
also infringe the protected rights of competing firms (which would give the "victim" a claim

23 For the difficult relation between "liberal rights" and “efficiency"”, see Sen (1970); for a funda-
mental discussion about the relation of fairness and welfare, see Kaplow/Shavell (2002), and critically
Kornhauser (2003) and Waldron (2003).

24 European Commission (2005b, para. 54); see for this discussion also Vickers (2005) and Van den
Bergh / Camesasca 2006, 247-299.

25 1t is unclear to me whether the following sentence in the discussion paper can be interpreted in
that way: "Furthermore, the purpose of Article 82 is not to protect competitors from dominant firms'
genuine competition based on factors such as higher quality, novel products, opportune innovation or
other better performance, but to ensure that these competitors are also able to expand in or enter the
market and compete therein on the merits, without facing competition conditions which are distorted
or impaired by the dominant firm" (European Commission 2005b, para.54).
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for damages)? Therefore, a crucial distinction might be made between protecting the competi-
tors from the effects of the strong market position of dominant firms, which is a problematic

concept,26 and the protection of a certain (limited) set of rights of competing firms that ac-
crue to them independently from the question whether they are more or less efficient than the
dominant firm.

The problem whether Art. 82 should also protect certain rights of market participants irrespec-
tive of their effects on consumer welfare cannot be discussed here in more depth. | primarily
want to argue that an "economic approach” to Art. 82 does not require that only the effects on
consumer (or total) welfare should be taken into account. Also the effects on a certain set of
protected rights, which can be derived from the preferences of the citizens, can be considered.
This certainly can also lead to additional trade off problems. However, such a more general
approach is still entirely compatible with economic theory. It might also be much more com-
patible with the recent approach of the EU in regard to private enforcement of competition
law: As far as private enforcement is not only seen as a pure instrument for improving deter-
rence in regard to antitrust rules, the whole concept of private enforcement (with its remedies
of damages claims for compensation and/or injunctions) is only defensible, if the protection of
the rights of consumers, competitors, and firms on upstream and downstream markets and the
protection against (at least some) distributional effects through infringements of antitrust rules
are part of the goals of competition policy. The initiative of the Commission would be hard to
defend from the perspective of a total welfare standard. From the perspective of a consumer
welfare standard, it would not be easy to defend damages claims from competitors. However,
from the approach of constitutional economics that allows the legitimisation of sets of rights
for consumers, firms and competitors as market participants, this approach to private litigation
is much more compatible.

V. Conclusions

The main point of this paper is that the discussion on the normative foundations of competi-
tion law is not well-developed. | have focussed my critical analysis on the discussion in eco-
nomics. | tried to show that "economic efficiency” - as it is usually defined - cannot be the
final answer to this normative question. On one hand, there are different concepts of effi-
ciency, with their specific problems and deficits. On the other hand, the discussion in eco-
nomics, which is narrowed down to “total welfare standard vs. consumer welfare standard",
does not sufficiently grasp the complexity of the normative problems. In section Ill, another
approach based on constitutional economics was briefly sketched, which allows for a broader
normative discussion of the goals of competition law. The decisive difference is that here the
preferences (and therefore also the values) of the citizens of a society are the relevant norma-
tive criterion, from which the goals of competition laws should be derived. They should de-
cide on the relative importance of applying a consumer welfare standard, the extent of consid-
ering efficiencies, and to what extent market participants should have rights against the (dis-
tributional) effects of market power and predatory behaviour (with damages claims through
private litigation). This economic approach also implies that different societies can come to
different conclusions about the appropriate goals of competition laws.

26 One rationale for such an approach is the attempt to impede a further worsening of the competi-
tive structure of a market. The many problems with such an approach (as, e.g., the danger of assessing
efficiencies negatively, leading to an 'efficiency offense’) cannot be discussed here.
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Our very preliminary discussion of the goals of competition law from this constitutional eco-
nomics perspective has demonstrated that it seems very improbable that citizens would con-
sent to a total welfare standard with its many entirely accidental distributional effects as a
general standard. They presumably would prefer not getting damaged through market power
in the same way, as they have preferences that their property is protected, e.g. through tort
law. This does not preclude that in specific types of cases, e.g. if the potential wealth losses
are small, an application of the total welfare standard might be defensible. It seems plausible
that consumer welfare might be a very important normative criterion in competition policy,
because all members of society are also consumers who benefit from such a standard. How-
ever, we also saw that it is difficult to justify why consumer welfare should be the only rele-
vant normative standard. One argument is the citizens' interests as owners of production fac-
tors and firms, which suggest both an interest in protection also against the negative distribu-
tional effects of buying power and predatory behaviour of (market dominant) competitors as
well as some consideration of productive efficiencies in competitive assessments. From that
perspective, it is normatively possible from an economic perspective to defend also the protc-
tion of certain rights of market participants as a goal of competition law. Even normative con-
clusions derived from concepts as “competition on the merits" or notions of fairness might be
defensible, as long as these normative notions reflect wide-held values of the citizens.

However, my argumentation here should not be misunderstood in that way that | would like to
recommend such a broad set of goals of competition law right now. Even if such a set of goals
would be desirable from a normative perspective, a lot of additional concerns must be taken
account of: additional administrative costs, trade off problems, rent seeking problems etc.. My
main claim is that we need much broader and deeper interdisciplinary discussion and research
about the normative foundations of competition law. "Efficiency” or "welfare" is neither a
sufficiently clear and satisfactory answer.
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