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The Impact of Representation Norms
on the Quality of Judicial Decisions

Christoph Engel
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. Introduction

Write 500 times: “I must not chat in class”. Todatéachers do not consider such orders to be
particularly effective pedagogical tools. Is the lmore effective if it orders judges to write down
why their decisions are justified? For this is,essence, the claim of this paper: representation
norms matter for the quality of judicial decisio&pecifically, the positive effect is traced back t
what happens in the judge's mind. Consequentlyeseptation norms have value and should be
upheld (section 1). This introduction lays the grdwork. The representation of judicial decisions
is not just a mirror of what happened when the guttgade up his mind" (section 2). Representa-
tion norms flow from multiple sources (section Jheir goal is not limited to improving the
quality of decisions (section 4). Moreover, themeof the argument presented here is confined to
a standardised set of facts (section 5). Therensesreluctance, in doctrine, to formulate explicit
norms for the quality of decisions. But such no@ams implicit in the institutional framework for
judicial decision-making, and in representationnn®in particular (section 6).

1. Normative Starting Point

German courts write long decisions; the higherdbert, the longer the decision. Judgments by
the European Court of First Instance frequentlyouer hundreds of pages. The printed reports of
US courts fill entire rooms. Not everybody thinksstis appropriate. Politiciahas well as judges
have called for reform.In the interest of saving moriegnd of being understandable to the ad-
dresseed they hail short pieces hammering home the basittpcSome scientists second. They
do not believe in the positive effect of represéatanorms on the quality of decisionghis
paper speaks up against such proposals for judieiaim. There may be room for incremental
change. But any deregulation of representation a@hould take into account that representation
norms have positive effects on the quality of decis.

2. Autonomy of Representation

Naive observers sometimes expect the representatigrdicial decisions to mirror the mental
process of those generating them. Scientists leng dhallenged this vieyRepresentation is an

[

For a prominent view, see the former Ministedodtice in the State of SaxonygIMANN in Neue Juristische
Wochenschrift (1997).

BaLZER in Neue Juristische Wochenschrift (1995).

Ibid. 2448.

HeITMANN in Neue Juristische Wochenschrift (1997).

TRUTE, in Schmidt-ABmann and Hoffmann-Riem (2004, 3@&ks whether the repercussions of representa-
tion norms on the generation of judicial decisians more than fabulation.ARHLINSKI in Sunstein (2000b,
103) claims that effective procedures for debiasimyld be at variance with the rule of law, implyithat
representation norms are ineffective.

6 LUHMANN Automation (1966) 50 and passimm8N Unabhangigkeit (1975) 82,CBLINK in Staat (1980) 87-
89; BRINK Entscheidungsbegriindung (1999)prM oK and KOLBEL in Zeitschrift flir Rechtssoziologie (2000);
NEUMANN in Rechtstheorie (2001) 255 and passingdxdeL Begrindung (2003) 11 f. and passinRUTE in
Schmidt-ABmann and Hoffmann-Riem (2004) .
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autonomous activity.An old insight from the philosophy of sciences l&m the context of dis-
covery is to be distinguished from the context epresentatiofi.Legal education and judicial
practice have always been sensitive to this. Taerdwo separate representation tools, one for the
generation of the decision, and one for the fimaldpct. The first is usually called an advisory
opinion, the second the judgemérit.is categorically impossible to report, aftee tfact, how
insight has emerged. Likewise, many legal orderstvilae judge or the jury to be personally
convinced of their findings. Only the result, nbétgeneration of such personal involvement, can
be reported after the fatt.Put differently, while the judge generates theisien, he must con-
vince himself. In representation, he wants to coceiothers: the addressees, higher courts, the
legal community and the general public. In whatasfollow, the term representation should
therefore not be misread. The goal is not to getl@se as possible to a description of the actual
mental process of decision-making. Rather this papestigates the repercussions on the actual
generation of the judicial decision of representafctivities driven by different concerns.

3. Representation Norms

In all legal orders, there are some explicit, fdrnudes on the representation of judicial decisions
They, for instance, state which kinds of decisinaed not carry reasons, like jury decisibh€r
they stipulate minimum requirements for the quatifyepresentatiof? Additional requirements
are to be found in doctrirfé.Yet for the psychological question investigatedeh¢his would be
too narrow a definition of representation northhe definition ought to encompass informal
rules. With respect to the representation of judidecisions, these informal rules are detailed.

The starting point is, of course, the syllogismeThling must logically follow from the decisive
norm, as interpreted in this decision. The coursitherefore establish the presence of the facts
that are necessary for the decisive norm to apphpust do so in a logically consistent way. But
there is much more to be shown. Are there potedtatrinal objections, and why do they not

7 KiscHEL Begriindung (2003) 13;RUTE in Schmidt-ARmann and Hoffmann-Riem (2004) 309.

8 PopPERLOgik (1935) § 1 | 3, p. 6 f.. In the philosophf/szience, there is controversy not about pringiple
also about degree. Critics of scientific positivistaim that the autonomy of insight is not absallrtethis per-
spective, the contents of scientific findings par#ésult from the process of their generation, fiach the per-
sonality of those who were engaged in this prodéssa prominent view, seaNaN Real Science (2000); cf.
also DasTON in Bodeker, Reill and Schlumbohm (1999).

9 The German technical terms are more graphic fifstas calledGutachtenthe secondlrteil.

10 More from 8HuLZ Beweistheorie (1992) § 2.

11 More from 8$HAUER in Stanford Law Review (1995) 634When juries deliver verdicts, when the Supreme
Court denies certiorari, when state supreme caefisse review, when federal courts of appeal dispafs
cases from the bench or without opinion, when jtidbes rule on objections and frequently when thesg on
motions, when lawyers exercise peremptory challeragel sometimes when judges dismiss jurors foregaus
when housing and zoning authorities refuse to gvaniances from their regulations, and sometimesrnwh
judges impose sentences”.

12 An illustrative example is provided by sec. Z&&rman Code of Criminal ProceduBtr@afprozessordnung

13 See e.gBundesverfassungsgerichén. 13, 1995, Zeitschrift fir Miet- und RaumretB85, 150: if a lower
court does not expressly address relevant factsgbtdorward by one of the parties, this countgadence
for the court having ignored them.

14 Cf. RaFl Gutes Urteil (2004).



hold? Has the court heard, understood and propergidered the arguments of the parties? If this
is questionable: what shows that the courts wadrfahe way it organised procedure? Which of
the proofs presented by the parties has the counidf to be conclusive, and why? What is, in the
court’s view, the kernel of the conflict betweere tharties? If this conflict cannot be fully ad-
dressed, which legal rule obliges, or entitles,dbert to frame the issue more narrowly? If this is
questionable: why has the court treated this cdgsrehtly than potentially similar cases? If the
court has not followed an established line of pmislence: does it have sufficiently compelling
reasons? Is it able to cite important authoritresupport of the change? In oral representation: is
the court able to replace doctrinal technicalityrma language that the parties are likely to grasp?
If journalists are in the court room, or are likébyread the decision later: does the court show an
awareness of the political ramifications of theecaad the decision? If the decision is likely to be
read as an official statement of morality: whichrat@iew is predominant, and why is it legitimate?

Some legal orders, like the German one, even reseiseparate stage of legal education for the
purpose of teaching these norms. Young lawyersileaw to write a judgment "in canonical
form".> Again, the autonomy of representation plays iteelf In the most general terms, repre-
sentation norms do not aim at the literal desaipbf the mental process that has led to the deci-
sion. Rather representation serves a set of sepgoals, one of which is its repercussions on the
quality of the decision. In order to qualify as m3; however, a normative expectation must be
levied on the individual judge. It usually follovii®m some kind of informal sanction for infrac-
tions. Drawing the exact borderline between infdrregresentation norms and mere representa-
tion routines is, however, sometimes not easy.

4. Concomitant Regulatory Goals

Improving decision quality is by no means the gnlypose of representation norms; neither is it
their only effect:® There are many accompanying purposes: one isatifycthe meaning of the
verdict’” A second purpose is to officially construct reatft A third goal can be to provide the
legal system with one more degree of freedom, énirtkerest of coping with greater complexity.
The complexity can result from the tension betwewvidual justice and general rules. It can

15 SCHAUER in Stanford Law Review (1995) 633; popular Gerrhambooks include G4USCHKE and DAUBEN-
SPECKBericht, Gutachten und Urteil (2003)M&MERMANN and BERG Klage, Gutachten und Urteil (2003).

16 The distinction between improving decision guaand concomitant goals should not be mistakefis hot
meant to be a value judgement. One might well atgaesome of the goals listed below are even rimoper-
tant than decision quality. Decision quality simythe chosen topic of this paper.

The goals of representation norms are rarely dégmliin jurisprudence. An exception is B&yerischer Ver-
fassungsgerichtsh@iMar. 3, 1991), Neue Juristische Wochenschrifo()®413, 2414.

17 KiscHEL Begriindung (2003) 45.

18 This is particularly visible in the burden abpf. It allows the court to decide on an uncerfaictual basis.
The written version of the decision lays down tkesion of reality on which the decision is based.

19 LUHMANN Automation (1966) 51 ff; RUTE in Schmidt-ABmann and Hoffmann-Riem (2004) 30G; aéso
ENGEL in Rengeling (2001a) on the many competing femtaf the law as a governance tool. The procedural
counterpart of this feature of substantive law @eaision in which several reasons are providedfa and
the same decision.



originate in fundamental normative relativiyExplicit reasons make it possible to offer justfi
tions on alternative normative grourfdsyr to drive a wedge between the decision in fawafur
one interest, and the wording in favour of the cetimy interest? Complexity can also result
from a plurality of audiences, like the addresseeshe legal community. These audiences may
be sensitive to different nuances in the reasomnfpurth purpose is to enable contfdlin par-
ticular by appellate courfs.

A fifth raison d'étreof representation norms is their anticipated éffemn addresseé3.These
effects can be manifold. Ordinary addressees ar¢hemselves lawyers. The judge must there-
fore make them understand what the decision meanthém. In cognitive science, this activity
has been dubbed compressi®iThe mechanics of the law are "brought to humate$éaOne
strand of psychological thinking explains why tlisa demanding task. Apparently, people hold
fairly firm beliefs about how the human mind worksit these beliefs differ profoundly from the
findings of scientific psycholog$ Consequently, one task of representation is teeprtgjudicial
decisions such that they become plausible in tevhfslk psychology. Representation can also
serve as a tool for removing uncertainty. It calp lseercome spurious individual constructions of
reality. A particularly likely reason for this is/erconfidence, resulting from a self-serving i3ias.
Also, it is not so rare that the reason for goiagadurt is based in an emotionally laden conflict
among the parties, rather than a matter of subsf8rin such cases, representation can try to go
beyond the legal substance of the case, and aresttring peace. Moreover, not all litigants are
the same. Psychological research on personaligrofhany insights into ths.Representation
makes it possible to address them individually.

20 More from BIGEL in Rechtstheorie (2001b).

21 This is suggested bySsTEIN in Harvard Law Review (1995).

22 Cf. the distinction by BUNSSON Hypocrisy (1989) between talk, decision and actiBee also ERITIER
Deadlock (1999).

23 SHAUER in Stanford Law Review (1995) 65739CHEL Begrindung (2003) 48-52; see alseHDERSin Neue
Juristische Wochenschrift (1994) 713.

24 For an explicit example, see tBendesverfassungsgericheb. 20, 2001, R 53 (unpublished paragraph): “Die
verfassungsrechtlich gebotene volle gerichtlichentialle der Annahme von 'Gefahr im Verzug’ ist ierd
Praxis nur moglich, wenn nicht nur das Ergebniadson auch die Grundlagen der Entscheidung derr@ehd
und ihr Zustandekommen zuverlassig erkennbar werfles Art. 19 Abs. 4 GG ergeben sich daher fir die
Strafverfolgungsbehérden Dokumentations- und Beduigspflichten, die den wirksamen gerichtlichen
Rechtsschutz erst mdglich machen (vgl. schon BVe®G, 82 <110>; 69, 1 <49>)."

25 Cf. SHAUER in Stanford Law Review (1995) 658: “That givingasens is a way of opening a conversation
may in fact be an independent basis for a reasgnegrequirement”.

26 TURNER Cognitive Dimensions (2001) 26 and passim.

27 Personal communication byaRK TURNER

28 There is a growing literature on this topigliming MALLE in Journal of Experimental Social Psychology
(1997); KasHIMA, MCKINTYRE and QIFFORD in Asian Journal of Social Psychology (1998)yPEER WEEKS,
DoaN and HbusToN in European Journal of Social Psychology (2000)pMAs Folk Psychologies (2001);
KITCHENER in New ldeas in Psychology (2002a)iTKHENER in New Ideas in Psychology (2002b); cf. also
STEINER, BOWERSand @RAT in Law and Society Review (1999) (looking at tlehaviour of lay judges).

29 BaBCOCK and LOEWENSTEINiIn Sunstein (2000).

30 More from BRNSWORTHiIN Sunstein (2000).

31 A particularly pertinent strand of personalityychology is work on sensitivity to injustice; SBEHMITT in
Personality and Individual Differences (1996).



While all the former can be read as services pexvidy the judicial system to the parties, not so
rarely the law has an autonomous interest in reptey its decisions well. Otherwise, addressees
are less likely to acquieséePsychologically speaking, they show reactatideegally speaking,
appropriate representation is a way of generagggiiacy in the eyes of the address&€eBhis
effect of representation has different facets.hi@ weakest case, the way the case is presented
allows the loser to save face. This is a way os@neng self-esteerit. Representation is some-
what stronger if the addressee sees it as an elehprocedural fairnes.In the strongest case,
the addressee perceives representation as sersmasise. He understands why the applied rules
are justified®’

This then leads to the sixth purpose of represemntaiorms. They can aim at stressing normativ-
ity. Representation in this perspective is meametoind the individual party in the case that he is
a citizen, with the duty to abide by the 1&Wvhile the law would in principle be content with
obedience, it psychologically is more likely thatrmativity will have the power to change atti-
tudes, or preferences. This is due to the reduatfarpgnitive dissonanc®.Precisely if the ad-
dressees of decisions see the applied legal relésg@imate, the effect is likely. In such cases,
having been in court contributes to learning the 1

A seventh purpose of representation norms is #gicipated effect on professional audiences. The
formal audience comprises all higher courts, indgdthe constitutional court. Representation
norms see to it that these courts are provided thghnecessary information, without being over-
whelmed with detail. This function is even more ortpnt in a case law system, where earlier cases
have the open or hidden force of law. Along witis tkhere is an informal professional audience, i.e
legal professionals. It is most pronounced in legders like the German one, where legal academia
and legal practice are closely intertwined. Gerw@urts never know whether their decisions will be
published and discussed in professional journdis 3erves as an additional check, and plays itself
out in scholarly components of representation —1bee so, the higher the court.

Related to this is an eighth purpose. It is noydihé legal community that notices court decisions.
So does the public at large. This is particulaikelly if a case has attracted media interest. But
there are also narrower audiences, like that @narits’ association in landlord and tenant juris-
prudence, or the accidental visitor in the coumnodn these instances, representation aims at

32 See only KscHEL Begriindung (2003) 52-58. The technical ramificati® a higher or lower willingness to
appeal (58); BLZER, in Neue Juristische Wochenschrift (1995, 245ppposed to such “extrajudicial’ con-
siderations.

33 The classic text on reactance ®EBM Reactance (1966) ; see alsreEBiM and BReHm Psychological Reac-
tance (1981); DNNELL, THOMAS and BJBOLTZ in Journal of Social Psychology (2001).

34 SHARPFGames (1997, 152 f.) links both concepts.

35 Cf. BRENNAN and FETTIT in Economics and Philosophy (2000)REBINAN and ETTIT The Economy of Es-
teem. An Essay on Civil and Political Society (2D04

36 See YLER Why People Obey the Law (1990)R&Er and BOHNET in Journal of Institutional and Theoretical
Economics (1995); Ry and SUTzER Beyond Bentham (2001).

37 More on the discursive character of applyirggléw in court from EGEL in Rengeling (2001a).

38 More on the philosophical background frosedss Norm, Person, Gesellschaft (1999)

39 The classic text isHSTINGERCognitive Dissonance (1957).

40 More on the latter fromN&EL Learning the Law (2004a).



conveying legitimacy to the judicial systéfand at generating trust in its proper functioning.
Representation also contributes to expressing Isealizes, as enshrined in legal rufés.

The ninth and final purpose of representation nasevolutionary. By deciding the case at hand,
the legal order learns how to refine, and occadlipm@dso how to alter, the applicable rules. By
representing the result in accord with the expewtatof the legal professional discourse, the
individual decision becomes a tessera in the legmaic™

5. Scope of the Argument

Three dimensions of the topic are not covered is plaper. Here, there is no distinction being
made between judicial tasks. A more encompassingstigation would have to do that. There

might be differences between lower and higher splrétween private law, criminal law, admin-

istrative law and constitutional law disputes. Tapresentation of final decisions might not be the
same as the representation of interim decisioniitration might not be the same as a sovereign
decision.

Moreover, although all judges hold the same offibey still have different personalities, and
different decision-making and representation stylgdected judges may behave the same way as
appointed judges, in particular if there is a recgbn.

Finally, and most importantly from a psychologipakrspective, this paper only looks at decisions
taken by individual judges. This is narrow becamsmy cases are tried by judicial bodtésn
some legal orders, the decision in one and the s@®e is even split between the professional
judge and a jury® Behaviour of and in such bodies is known to diffigmificantly from the be-
haviour of individual$® Consequently, representation norms should alsp glemselves out
differently.

41 KisCcHEL Begriindung (2003) 58.

42 The literature on "expressive law" stressegtiiat; GOTERIN Journal of Legal Studies (1998) 585; see also
ADLER in University of Pennsylvania Law Review (2000)yZERSONand RLDES in University of Pennsyl-
vania Law Review (2000); BADAMS in Virginia Law Review (2000); BHNET and WOTER Expressive Law
(2001).

43 Again, and surprisingly,Rzer in Neue Juristische Wochenschrift (1995, 2451 24%P) is opposed.

44 On this, see 8RNHAUSERIN International Review of Law and Economics (1JP¥K0ORNHAUSERand RGE in
California Law Review (1993); also se@RNHAUSERIn Southern California Law Review (1995); the pape
occasionally refers to juries, however, since tlaeepractically no individual lay judges. The jtingn stands
as a proxy for individual judges.

45 There is a whole literature on decision-makigguries, see only KsTIE, PENROD and FENNINGTON Inside the
Jury (1983); KSTIE Inside the Juror (1993).

46 From the rich literature, see onlgkKk, MACCOUN and KRAMER in Psychological Review (1996).



6. Norms for Decision Quality

This paper claims: representation norms can imptiogejuality of judicial decisions. Testing this
hypothesis presupposes a norm for decision quaityee might expect the legal order to be quite
outspoken on this. But actually this is not theecd%his stands in sharp contrast to administrative
decisions. There, limiting discretionary powersrhiles on decision-making procedure is promi-
nent. The administration may not abuse discretyppawers for purposes for which they have not
been accorded. It must be aware of its discretiopawers. It may thus not handle the case as if it
only had to implement the statutory rule. It mustdware of those facts that arguably could have
had an impact on the decision outcoth@f course, doctrinally speaking, courts normakyé no
discretionary powers. But due to the hermeneutiteracter of applying legal rules to facts,
judges are not jusid bouche de la 16i*® The quality of decisions should therefore matter.

There are indeed some pertinent rules. For instgroeedural codes authorise the recusal of the
judge if he appears to be prejudiced against onheoparties. Also, there are strict rules about
which evidence may be heard, and who pleads Brgtprocedural law seems to be rather reticent
to govern the quality of decisions, and for goodsmn. For explicit rules on decision quality
would invite the parties to appeal judgments orse¢hgrounds. These rules would thus turn into
tools for formal control. The lower courts would tieempowered, and the actual decision would
eventually be taken by the higher codft&his is, however, not to say that the law is atjnos
with respect to the quality of decisions. But mpsdtihe normative expectations on decision quality
are hidden in the corpus of procedural rules. Rapration norms are part of this institutional
arrangement. In this reading, representation naxs precisely because the legal order antici-
pates that they will have a positive effect ondbality of decisions.

. The Psychology of Judicial Decision-Making

This paper expects representation to have a pesitiypact on the quality of decisions. Specifi-

cally, it expects this effect to be psychologicalnature. In order to investigate the issue, this
section explores the psychology of judicial decismaking, with an eye to potential normatively

relevant problems. There may be three groundsuon gproblems. A first possibility is straight-

forward. Sometimes, judges may want to take nomative decisions. In this case, the problem
is motivational (section 1 below). But the problemay also be cognitive. Judges may be affected
by biases (section 2). In order to understand hirel toncern, one must dig deeper. The human
mind offers more than one way to take decisionsthtn absence of appropriate representation
norms, judges might be likely to rely on a normelyvquestionable decision mode (section 3).
These three issues share a normatively relevapepso while there might well be a dispute about

47 For a summary treatment in German law, seeRédRrR Allgemeines Verwaltungsrecht (2002) 8§ 7.

48 MONTESQUIEUDe l'esprit des loix (1748) XI.6.

49 Cf. TRUTE in Schmidt-ABmann and Hoffmann-Riem (2004) 324dfACHIM SCHULz pointed me to the fact
that this is what actually happens in German craniaw. Here, appeal is practically without limifhis has
led to a situation where the court of first insamoutinely confines itself to some kind of summassess-
ment. All parties expect the actual decision taab@n by the court of appeals only.



the norms for decision quality, these three issareslikely to be seen as a problem by almost
everybody. Making them less likely will thereforédely been accepted as a desirable outcome.

1. Motivation

The legal system has always been the object oicarp® Legal realisnt? critical legal studie®

and law and economics all expect judges to beskéffiJudges are humans. There must be some
motivational forces at work when they take decisi§rBut happily, in civilised Western coun-
tries corrupt judges seem to be rare. Generallgldpg, judges seem to be aware that they are
deciding over other people's lives, and that theg them and society a good deal of respect.

This does, however, not preclude normatively urrdbte secondary motivational influences from
coming into play. Judges might want to keep therkioad reasonable. Some issues might touch
upon deep personal convictions of the judge treaawrariance with the legal order. Judges might
not be able to free themselves from constructidn®ality which result from their personal so-
cialisation. The Zeitgeist may play itself out wiaehis is normatively questionable. A judge may
want to demonstrate to himself or his peers thiédirce of his professional skills. He may not be
free from emotional involvement. Any of these imihices may even work at the subconscious
level, and therefore be beyond volitional control.

2. Cognition

Even if a judge has the most honest of intentibissdecisions can still suffer from the cognitive

limitations of the human mind. Under the rule ofvJaeach individual decision matters. Conse-
quently, psychologically speaking, not only systéméias matters; so does occasional error.
Gross outliers are normatively more disquietingntisgistematic, but negligible deviations from

some norm for decision-making. Yet occasional dewig are hard to target with institutional

intervention. Institutions inevitably either becotoe severe, or too general. This explains why, in
the design perspective taken here, biases aredrafegeater interest.

50 See e.g. BECHERIN (1958) 231, 246 f. and passim.

51 For a summary reference, sealk Courts on Trial (1949); contemporary voices amasarised in RBIN in
Harvard Law Review (1996).

52 See only ELMAN Critical Legal Studies (1987) 45-48. Recently,ificdl scientists have also become inter-
ested in the matter. See@\L and $AETH Attitudinal Model (1993); QINN in San Diego Law Review
(1996); EGAL and $AETH Attitudinal Model Revisited (2002).

53 See MCEY in Journal of Legal Studies (1994, 630-632), fodiscussion of judges’ "bureaucratic prefer-
ences"; BSNERIn Supreme Court Economic Review (1993) assumagejsi to maximise income, leisure and
judicial voting.

54 Critical e.g. judge FMICORMAC in Ohio State Law Journal (1994).

55 The point has already been stressed ARDOz0 The Nature of the Judicial Process (1921) 16174 f. and
passim.



Biases are typically defined against the benchroérational choice modef8.In many contexts,
this is a problematic measurement Po@ut judges take decisions on other people's liard,on
behalf of society. For this task, gross deviatifnasn objective rationality will usually also be
seen as normatively problematic. If the legal okieew about interventions that could eliminate
or reduce these biases, it would want to use th@nowided they do not have side-effects that are
even more problematic. Specifically, the legal ordeuld see representation as beneficial if it
had this effect. It consequently would be willimgshape representation norms accordingly.

It is unlikely that some biases will be found amgugdges. This is due to the features of the judi-
cial task, and to the heavily institutionalised ot within which judicial decisions are taken. An
example is loss aversiGhFor judges, in their professional role, do not ednto situations where
they must fear pecuniary loss. Another exampléesself-serving bias. Generally, people tend to
adhere to a fairness standard that favours thdivigual strengths. For instance, strong actors
tend to think it fair if outcome is proportional tmput>® But judges do not assess the fairness of
outcomes for themselves. Likewise, people tendveyestimate their individual abilities. Consis-
tently, in tests, individuals rank themselves abaverage on all kinds of tas®&But judges do
not have to predict the impact of their decisionstoemselve&® Yet a good number of other
biases are likely to affect judicial decision-makims well®®

Judicial bias is to be expected in perception.rét ftandidate is framin®.If framing is present,
the decision output depends on how the case haspresented to the judge, rather than on its
merits® A related bias is anchoring. It affects the asmess of quantitative dimensions. If a
subject is asked to assess, in quantitative temms,far a given judgment object differs from an
arbitrary number, the arbitrary number chosen hasang impact on the assessm@mccord-
ingly, criminal judges will be influenced by thembers of years in prison demanded by the attor-

56 For an overview seedBLIsSK in Journal of Economic Literature (1996).

57 Critical voices are IGERENZER TobD and ABC RESEARCH GROUP Simple Heuristics (1999) (Man must
survive in a permanently changing, uncertain emritent. Hence adaptivity, not rationality, is thereot
benchmark.) KRR, MACCOUN and KRAMER in Psychological Review (1996) 688-690. (Insteddiging the
absolute benchmark of rational choice, the normccqust as well be taken from comparing individuats
situations).

58 See only KHNEMAN, KNETSCHand THALER in Kahneman and Tversky (2000).

59 More, from a legal perspective, fromRNSWORTHIN University of California at Davis Law Review(@3).

60 Classic 8ENSON in Acta Psychologica (1981); from a legal perspecsee BBCOCK and LOEWENSTEINin
Sunstein (2000).

61 This is overlooked by @HRIE, RACHLINSKI and WSTRICH in Cornell Law Review (2001) 811-816. Their
experimental test is inappropriate in that it doestest for the impact of self-serving bias onigial decision-
making.

62 See RCHLINSKI in Oregon Law Review (2000a); UBHRIE, RACHLINSKI and WSTRICH in Cornell Law
Review (2001).

63 KELMAN, ROTTENSTREICHand TERSKY in Sunstein (2000); RICAFFERY, KAHNEMAN and $ITZER in Sun-
stein (2000); RCHLINSKI in Oregon Law Review (2000a) 96-99UGHRIE, RACHLINSKI and WSTRICH in
Cornell Law Review (2001) 794-799.

64 Classic texts on framing arevBRsky and KAHNEMAN in Science (1981); KHNEMAN and TVERSKY in
Kahneman and Tversky (2000).

65 See only VERSKY and KAHNEMAN in Science (1974);1RACK and MUSSWEILERIn Journal of Personality and
Social Psychology (1997).
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ney general® Judges are also likely to be biased by represeetass’ This implies that judges
will often jump on the most representative featwkthe case at hand, and might overlook how it
deviates from a standard situatfSriThey also might neglect what they know, or whatytmight
learn, about the general probability of the eventjiiestion, the base-rateJudges may suffer
from the fundamental attribution err@rIf they do, they tend to wrongly attribute outcante
human action, rather than to features of the $anat

Biases also affect actual judgment. A well-docuradrihstance of this is the hindsight bfagn
example is torts. In most legal orders, the relevast calls for an assessment ex ante: could the
tortfeasor have been expected to anticipate theans to take precautions? Yet, of course, when
the case is in court, the victim has suffered dam&sgychologically, it is next to impossible to
ignore this ex-post knowleddg.

3. Decision Mode

In the concept of biases, one deviation from a nfmndecision-making is isolated. Representa-
tion norms are an effective tool if they can be destrated to eradicate, or at least reduce, this
one bias. As will be shown further below, thergakue in this approach. But representation norms
are rather sweeping. This makes it advisable tk éad for more general effects as well. They can
indeed be found in the meta-choice between decisiodes’* The question calls for a thought
experiment. What would judicial decision-makinglike in the absence of representation norms?
The answer comes in two steps: the judicial tasktrba defined in psychological terms (section a
below), and the likely decision mode for this kiofdask must be found (section b).

66 BENGLICH and MUsswEILERIn Journal of Applied Social Psychology (2001);rmon anchoring in judges from
Hinsz and NDAHL in Journal of Applied Social Psychology (1995)dRLINSKI in Oregon Law Review
(2000a) 96-99; GTHRIE, RACHLINSKI and WSTRICH in Cornell Law Review (2001) 787-794.

67  VON WINTERFELDT and BOWARDS in Southern California Law Review (1986);,0KHLER in Cornell Law
Review (1990); RCHLINSKI in Oregon Law Review (2000a) 82-93UGiRIE, RACHLINSKI and WSTRICH in
Cornell Law Review (2001) 805-811.

68 The classic text isVERSKY and KAHNEMAN in Kahneman, Slovic and Tversky (1982) . A shanthavay of
expressing the problem is: subjects are likelyutigg by way of analogy, even where the analogyistead-
ing, NOoLL and KRIER in Sunstein (2000) 330.

69 RACHLINSKI in Oregon Law Review (2000a) 82-93; see alsEMLER in Engel and Gigerenzer (2005) on the
biased handling of statistical information, of whicase rate neglect is but one instance.

70 RacHLINSKI in Engel and Gigerenzer (2005) ***4 f. of pdf.

71 Classic texts areI®BETT, CAPUTO, LEGANT and MARECEK in Journal of Personality and Social Psychology
(1976); Rossin Berkowitz (1976).

72 LABINE and LABINE in Law and Human Behavior. (1996)14&LARD and WORTHINGTON in Law and Human
Behavior (1998); HsTIE, SCHKADE and RAYNE in Law and Human Behavior. (1999)AGHLINSKI in Sunstein
(2000b); RCHLINSKI in Oregon Law Review (2000a);UBHRIE, RACHLINSKI and WSTRICH in Cornell Law
Review (2001) 799-805.

73 The effect has first been demonstrated Isg#HOFFin Journal of Experimental Psychology: Human Perce
tion & Performance (1975); for further backgroursloasee HWKINS and HASTIE in Psychological Bulletin
(1990); RCHLINSKI in Sunstein (2000b) 97 f.

74 Although he does not use this psychologicahieslogy, McCCORMAC, in Ohio State Law Journal (1994),
comes close to this when he calls for “reasonedsib@emaking”, rather than “result-based decisioaking”.
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a) Task Construal

Psychological findings are normally generated ipeginents. This method allows for a high
degree of objectivity. But the price for objectywis decontextualisation. Experimental tasks tend
to be fairly simple and standardised. One of ttstaedardisations is the distinction between deci-
sion tasks and judgment tasRsludicial decision-making is more complex and dbesefore not
easily fit into simple conceptual boxes. One cotgaipstrategy consists of splitting up the judicial
task into a sequence of standard td8Rget this approach inevitably neglects what seebwonis

in judicial practice: the individual preparatoryegs, like the hearing of witnesses, are part and
parcel of one-integer judicial task.

The mere term "judge” rather clearly suggests jildges have a judgment task. It indeed obvi-
ously has a pronounced judgmental component. Tdhgejgor the jury) must find out whether the
defendant has committed the crime for which hee@ised, and whether he has intended to do so.
Similar judgmental components are to be found ingbe or administrative law suits. But the
judicial output is routinely referred to as a "deeon".’ Legal terminology thus hints at the fact
that the judicial task oscillates between judgneent decision-making. In criminal procedure, for
instance, the judge’s task is not confined to aes@ment of the facts. Based on his assessment, a
continental European judge convicts the defendanil.S. law, this is the judge's task, while it is

up to the jury to assess the facts. But no jurg sk as an academic exercise. It knows that the
defendant will be convicted if the jury finds himilgy.

Yet this is no ordinary decision. Judge and jurgwrthat the main effect of their decision is on
other people's lives. There may occasionally begel side-effects, like a bad press. But judicial
decision-makers are aware that the main effechistbers. They can thus be viewed as taking a
decision stripped of intert.

Actually, the judicial output is a mere utterantts.direct effect on the parties is at most reputa-
tional. The main effect is indirect. Based on thiterance, the executive branch of government
puts the defendant in jail, forces him to pay daesagr puts his child in custody. Usually, defen-

dants anticipate the power of government to brinthes about. The mere threat of enforcement is

enough to change the defendant's behaviour. Alighso obvious to the judge that he acts as if he
indeed executed his decision himself.

At closer sight, categorising the judicial taskpsychological terms is even more demanding.
Judges and jury members do not only have a deotdifatt that is foreign to them. They also rely
on foreign decision authority. It is conveyed terth by government. This distinguishes judges

75 More from @LDSTEIN and HOGARTH Judgement (1997b).

76 HASTIE, PENROD and EENNINGTON Inside the Jury (1983) 15-22aHTIE Inside the Juror (1993) 192, 201.

77 Doctrinally, this also holds in the exceptiooases where the decision is confined to a stateofidact or law.
For this statement becomes binding among the partie

78 To be sure, in an epistemologically informedspective, even a simple exercise in generatinghingads not
devoid of subjectivity, and hence it has a decai@ement; see onlyl&ERT Kritische Praxis (1978). But this
is not the kind of decision that is meant by thgcpslogical concept of a decision task.
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from representatives, who render the parties acefor which they have asked. Put differently,
judges do not just play a role. They hold an offite

Government does not endow judges with unfettereglepm It is their task to apply an abstract
legal rule to the concrete case. Time and agaiorigte and politicians have denied that there is a
decision-making component in this activity at®8IBut this is not a mechanical activity. It is
hermeneutical. Hermeneutical tasks cannot be esécwithout personal involvemefit.And
again, judicial decisions are specific. In othemmeneutical tasks, the task is confined to generat-
ing meaning. In the judicial interpretation of cotewever, meaning is generated in the interest
of basing a decision on it. Put differently, codeaispecific kind of text. It has the force of law.
Consequently, understanding the hermeneutical ctearaf the judicial task is yet another way of
saying why, psychologically, it oscillates betweejudgment and a decision task.

b) Choice of Decision Mode

How do judges mentally go about this task? The mseaningful question, since the mind is not a
general-purpose computer. While psychologists agre¢his level of generality, there is lively
controversy about detail. Dual process theorisgrcthat the human mind has two cabinets. The
first, called system one, is a mixed bag of reagygenbehavioural rules. | want some more coffee
and grab the mug in front of me without further adlbe second cabinet, called system two, is
reserved for conscious, elaborate mental actign.d long way mentally before writing down the
first sentence of my next artictéOthers distinguish between a reflective and impelsiystem. In
their view, the borderline between both systemsoiswatertight. There is the possibility of be-
haviour without previous reflection. But reflectiasm not thought to be free from impulses. In-
stead, reflection is modelled as tightly interagtimith impulse$? Yet another group of scholars
denies the special role of reflection. These re$eas rather see the mind as an adaptive tool-
box #*Depending on the situation, people pick an appadgtiool from this boX

This paper is not the right context for attempttogresolve this controversy. Rather, the more
specific implications for judicial decision-makirghould be pointed out. Occasionally, judges
might rely on radically simplified decision-makingols®® Highly experienced judges sometimes
do this when taking standard decisi8h8ut mostly, judges will deploy much more mentdbsf

They know that their decision is important. Thisigelly induces people to use a more effortful

79 More on the conceptual and historical backgdduoom STHUPPERTStaatswissenschaft (2003) 107-153.

80 The most prominent voice is agaimMESQUIEUDe I'esprit des loix (1748) XI.6.

81 More from MaNTzAVINOS Hermeneutische Irrwege und Auswege (2004).

82 For a classic treatment, seengovicH and WEST in Behavioral and Brain Sciences (2000); see timroents
published thereafter for a critical discussion; al® E/ANS and G/ER in Psychologist (1997); AIKEN and
TrRoPEDual Process (1999);diINER in Hewstone and Stroebe (2001).

83 S'RACK and DeEuTscHReflective and Impulsive (2002a).

84 This term is used byIG@RENZER Tobb and ABC RESEARCH GROUP Simple Heuristics (1999) 141 and
passim.

85 Other researchers from the school inclugene, BETTMAN and dHNSON in Journal of Experimental Psy-
chology (1988); Bais and WEBER in Risk Decision and Policy (2001).

86 For a model of such decision-making saet Social Dilemmas (2004b).

87 Cf. EENNINGTON and HASTIE in Goldstein and Hogarth (1997) 477.
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decision modé&® This is not, however, to say that judges simpljofe the norms of rational
choice analysi&® Experimental work demonstrates that even consaigession-making largely
deviates from rational choice norms.

One empirically validated option is reason-baseniag™® The basic idea is the following: rather
than going through all the evidence and carefulbighing the pros and cons, the individual
searches for one convincing reason only. Put @iffily, the driving force is not decision quality,
but justification. The likely effect is a limitecarch. The individual stops searching once he has
traced the first sufficiently convincing reason.-&xe knowledge about the context guides search
in the most promising directions. The implicatidasjudicial decisions are obvious. Since judges
do decide on other people's lives, and since theytlee agents of government, reason-based
choice should be attractive. The limitations inin¢r@ this decision mode should be a true con-
cern for the designer of judicial institutions.

An alternative option is narrative reasonffigSubjects make up their minds by constructing a
plausible narrative. In order to do so, they retywhat they already know about the world. If
several such narratives come to their minds, tleefogthe most convincing one. If they have to
decide under uncertainty, they use this methodltm fthe gaps. If they have to assess the impact
of their decision on future events, they constaistenario and decide whether this is what they
want. Again, the relevance for judicial decisiosgpatent? Judges are naturally faced with poten-
tially incomplete evidence. They are likely to angse this evidence in a narrative, even if, for a
neutral observer, other constructions would haenlegjually or more plausibfa.

Both these options are likely in judicial decisioraking. But they are not an exhaustive descrip-
tion of deliberate mental processes. A modulariydthesis is more appropriattDepending on
the perceived character of the task, on persondlemnotional involvement and potentially on
many other factors, the individual has recoursentde mental resources or fewer of them. He
may actively search for more facts, or he may fabt on pre-attentive sensory inpatThe indi-
vidual may use heuristics to focus his attentfoperceptio’ and judgement: or he may go
through all of these mental steps by consciousigestng and weighing the available information.
He may actively search his memory for more infoiorgtor just rely on the visible evidence. He

88 PYNE, BETTMAN and dHNSONIn Goldstein and Hogarth (1997).

89 GOLDSTEIN and WEBER in Goldstein and Hogarth (1997) 590 f.

90 SFHAFIR, SMONSON and TERSKY in Kahneman and Tversky (2000); see alsell8HT Custom (1998) 122,
126.

91 For a classic treatment, seRUBIER Actual Minds, Possible Worlds (1986)RBNER Acts of Meaning (1990);
see also ENNINGTON and HASTIE in Goldstein and Hogarth (1997).

92 It is fleshed out byERNINGTON and HASTIE in Hastie (1993).

93 Ibid. in 198 f. offer a formal model for thiSTanovicH and WEST in Behavioral and Brain Sciences (2000)
661 refers to this as the “fundamental computatibizes”.

94 This idea is in the proximity offBACK and DEuTscHReflective and Impulsive (2002a).

95 On the latter, see e.geWis in Behavioral and Brain Sciences (2004) ***12 off p

96 HOGARTH, GIBBS, MCKENZIE and MARQUIS in Goldstein and Hogarth (1997) 259 f.

97 LEVINSON in Goody (1995).

98 NSBETT and Rossinference (1980) 17-42.
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may try to find creative solutions, stick to thaditional set of solutions, or just do what firatree
to mind.

Not all of these modules are of equal importanaejudicial decision-making. Attention to the
decision-making task as such is obvious when tier@stitutional intervention. The judge is
presented with an action and has to open the puoee8ince this is in the interest of the parties,
they will normally also be careful to bring theeehnt information to the judge’s attention. More-
over, the activity of the parties is not confinedpresenting the facts of the case. They also offer
interpretations. Typically, they will be at leasdrfly in disagreement, which is why the judge
hears several versions of the case. This will nbyni@arce him to actively elaborate on the infor-
mation presented to him. None of this, howeverdgirermines the mental mechanism by which
the judge generates the ultimate judgment. Somiree@f the case may trigger a judgmental
heuristic. The judge may rely on associatidh®r he may engage in analytic decision-makitig.

None of this necessarily poses a normative problrantually, decision quality is a matter of the
outcome, not of the mental process for generatirBut some modules may be more error prone
than others. Specifically, the rule of law is nohtent with good average performance. It wants to
do justice to the parties of each and every indiaiccase. What would be acceptable, if not desir-
able, in other decision tasks can therefore bel@nadtic in the courtroom. Consequently, the law
should not be opposed to mental shortcuts andttation. But it should want judges to double
check with more elaborate mental tools before thgg the final decision. Of course, psychologi-
cally, this ideal may not always be within reacteTintuitively achieved result may blur later
attempts at reconstructing the decision-making ggsan a more elaborate form. Or elaboration
may block access to more reliable intuitive mendtalls. In such instances, ideal institutional
interventions should strike a balance between betitcomes on average and the increased prob-
ability of a mistake in exceptional cases.

lll. The Effect of Representation Norms
1. Introduction

Do representation norms improve the quality of sieais? The foregoing allows us to ask three
more specific questions: do representation norme laa impact on judicial motivation? Do they
serve as a debiasing tool? Do they induce judgeslyoon a (more) appropriate decision mode?
The few academic observers who have looked intartager are mildly optimistic. Some believe
in "the decision-disciplining function of givingasons®! Since representation norms are institu-

99 GoLDSTEIN and WEBER in Goldstein and Hogarth (1997) 595; for a forrtralatment see BSEMEYER and
TOWNSENDIN Psychological Review (1993).

100 OLDSTEIN and WEBER in Goldstein and Hogarth (1997) 596.

101 SHAUER in Stanford Law Review (1995) 657, see also 638uifther, see QINN in San Diego Law Review
(1996) 703: it is much more difficult to predictasons of lower courts by measuring non-legaltudes,
compared to the Supreme Court. One explanatiothferis in the greater role of doctrine in theseisiens,
due to the fact that these decisions are opengeadp
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tions, the general "strong intuition [that the]ckness of institutional veils is important” should
apply%? More specifically, representation norms are tdolsholding judges accountable. For
they oblige judges to justify their beliefs andiaigs to the parties, to the higher courts, to dual

community and to the public at lar§f&.Psychological research on accountability demotestra
that accountability does not always improve deaigjoality. But under appropriate framework
conditions it doed®® In the following, it will be shown that the judatiprocess is a rather favour-

able framework for accountability.

In a psychological perspective, not all instandeepresentation are alike. The decisive feature is
timing. Not so rarely, in judicial practice, repeesation occurs even before the final decision is
taken (section 2 below). Oral representation teadse on the spot, or (almost) simultaneous with
decision-making (section 3). Written representatlfmwever, usually comes quite some time after
the decision has been taken and promulgated (sedjioTo different degrees, and by different
mechanisms, these forms of representation may aaveneficial effect on the quality of deci-
sions. There is, however, also the opposite pdggidPsychological research on accountability
demonstrates that it can, in principle, be coumtetpctive (section 5). All of these are short-term
effects. The more profound effect of representatiorms, however, is long-term. It plays itself
out in judicial identity (section 6) and in progsese expertisation (section?).

2. Anterior Representation

a) Introduction

In the legal literature, representation norms aggeeted to have a beneficial effect on the quality
of decisions by way of “judicial self-controi®> They force judges to bring their initial intuitiém
line with doctriné®® and make them see to internal coheréfit@hey remind them of aspects of
the case or of the applicable rules they oughttaatverlook!’® and they caution them about
normatively critical feature¥”®

Is this more than wishful thinking? From a psyclyidal perspective, one should expect the effect
of representation norms to be strongest if reptasen precedes the final decision. For then
representation need not be anticipated; it cane laadirect impact on the actual decision-making.

102 OMERERin Kagel and Roth (1995) 587; this is, howevet,antext on judicial decision-making specifically.

103 Cf. the definition of accountability given bgRNER and TETLOCK in Psychological Bulletin (1999) 255; see
also the more encompassing definition bycgL-JAcoBS and YATES in Organizational Behavior and Human
Decision Processes (1996) 1.

104  See, for the moment, onl§gTLoCK in Social Psychology Quarterly (1985aETTLoCK in Research in Organ-
izational Behaviour (1985b);ErLock in Thompson, Levine and Messick (1999).

105 SHUMANN in Neue Juristische Wochenschrift (1993) 278&dxEL Begriindung (2003) 40-45, see also 13 f,;
again, amazingly, BL.zER in Neue Juristische Wochenschrift (1995) 2451pisased.

106 KISCHEL Begriindung (2003) 41.

107 Ibid. 43 f.

108 SHUMANN in Neue Juristische Wochenschrift (1993) 2788.

109 KisCHEL Begriindung (2003) 42; see als@@bRMAC in Ohio State Law Journal (1994).
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Such interim representation does indeed otun complex cases, it will be next to impossible
for judges and jury members to remember all theleawie. They must take notes, and they will
organise them before taking their decistbhin such cases the final decision is reached lgtite
ing tentative representations and equally tergationclusion$'? When they decide which evi-
dence may be introduced, they must know whethsrrélevant for the final decision. This interim
decision presupposes a provisional assessmene dintl outcomée?® Not so rarely, elements of
interim representation are even communicated tg#nges. In that case, the parties can react to
representation even before the actual decisioakisnt In (German) criminal procedure, the judge
is obliged to inform the defendant if he considies case to be a crime of which he had not for-
mally been accused initialf}* Practically, interim representation is most corhpresive if the
judge suggests a settlement. He then informs theepabout the likely outcome of the case, or at
least about the expected probabilities of losing/ioining.

Representation norms can target interim representat two ways. They can directly address this
instance of representation. There are, for instaméermal rules about what a judge should and
should not say when suggesting a settlement. Thdes attempt to maintain the fine balance
necessary to avoid spurring compromise, on thehamel, and to avoid appearing partial, on the
other. The more important effect of representatiorms, however, is indirect. In interim repre-
sentation, judges are influenced by the normsif@l fepresentation. There are two explanations
for this. Ad hoc, judges anticipate that they vallentually have to follow the norms for final
representation. This has an impact on task constntarim representation is seen as a way of
preparing not only for taking the final decisiomit lalso for officially representing it in accordanc
with prevailing representation norms. Psycholodycal might be easier to anticipate later repre-
sentation in an earlier representation than tccguaie representation when a judge just privately
takes the actual decision, if you will, in the daef of his own mind. A second effect of interim
representation on the quality of decisions is eirting™*> Over time, representation norms be-
come so natural to judges that they also followrthe interim representation. One may also call
this a ritualising effect®

Normatively, judicial decisions can suffer fromeabrbehavioural defects: illegitimate motivation
(section b below), biases (section c¢) and an irgppate decision mode (section d). Does interim
representation, as affected by representation ndrave a beneficial effect on these?

110 KiscHEL Begriindung (2003) 13: typically, judicial decisioraking is a dialogue between the mental process
and the preparation of representation.

111 U.S. juries, however, are instructed not tesdpfor a sceptical view, seeaBiTiE, PENROD and FENNINGTON
Inside the Jury (1983) 18.

112  Judge MINFRED ASCHKEpointed me to this.

113 In German private law, there is a large seinfifrmal rules for the purpose, known ag€lationstechnik
more from ZMMERMANN and BERG Klage, Gutachten und Urteil (2003). Note that rimerepresentation is
paramount for the decision-making in judicial badi€ypically one judge is appointed as referedHercase.

114  § 265 Strafprozessordnun@ode of criminal procedure).

115 More on this below 7.

116  MARTIN HELLWIG suggested this graphic wording.
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b) Effects on Motivation

The prime legal concern here is partial judges.ogganying this, there is a concern that judges
will be influenced by normatively unacceptable setary factors, like laziness. Do representation
norms help contain these risks? The answer isgbtfarwardly yes in situations in which the
illegitimate reason is the only possible explamafior the outcomé!’ But in legal practice, this is

a rare event. Skilled lawyers will normally be atidind an alternative justification that is imd&
with legal doctrine. This is due to the inevitabtamplexity of the legal system. Judges could taint
the facts, or they could swap one doctrinal classtibn for anothet!®

Absolute protection against this is impossible. Beppresentation norms oblige judges to give
explicit reasons. They are thus forced to disgthsé& true motives, and to make up a justification
that is in line with doctrine. Psychologically, shireates cognitive dissonari¢&To use a term
from criminal law: due to representation normsydge needs stronger criminal energy to take a
decision on illegitimate grounds. The theory of mitige dissonance predicts that he would prefer
to change his attitude.

A further effect can be explained in the termshef influential AzeEN'FISHBEIN model of reasoned
action'®® Representation norms require that the judge gdasans that are in line with official
doctrine. The activity of providing reasons shotlidrefore influence the salience of social and
professional judicial norms. If their personal tatfies are at variance with these norms, judges
become aware of the conflict, and they are likelgkirt the conflict by doing what they are ex-
pected to do. This reaction should be even morentmmfor them than for ordinary decision-
makers. For judicial decisions affect other pedplees. Moreover, judges do not decide on
behalf of themselves, but on behalf of the sodie#y has endowed them with the office.

It can be expected that self-esteem will have atitiadal effect:?* Searching for a justification in
line with official doctrine makes the deviation ifinaole expectations patent. Judges would have to
admit to themselves that they are violating pratess duty. As long as judges do not base their
personal norms on entirely different sources tlm@nlaw — say on their religion — sensing a patent
deviation from role expectations should have a tiegaffect on self-esteem. They should feel
the urge to restore their self-esteem by bringnegrtbehaviour back in line with duty.

Moreover, people typically do not only care abcelf-sesteem, but also about “other-esteem”, or
about their impression on othéfé.Modern psychology speaks about impression managéfie
People do not only want to avoid being seen asuptriThey already strongly dislike appearing

117 SHAUERIn Stanford Law Review (1995) 657 f.

118 BRECHERIN (1958).

119 See, againB5TINGERCognitive Dissonance (1957).

120 AizeNnand FsHBEIN Understanding Attitudes (1980).

121 See againmENNAN and EETTIT in Economics and Philosophy (2000).

122  The relationship between self-esteem and -@steem is central inMgrH Moral Sentiments (1790) L.ii.V and
passim.

123 BAUMEISTERin Psychological Bulletin (1982).
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foolish in front of otherd?* Representation norms exploit both effects. Theydbonly induce
judges to avoid any suspicion of selfish or othsenillegitimate bias. They also induce them to
strive for a final product that meets high professi standards. This will make them shy away
from shallow reasoning, and therefore increaseptitential conflict between representation and
their original intentions.

The rectifying effect of representation norms skhobke even stronger if the judge originally
wanted to follow his gut feelings. For accountapihas been demonstrated to decrease the influ-
ence of incidental affec¢t’ It increases the motivation "to get it right®.

c) Debiasing

Do representation norms also have a positive effeaognition? Are they thus likely to serve as
a tool for debiasindg?’ According to what is known about the mechanicsefiasing, this could
be the case. The effect of representation accorndimyofessional norms could be direct or indi-
rect. The direct effect is itself cognitive. In acd with the representation norm, for instance, the
judge ought to take additional information into @aot'*® This forces the judge to take the whole
picture into purview, rather than just one biasedspective. The indirect effect is motivational.
Representation norms contribute to holding the gudgcountable for the quality of his decision.
Falling prey to a bias poses greater risks forskisesteem, reputation and career. Higher stakes
do not always improve the quality of decisidfisBut they do if self-critical attention to the
judgement process overcomes a BfaHigher motivation can make people prepare more in-
tensely*! be more open to factd? take more of the available information into acadtinand
show greater internal consistertcs.

What does all this mean for individual biases? Begntation norms oblige the judge to demon-
strate how his decision is derived from the wordafgstatutory provisions, or from precedent.

124 LERNERand TETLOCK in Psychological Bulletin (1999) 263; see alsecgL-JAcOBS and YATES in Organiza-
tional Behavior and Human Decision Processes (1996)

125 LERNER GOLDBERGand TETLOCK in Personality and Social Psychology Bulletin (829

126  Accountability researchers speak of the "natitbnal induction on judgment"”, HRNER and TETLOCK in
Psychological Bulletin (1999) 259; they argue ibased either on drive,lHL Principles (1943); &ENCEBe-
havior Theory (1956), or on social facilitatiomJdNc in Science (1965).

127 This is the expectation o€ESAUER in Stanford Law Review (1995) 657; see alsRLINSKI in Oregon Law
Review (2000a) 87 for representativeness bias Bpaty. For a summary account of the debiasingréiture,
see @NLISK in Journal of Economic Literature (1996) 671.

128 Cf. TeTLOCK in Social Psychology Quarterly (1983bTLock and BOETTGERIn Journal of Personality and
Social Psychology (1989).

129 More below 5; too simpleREY and ECHENBERGERIN Journal of Economic Behavior and Organizatib®94)
225.

130 ARkEsin Psychological Bulletin (1991);HRNERand TETLOCK in Psychological Bulletin (1999) 263.

131 TeTLOCK in Journal of Personality and Social Psycholog98@a); LERNER and TETLOCK in Ramachandran
(1994).

132 LERNER GOLDBERG and TETLOCK in Personality and Social Psychology Bulletin (829

133 TeTLOCK in Social Psychology Quarterly (1983b)ETLOCK and BOETTGER in Journal of Personality and
Social Psychology (1989).

134 HAGAFORS and BREHMER in Organizational Behavior and Human Decision Bsses (1983); #HTON in
Organizational Behavior and Human Decision Procegk892).
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This puts his decision in a neutral frame. It kely to differ from the frames of the parties. Spe-

cifically, in state-of-the-art representation, jlnelge must bridge the gap between abstract legal
rules and the concrete case. Moreover, he is abliggespond to the arguments of both parties.
This lets him naturally see the case in a diffedagitt. For all of these reasons, representation
norms will at least attenuate framing effects,df wipe them out altogethét

Similar considerations apply to anchoring. If tmelgor is relevant for the decision outcome, both
parties are likely to offer competing anchors. Rspntation norms oblige the judge to respond to
both of them>® A motivational effect is added to this. Represtatanorms contribute to making
the judge aware of the importance of his decisidns makes it less likely that he will jump on
the first anchof®’ The debiasing effect on anchoring is, howeves [@®nounced. Anchoring is
much harder to overcome by training than framingegally>*® Also, in line with the saying
“iudex non calculat’, the doctrine does not normally provide the judgi quantitative informa-
tion that could serve as a counter-anchor.

The prediction for debiasing representativenefgiter>° Representation norms oblige the judge
to say in abstract terms why the case is to bedddoone way and not the other. Representation
norms do thus serve as tools for decontextualisafidoreover, in accord with representation
norms, it is desirable that the judge present bigsibn as part and parcel of a line of jurispru-
dence. Typically, such a line of jurisprudence @& confined to one area of application. Rather,
one and the same abstract principle plays itsdlfiromany different contexts. In demonstrating
this, the judge becomes aware of the underlyingrattsproblem, rather than of the salient contex-
tual features of the case.

Base rate neglect is a trickier issi®Generally speaking, accountability is not instrataé for
debiasing if the subject lacks the necessary kmbydeor training** The research on base rate
neglect demonstrates that it is pervasive in imtligls without statistical training? Most judges
are statistical laypersons. But cases are usuallypresented to them in pure numerical form.
Specifically, in accord with representation normssidesirable that they address the contextual
features of the case. This can, but need not, algtunduce them to view the concrete case from

135 Cf. TeTLocK in Social Psychology Quarterly (1983bETLOCK, SKITKA and BOETTGERIN Journal of Person-
ality and Social Psychology (1989) 632.

136 Cf. KRUGLANSKI and RREUND in Journal of Experimental Social Psychology (1983

137 9vonsoN and NE in Organizational Behavior and Human Decision Bsses (1992);I8ONSON and SAw
in Journal of Applied Psychology (1992).

138 SRAcK and MussweILERIN Journal of Personality and Social Psycholo@8{.

139 RaCHLINSKI in Oregon Law Review (2000a) 87; see al®RMER and TETLOCK, in Psychological Bulletin
(1999, 263), on the general effect of accountabifiibjects are more likely to take situationafiltitions into
account.

140 Cf. 3MoNsON and NE in Organizational Behavior and Human Decision Bsses (1992).

141 WEGENERand FETTY in Journal of Personality and Social Psycholod98); KERR, MACCOUN and KRAMER
in Psychological Review (1996).

142 KAHNEMAN and TERSKY in Cognitive Psychology (1972); see howeveDEER in Psychological Review
(2000) 665.
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the perspective of the class of cases to whiclkelbrigs. This is what base rate information is
143

about.
One might expect judges to be particularly lialbl¢he fundamental attribution error. For after all,

the judicial business is all about attributing @mes to actors. But, from a psychological perspec-
tive, evidentiary rules can be interpreted as témisleciphering personal from situational reasons.
Judges are trained to find out whether there isigh@vidence to justifiably attribute causality or

intent, or whether an event was just happenstdRepresentation norms oblige them to explain
whether the evidence was conclusive or not. Inway, they contribute to combating the funda-

mental attribution errof**

The hindsight bias is a very robust phenomeffdRepresentation norms will therefore not cause
judges to forget what they have learned by exarmgitiie evidence: the possible event has indeed
happened?® But representation norms oblige them to put tlfvidual case into perspective. A
decision to hold the defendant liable must berie vith the decisions of other courts in compara-
ble cases. In principle, this should have a cedainasing effect. It should, however, not be over-
stated. The hindsight bias in judges creates a atbrenproblem since it induces them to to make
rules increasingly stringeht’ This tendency is not only due to biased individiedisions. It also
rests on a selection effect. Cases only go to dbuldmage indeed has occurred. If, due to this
effect, the entire line of jurisprudence is biasegyresentation norms are unable to improve the
situation.

b) Effects on the Decision Mode

A first effect of interim representation on decrsiquality is indirect. It can induce the judge to
prepare the final decision more carefuff§,e.g. to take more information into accddhtand
search for counterarguments brought forward bydpeosing party® In this respect, interim
representation is particularly effective. Both imgtonal and psychological barriers to the intro-
duction of further evidence into procedure ard k. By the way a judge asks questions, he can

143 Besides, whether base rate information mayaken into account at all, and how much weight &hde
placed on it is a normative matter.

144  Cf. TeTLOCK in Social Psychology Quarterly (1985a).

145 HscHHOFFIn Journal of Experimental Psychology (1977xMES in Organizational Behavior and Human
Decision Processes (1987).

146 This also explains why competing stories tojdthe defendant’s attorney do not have a strofecefmore
from STALLARD and WORTHINGTON in Law and Human Behavior (1998).

147  More from RCHLINSKI in Sunstein (2000Db).

148 Cf. on this effect of accountability in geref&TLock in Journal of Personality and Social Psychology
(1983a); IERNERaNd TETLOCK in Ramachandran (1994).

149 Bundesverfassungsgeridieb. 20, 2001, R 54 (unpublished passage): “Zudsmi flie Pflicht zur Dokumen-
tation vor oder jedenfalls unmittelbar nach demggihdazu, dass sich der anordnende Beamte inrakesem
MaRe der RechtmaRigkeit seines Handels vergewisadrtdass er tiberdies im Falle der Nachprifungedies
Handelns auf dokumentierte Tatsachen wird verweigemen, die sein Handeln erklaren”; see alsoLbCK
in Social Psychology Quarterly (1983b)efiock and BOETTGERIn Journal of Personality and Social Psy-
chology (1989).

150 Cf. LeErNERand TETLOCK in Psychological Bulletin (1999) 263.
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indirectly invite the parties to offer additionaligence. Also, the incentive to stop searching in
the interest of saving face is still small.

Yet there is also a direct effect on the decisiamden The effect can have a cognitive and a moti-
vational source. The cognitive path is via taskstaral. Interim representation makes the judge
aware of the complexity of the taS¥,and induces him to look for a decision mode tzat ac-
commodate this complexity. The cognitive effect edso be traced back to the friction that is
generated by interim representatidhThe motivational path is via accountability. litemrepre-
sentation makes accountability salient. Accouniigidilas been demonstrated to have an effect on
the choice of the decision motf&.It induces subjects to invest more cognitive ¢ffdtand to
become open to greater complexity of thoughtConsequently, judges are likely to switch to
deliberate reasoning® even if they were originally inclined to save ciiiye effort by using
heuristics, or to allow their emotions greateruefice.

Above, it has been demonstrated that and why aoletbsdistinction between decision modes is
inappropriate. A modularity approach is betteretimh representation is likely to have an impact
on the choice of modules within deliberate reaspnience, representation norms can use interim
representation as a conduit. Via interim represemajudges become aware of the complexity of
the case, and they are reminded of the interestsa@nes that are at stake. It becomes more likely
that intuition will be confined to the processesstdrting a search, guiding a search and checking
for the appropriateness of the outcome. This isipety how the ideal of consciously controlled
intuition is often characterised in law school eatian.

151 Cf. GVETKOVICH in Social Psychology (1978); AdAFORS and BREHMER in Organizational Behavior and
Human Decision Processes (1983)EMYON and RARGANO in Personality and Social Psychology Bulletin
(1988); cf. also RYNE, BETTMAN and HHNSON in Goldstein and Hogarth (1997, 184) on the effecper-
ceived uncertainty on the choice of the decisiordepdENNINGTON and HASTIE, in Goldstein and Hogarth
(1997, 477), for the opposite shift in judicial dgan mode.

152  Friction is not a standard category in psyotichl literature. But see AXERMAN Friction (1993); AERMAN
The Necessity of Friction (1998) on this categargvolutionary thinking.

153 HaGAFORSand BREHMERin Organizational Behavior and Human Decision Bsses (1983); see alsaYRE,
BETTMAN and dHNSONiIn Goldstein and Hogarth (1997) 18ZRNERand TETLOCK in Psychological Bulletin
(1999) 259-262. Note, however, that some obserdetbt whether "accountability [does] alter how deop
think, or merely what people say they thinkERNER and TETLOCK in Psychological Bulletin (1999) 266.
Eventually this question turns out to be misleadingpression management and cognition are closedyr-i
twined, LERNERand TETLOCK in Psychological Bulletin (1999) 269.

154 MCALLISTER, MITCHELL and BEACH in Organizational Behavior and Human Decision Bsses (1979);
WELDON and GRGANO in Personality and Social Psychology Bulletin (888TETLOCK, XITKA and BOETT-
GER in Journal of Personality and Social Psycholog98@) 633; ARKES in Psychological Bulletin (1991);
AsHTONin Organizational Behavior and Human Decision Bsses (1992).

155 TeETLOCK and KM in Journal of Personality and Social Psycholog88(); cf. also ERNER and TETLOCK in
Psychological Bulletin (1999) 257: "when they wenetivated to think and behave objectively, partiris
based their attitudes on evenhanded, systematiegsing of the issued information”.

156 MCALLISTER, MITCHELL and BeACH in Organizational Behavior and Human Decision Bsses (1979);
CHAIKEN in Journal of Personality and Social Psycholog8(); HAGAFORS and BREHMER in Organizational
Behavior and Human Decision Processes (1988JLAcK, XITKA and BOETTGERIn Journal of Personality
and Social Psychology (1989) 638 f.
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3. Simultaneous Representation

Oral representation often entails (quasi-) sim@tars representation. The judge hears all the
evidence and the pleadings of the parties, he dsdlte case, and he directly justifies his decision
to the parties. In rather simple cases, this iswthren in German courtrooms.

Every academic has had the experience: teachitigeimost effective way of learning. If one is
obliged to explain an idea to uninitiated listenense becomes aware of what one only believed
one had understood. Judges are in the same sitwatien they explain to the parties in the court-
room why the case had to be decided a particulgr imaso doing, they are guided by representa-
tion norms. These norms thus impose an elemengldfedtation on judicial decision-making. For
the reasons listed with respect to interim repriegem, this can have a beneficial effect on moti-
vation, cognition and the choice of the decisiordmo

Strictly speaking, however, oral representationas an instance of simultaneous representation.
According to prevailing norms, representation stavith a statement of what the judge has de-
cided. Only afterwards are the reasons given. Endhis case, representation norms thus only
affect judicial decision-making by anticipation. tBlue to the close proximity of both speech acts,
such anticipation is highly likely. No judge woudgb back to the courtroom with nothing more

substantial than his gut feelings. While makinghigomind with respect to the final outcome, he

must also prepare his explanation to the parties.

How does (quasi-) simultaneous representation caarpainterim representation? When he takes
his decision, the judge has already read the ditesheard the evidence. Even in simple cases, the
entire procedure lasts days, if not weeks. More plmated cases can keep a judge busy for
months. The judge cannot but form a provisionahmpi about how the case is likely to be de-
cided in the end. This can have a hysteresis effdcthings being equal, one should therefore
expect the countervailing power of representatmrbé weaker, the later it comes. There are,
however, additional institutional safeguards. Beftite judge takes his decision, the parties have
an opportunity to plead, and to present the cases ifavourable a light as they can. If the judge
deems this appropriate, he can even reopen theguoe and hear new evidence. Also, in order to
preserve the impression of impartiality, judgesnmaliy keep their provisional assessment of the
case confidentid®’ Consequently, there is typically no problem ofisg\face.

4. Posterior Representation

In judicial practice, oral and written represerdatcan differ markedly. In oral representation, the
judge above all speaks to the losing party. Thisypghould understand why the case could not be
decided otherwise. Consequently, in oral represientgudges tend to reduce the amount of legal
jargon. Written representation has a much wideinemog. It must meet full doctrinal standards.

The higher the court, the more written represemtadilso speaks to the legal community at large,

157 As mentioned, the practically most importameption is the suggestion of a settlement.
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if not to an even wider political community. Thisaptice limits the countervailing effect of oral
representation. If he has reached the decisiorratituitively, the judge can still meet with sur-
prise when writing down the judgment. This is notrequent event in judicial practice, but it
happens. Specifically, it occurs in cases in whigpresentation norms did not have a positive
effect on the quality of the decision. Conversglgsterior representation can only improve the
quality of a decision if it is anticipated at th@ment of decision-making. There is indeed experi-
mental evidence for thiS® But it does not distinguish between two possibéntal paths.

One initial possibility is that the anticipation m#presentation will work as a check. In this sce-
nario, the judge might reach his decision by anthefmental mechanisms. Before he enunciates
it, he remembers that he will have to represemt &ccordance with the prevailing representation
norms. In preparing for representation, he beccemese of information or arguments overlooked
up till then. In line with this interpretation, thedfect of representation norms is purely motiva-
tional. Judges anticipate the negative sanctiotztad to substandard representation. If neces-
sary, this makes them increase their cognitivereffo

This initial possibility will explain some, but nall instances. A second mental path is more
likely. Representation norms have an impact on hulges construe their task. They do not split
it up into two stages: one for reaching the denisand a second one for meeting the requirements
of representation norms. Rather, representatioms@hange how judges reach the decision in the
first place. Another way of putting the differenoetween the two possibilities is the following: in
the first case, the anticipation of representaigoa last-minute activity. In the second case,a€epr
sentation is anticipated from the outset.

These mental mechanisms do not differ profoundti wespect to motivation. If the judge origi-

nally had been tempted to decide the case ontiltegie grounds, it suffices if a last-minute check
prevents him from doing so. Due to the hermenelutibaracter of legal decision-making, how-
ever, judges have considerable leeway for justifyiimeir decisions. Therefore, the legal order
would prefer that representation norms change Ihewudicial task is construed.

This preference is even stronger from the perspedcii debiasing. For a last-minute check has no
direct cognitive effect. If representation normydan impact on task construal, however, they
influence how the judge goes about the judicigt fasm the very beginning. This makes it more
likely that he will be faced with evidence or argemts that help debias him.

The preference is strongest if the legal ordeiirisctly interested in the judicial decision mode. A
last-minute check is the quintessential instanc jaflicial decision taken in a normatively subop-
timal way. The legal order could be indifferentthis were an equally powerful technology for
preventing suboptimal judicial output. But the satton judicial decision quality has demon-
strated that this is not the case. Put differeritlthe legal order is interested in the judiciaicd

158 TETLOCK, XITKA and BOETTGER in Journal of Personality and Social Psycholog98@) 633; see also
STRACK and DEuTSCH Reflective and Impulsive (2002a) ***26 of pdf.
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sion mode at all, this interest must be drivenh®y ¢onviction that the check should not be post-
poned until the last minute.

5. Counter-Productive Effects?

For lawyers, representation norms are evidentlp@lghing. From a psychological perspective,
this is not so obvious. As has been repeatedlyt@oiout, representation norms hold judges ac-
countable. Psychological research on accountalmiBtyonstrates that the effect of accountability
on the decision quality is negative in many inseand here are three reasons for this: conformity
(treated in a below); self-justification (treatedh); and loss of intuition (treated in c).

a) Conformity

Most people are "cognitive misers® They tend to exert as little effort as possiblediving their
cognitive tasks. This explains why many subjecli®¥oan "acceptability heuristic" when they are
held accountabl&® They go for what they expect to be favoured byrtaadience. This strategy
is, however, only available if they know their agmie in advance. The effect disappears if the
norms of the audience are not predictadbteludges know their audience. They have had an op-
portunity to observe the parties in trial. They acgmally controlled by one and the same bench
of the appellate court over a long period of titmemost domains, the volatility of the legal com-
munity is not pronounced. Nonetheless, a conformitgct is unlikely. For judges have a multi-
farious audience. It is not enough for the judgedovince the loser. The winner is also present in
the courtroom. The written reasons can always lbéighed by a reporter, and they may then well
come under the critical eye of any trained lawyer.

b)  Self-Justification

People do not want to appear foolish in front @itlaudience$® They care about the impression
they make on other§® Once they are committed to an outcome or a statereeidence to the
contrary exposes them to cognitive dissondfitBringing their attitude in line with the outcome
or statement is the easiest way to reduce thissaspht mental situation. Both effects explain why
accountability can generate "defensive bolsterimgther than an improvement in the decision
quality®® Posterior representation appears to bring judgesprecisely this situation.

159 TETLOCK, KITKA and BOETTGERIn Journal of Personality and Social Psycholo@8@) 633.

160 Ibid.

161 Ibid.

162 SHAFIR, SMONSON and TVERSKY in Kahneman and Tversky (2000).

163 SHLENKER Impression Management (1980).

164  On cognitive dissonance theory, see aga#TIRGERCognitive Dissonance (1957).

165 TETLOCK, XITKA and BOETTGER in Journal of Personality and Social Psycholog98d). 634; see also
LERNERanNd TETLOCK in Psychological Bulletin (1999) 257.
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There are, however, mitigating effects. Defensigkstering is less pronounced if the addressee of
the justification has either less or more expettigan the decision-maker. If the addressee is less
of an expert, the decision-maker can simply judtify decision on the basis his greater authority.

If the addressee has more expertise, the decisakeimknows in advance that defensive bolster-

ing will not help® Often, the parties will not be legal experts. Aagly, lower courts should

attribute higher expertise to appellate courts.

Moreover, defensive bolstering is stronger if tleeidion-maker is held responsible for an out-
come, rather than a procé86.The judicial task is somewhat ambivalent in théspect. Obvi-
ously, the outcome matters to the parties. But &awyearn in the first term of their studies that
the outcomes of cases are not fully predictablerdmay be patently wrong decisions. But there
is hardly ever just one obviously correct outco@ensequently, both legal training and the insti-
tutional framework aim at safeguarding proceduremuonore than at safegaurding outcome. At
closer sight, however, despite the same langubhgsetlegal considerations do not seem to match
the psychological effect. Psychologically, the elifince between outcome accountability and
process accountability is seen as resulting froesst®® The decision-maker feels he can keep the
process under control. But if he is expected te @k responsibility for the outcome, regardless of
how it came about, he feels victimised. In striability, the legal order generates precisely this
situation. But judges have no reason to expecbtheomes of their own decisions to be the result
of foreign forces. Put differently, they should alyg have the sense that accountability is confined
to process, and does not extend to outcome.

c) Loss of Intuition

If incentives increase, people work harder on tlewices, but they do not necessarily become
smarter®® A "motivation-difficulty model" explains the effet’® Decision quality improves for
standard tasks, but it deteriorates for unusuaistd$ Subjects become more likely to exhibit
dominant responsé$’ and to respond to feedbatR They focus on what they are good 4tThis
comes at the expense of creative reacttéhand in particular of intuition§’° This thus shows an
effect on the decision mode. Increased incentiveskbaccess to non-central strategies for deci-

166 HTzZPATRICK and EAGLY in Personality and Social Psychology Bulletin (128

167 SmonsoN and SAw in Journal of Applied Psychology (1992)eSEL-JACOBS and YATES in Organizational
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sion-making:’’ This is particularly disruptive for judgement taskhere multiple criteria ought to
be taken into consideratidff Most judicial tasks are precisely of this kind.

But the effect largely disappears in expert deaisimking’’® This can best be explained by the

fact that experienced decision-makers have aceessany more specialised mental resources.
What would be difficult for a lay person has becosasy for theni®® Professional judges have a
lot of experience in making legal decisions. Theoatability effect resulting from representation
norms should therefore not have a detrimental effieche quality of their decisions. This should,
however, be different in lay judges.

6. Identity

Under the influence of the law-and-economics movemeowadays institutions are predomi-
nantly analysed with the help of fully decontexisedl models. Consequently, the effect of institu-
tions is assumed to be ad hoc. Sometimes, thidhv&ul simplification. But at closer sight, the
true effect of institutions, or at least its mostiygrful effect, occurs over a long-term timescale.
Representation norms are no exception to this Aseoutlined in the previous sections, these
norms can help keep judges on the normatively egsirack. Should they occasionally feel
tempted to deviate from this path, representatiorms remind them of what is expected from
them. But these rules can only have such an efiece they are embedded in a much richer
framework of institution$®! At the very least, this embeddedness makes tmssieutions much
stronger.

The long-term effect of representation norms falggs rests on two grounds. Representation
norms are part of a larger institutional arrangenfen the creation of a professional identity.
Moreover, representation norms assist individuad@s in developing and improving their profes-
sional skills.

As outlined in the introduction, judges hold aniadfthat society has entrusted to them. Society
expects them to form an identity conscious of dartg deserving of respect. Society responds by
expecting those who come to court to approach gidgéh due respect. There are many more
tools for the purpose, like impressive court buigi, judges’ robes and procedural formality. But

the ritualistic character of representation is gisot of this institutional arrangement. The ex-

pected effect has a reciprocating character. Ifatlews representation norms, the judge is re-

minded of his professional identity. But in so dpihis identity is also further corroborated.

177 Ibid. in 182; BLHAM and NETER in Journal of Personality and Social Psycholo@98) 582.

178 WLSON and $HOOLERiIn Journal of Personality and Social Psycholod®g().
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As outlined earlier, the law wants the judge toetakdecision that is stripped of personal intent.
Representation norms contribute to reminding tligguthat this is how society defines his role,
and hence his professional identity. This is hopresentation norms can have a long-term effect
on judicial motivation. The positive effects of ity on debiasing are more difficult to conceptu-
alize. The pressure to fulfil a particular role h&gn shown to generate accountabififyit could
therefore add to the ad hoc effects of accountglalitiined above. Likewise, the effect of profes-
sional identity on the choice of a decision modeusth not be overstated. It would have to consist
of something like a decision-making style that lmees characteristic for the profession. Judges
would have to espouse a view something like "gooidg¢s do not make rash judgments”.

While the positive effect of identity is likely toe profound, it should not be seen as a catch-all
solution. For it has one important drawback. If émdire judiciary, or at least large parts of i, g
astray, the tool is mute. Happily, however, thigaigy unlikely in most Western countries.

7. Professional Skill

Psychologically, anticipation is an imaginable, bieimanding concept. At the very moment of

decision-making, or at any relevant moment in treparation of a decision, the subject must be
aware of potential future consequences. He mustagiantion to potential long-term effects. He

must retrieve representation norms from memory.niest engage in weighing short-term and

long-term effects. The more demanding the mentatgss, the less society may be certain that it
will happen across the board. If representatiormsoare to improve decision quality, society

should therefore prefer a less demanding mentahamesm.

There is indeed such a mechanism. There are sevayal of characterising it. As a first approxi-
mation, it can be characterised as a broadened .f&ather than looking at an individual instance
of judicial decision-making in isolation, societyinterested in moulding the stream of decisions
taken by one judge. Technically, in this perspegtihe impact of representation norms is not on
current decisions, but on future ones. When takivg subsequent decisions, the judge recalls
experiences he has had while representing ear&s.o

A second conceptualisation strays from the ideattf@judge perceives representation norms as
restrictions. He rather sees them as a way of idefithhe context. Specifically, from these norms,
the judge may take the definition of the judiciakmut, of his task or of his role. Put differently,
representation norms contribute to shaping thedvasl it is perceived by the judge. Psychologi-
cally, this works by the generation of schentéta.

The third and most powerful conceptualisation, haaveis in terms of learning. In this perspec-
tive, representation norms are interpreted as premiielements in an institutional arrangement.
The purpose of this arrangement is to teach thggimw to generate. Such learning is not ad hoc,

182 RozeLLE and BATER in Journal of Applied Psychology (1981).
183 MANFRED SCHMITT pointed me to this. A classic on schemataAgs BETT Remembering (1932).
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and it is not finished once a judge comes intoceffiRather, learning is a protracted process:
competence, ease and speed are improved. Thipretion thus entails three components: a
learning object, a learning mechanism and an urtgiital arrangement.

The learning object is judicial skitf* One aspect involves increasing the ease of deeisiking.
This occurs with routinisatiotf> Part of the judicial task, such as assessing thdilility of
witnesses, can eventually even become almost atitotfaMore important, however, is what has
been dubbed progressive deeperifidt has been investigated among chess mastersiolie-

ing experiment shows its power. If lay people araihed chess players are asked to identify as
many pieces as possible on a board of 25 unpattgrieees, there is almost no difference in their
results:®® The difference becomes dramatic, however, if tressboard is patterned. Now, trained
players recognise about 95%; lay people some $8%xpertisation thus works by integrating
individual pieces of information into larger andder meaningful patterd€® This also makes the
result of learning more robust. Consequently, gdiexperts accept small errors but avoid large
mistakes:>*

People possess a huge array of learning mechahiéinsprinciple, many of them could contrib-
ute to the development of judicial skill. Theresmme explicit instruction at university and even
more such training when young lawyers assume jebsidicial clerks. The judge may look up
written sources, be they code, jurisprudence onltmoks. A good deal of the individual skill of a
judge will result from his experience in decisiomking. It can thus be said to result from sequen-
tial trial and error. The most important learningahanism, however, will normally be observa-
tion.**® During his training, every lawyer reads hundrefisases. This exposes him to representa-
tion practice. Before the judge is allowed to &ihe, he usually has been a member of the judicial
body for a while. Here he is able observe his nexgerienced peers. Observation is a powerful
learning mechanism for two reasons. There is nal teegain all the experience individually.
Moreover, observational learning does not just bref imitation. Rather the observer builds an
understanding of what the observed actors are d&ugh mental models have greater flexibility.
Put differently, the context of observation and ¢batext of application need not be identical.

Representation norms contribute to the developroefidicial skills. But they are not the only
form of institutional intervention useful for thempose. Rather they should be seen as an impor-
tant element in a richer institutional arrangenméhOther elements include court organisatioh,

184  Cf. KSCHEL Begriindung (2003) 12.

185 More on this from RDERSONLearning (2000) chapter 9.

186 The key text on automaticity i\BGH, CHEN and BJRROwSin Journal of Personality and Social Psychology
(1996).

187 KLEIN in Gigerenzer and Selten (2001) 114 f.

188 On average, lay people recognise 6 out ofi2ep, trained players 7)M®N Administrative Behavior. A
Study of Decision-Making Processes in Administmi@rganization (1976) 134.

189 Ibid. Administrative Behavior. A Study of Dseitin-Making Processes in Administrative Organizatio

190 The classic study on this i®R@OT Chess (1965)

191 GGERENZER ToDD and ABC RESEARCHGROUP Simple Heuristics (1999) 165.

192 For a comprehensive view, seedBRSONLearning (2000).

193 The classic text on this i®BDURA Social Foundations (1986).

194  Cf. TRUTE in Schmidt-ARBmann and Hoffmann-Riem (2004) 311.
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including the interaction with higher couft€ evidentiary rules that control the exposure to
facts®’ the organisation of court proceddf& and its tournament character in particdfarthe
frameworks for selecting and training judges; rieserating neutrality, like the judge's robe, or
the rituals of interaction in the courtroom.

Does expertisation not only make judicial decismaking faster, but also better? The motiva-
tional effect is strongest if decision-making isléed automatised. For then the decision-maker
does not have recourse to any goal buffer or tasktcual mechanism before taking an individual
decision. They are embedded in the descriptioh@tibmain of the automatic decision rtieAs
mentioned earlier, this may be true for some elémanthe judicial task. But due to the institu-
tional framework, no judge will take a fully autotizafinal decision. Routinisation may, however,
strongly narrow down the options taken into consitlen. Thereby, the motivational defects
listed above at least become less likely.

The debiasing power of expertisation is more praiced’* Anchoring provides a good illustra-
tion. It almost entirely resists training. But setls can counteract the effect if they form subjec-
tive theories about contexts that bias their qaatite judgment® Along these lines, judges can
progressively prepare to avoid falling prey to othiases as weff®

Most pronounced, however, is the effect of profassiisation on the choice of the decision
mode?® For expertisation means that judges do not onlgcseormatively more appropriate
decision modes. They even construct them for thpgae. The effect starts early on in legal
training. Lawyers internalise the view that deaisionust be based on reasons, but that they are
not a mere logical exercise. They progressivelynideow to handle the evidence and to give
meaning to code with greater and greater elegaffoey do not only learn to recognise larger
chunks and patterns. More importantly even, they gaperience in discerning when a case does
not fit into a pattern.

195 @HEN Inside Appellate Courts (2002)TSARNS in Michigan Law Review (2003).

196 Cf. KORNHAUSERIN Southern California Law Review (1995).

197 RACHLINSKI in Oregon Law Review (2000a) 71 f;uBHRIE, RACHLINSKI and WSTRICH in Cornell Law
Review (2001) 823.

198 @QTHRIE, RACHLINSKI and WSTRICH in Cornell Law Review (2001) 828.

199 SALLARD and WORTHINGTON in Law and Human Behavior (1998)RDckMAN in Journal of Law, Econom-
ics and Organization (2001) 65 and 79.

200 More from EGEL Social Dilemmas (2004b).

201 Cf. ®LDSTEIN and FOGARTH in Goldstein and Hogarth (1997a) 281 10s, SUNSTEIN and THALER in Stanford
Law Review (1998, 1486) on the debiasing effeqtrofessionalisation in general.

202 SRAcCK and DeuTscHin Frey and Irle (2002b) 8.1.

203 The idea is as old agkb0z0O The Nature of the Judicial Process (1921) 176;at8® GQJTHRIE, RACHLINSKI
and WISTRICH, in Cornell Law Review (2001, 817, 826 and passiom) the power and the limitations of the
approach.

204 Cf. QLDSTEIN and WEBER in Goldstein and Hogarth (1997) 598 f.: schema eaittgory based decision-
making presupposes expertise.
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IV. Conclusion

As outlined in the introduction, the representatidjudicial decisions is a multi-purpose activity.
This paper has shown that one substantial effeonislecision quality. The effect can even be
demonstrated on an ad hoc basis. Representatiomsraord the actual representation activity that
is brought about by them have both a cognitive amabotivational effect. They palpably hold the
judge accountable for the decision taken. And tbeile him through the judgment elements
inherent in his task. There is interplay betweethleffects when it comes to combating occa-
sional non-normative motivation, debiasing anddheice of an appropriate decision mode. More
importantly even than this short-term effect is linveg-term power of representation norms. They
exert this power as part and parcel of a richdrtutenal arrangement. That arrangement reminds
the judge of the professional role he is playingg & contributes to strengthening this attitude.
And the institutional arrangement helps the judgehe process of progressive expertisation.
Expertisation is no absolute protection againstityudefects, but it is likely to significantly im-
prove the quality of decisions. Suggestions for dibeegulation of representation norms should
pay due respect to the beneficial effect these adrave on the quality of decisions.
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