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Judicial Review Litigation as an Incentive to Chang in Local Authority Public
Services in England & Wales

Non-Technical Summary

Judicial review is the principal means by which gleocan challenge the legality of
action taken by public authorities. As such itnsimportant tool for providing redress
and holding government to account, but does it bhelpnprove services or does it
interfere with local authorities and detract frohatthey should be doing?

Many now believe that we are becoming too litigi@uml overly preoccupied with

asserting our rights rather than accepting our arspilities and that this is

interfering with government’s ability to act in thmublic interest. But in fact, our

findings indicate that there is much less judicialiew litigation against local

authorities than is widely assumed and that muclt &f concentrated on a small
number of London Councils. We also found that, eatthan detracting from the
quality of local government, an increased levelcbhllenge appears to lead to
improvements in levels of performance and is tleeehelpful to authorities, rather
than a hindrance.

In this paper, using both analysis of a speciatinstructed database of litigation
against local authorities and the results of aeseoif interviews with local authority
officials, we investigate: the relationship betwgadicial review litigation and the
quality of local authorities as indicated by thevgmment’s performance measures;
the incentives to implementing judicial review judgnts and the obstacles to doing
so; and the difference that judgments make to lagtiorities.

There were two key findings from our quantitativealysis, which we were able to
interpret using the interview data:

1. All things being equal better performing authes (as measured by government
indicators) were less likely to be challenged tharse performing authorities. This

indicates that there is a connection between affitieasures of quality and the public
perceptions of quality. It also suggests that emgjé is linked to quality of services

and is not unnecessarily stimulated by lawyers.

2. We also found evidence that authorities impr(ateleast in terms of the official
measures) when the scale of challenge against itheeases. We do not know why
this is the case, but it indicates that authoriesn from challenges particularly when
the pattern of litigation increases from leveld tiney have become accustomed to.

Overall, for most local authorities legal challemgenains a somewhat rare event. But
far from being a negative irritant, our researcticated that judicial review may
actually help authorities to improve. The findirgjso have important implications in
relation to the funding of legal services. Theghtight the extent to which judicial
review is used to help meet the needs of the masievable people who depend on
having access to high quality and properly fundgdee services. In short, they
underscore the link, rather than the tension, be&tweccess to justice and
improvements in the quality of local government.
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Abstract

In this paper we consider the relationship betwlegals of judicial review litigation

and the quality of local government services. Thwlifigs indicate that judicial

review may be making a positive contribution todlogovernment in England and
Wales. The paper also considers the way local govent officials perceive judicial
review and argues that reactions cannot be whaldetstood in terms of incentives.
Judicial review makes a positive contribution tdlpu administration at least partly
because it promotes values that are central teties of public administration and
assists officials in resolving tensions betweenwviddial and collective justice.
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I Introduction and Overview of Argument

There is significant interest in many countriesthie impact of litigation on public

administration. This is in part associated with timernational trend towards
judicialisation of government (see eg Tate & Valkn, 1995). In the UK this trend
has been manifest in the growing use of judicialie® to challenge public

administration (Bondy and Sunkin, 2008); as welleal techniques to define and
regulate the duties and powers of public autharileoughlin, 2000); and, more
broadly, the constitutionalization of the legal gpalitical system by developments
such as devolution and the enactment of the Humgimt$RAct 1998 (Hadfield 2007;

Lester and Beattie 2007).

Public administration has become increasingly subj® legal controls and
performance targets imposed by central governniehas also become increasingly
susceptible to consumer oriented complaints andlectge systems (Department of
Constitutional Affairs, 2004: National Audit Offic2004/05). The perceived increase
in resort to litigation, including judicial revievinas been part of this picture. Even if
welcoming the general trends, many in public adstiation are concerned about the
costs of litigation and its potential adverse efean ability to deliver services (Better
Regulation Task Force, 2004). One response idlikate concerns are overplayed and
that threats posed by judicial review litigation shibe placed in context. There are
costs, but judicial review is still rare relative the scale of decision-taking and its
influence may be minimal in the wider scheme ohdisi Another more positive
approach is to highlight judicial review’s poteitia benefit the actual and perceived

quality of public administration (Audit Commissi@d03).

Against this backdrop this paper considers whetaed, if so, how judicial review

litigation acts as a lever for change in the delivef services by local authorities in
England & Wales. The paper engages with two depdields of study. One relates
to the incentives for local authorities to enhatiedr performance and the quality of
their service provision. Interest here has gehefatused on the influence on local

authority performance of explicit monitoring or @udrrangements established by



central government as a ‘virtual consumer to ecdomparticular standards or

performance measures, with associated costs focompliance.

The other concerns the influence of judicial revigigation on public authorities and
the services they delivér. The dominant message of much of the work on the
influence of judicial review has been to emphasisdimited ability to influence
administrative decision-making (Richardson 2004)1Courts may be well suited to
adjudicate upon disputes, but their decisions adelyw considered to be ineffective
drivers of change in the quality of services preddy public bodies. Moreover,
where courts do exert influence research indicttas this tends to be negative in
various ways (Richardson 2004, 113; Halliday 20af;eland 1995, Chapter 11; for
an overview of the US literature on impact, seedda2004).

This paper, in a new departure, brings togetheimbentive effects of judicial review
litigation and its impact on service delivery. Emyphg a mixed methods study of
litigation involving public authorities it presem®w quantitative evidence indicating
that judicial review does act as a driver to imgoents in the quality of local
authority services. It also explores perceptiongudfcial review litigation amongst

local authority officers to throw light on thesadings.

Important differences exist between judicial reviasvit is commonly understand in
the US and in the UK. Given the absence of a writtenstitution judicial review in
the UK has not been concerned to ensure that puhliborities comply with
constitutionally imposed obligations and the rdigudiciary is limited by comparison
with other countries (for an overview of the rofgudicial review in the US, England
& Wales, Canada and Australia, see Cane 2004).rttmodox theory the judicial
review court has no general ability to question ¢bastitutional standing of, or the
legality of organisations and systems establishedbmary legislatiorf. Rather, its
role is to uphold Parliament’s will and to ensumattpublic authorities do not exceed

or abuse the powers conferred upon them by priregiglation. For the most part

! In this paper we are not considering situationstiich local authorities use judicial review as a
resource when then they commence judicial reviewegedings, see eg thidlingdon casebelow.

2 The courts may ‘disapply’ primary legislation tlwanflict with European Community/European
Union law: egR v Secretary of State for Transport, ex parte &dame Ltd(No5) [2000] 1 AC 524;
Courts may also declare primary legislation torlmmpatible with rights and freedoms set out in the
European Convention on Human Rights: s 4 HumantRigbt 1998.



UK judges focus on the legality of past actionfieatthan on what public authorities
must do to comply with the law in the future, ahé tange of remedies available to
judges is much less extensive, some would saysneuthan that available to judicial
review courts in the US (see generally Lewis 2004h) particular, UK judges do not
appoint monitors or masters directly to overseepl@nce with their judgments. For
the most part judicial review is concerned with glecess of administration and not
with the merits of administrative action and judg#s not review decisions to
establish whether action is right or wrong and thay not upset decisions because
they disagree with them; and nor will they replaceauthority’s decision with their
own. Typically when an authority is found to haveteal unlawfully it will be
expected to retake its decision. Finally, in trestext, note that in England & Wales,
the jurisdiction in which our work has been undegtg the judicial review procedure
has two key stages: the permission stage and tie fiearing stage’® At the
permission stage an Administrative Cofjudge will consider whether the challenge
is arguable; the claimant has satisfied the timédi has standing, and has exhausted
other remedies. If satisfied, permission will barged and the claim listed for final
hearing and judgment. (For a recent study of thension stage and relevant
statistics, see Bondy and Sunkin 2008). Litigatoay exert influences whether or
not cases reach judgment and we therefore adogtdistic approach that has been
encouraged by others and bring together considerati impact at both these stages
of judicial review litigation (Gambitta 1981; O’'Lea1989; Richardson and Sunkin
1996, Richardson 2004, 112).

We can, nonetheless assume that it is by way gmachts that judicial review exerts
its greatest formal influences. While this may be is has been observed that even
when it produces judgments that are adverse tasties, judicial review is short of
coercive muscle and ‘hardly functions as a santcti{gfalliday 2004 103-105;
Richardson 2004, 119). There are two particulatofachere. One is that remedies
granted to successful claimants are normally naraiee declarations that public
authorities are trusted to respect. The secondha& tlaimants cannot obtain

compensation solely because they have sufferedcasmsequence of an authority’s

% The procedure in Scotland is different.
* The Administrative Court is part of the Queen’s\Bie Division of the High Court.



excess or abuse of poweiThe absence of compensation is widely considerée a

serious gap in the armoury of remedies availableldomants. The gap is significant
because it means that judicial review rarely impoaedirect cost, in the form of
compensation liability, on public authorities (sgenerally: Law Commission, 2008;
cf Audit Commission 2003, noting that litigation st® usually exceed damages

awarded).

Given the absence of sanctions, why should autesrihange in response to judicial
review? In posing this question we argue thatatuld be misleading to assume that
local authorities only change in response to jadiceview to the extent dictated by
financial penalties including the desire to satigdtion costs. Our research reinforces
the view that factors other than the desire to m&e gains or minimise costs are
likely to be significant (eg Levinson 2000; Roseitl2006). In particular, in
understanding how judicial review can encouragengbaour findings highlight the
influence of what is referred to the public servétlbos. Such an ethos may be defined
in various ways and posses various attributes.usothe most pertinent are those
concerned with fidelity to the law and achievinguat balance between the needs of
the many and the claims of the individual (for eem& discussion of the literature, see
Needham, 2006, 846-848). An authority’s reputation success can also be
significantly damaged by litigation, especially whé&s outcome is adverse and

widely publicised.

In addition, the particular nature of judicial rewi may increase the susceptibility of
local authorities to engage positively with litigat. For one thing local authorities
ought to be much more aware of judicial review thiagy might have been thirty or
forty years ago. Also, while judicial review is ooé many constraints upon local
government, it is distinctive in several signifitamays. First, it focuses exclusively
on the legal duties and powers of public authaited is the principal means for
providing authoritative determination on these meratt Second, unlike audit and
target techniques used by government to check aadtcuthorities, judicial review

judges draw on common law principles that are ooted in government policies and

® Supreme Court Act 1981, s31(4); Civil ProceduréeBur 54 r 3. There are limited situations where
judicial review proceedings can lead to monetaryagies as when there has been a breach of
European Community/Union lawfancovich and Bonifacti v Italj1991] ECR 1-5357), and when an
authority has breached ‘Convention rights’: s 8 luarRights Act 1998.



goals. Third, litigation is typically instituted hyeople with grievances arising from
actions of public authorities. Fourth, judicial i@w challenges may be very difficult
to predict and have the capacity to take autheribg surprise in ways that other
accountability and inspection process may nots,ltin these senses an independent
process that is motivated by peoples’ experiencgeofice delivery and grounded in
judicially determined understandings of the constsathat operate upon public

administration.

Judicial review is also distinctive in the way utbgects public decisions to scrutiny, in
particular, in its regard for what might be calladividualised administrative justice.

It is concerned with applying legal principles tosare that administration has legal
power to make decisions and that decisions thataffarticular people are justified,
properly reasoned and fairly taken. In this resjiefticuses on dimensions of quality

that are not central to other accountability regme

Broadly speaking two types of message are typiagihen by the courts. One is to
confirm authority action. The other is to condermhmas being unlawful. Of course,
condemnation may be unwelcome and called for clanglenot necessarily be fully
and enthusiastically implemented. Much research Higklighted the complexities
involved when bureaucracies seek to implement jadaecisions (see, for example,
the essays in Hertogh & Halliday 2004). It showet tleactions are heavily dependent
on the degree to which judgments fit with authorggals, policies, priorities,
engrained cultures and professional values, oroaityhperceptions of how justice
and fairness should be balanced (see further,ddglf?004). The extent to which they
do so is likely to vary across different aspectsanfauthority’s work and between
authorities. We found similar variation. Within hatities a judgment may fit better
with the priorities of some service sections thatmwthers; and they may support the
efforts of some but frustrate the goals of othdilsey may, for instance, provide

clarity to front line social workers but real prebis to managers and budget holders.

Inevitably, judicial review has potential to cauke greatest change when it conflicts
with what is currently happening but is most likedydo so with minimum resistance
when it strikes a chord with the needs of officidMe found substantial evidence, for

instance, that authorities and officials welcomeisiens especially where they offer



clarity and provide ‘answers’ to the perennial tens between achieving individual
justice and general fairness, or between partimmarand universalism (Hoggett
2005). Similarly, judicial review challenges thavie become institutionalised as a
means of accessing scarce resources (such as dpoase less likely to lead to
reconsiderations of service provision or uncomfadawareness of gaps and failings
than challenges in new areas or those that brea&dghilibrium in the management of

risk or resources.

In the next section (Part Il) we explore this lattgsue by using quantitative data,
amplified by qualitative responses, to examine ibl@tionship between levels of
challenge and quality of local authority servicEbBe question of implementation of
judgments and their potential for positive impactexamined in Part Ill using two
examples of ‘high impact’ judgments. In Part IV, weovide a framework within

which we can understand the findings from the mnevitwo sections; before offering

a brief summary and conclusion in Part V.

Il Judicial review challenge and ‘quality’ of local authorities: what does our

guantitative analysis tell us?

To investigate an association between levels oflleige and local authority
performance ratings, we constructed a specific sketaThis contained a range of data
from the period 2000-2006 for the 409 English |lcaaihorities. It comprised, at the
level of the local authority: judicial review chatiges filed with the Administrative
Court (as well as permissions granted, decisiomd,the subject areas of challenges)
for 2000-2005 Comprehensive Performance Assessment (CPA) stardsgher
level local authorities for the years 2002-200gresence of legal firms carrying out
publicly funded work in relevant areas of law; amdange of contextual features
relating to local authorities, such as populatitcze sand diversity, deprivation (as
measured by the official indices of multiple deptien), levels of ill-health, and the
numbers of carers. In this paper we analyse thatefdr which we have observations

on both our measure of litigation — judicial reviemallenges and on our measure of

® We have described the data on judicial reviewlehgk in some detail in our earlier paper (Sunkin e
al. 2007).

" Local authorities are either unitary, metropoljtaandon Boroughs, county councils or district
councils. Counties are divided into districts ahdre responsibilities between the two levels. Tthem
authorities are solely responsible for all mairearef service provision. Higher level authorities
exclude districts.



guality — CPA scores. This means we focus on tlasy2002-2005 and on the 149

higher level local authorities.

Our measure of ‘quality’ is not uncontentious asréhis much criticism of the
adequacy and reliability of CPA scores. For examigller (2005) argues that audit
processes do not necessarily serve the public émtient energy and attention
upwards to centrally driven monitoring arrangemen¥clLean et al. (2007)
demonstrate the extent to which they are manipelabld out of line with broader
policies; while (Jacobs and Goddard 2007) show itistability of composite
measures more generally. Clarke (2005) arguesttaiation processes are based on
a very narrow conception of public interests andiceons, and inhibit the
(re)establishment of confidence in public services.

Nonetheless CPA scores may be related to auth@iytation, with the consequent
impact for elected officers and for managementadrgperformance. Achievement
of high CPA scores reflects attention to perforneaand efficacy in instituting and
monitoring effective processes. It is also linkénl a range of alternative
interpretations of ‘quality’ as our earlier workshehown (Calvo et al 2008). Judicial
review litigation also has a clear bearing on rapoh, as many of our respondents
indicated. Both low CPA scores and judicial revielvallenges are regarded as ‘risks
to be managed*one of the risks, the corporate risks, is ... thk aglitigation... we
identify the potential risk, the fact that we migjdt legal costs, the fact that it may
affect our reputation. All the different sortsrigfks we have and then we look at how
we can control those risks’ (IDNO2). While we waudot claim that authorities that
deal poorly with risks necessarily also deliver pservices, we think it is reasonable
to posit — and to test — whether authorities whoeelence challenges that reveal gaps
in service provision or procedural problems areredhg enabled to improve their
performance and consequently their CPA scores. €saly, if risks are being poorly
managed on a number of fronts this probably tedlsamething about the efficacy of

internal systems, management and leadership.

We therefore interrogated our quantitative data dstablish whether poor
performance, as indicated by levels of judicialieev challenge, reflected poor

performance as measured by CPA scores. We theh dyuithis estimation of an



association between quality and level of challemgexploring our primary question:
whether judicial review challenge can stimulatengea— specifically improvement —
in internal procedures and systems sufficient tvaase CPA scores. We therefore
examined whether ahange specifically an increase, in judicial review riésa a

significant improvement in CPA score.

Before going on to consider the ways in which winested these relationships, it is
worth highlighting some key features of our litigat and quality variables. (A full
table of descriptive statistics can be found in Appendix.) Over the period 2002-
2005, there was an average of five challenges yi#ogty per year. But there were
substantial differences between authorities wittmesdhaving no challenges, and the
most highly challenged authority in 2002 having tb@llenge$. There was a slight
but not significant decline in the average numbiectallenges over the period. By
contrast, CPA scores, which can take a value betWeand 4 stars showed a steady
improvement, with the proportion of authoritiesrgag 4 stars rising from 14 per cent
to 26 per cent over the period and only one authgetting a zero score in 2005,

down from 12 authorities (8 per cent) in 2002.

To model the relationship between levels of judicgview challenge and change in
judicial review challenge and CPA score, we emplioy@ndom effects order probit
models (Fréchette 2001) to model the rank of th& €€bre. Random effects models
allow correlation between the errors over the dififé observations (years) for each
case (local authority). This takes account of usoled heterogeneity, or unmeasured
differences between authorities that may be aswuotiaith the outcome (here the
CPA score) but which are not associated with th@asatory variables. These might
include differences between the cultures of locaharities or levels of staff morale.
The use of an ordered probit took account of timirg clearly implied in the score,
but did not make assumptions about linearity.

8 For a more detailed account of the distributiotudllenges, see Sunkin et al. (2007) which also
covers the distribution across district councils.



We explored the association between levels of ehg# and the impact of a change

in levels of litigation controlling for a range lufcal authority characteristiésTable 1

provides the main estimates from the model. Theetation of errors within cases

can be found in the rho which is very large andhlyigstatistically significant,

indicating that specific, unobservable charactiegsof authorities play a substantial

part in their CPA score, as we might expect, evdrerwwe are controlling for

differences in type of authority.

Table 1: Relationship between Judicial Review (&tijation and CPA Score:
Coefficients from random effects ordered probiastard errors in brackets).

Variable

Coefficient (SE)

Litigation

Number of challenges
Change in challenge
Number of lawyers

Year (base is 2002)
2003
2004
2005

Local authority type

(base is Unitary/Metropolitan)
London Borough

County Council

Deprivation score

-0.0508 (0.011)***
0.0316 (0.013)*
0.0099 (0.016)

0.3051 (0.152)*
1.3542 (0.169)*
1.5157 (0.170)**

2.1602 (0.511)***
1.7733 (0.364)**

-0.0305 (0.022)

Cutpoints

Cutpoint 1 -0.1894 (1.840)
Cutpoint 2 1.5687 (1.830)
Cutpoint 3 3.7175 (1.826)*
Cutpoint 4 7.1666 (1.858)***
rho 0.8747 (0.013)***
LR chi2(df) 160.18 (15)***
N 596

Notes: Standard errors in parentheses; + p<.pg,05, ** p<.01, *** p<.001; additional controls:
population size (logged), age and ethnic compasifpiwoportion long-term ill; proportion of carers.

° We also investigated different specifications, aattied out a range of sensitivity tests. Treatirg
dependent variable as interval rather than randdtusing a random effects approach led to simila
conclusions. In addition we were able to compaiergmdom effects regression model with a fixed
effects model, which indicated, via a Hausman &stilarity of coefficients across the two models,
leading us to prefer a random effects specificatibnrelation to our key independent variable, we
used the lag of litigation as an alternative todbetemporary measure, and found largely similar
results. Given that we had observations for jutli@giew going back further than the observatians f
CPA score, we did not lose observations in theddggodel, however, as it gave no further

information we stuck with the simpler specification



We found, first, that lower levels of challenge responded to higher CPA scores.
There was a statistically significant negative asgmn between levels of challenge
and CPA scores, controlling for type of authorihdaa range of other characteristics
of the authority that might be thought to influengeality. This finding appeared
robust to a range of alternative ways of modelting data (see note 11) and suggests
that judicial review challenge reflects problemshwocal authority service provision.
The inference that poorly performing authoritiespexence greater levels of
challenge is reinforced by the finding that judicr@view challenge is closely
correlated with levels of complaint to the locathaarity ombudsman? which implies
that rates of challenge reflect a genuine levetliskatisfaction. The association is
estimated in the context of an overall trend toriowpd CPA scores which can be
identified from the Year dummies in Table 1.

Nevertheless, it is still possible that there islement of reverse causation here. That
is, that judicial review litigation causes the pgehs in local authority services by
diverting resources from the provision of servicaas it is this that results in poorer
CPA scores and an increase in complaints to theudstban. However, even if this
were the case we can see a measurable associatiweeln levels of judicial review
challenge and local authority performance. Thisvjgles an important link between
these two aspects of our investigation.

Moreover, our second finding challenges the ideareserse causation, since it
indicates that @hangein challenge, holding thkevel constant was significantly and
positively associated with CPA score. That is amraase in challenge was indicative
of some improvement in performance, as we can rsekei second row of Table 1.
This means that, since the underlying level ofjdition is held constant, we can see
this positive effect of change as representing aclsior impulse that is beyond the
typical experience of the authority. The effectyrba quite small, but it is significant,
even within the relatively small data set and aftentrolling for unobserved
heterogeneity. This important finding indicatesttbhallenges have the potential to
drive improvement. In this case there seems nmpatdor reverse causation, since if

litigating diverted resources from core functioas, increase in litigation could only

1 This correlation was estimated in a separate aisabf the data.

10



make things worse. Instead, the two findings togiethdicate that the shock of an
increase in the scale of challenge will affect auties, whether they generally
experience lower or higher levels of challent&Ve can, then, with some caution,
interpret this finding as litigation acting as aivdr for (positive) change in

authorities’ performance.

Our main cautions would be, first, the difficultie$ inferring either causality even
from panel data and despite attempting specifinatwith lagged variables (see note
11). Moreover, the time taken for the impact dgétion to work through into system
change is hard to determine very precisely andkedyl to take longer in different
departments and for different authorities. Thidd&e# the second caution, which is
that the apparent association between litigatiod @PA score may actually be a
spurious one. That is, we may be seeing, in thagiaffect, the impact of a separate
factor that is simultaneously driving the increasétigation and the improvement in
CPA score. Nevertheless, we consider these findiagse highly suggestive and
while they may stand to be refuted or refined they certainly consistent with the
interpretation we have put on them — an interpigtaihich we attempt to understand

in more depth in Part Ill.

Judicial review challenges concern a very wide eanfymatters. In the context of
local authorities the most numerous are challemgleging to housing decisions (for
example, regarding authorities’ refusal to accefginants as unintentionally
homelessness); adult or child care (for examplganding decisions that children are
not in need); planning (for example, regarding safs to permit development or to
impose conditions); education (for example, ch@énto school exclusions). In view
of this range we also explored the extent to wiiare might be variation across the
various types of litigation: did planning, for expl®, seem to have the same sort of
relationship as licensing? Or was the relationshipen by the much more numerous

housing cases? We therefore repeated the modsalkibg litigation down by type.

The analysis indicated that the negative assoaiatias driven by education related
challenges and, to a lesser extent housing (thoogh homelessness) related

1 As noted, we specifically tested for whether gffect was different at lower and higher levels of
litigation and found no evidence to support sugosition.
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challenges? This may be partly a consequence, though, of fitserit numbers of
certain types of challenge to result in a cleatgpatof association. This makes it hard
to present a clear interpretation of these findindgswever, issues of education, if
they relate to children’s services more generatiay reflect the sorts of concerns
about provision of services for vulnerable youngpde that were highlighted in the
judgments that were identified through our reseashhigh impact’ and which, in
Caerphilly (discussed below) led to a judgment which iderdigegnificant failings of
practice and care within the local authority. Thiusmay be relevant that it is only
certain areas of litigation that show an assoamatath the CPA score of the
authority. Other areas of litigation, such as thasethe area of planning may,
conversely, be generated by claimants concerndd exitess regulation rather than

conformity to a clear regulatory framework.

We have been suggesting that low quality leadstitgation rather than vice versa.
Nonetheless, it is often suggested that litigai®mgenerated by lawyers, or that its
occurrence is largely arbitrary, and that it hadetrimental effect on local authority
services. Although our examination of the datadatid that the causal effect was
unlikely to be in the direction of litigation lowiag quality, we felt that this was a

sufficiently important issue to warrant separateestigation.

We explored this issue by examining the relatiopdhetween the location of legal
services publicly funded to undertake work in rel@vfields of law and levels of
litigation in local authorities. Using random effe@stimation methods, we modelled
this relationship between legal services and legélitigation, controlling for other
relevant factors, such as population size, demddgapof the local population,
deprivation score and type of authority. We als@stigated whether the relationship
was mediated by the quality of the authofityThe results from the models did not
indicate a statistically significant association cnventional levels between the

location of law firms and the prevalence of litigat once we controlled for basic

2 Models available from authors on request.

13 An issue with this model was the skew in the ilistion of applications across authorities. We
therefore explored various specifications of thpatelent variable and the results were robust tofall
them. When including the potential role of authpguality as a mediating factor, we again explored
various specifications of these models, for exampituding CPA as both a continuous variable and a
set of dummies. The same conclusions were indidatdte different specifications. Tables available
from authors on request.
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demographic characteristics of the authority. Tibathere appeared to be an absolute
and positive correlation between the presenceweffilems carrying out legally aided
work in relevant fields and levels of litigationutbthis effect reduced in size and
became statistically non significant once we cdlgdofor the age composition of the
authority population, its deprivation, the proportiwith long term illness in the
authority and ethnic diversity. This suggests thatcommon claim that it is lawyers
eager for work which determines the levels of #tign, a claim also repeated by
certain of our respondents, is at best overstatdcdabworst groundless.

Interestingly, level of deprivation was positivedynd significantly associated with
levels of judicial review challenge, even contradjifor presence of lawyers. This is
consistent with Buck et al's (2008) findings thhb$e on benefit are more likely to
seek advice in relation to justiciable problems ¢rtrasts with the widely held view
that those in this group are more likely to be ‘hers’ or sceptical of the worth of
complaining or challenging public actions (Genn 99€@owan and Halliday 2003;
Simmons et al 2007). The finding also indicates lda firms are attracted to areas of
need, in terms of deprivation and marginalisaticather than that they ‘create’

litigation regardlesd?

This discussion of our quantitative study reveatsoaiations between judicial review
challenge and the quality of local authorities asasured by CPA. Significantly, it
also indicates that increases in challenge apjpebe tconnected to improvements in
guality scores, and are not simply the consequerfciwyers making work for
themselves. The findings provide a quantitativasfs arguing that judicial review
challenges may contribute to improvements in logavernment services and

therefore that the effect of judicial review isther insignificant nor wholly negative.

The analysis does, however, raise the questioo Bsw and why judicial review acts
to change the quality of local government servi€se important element may be the
ways in which challenges are resolved at the juddgratage and the implications of

judgments for authorities. This is the issue werdftge turn to next in Part I,

14 Contrast with our early finding in Sunkin al (2007). The finding in our earlier paper usecd@apgle
of all authorities, including districts, to explaitee role of the lawyers. Part of the differenceshmay
be the different sample (we exclude districts fithie analysis) as well as the different estimation
methods.
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drawing on two particular judgments and explorihg processes by which they are
resisted and drive change at local authority lelethis discussion we return to our
reflection that resistance and change are intimataertwined as responses to
judgment: it will be the most difficult or challeimgy decisions which simultaneously
have the greatest potential to change the waysatiorities deliver services and
attract the most resistance. We can only touch tipercomplex processes, pressures
and counter pressures involved in the implementatibjudicial decisions by local
authorities; but through these case studies we@shed light on some of the ways in

which judgments can ‘matter’.

In Part IV we bring these two sets of findings frdine challenge data and from the
judgment case studies together, when we draw dndatinterview$’ and the wider

literature to throw light on how judicial review rtact, not simply as an irritant to
local authorities but as a resource that contribtiethe goals of local authorities as

public service providers.

Part Ill: Judicial review: public service and positive change

During our research we looked closely at severaisitns that officials identified as
having been ‘key’, that is to say decisions thatehhad significant impacts on local
authorities beyond the particular parties to thesecaThese provide graphic
illustrations of judicial review’s potential impacand a useful backdrop to our more
general investigation of official perceptions te forocess. Two cases are particularly

interesting for the purposes of this paper.

15 We conducted a total of 42 interviews with keyomfants — primarily local authority officers at
different levels of managerial responsibility framlected local authorities. The authorities were
selected on the basis of their particular profiguding the degree of litigation against them, bpd

type. We conducted semi-structured interviews wepondents to explore our key research questions
relating to understandings of quality, awareneskeaperience of litigation, perception of judicial
review, and using our information on litigationaprompt. We also used the interviews to help us
identify ‘key cases’, and, having explored the detaf, and literature on, these cases, we usdohfel

up interviews to gain an understanding of the pitaéramifications of those cases from the
perspective of local authority officers. Interviewsre recorded and transcribed, and core team
members read all the transcribed interviews. Weeshaur readings in a series of discussions on an
iterative basis. We then coded the interviewshenbiasis of emergent themes, which formed the basis
of our analysis. But we continued to return todhiginal transcripts as our analysis developednto |

the themes back to the context and to verify therjpmetation we were putting on them. The pradile

our interviewees and our inductive approach isudised more fully in Calvo et al. 2007 and in out en
of award report (seduttp://www.publicservices.ac.uk/research/impactiidation-and-public-law-on-
the-quality-and-delivery-of-public-servicgsParts of the discussion in Parts IIl and IVio§tpaper
draws on this iterative process of interview andlgsis; and the quotations used for illustratiom ar
embedded in shared understandings derived froralose engagement with our data.
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The first is the decision ifR(on the application of Behre) v London Borough of
Hillingdon.'® Here the court held that the authority had misialtee scope of its
duties to former unaccompanied asylum seeking @mnlavho had been ‘looked after’
by the local authority. It held that the authoffitgd an obligation under the relevant
legislation to continue to provide after care sssi which could include the
provision of accommodation, until the claimants ev2d years old or beyond if they
stayed in full time education.

At one level this was a straightforward case. Tha@rity now knew that it had not
been doing what it should. It could now improve t#hging what the legislation
required. In this sense, while critical of the @oili the judgment had operational
benefits in providing clarity. As one lawyer put i€Certainly the ...the people who
were consulting me ... didn’t see it as a big probldray saw it as: “right we're clear
about that.” Another interviewee in children’s\8ees echoed this: ‘it's clarity we
know what our responsibilities are, we know how neesupposed to deal with these
things...” (IDNO19).

The problem was that funding to deliver the serwicame from central government
and Hillingdon and other authorities believed it level of funding was inadequate
(Free 2005; Refugee Council 2005). Here then s®raewhat typical problem of

judges interpreting the law in a way that requitke provision of services that

authorities say they cannot afford. The decisiofecadd authorities across the
country, but was particularly important for thodese to airports and other entry
points because there are more asylum seekers se Hreas (Hillingdon is close to
Heathrow). It appears that the additional costsevgerch that many authorities were
unable to fully respond to the judgment and sonygeapnot to have done so at all
(Commission for Social Care Inspection, 2005, 28)one of our NGO respondents,
told us: lack of funding meant ... it's sort of beybtine power of the local authority

to implement the judgment’ (IDNO40). Where authedthave responded many have
done so formally (by listing claimants as fallingqhder the relevant statutory

provision) but without significantly altering thevel of service provided. Free, for

1612003] EWHC 2075
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example, has observed that ‘transferring suppamnfrsection 17 to Section 20
support does not automatically mean that standzrdare have risen’ (2005, 16). As
one local authority lawyer, put that: ‘in the m@SAC claimants] are going to fall
within Section 20, and you'd be foolish not to takat route in most of the cases.
And | certainly think there was a sense in whichth@ught if we didn’t go down that
route [a local firm of solicitors] will be on to wnd we’d be in difficulty further down
the line’ (IDNO5).

From the perspective of authorities the fundameptablem was that prior to the
judgment they had already been doing what theyidered possible given their
budgets and the judgment did not deliver additiciugds. If that were true the
litigation drew attention to a real and importarapgbetween legislative (and
governmental expectations) and funding to enabfecefe delivery. Given the

increase in the number of asylum seekers this geplikely to grow. On one view it

was the judgment that created the problem. Bufjutigment applied the legislation
and in this sense it drew attention to a deepebleno that central government
funding was inadequate to enable authorities tovelethe services that Parliament
required. While it created problems for authoritiesalso acted as a catalyst for

intensive lobbying by local authorities for impravievels of funding*’

Our second case iR (on the application of J) v Caerphilly County Bogh
Council*® Here it washeld that the local authority had failed in itsidatto a minor
who had left a young offender institution. In deling his judgment, Munby J
repeated his past criticism of the “mindset" amdlture" of local authorities who
exclude families from decision making about eskititig care plans for childr&h
This he said ‘may well involve breach of the farslyights, under art 8 of the
European Convention for the Protection of Human hBigand Fundamental
Freedoms’. He went on to say that it is ‘depressmgee the same attitude in the

present case’ and ‘because the point is so impoan a clear statement of what is

" See egvww.londoncouncils.gov.uk/CSR2007youngasylumseekhescase was also discussed in
Parliament: HC Deb 13 February 2004 vol 418 c23iNcéthe decision Councils have continued to
push for better funding and Hillingdon has everuigtt judicial review proceedings against central
government, albeit unsuccessfullyondon Borough of Hillingdon v Secretary of StateEducation
and Skillsf2007] EWHC 514

1812005] EWHC 586

9 para [34] of the judgment
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required may assist not merely this but other la#horities’, Munby J spelt out

what must be done by authorities in such ca&es.

No judgment could be more critical, nor more speak to what authorities should
do in the future. The judge recognised that théaity faced real difficulties having
to deal with a young person who refused to coopesaengage with it, but said that:
‘The fact that a child is uncooperative and unwdlito engage, or even refuses to
engage, is no reason for the local authority nataiwy out its obligations under the
Act and the Regulations. After all, a disturbedldhkiunwillingness to engage with
those who are trying to help is often merely a mdrthe overall problems which
justified the local authority's statutory interviemt in the first place. The local
authority must do its best.” It must at least doeat what it has done and failed to

do, and why, in detaif*

We were told that the decision ‘came out of theeldlor’ and was ‘a shock to a lot of
local authorities’. A respondent spoke of the juégiis ‘harshness’. Within our
interviews more generally, we noted the extent thictv both challenges and
judgments could pose difficulties for officers iwed and managers, not least in
relation to the lowering of morale. (see also Sordad Pick 2001, 756-758). There is
a strong feeling from the interviews that officialsubted that the judge could really
appreciate what it is like to have to deal withcayg person who has a long history
of difficulty. Officials considered that they judid the best they could for a young
person who would not cooperate with them. When cGsideether, despite its initial
devastating effect on the officials and the repoitabf the authority, and an initial
period when officials found it difficult to responthe judgment came to be helpful,

we were told that: ‘It's taken a long time to be@helpful, yes. And I think ‘yes”.

With hindsight, the judgment is seen to have had massive effect’, and to have
contributed to the improvement of services andartipular to an improvement in the
robustness of care plans. In 2006 a major confer@arcauthorities in Wales was held
to discuss its implications and to showcase goedtime and assist authorities that
were still not compliant. Those in the authorityedtly affected are now proud of

their achievements.

20 [34]
2[57] and [56]
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Both Hillingdon and Caerphilly presented very real problems for authorities. iNit
were predicted and both called for major reassestsne Hillingdon focusing on
budget and service priorities, and @aerphilly focusing on changing established
professional practice. Both cases illustrated haemigiments may have different
impacts across authorities both in the short angdoterms. Both also illustrate how
views of judicial review within authorities will v depending on perspective. What
some may see as a threat others will see as aitbhabat appears to be a threat in
the short term is later recognised as having help@mprove matters. Consistent with
our quantitative analysis, we can see, though,jtititial review can act as a form of
shock, alerting authorities to gaps or responsigdi that demand a much more
conscious reflection on what is delivered and tfstesns in place to deliver services.

In both our cases judicial review was clearly retegd as being serious and
important: and its importance was presented in tmays. On the one hand it
constitutes a threat to be resisted, but on therdihnd it is also an opportunity to
change. How we can understand these twin aspegidiofal review litigation are the

focus of the next section where we draw on conoaptbf public service ethos and
local authority ‘culture’ and the evidence from anterviews to understand the ways

in which judicial review can make a difference.

Part IV: The value of judicial review

Judicial review as threat

As a threat judicial review may encourage authesito do what they can to avoid the
possible consequences of further litigation and cédlateral costs. Responding,
however, may be costly and unsettling and invobkamsiting conventional practice,
and policies or budgeting priorities that have bearefully arrived at. But judgments
may be opaque or ambiguous, and authorities migar finvesting resources
responding to one decision only to find that otlgs/ide a different steer. They may
be reluctant to make changes in one service asdaatithe expense of performance
elsewhere and thereby their ability to meet othetitapriorities. Miller (2005), for
instance, has argued that audit tools are at Weaikest in dealing with ‘the diversity
of populations’, particularly ethnic minorities ambverty. Reluctance to embrace

judicial decisions may also exist for local polticeasons, as when decisions are
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perceived to further minority interests and possipblitically unpopular causes,

typified by asylum seekers or the homeless, oettars.

Moreover, reluctance to respond to litigation isely to be enhanced at the pre-
judgment stage and in response to challenges. élggs carry no legal weight and
exert no formal coercive force, and we might assuhe authorities would be
disinclined to expend resources making changes wbéewrompelled to do so. Their
disinclination might be greater if they consideml¢nges to reflect individualised
problems deriving from particular litigious indiwidls (Hoggett 2005), or if they see
as being stimulated by lawyers, rather than ascatie of systemic shortcomings
that need attention. In the experience of oneuofrespondents, ‘it's often the child’s
solicitor rather than the child’s parents in my esience feel particularly strongly
about something’ (IDNO3).0On the other hand, we kribat in relation to individual
cases authorities are often willing to reconsideciglons and settle challenges in
favour of claimants (see also research from Austr&reyke and McMillan 2004).
This, indeed, is a major reason why a substant@qrtion of challenges drop from
the jr process early on (Bondy and Sunkin 2008). @gearch also found evidence
confirming that authorities also alter their sysserar policies in response to
challenges (Sunkin in Hertogh & Halliday 2004). laast one London Borough has
undertaken a radical reorganisation designed intpamprove its ability to respond
to its jr caseload. This has involved getting lamyenore involved at the initial
decision — making stage so that they could be maweactive in spotting problems
and better placed to improve levels of legal awasenamongst front-line decision
makers. This strategy appears to have helped ratiecgcale of litigation involving

that authority.

Given all this it is hardly surprising that judicr@view has been widely perceived as
a threat that is largely negative in nature to bienided against. But the cases also
show that judicial review can be perceived moreitpedy. There is certainly

evidence that it enables authorities to learn arichprove their performance.

Judicial review as resource
Our interviews also showed judicial review to bewed in a positive light by

officials. It was striking that our respondentiomvere engaged in judicial review at
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a variety of levels and in different ways, streste&r desire to do the ‘right thing’,
which included desire to do their best to complyhwthe law, even if that was not
easy. As one respondent put it: ‘local authoritexsd to respond ultimately to what
the court orders them to do, because that's hoal lagathorities operate’ (IDNO42).
Our respondents expressed a high degree of legatiemtiousness and a desire to
comply with the law because it is right to do sdher than because there are extrinsic
reasons for doing so (cf Halliday 2004). On theeotiand, it is interesting to note that
lawyers, in particular, commented on the need topy with judgments in order to
reduce the risk of further litigation. Overall, iofals expressed a strong desire to
respect judicial review not out of self-interesto@cause of coercion, but is part of the
way in which professional identities within localthorities are understood. As one
official put it:

‘As a general point we were not sitting around wimg about judicial review and its
not making us defensive, we’re much more proactieut doing things right than

defensive about trying to avoid making mistake®NO42).

This is compatible with the conventional wisdomanetjng public service motivations

in contrast with private sector motivations (Hous@000). There is a substantial
literature indicating that bureaucracies are undega by a range of values which
drive service delivery. Paul du Gay has been atfthefront of the ‘defence’ of

bureaucracy (du Gay 2000); and more recently hieedi collection supporting the

concept (and existence) of a ‘public service etlidg’ Gay 2005). du Gay has argued
that the bureau, (which encompasses public admatimhis such as local authorities)
is a moral institution which embodies values, sash'fairness’ or impatrtiality. Its

proceduralism is necessary for ‘allocating scaeswurces... by using consistent, fair
and therefore legitimate means’ (Hoggett 2005, 188) these values are central to
the ‘professional identity’ of the bureaucrats whwork there and are expressed
through their actions. As Miller (2005) points otiite public service ethos remains of
fundamental importance to many public servantsandre part of their professional
identity: ‘If you work in education and medicinewao not need to establish your
identity as a public servant; if you work in gemepublic service this is exactly what
you are inclined to do’ (p.249). Furthermore, Gregal. (2008) have demonstrated
that those in the not-for-profit sector have higlesels of ‘pro-social’ behaviour, as

measured by voluntary work.
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Certainly, there are reasons why judicial revievgimibe experienced as helpful to
public officials. Hoggett (2005), develops du Gagigument by proposing that it is
discretion that is fundamental to the role of puliservants. He makes the case that it
is not impartiality that characterises the publervant so much as the need to
reconcile tensions between competing claims wiimézs and justice. This tension,
he argues, is unavoidable given that the claimgnofersalism and of particularism
are inevitably at odds with one another; and thatitleals of the welfare state will
coexist with its disciplinary aspects, leading ke tdistinctions made by officers
between ‘deserving’ and ‘undeserving’ claimants or&bver,” there are other value
contradictions that must be reconciled by publiecc@ls on a daily basis. Besides the
tension between universalism and particularismhges the most crucial is the
inherent tension between an ethic of care andtao et justice. Public officials must
balance a compassionate concern for the individuglight against the needs of
potentially equally worthy cases which, becausey thee not immediately and
physically present, can only be considered abgyréidoggett 2005, 175). He argues
that while such tensions are irresolvable it iatal to the health of public life that
they are worked through. Given the continuous presef such competing tensions,
judicial decisions can offer clarity by upholdinget claims of the abstract many
behind the individual claimant. This was made claaan interviewee who explained
the effect of a judgment on the vulnerability opaticular client group for purposes
of housing. The decision saved officers from havimgoonder each case in order to
determine what would be a fair outcome. ‘I thinktlas law has been clarified we’'ve
been clearer as to what our advice to the cliepadment should be and we’ll be
saying “you’ve got a duty to meet needs here” . DND5).

Judicial review similarly offers opportunities teeallocate resources to under-
resourced areas that have suffered from budgenhgeatriven by more populist
concerns. Thus they offer potential to reorientedralance systems of allocation in a
more ‘just’ fashion. As one of our respondents egped it when discussing the
situation in relation to care leavers prior @aerphilly. ‘local authorities would
probably tell you it was because they weren’t resed to do it, but actually the
reality was they weren’t educated’ (IDNO39). Hene teference to being ‘educated’

seems to imply both a lack of direct knowledge, &isb a failure to recognise the
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merits of claims that could be made by care leavaraddition, such court rulings
will enable politically sensitive allocations to parsued, in line with the overall goals
of public provision: ‘the council would rather hathee court telling them they have to
do it because then they can say “...the budget vaMlehto be constructed to enable
this work to be done™ (IDNO15).

While judicial review litigation, at both the chafige and the judgment stage can
clearly result in a defensive response and be dedaas having little bearing on the
main work of the local authority, we have also higjfited the ways in which it can
stimulate more positive responses and the raticioalsuch a perception of judicial
review as a resource. Moreover, we have shownithdies not necessarily make
sense to separate out the defensive elementspuings and the positive. At the level
of litigation, lower ‘quality’ authorities are moreaighly challenged suggesting that
certain authorities may become enured to particielaels of challenge and regard
them as irrelevant to improvement of processesth@nother hand, an increase in
litigation can apparently challenge them to charmilarly at the judgment level,
authorities may be most resistant where judgmemstsn@st severe or the implications
for reorganisation of resources are most dram#it. it is in just such cases that
judicial review may provide the biggest resourchether it be for renegotiation with
central government or for leading to a thoroughrbasl of the ways in which the
organisation responds to particular client groupadicial review, far from being an
irrelevance, has the potential to provide oppotiesifor authorities to develop in
ways which are consistent with an underlying (itasionally well-hidden) public
service ethos.

V Conclusions
Our quantitative analysis shows that judicial rewigigation may act as a driver to
improvements in the quality of local governmentvgass, at least in so far as quality

is defined by the government’s performance indiato

Our interviews also show that judicial review ldtgon matters to local authorities,
although it is seen to matter in different wayofficials depending on their level and
the nature of their engagement with it. There wengainly many indications in our

interviews that judicial review is considered tov&@amproved the quality of decision
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making: ‘it has made our decision process moredsbdlie’re also probably making

better decisions and the right decisions wheregpsivefore we weren’t’ (IDNO10).

It is also clear that the influence of judicial v cannot be understood solely in
terms of coercive sanctions or its ability to impa®sts. Nor should judicial review
be viewed as constraint to which authorities reéagiredominantly defensive ways.
Judicial review has the capacity to challenge andiot so from an awkward and often
unpredictable angle. It may create significant pots for authorities and may also
undermine morale. Responding to litigation may disdfelt to distract from service

delivery:

‘ the big problem for local authorities is that tteplight goes on one case, you
have to invest a great deal of time and effortupp®rting it and actually that’s the
time when the other things start to fall apart treh somebody else comes along
and says you're not doing your job properly and/tfeeprobably right because of
the disproportionate allocation of time and at@mt(IDNO3).

And as a County Council lawyer explained when dbsay the effect of a spate of

threats:

...it’'s taken quite a resource out of the Legal Sextquite a resource from the
social workers to respond to these threats of veui®t even actually getting to
judicial review. ... where for example it's abouwy@ung person who’s coming
out of a young offender’s institution that may taketwo or three members of a
reception and assessment team who would otherwiseding with child
protection issues and we have only got a set nuwitsacial workers able to do
anything in any one day and the same goes forethe provision of course. So
other things become slower and we’re not as flexiblthe way that we can
respond to individuals from another service area.
But it would be misleading to view judicial revieag being an external threat that is
wholly negative. Typically, the literature on in¢es assumes a rather instrumental
equation: poor practice must be penalised by samgtilargely seen as financial
penalties, if good practice is to be encouraged.r@search provides a picture that is
rather less monotone and reveals attitudes thatmareh more nuanced in their

approach to judicial review.

There are strong associations between the valupslic service and fidelity to law
and both are intimately connected with the resgmlityi of local authorities to serve

the public interest. And it is not surprising tludticials should view judicial review
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litigation in a positive light. The connections Wween the gaols of public
administration and the courts has been emphasisgdiges, most famously by Lord
Donaldson MR when he referred to the partnershifwéren judges and public
authorities ‘... based on a common aim, namely théent@aance of the highest
standards of public administratio® The mutuality of the aims of the law and of
public administration provides a fundamental reagon authorities to respect

judgments: it is in the public interest and therefm their interest to do so.

Moreover, judicial review is also an important nesse for local authorities enabling
change in response to judgments that are themseoted in grievances arising from
peoples’ experience of services and giving expoast claims that might otherwise
be neglected as being politically unpopular. Aslaslguiding authorities as to their
legal duties, judgments give expression to the si@édndividualised administrative
justice; to the requirement that public authoriies able to justify their actions in law
and that they act fairly and in a manner that imgatible with human rights. These
requirements are not foreign to public administratiOn the contrary they accord
with the ethos of public service and are of valaeatiministrators as they resolve
tensions that lie at the heart of their tasks. hSumlues are endogenous to the way
authority construct their best interests. The imafgudicial review that is provided
by our research is rather more positive than ismonly presented.

2 Lord Donaldson MR iR v Lancashire CC ex parte Huddles{a886] 2 All ER 941.
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Appendix: Descriptive Statistics

Means and proportions of variables in regressiodetsoacross authority-year

observations (N=596)

Mean (sd) Proportion with
characteristic (%)

Litigation 4.7 (9.6)
Change in litigation -.3(4.9)
Number of lawyers 10 (17.2)
CPA score 4
0 4
1 11
2 24
3 40
4 21
Local authority type
London Borough 23
County Council 21
Metropolitan / Unitary 56
Authority
Logged population 12.5(0.7)
Aged 0-15 20
Aged 75+ 7
Long termill 18
Carers 10
White ethnicity 84
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