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Summary

The liberalisation and privatisation of network utilities lead to the establishment of regulatory
regimes. On the national level, regulatory regimes not only include a highly visible single
regulatory body, they also combine three institutions: a sector-specific regulatory agency, a
ministry and a competition authority. These three organisations are the central institutions
within the regime. They share competencies and interact with each other to steer national util-
ity sectors.

From a comparative administrative research perspective, this article explores developments in
utility regulatory regimes in Britain and Germany, especially focussing on telecommuni-
cations, energy (electricity and gas) and rail. The goal is to show that regulatory regimes are
not stable entities, but that there are ‘post-reform changes’ which result in redesigning re-
gimes over time. To create and correct markets, there are ongoing modifications of regimes
aimed at coping with the sector-specific changes.

With respect to economic regulatory competencies of regulatory regimes, cross-country and
cross-sectoral institutional dynamics are explored. This article reveals that there are general
converging trends in Britain’s regulatory regimes and partial convergence in Germany’s re-

gimes. An Anglo-German cross-country comparison shows some similarities; for example, on

the role of ministries within the regimes. However, the developments in the regimes do not

result in overall cross-sectoral convergence. There is continuing divergence in the regulatory
regimes.
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Cartel Law (Gesetz gegen Wettbewerbsbeschrankungen)
Regulatory Agency for Telecommunications and Posts (Regulierungsbehdrde
fur Telekommunikation und Post)
Telecommunications Law
German Electricity Association (Verband der Elektrizitatswirtschaft)
Association of the Industrial Energy Producers (Verband der Industriellen E-
nergie- und Kraftwirtschaft)
German Association for Local Utilities (Verband kommunaler Unternehmen)



1. Introduction

Utility regulation is one outcome of the process of liberalisation and deregulation in the for-
merly nationalised industries. During the last twenty years, intensive changes have taken
place to open utility sectors in telecommunications, rail and electricity, all of which were for-
merly run as state monopolies. While in the 1980s Britain initiated the denationalisation of
network utilities in Europe, Germany started to deregulate the utilities sectors in the 1990s,
mainly in line with legislation of the European Union. However, the marketisation in the utili-
ties sector did not bring about the end of the state. As the sector has shifted from being domi-
nated by monopolies to being more competitive, the state has been intensively involved via
supervision, monitoring and/or enforcement procedures — shortly summarised as ‘regulation’.
With a shift from a positive to a regulatory state (Majone 1997), new regulatory regimes were
put in place. These regimes are the outcome of the regulatory reforms of the state and state
administration (OECD 1997).

For political and administrative scientists, these regulatory regimes are not a ‘by product’ of
the deregulation process. Instead, they are the core governmental instruments both for the
creation and correction of markets and for the sectoral transformation from monopolies to
competitive enterprises. That is why this article explores regulatory regimes. However, the
core research goal of this paper is not to examine regulatory systems as such, but to ana-

lyse the developments in regulatory regimesfter they are established. The interest is in
exploring ‘post-reform’ changes in regulatory regimes (‘reform of the regulatory reform’).

For this analysis, we shall research regulatory regimes, including three institutionsinise

try (department), thecompetition authority and thesector-specific regulatory agency

They share regulatory competencies and interact with each other; and taken together they
build a regime to steer the utility industries (for more details see Section 2).

This article strives for a systematic and detaitbescriptive comparisonof regulatory re-

gimes from a comparative administrative perspective. On basis of analytical descriptions of
the regimes, we reveal overall converging trends at bottross-country and a cross-
sectoral dimension.The general interest is in exploring the extent to which regulatory re-
gimes show similar or dissimilar institutional designs. Do developments in the regimes show
increasing similarities, leading to converging trends between sector regimes and countries? Or
are there ongoing dissimilarities and heterogeneity between regulatory regimes?

To explore these questions, the comparative focus is on regulatory regimes in two countries —
Great Britain and Germany — and three sectors — telecommunications, rail and eletFity.

give a rough overview of the actual regulatory regime®iitain , with the Office of Tele-
communications (OFTEL), the Office of Gas and Electricity Markets (OFGEM) and the Of-
fice of Rail Regulation (ORR), three ‘Of-type’ regulators (Thatcher 1997) were set up. For the

In general, comparative studies on Britain and Germany on developments in regulatory regimes rare (see
Bartle 2000; Coen and Héritier 2000),
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three sectors, different ministries or parent departments have supervisory functions: The De-
partment of Trade and Industry (DTI) is responsible for telecommunications and energy,
while the Department of Environment, Transport and Regions (DETR) supervises the rail
sector. To enforce competition policy, Britain has a highly complex system with two institu-
tions: the Competition Commission (CC) and the Office of Fair Trading (OFT). Both of these
have competencies in all three sectors.

In Germany, sector-specific regulatory institutions in the three sectors greatly differ: While in
telecommunications a Regulatory Agency for Telecommunications and FReggsil{erungs-
behoérde fur Telekommunikation und PdRegTP) was set up, in the rail sector a supervisory
agency was institutionalised, the Federal Rail AuthorifisénbahnbundesantEBA). In the

case of electricity and gas, with the associations’ agreements\{Afkandevereinbarunga
self-regulatory approach was opted for. To complete the picture of the German regulatory
regime: the Ministry of Economics (BMWi) is responsible for telecommunications and en-
ergy, while the Ministry of Transport, Building and Housing (BMVBW) is in charge of the
rail sector. As an overall competition authority, the Federal Cartel Office (BKartA), has com-
petencies in all three sectors.

This paper is developed in three steps. First, in an introductory section a framework or basic
structure for researching the developments in regulatory regimes is outlined. On basis of the
basic structurethree lines of inquiry are outlined to guide the research (Section 2). Section 3
contains six case studies of Britain and Germany on the regulatory regimes of telecommunica-
tions, energy and rail. The starting point is a short overview of the institutional design before
liberalisation and the analysis of new regulatory regime after the regulatory reform and liber-
alisation of the sector. The core focus is on the developments and institutional dynamics of
the regulatory regime and future reform trends. On basis of the case studies, in the concluding
section the regulatory regimes will be compared from a cross-country and cross-sectoral per-
spective.

This paper on the developments in regulatory regimes thus serves as an introduction, offering
a descriptive overview of regulatory regimes for this analysis on the regulation of utilities in
Anglo-German comparison.

2. The ‘Basic Structure’ and the ‘Lines of Inquiry’ to Research on
Regulatory Regimes

As a starting point for this comparative research on regulatory regimes, the research object
shall be clarified here. Onleasic structure of regulatory regimes in the utilities is outlined
here? The purpose of this structure is to highlight general principles of the design of regula-

2 There are other approaches to the analysis of regulatory regimes. Grande and Eberlein developed a matrix

of four ideal-type solutions to study regulatory regimes in Germany: an agency model (1) and a ministry
6



tory regimes and to develop three lines of inquiry as descriptive hypotheses to guide this
comparative research (Prim and Tilmann 1983: 66). These lines of inquiry will focus on the
dominance, overall role and inter-relationship of public institutions in the utility regulatory
regimes.

Since earlier research on utility regulation primarily focused on the sector-specific regulatory
institution (see e.g. Majone 1997; V. Schneider 2001), this article underlines that there is
more than one single institution involved in the regulation of the utility sectors. Apart from a
sector-specific regulatory institution, a ministry — as the parent department of the regulator
and a competition authority — plays a central role in utility regulation. The three institutions
form aregulatory regime.®

However, in the political-administrative context, thegulatory regime may include more

than these three institutions On thenational level, besides the parent department, minis-
tries such as the treasury can be involved in the regulatory process. In Germany, administra-
tive courts play a crucial role in the regulatory decision-making process — especially in tele-
communications and energy. Additionally, parliaments and committees may have an impact
on regulatory regimes. On the European level with the European Commission and its Director
Generals (DG) (see Coen and Doyle 1999; Franchino 2000), committees and regulatory fora
(Padgett 2001) and the European Court of Justice (ECJ) (Soriano 2001) — there are even more
institutions which, together with the national regulatory regime, fonmugti-level system of
regulation (Eberlein and Grande 2000).

In order to understand the basic structure, the three core institutions have to be analysed.
However, where necessary we point to the above listed extra-national and European institu-
tions. In the following, all three institutions constituting the basic structure will be studied in
more depth, with a focus on their general role in utility regulatory regimes.

Ministries support the government in policy planning and strategic issues, while executive
administrative tasks are delegated to subordinated agencies if they remain federal responsibili-
ties at all. Thus, as regulatory institutions are set up, ministries are not directly involved in
utility regulation. However, they still have two core functions: First, ministries are responsible
for advising the minister on the specific policy field and for defining and formulating sector-
specific strategic policies. As a second task, ministries supervise their sector-specific regula-

model (2), combined with the question whether they incorporate sector-specific competencies (3) or not
(4) (Eberlein and Grande 2000: 7).

The term ‘regulatory regime’ is often used for different purposes. For example, Thatcher utilizes the term
to describe the ‘OF-type regulators’ in British sectors such as gas, energy, rail or telecommunications
(Thatcher 1998). In their concept of the regulatory regime in British telecommunications, Hall et. al. ana-
lyse a ‘ménage a trois’ of the ministry (DTI), the regulator OFTEL and the former incumbent British
Telecom (BT) (Hall, Scott, and Hood 2000: 17, 25ff). Levi-Faur points to a variety of ideal-types of ‘gov-
ernance regime’, including all public and private actors of a sector (Levi-Faur 2000: 430ff.). Doern has
characterised regulatory institutions as an ‘interacting set of four regimes’ including public and private in-
stitutions on the national as well as the international level (Doern 1998: 30ff., 46).
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tory institution as ‘parent departments’. The basic model claims that formally, ministries steer
sector-specific regulators at an arm's length.

The overall objective ofompetition authorities is to protect competition by preventing anti-
competitive behaviour and controlling mergers (Baake and Perschau 1996: 149ff.). With re-
spect to utility regulation, competition authorities may take over responsibilities for anti-
competitive behaviour or the abuse of dominant position. These general competition functions
might overlap with the sector-specific functions of regulatory agencies. As a consequence, for
consistent decision-making within regulatory regimes, regulatory agencies and competition
authorities have to co-operate and co-ordinate their operations (OECD 1999: 10).

It has become trendy to implement policies @ctor-specific regulatory agenciesoften
described as ‘NRAs’ (National Regulatory Agency) (Eyre and Sitter 1999). Agencies have
multiplied all over the world (Pollitt et al. 2001). As decentralised bodies supervised by a par-
ent ministry, agencies do not act in a purely executive capacity. Thaine legislative,
executive and judicial functionsto decide proactively and ex-ante. For example, they inter-
pret and define rules, monitor and supervise them, and introduce sanctions if necessary
(Baldwin and Cave 1999: 70). Central arguments for the introduction of regulatory agencies
are the — assumed — independence from both political and private interests and the continuity
in making decisions beyond the realm of party politics and elections. Additionally, regulatory
agencies can build up the expertise to decide on complex and technical matters and take deci-
sions based on a great deal of knowledge (see Majone 1996: 15, 49). In sum, regulatory agen-
cies are the core decision-makers within the regulatory regime.

Table 1 shows the basic structure of the three institutions.

Ministry Competition
(Parent Department) Authority

Sector-specific
New Regulatory
Agency (NRA)

Table 1: The Basic Structure of Regulatory Regimes

This basic model of regulatory regimes is utilized to formulltes of inquiry’ . We point to
central aspects ofregulatory regimes and formulate three research questions.

First, the focus is on the institutional role and the developmerggilatory agencies



Thus, we explore whether they have been set up, and which role they play in the regime. The
guestion concerns the dominance of the regulatory agency in the basic structure: Given their
core regulatory competencies, do NRAs dominate the regime, as its core decision-maker? Or
are they only one player among other institutions in the regime? We are trying to confirm the
claim that agencies are the central institutions within the basic structure.

Additionally, the focus is on the institutional changes that affect the role of regulatory agen-
cies. Can the popular argument that the growth of the regulatory state leads to a ‘general trend
towards the harmonisation of regulatory approaches’ be confirmed (Majone 1997: 143)? And
is there proof for the claim that regulatory agencies are similar, and that the divergence of
designs is thus of minor importance (V. Schneider 2001)? We explore the role of regulatory
agencies in the regime (dominance) as well as the redesign and fine tuning of agencies after
they have bee(Line of Inquiry 1: Regulatory Agency Dominance).

The second and third line of inquiry question the role of the ministry and competition author-
ity in the regulatory regime. Here, thater-organisational relationships (see Hanf and
Scharpf 1978) between these two institutions and the regulatory agencies are pointed out, i.e.
on the one hand, the relationship between the ministry and the regulator, and, on the other, the
relationship between the regulator and competition authbrity.

The second line of inquiry points to telationship between the ministry and the regula-

tory agency. As outlined above and, in any case, as portrayed by the basic structure, minis-
tries have a general supervisory function, and they steer the regulatory agency at arm’s length.
Ministries do not influence regulatory decisions, and regulators are free from political inter-
ference.

However, there are voices which question this view. The close relationship between minis-
tries, regulators and companies is described as a ‘ménage a trois' (Hall, Scott, and Hood 2000:
17). It is argued that the ministry intervenes in regulatory decisions. ‘Ministerial micro-
management’ may exist (Dohler 2001a: 18), which for its part would cause an increase in the
politicisation of the regime, especially of the decision-making processes of the regulatory
agency. That is why it is instructive to study ‘how much ministerial influence is direct and
how much is based on anticipation by the regulators’ (Wilks 1998: 140). It is necessary to
guestion the ‘low interference role’ of ministries, although the ‘precise roles and influences
[of ministries] are difficult to determine in operational matters’ (Doern 1998: 31).

Thus, we explore the role of the ministry in the regime and its special relationship with the
regulator, i.e. the ministerial interference in the day-to-day decisions of the reg(laterof
Inquiry 2: Ministerial Interference) .

4 With respect to this research on regulatory regimes, the relationship between ministry and competition

authority is left out because of its minor importance. For this aspect see e.g. Sturm 1996: 194ff; Velja-
nowski 1994: 10; Wilks 1999a.
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Thirdly, the focus is on theole of competition authorities within the regulatory regimes.

The basic structure has revealed that competition authorities occupy an important position
within the regime: As competition authorities deal with issues on general competition policy,
they share competencies with the regulators to regulate anti-competitive behaviour or the
abuse of dominant position. This overlap and the vague separation of competencies may im-
ply that the two institutions closely co-operate and co-ordinate the operations. However, as
the analysis of the competencies of competition authorities and their inter-organisational rela-
tions with regulators shows, their role may vary. The tendentious increase in the sectoralisa-
tion of competition law (see Bdge 2001, Wolf 2000) could result in the regulator dominating
issues on competition policy. This could result in competition authorities developing a ‘calm
role’ within the regime. Additionally, in contrast to the general claim of co-operative inter-
organisational relationships (OECD 1994), the relations here are described as ‘competitive’
(Eberlein 2000: 12; J.P. Schneider 200The third line of inquiry will therefore assess the
inter-organisational relationship between competition authorities and regulatory agencies and
the general role of these authorities in regulatory regimes, especially the predominance of the
authorities when behaviour is anti-competitive or when there is abuse of dominant position by
one of the partiefLine of Inquiry 3: Competition Authority Predominance) .

In Section 3, the three lines of inquiry into the role of institutions within British and German
regulatory regimes will be assessed. With respedédwelopments in regulatory regimes

the interest is on researching to what extent these lines of inquiry hold for the regimes, or
whether there is a change in the institutional design within the regulatory regimes, which then
affects the stance in the regimes.

When researching the three lines of inquiry, we will mainly referet@mples of market
creation (Héritier 1998: 4f.). Market correction is the core competency of regulatory regimes:
The task is to supervise and monitor utility sectors, to keep options open for intervening in
liberalised sectors and to steer markets from monopoly to competition. One of the regulators’
core challenges is to balance the interests between the incumbents and the new entrants. To do
so, regulators have to ensure that markets are open for competition; they also have to prevent
market failures (‘market creation’). A second goal is to ensure social and redistributive goals,
such as universal services (‘market correction’). In studying regulatory regimes, this paper
predominantly refers to examples of market creationtaensure third party accessto the
network. This is one core task of regulatory regimes aiming to enhance the competition in
sectors.

There is are two dimensions of competition: first, the competition between public and private actors, i.e.
regulators and regulatee (Coen and Héritier 2000), and second the competition between public institutions
(Hanf and Scharpf 1978). This research points to the second dimension.

For further details on third party access see e.g. Cave and Doyle 1994; Schwarze 1999.
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3. Case Studies on the Regulatory Regimes in Telecommunica-
tions, Energy and Rail

3.1 Telecommunications

In telecommunications, before liberalisation, sectors were dominated by the post, telegraph
and telecommunications utilities (PTT), in which operative and regulative functions were
linked together — i.e. net, service and equipment. The net and service were vertically inte-
grated in the hands of a state monopoly (in Britain the Post Office, in Germany the Deutsche
Post). These monopolies worked in close co-operation with producers of the equipment as
private monopolies. The strong link between political, administrative and private actors en-
tailed ‘highly closed games’ and strong state-intervention (Thatcher 1998: 123). A key out-
come of the transformation of the PTT was the set up of regulatory agencies (NRA) (Eyre and
Sitter 1999). Britain, and later Germany, opted for the regulatory agency model. Whereas
Britain introduced its telecommunications' regulator OFTEL in 1984, Germany established its
RegTP in 1998.

3.1.1 Great Britain — From Telecommunications to Communications Regulation

Before regulatory reforms were initiated in the 80’s, the British PTT model included the Post
Office (PO), defined as a public corporation with postal as well as telecommunications ser-
vices. General policy decisions were taken over by the Ministry for Post and Telecommunica-
tions, which was not an independent ministry, but part of the Department of Trade and Indus-
try (DTI) (Thatcher 1999: 94ff.).

The transformation of the telecommunications sector started with the Telecommunications
Act of 1981.: this split the PO into two public corporations, the PO and British Telecom (BT).
The separation prepared the ground for the second Telecommunications Act in 1984, where
BT was privatised and an independent regulatory bodyGfiiee of Telecommunications
(OFTEL), was created as a non-ministerial department within the ambit of the DTI.

Traditionally, the UK has not had regulatory bodies for utility regulation. Different institu-
tional designs were seriously considered: i.e. a ministry, a competition authority or a regula-
tory agency (Bollhoff 2002). After assessing a variety of options, the regulatory agency model
was opted for, and a ‘specialist look-alike’ to tBéfice of Fair Trading (OFT) was invented
(quoted in Prosser 1997: 46). As a uniquely British feature and part of the state and adminis-
trative tradition, OFTEL is headed by a sindlarector General of Telecommunications
(DGT), who takes individual decisions individually. OFTEL was the first network and utility
regulatory body in Britain (DTI 1982).

Since its establishment, tlokesign of OFTEL has often been criticised A central concern is
the DGT’s discretion in taking regulatory decisions that cause a high degree of uncertainty
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(Helm 1994: 27, 29). The regulator’'s accountability to government and parliament has been
guestioned, as well as the close relationship with the previously existing incumbent, BT.

However, the overall formal institutional design of the regulator has not yet been amended.
The Telecommunications Act of 1984 is still in place. With respect to developments in the
regimes, over the years OFTEL has changed its design. When OFTEL was set up in 1984,
Europe did not play a role in telecommunications. However, since the late 1980’s European
directives have increased in importance. In the 1990’s and especially since the liberalisation
of the whole European telecommunications market, OFTEL has had to take decisions in ac-
cordance with European legislation. Until the mid-1990'’s the focus of OFTEL was on infra-
structure investment. With European legislation, the regulator was forced to increase competi-
tion, for example, to initiate the unbundling of the local loop. Additionally, policies also
changed when the DGT’s came into office. For example, Don Cruickshank, DGT from 1993
until 1997, became famous for his proposal to shift OFTEL from a regulatory to a competition
authority (Hall, Scott, and Hood 2000: 28).

The Role of the DTI in the Telecommunications Regulatory Regime

An analysis of the role of the relationship between OFTEL and the Department of Industry
(DTI) shows that there is not a clear separation of competencies between the two institutions.
The involvement of the DTI in licensing issues serves as one prominent example: The Secre-
tary of State not only retains the power to license new operators. In addition, the DTI has a
right to veto licence modifications. As a consequence, OFTEL ‘works in conjuncture with the
[...] DTI [and] has relatively little independent authority’ (Beesley and Laidlaw 1995: 319).

In contrast to this, OFTEL has the competency to advise the DTI on matters of telecommuni-
cations. The DTI regards OFTEL as an expert on telecom issues, and it relies on the regulator
to give specialised and detailed advice (Interview DTl February 2001). However, the DTI
does not accept all OFTEL recommendations. The DTl and the Secretary of State take a
strong interest in analysing OFTEL decisions and publications, for example the consultation
documents. Since the change of government in 1997, ministers have had an even stronger
interest not only in issues of price control, but also in consumer protection. If necessary, the
DTI might intervene in the decisions of OFTEL. Since British ministries do not have general
or special instructions, it is only possible to informally influence regulatory decision-making.
However, the DTI tends to be ‘cautious about exercising its substantial back-stop power over
OFTEL’ (Hall, Scott, and Hood 2000: 93)Summing up, although in theory one might argue
that the DTI and OFTEL maintain distance from one another, in practice they co-operate

To quote a DTI official: ‘If necessary, | will have meetings with my counterpart at OFTEL to ensure that
they act in the way the minister expects.’ (Interview DTI Feb. 2001).

This is against the argument of Koenig and Kihling. As public lawyers, they claim that the DTI has only
‘low influence’ on the OFTEL decision-making, as the ministry has no formal instruments for interfer-
ence (Koenig, Kihling, and Schedl 2000).
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closely and have a dense relationship. The DTI plays a central role within the regulatory re-
gime.

The Role of the Competition Authorities in the Regime

Two institutions are involved with theompetition authorities in the telecommunications
regulatory regime: the Office of Fair Trading (OFT) and the Competition Commission (CC)
— this latter was known as the Monopolies and Mergers Commission (MMC) until 2000.

Regarding the modification of licenses, if OFTEL and the involved company do not find an
agreement, reference is made to the CC. The CC investigates the license conditions, and then
takes a final decision.

Competition law has often been amended for issues of anti-competitive behaviour or the
abuse of dominant position. As a consequence, competencies within the regulatory regime
have changed, too. To prevent anti-competitive behaviour, under the 1980 Competition Act
and the Fair Trading Act of 1973, either the Secretary of State or the OFT referred to the
MMC. However, after OFTEL was set up for telecommunications regulation, the DGT was
able to ask the MMC to start investigations or prescribe remedies.

In 1998a newCompetition Act was set up, which greatly enhanced the powers of the OFT,
especially on anti-competitive agreements and the abuse of market power (Goyder 2001.:
191). Both the OFT and the utility regulators are allowed to apply this act (OFT 20Ddi-
sequently, a new mechanism has had to be put into place to co-ordinate the relations between
OFT and the regulators (Riley 2000).

A Concurrent Working Party (CWP) was established to prevent ‘regulatory shopping’, to en-
sure consistent decisions, to consider practical working arrangements and to carry out general
co-ordination. Although there are some doubts about whether the new mechanism will func-
tion (Riley 2000), the involved actors argue that the system works well and ensures that the
act is consistently enforced. In practice, since the 1998 Competition Act, all telecommunica-
tions cases have been decided by OFTEL, after being agreed to in the“Chkierefore, the

OFT views its role within the regulatory regime as of ‘minor importance’ (Interview OFT,
February 2001). In contrast, OFTEL took over competition competencies and is a ‘competi-
tion regulator’.

However, the CWP is not a completely new instrument. To co-ordinate the work of OFTEL and OFT,
even the 1984 Telecommunications Act had asked both institutions in Article 50 (4) to coordinate their
decision-making. For the development of the new CWP see J.-P. Schneider 2001: 283.

In general, it depends on criteria such as general knowledge of the sector, recent experience or previous
contacts, whether OFT or OFTEL leads the case. However, OFT has pointed out that ‘agreements or con-
ducts which fall within the industry sector of the regulator will be dealt with by that regulator’ (see Riley,
2000: 37, Schneider, 2000: 533).
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Future Institutional Changes of the Regulatory Regime

Because of the increased convergence between telecommunications, broadcasting and inter-
net services, in 2000 the Labour government proposed establishing a new regulatory frame-
work. It has often argued in favour of a communication offitéabour published a White

Paper in which it proposed transforming OFTEL into @ffice for Communications (OF-

COM) (DTI 2000). In accord with this, an ‘umbrella’ agency will be set up combining the
expertise of five thus far independent institutions. With OFCOM as an economic as well as a
‘content regulator’, the goal is to attain synergy effects and to reduce communications gaps
between formally independent authorities. OFCOM is expected to be implemented in 2003.

3.1.2 Germany: The Set up of a Regulatory Agency

While the German government traditionally viewed the PTT model as the optimal regulatory
regime, in the mid-1980s it changed its mind. Parallel to reform proposals of the European
Commission, the government started its own initiatives to liberalise and privatise the national
telecommunications sector and to establish a new regulatory regime.

The PTT was transformed into a new regulatory regime in three steps (see e.g. Grande 1999;
Mette 1999): With the Post Reform 1 (1989/1990), three separate operational units for tele-
communications, postal service and post banking were made into public corporations. The
Ministry for Postal and Telecommunications (BMPT) still holds the steering competencies for
the sector (among other things it owns and regulates it). In 1994, with the Post Reform 2, the
intention was to separate the regulatory competencies from ownership. While the competen-
cies have been left with the BMPT, a new administrative agency — namely, the Agency for
Postal and Telecommunications (BAPT) — was institutionalised for ownership. The three pub-
lic corporations were transformed into stock companies, one of which was the Deutsche Tele-
kom AG (DTAG). With the Post Reform 3, in 1996 the decision was made to fully open tele-
communications to competition by 1 January 1998. On the basis of a new Telecommunica-
tions Law (TKG), sector-specific regulation was set up with a new telecommunications
regulator, the Regulatory Authority for Telecommunications and Posts (RegTP), an institu-
tion under the supervision of the Federal Ministry of Economics (BMWi). The BMPT became
part of the BMWi, and the responsibility for the ownership was transferred to the treasury
(Bundesministerium fur Finanzen, BMF). Civil servants of the BMPT moved to the newly
created RegTP. Additionally, the BAPT was incorporated into the RegTP.

Up to 1998 Germany did not have regulatory bodies for utility regulation. The case of the
RegTP shows that instead of a traditional model, a new and — for the German administrative
tradition —innovative institutional design was introduced. As the RegTP was being de-
signed, a variety of models were closely scrutinized. However, predominantly because of

1 Onthis issue see e.g. Hansard Society 1996: 51; Helm 1994: 33; Hogwood 1998: 92.
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European legislation and the American and British experience with sector-specific regulation
in telecommunications, a regulatory agency design was opted for (Bollhoff 2002).

With respect to théormal intra-organisation, the jury-like decision chambers are the central
instrument for decision-making. These were established in order to attain independence from
the ministry. In these chambers, the decisions of the RegTP are made on the basis of the
TKG.* The institutional design of this chamber system was adopted from the German Federal
Cartel Office (BKartA), which uses a similar system. However, in addition to the decision
chambers, the RegTP has a variety of traditional departments responsible for technical regula-
tory issues that have been taken over from the BAPT. In combining traditional administrative
departments and jury-like decision chambers, RegTP is a unique institution.

The telecommunications law, set up in 1996, has not yet been amended, nor has the formal
structure of the RegTP, defined in the TKG. However, the design and decision-making of the
RegTP has been heavily criticised, e.g. for its insufficient transparency, the inexperience of
the heads of the decision-chambers and the failure to develop a strategic approach for the de-
cision-making of the RegTP (Interview with Companies, Feb. 2000).

The increasingly high number of pending court cases, which rose from 236 in 1998 to 1,011
in 2001 (Bauer 2002), might serve as an indicator of how unsatisfied the companies are with
the decisions of the RegTP. However, in contrast to the proposals for OFCOM in Britain,
there are no signs of further comprehensive regulatory reforms in telecommunications. In-
stead, the RegTP is highly proactive, and therefore a visible and publicly well-known institu-
tion. After three years of existence, tRegTP views itself as beingtable and does not ex-

pect major institutional changes in the near future (Interview RegTP, January 2000). The
RegTP has only changed its design to optimise its decision-making processes with respect to
internal administrative procedures. The internal organisation, especially that of the former
BAPT, has been streamlined to reach ‘organisational concentration’.

New entrants support the RegTP as a necessary ‘proxy to the market’ (Interview New Entrant,
Feb. 2000). Additionally, in a paper on the future of the telecoms sector the Ministry of Eco-
nomics (BMWi) argued that a shift to general competition law would only be possible in ac-
cord with a long-term perspective. The short-term abolition of sector-specific regulation and
the general regulatory framework is not an issue (see BMWi: 2000: 19f.).

In contrast, the former incumbent, Deutsche Telekom AG (DTAG), indicates that regulation
does not belong to a sector-specific regulator, but to a competition authority (Interview
DTAG, Feb. 2000). This is supported by some academics, who argue for the abolition of sec-

12 The RegTP has five decision chambers, chaired by a president and two vice presidents, all being respon-

sible for decisions on specific regulatory tasks, such as licensing management or price regulation. For a
detailed analysis of the decision-making chambers and their independence see Oertel 2000.

On basis of proposals of a consultancy report, the number of external branches have been reduced as have
the number of sub-departments. As a consequence, today the former parts of BAPT and BMPT are
merged and have a close and efficient working relationship (Interview RegTP, March 2001).
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tor-specific regulation and for merging the RegTP with the BKartA in the near future (see e.g.
Knieps, 1997}

Summing up, the RegTP has a new, innovative design. Although it has been heavily criti-
cised, and its decisions are increasingly being contested before the courts, the institutional
design has not yet been modified.

The Role of the BMWi in the Telecommunications Regulatory Regime

From a formal perspective the competencies of the RegTP and the Federal Ministry of Eco-
nomics (BMWi) are clearly separated. While the RegTP is responsible for the day-to-day de-
cision-making, the ministry defines the general telecommunications policy and supervises the
RegTP.

There is a debate about the independence of the RegTP and the intensity of the interaction
between the two institutions. In comparison to traditional administrative agencies, the ministe-
rial oversight of the RegTP is restricted. Article 66 (5) of the telecommunications law (TKG)
indicates that the BMWi is allowed to give general instructions. These instructions have to be
published in the federal register, which means that there is a ‘subtle reduction’ of ministerial
competencies (Oertel 2000: 238)Additionally, although the TKG does not define whether

the BMWi is allowed to give special instructions, the decision chambers are free from this
form of supervision (Oertel 2000: 346, 397).

The ministry views the RegTP as ‘fully independent’ and claims that there is no political in-
fluence on the decision-making of the RegTP (Interview BMWi, Febr. 2001; see Eschweiler
2001). As of yet, officially there is only one known case in which the ministry interfered with
special instructions in a RegTP decision (FAZ 29.03.2000). By contrast, the RegTP complains
of constant and subtle ministerial attempts to guide regulatory decision-making (Interview
RegTP, Febr. 2000). Companies point to the fact that it is an ‘open secret’ that the BMWi
closely over-shadows the RegTP and interferes where necessary (Interview New Entrant, Au-
gust 2001)°

To sum up, while BMWi only rarely formally interferes with the decision-making of the
RegTP, the ministry steadily informally interferes: this leaves the ministry as one of the cen-
tral players in the regime.

14 For more details on the firm-level perspective in German telecommunications regulation see Coen in this

report.

To publish instructions is perceived as a barrier to extensive ministerial influence because published in-
structions are open to external scrutiny. Besides, it requires the minister to provide reasons.

One company argues that there is nothing written down that proves ministerial interference — there are
just informal meetings and phone calls between BMWi and RegTP (Interview New Entrant, August
2001).
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The Role of the BKartA in the Regulatory Regime

From a formal perspective, the relationship of the RegTP and the Federal Cartel Office
(BKartA) is defined in the TKG and the Cartel Law (GWEzesetz gegen Wettbewerbs-
beschrankunggnArticle 82 TKG points to different grades of co-operation (Paulweber 1999:
79ff.). There are cases — such as when there is an abuse of dominant position in the telecom-
munications sector — where both institutions have to agree. The BKartA has the right to com-
ment on some decisions of the RegTP, such as decisions concerning net access or intercon-
nection. So too, in accordance with Article 19 and 30 GWB, the RegTP is allowed to com-
ment on BKartA decisions if the telecommunications sector is affected. Although these rules
define the different competencies in the two institutions, they do not ensure a clear cut separa-
tion (Paulweber 1999: 81). Because of the complicated distribution of competencies, the rela-
tionship between RegTP and the BKartA is described as ‘competitive’, causing a ‘regulatory
dilemma’ (Grande 1999). This interpretation might describe how the situation was in the first
few months of the relationship in 1998, after the RegTP was established. However, because of
regulatory learning, both the BKartA and the RegTP have agreed to develop a stable and co-
operative relationship (Interview RegTP, Febr. 2000; Interview BKartA, Dec. 1999). In this,
the RegTP is the dominating institution, while the BKartA has more ‘reserve functions’,
which it uses quite passively (J.-P. Schneider 2001: 279Researchers describe the silence

as a ‘deprivation of power’'SelbstentmachtundSchroeder 1999: 271.). It might be a silent
consensus between the two institutions that the RegTP is to be the central institution for regu-
latory decision-making, while the BKartA is to keep quiet.

3.2 Energy

Like the telecommunications sector, the energy sector has also witnessed a shift from mo-
nopolistic to more liberalised regulatory regimes. In energy, we have to distinguish between
gas and electricity. In Britain, different regulatory bodies were developed for the two sources,
which were later merged. In Germany, two self-regulatory regimes were established.

3.2.1 The Merger of Two Regulatory Agencies in Great Britain

Great Britain was the first European country to shift its focus from ‘energy planning to the
realm of competition administration’ (Sturm et al. 1998a). Before liberalisation, the gas and
electricity sectors were primarily nationalised industries, under public ownership. The Con-
servative Government decided to reduce the number of nationalised industries: First, the Brit-
ish Gas Corporation was sold; and later, companies from the more fragmented electricity sec-
tor were sold to the public. To ensure the influence of the state, regulatory agencies for gas
and electricity were established, i.e. OFGAS (Office for Gas Regulation) and OFFER (Office

1 Dissatisfied with the decision-making of the RegTP, the VATM, an associations in the telecommunica-

tions sector, recently argued in favour of more closely involving the BKartA, in order to use BKartA's
knowledge to optimise decision-making (VATM 2001: 20).
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for Electricity Regulation). In the most recent developments, the two regulators have merged
in the Office for Gas and Electricity Markets (OFGEM)

The Gas Sector — OFGAS

Before liberalisation, thdBritish gas sectorwas a vertically integrated entity. Regulatory
reforms were initiated with the Gas Act of 1986. The incumbent British Gas Corporation was
left as a vertically integrated body, and later — like British Gas plc (BG) — privatised as a sin-
gle unit. It would have been possible to opt for a protected monopoly, but that option was
criticised for its ‘limited degree of privatisation’ (Prosser 1997: 89).

To regulate the sector, an Office for Gas regulation (OFGAS) was established. Headed by a
Director General of Gas Supply (DGGS), the main function of the regulator was to monitor
BG by price caps. BG, as a carrier as well as a provider of gas, was ‘a monopoly carrier and a
near monopoly supplier’ (Hogwood 1990: 600). Therefore, OFGAS only had to regulate one
company with BG and act as a ‘surrogate to competition’ (Prosser 1997: 95). A core task of
OFGAS was to ensure that the other companies were supplied with gas through the BG grid.

The Gas Act 1995 aimed to fully open the gas market to competition. There were new en-
trants to the gas market, but BG, as a single unified company, still dominated the sector. As a
consequence, in 1996 BG was forced to demerge into two companies: TransCo International
is now responsible for the transport and production of gas, and British Gas Energy has taken
over the responsibility for supply, retail and service. However, since there is still a monopoly
in gas supply, to prevent discriminatory practices it is still necessary to regulate the sector.

The Electricity Sector — OFFER

It was much more demanding to liberalise the electricity sector than to liberalise the gas sec-
tor. In contrast to the gas sector, with only one incumbent, before the electricity sector was
liberalised it already had a market structure with a complex network of actors involved. A
Central Electricity Generating Board (CEGB) co-ordinated the generation and supply of the
national grid. Electricity was supplied by twelve Area Boards, as regional monopolies. This
vertically and horizontally disintegrated sector was reformed with the 1989 Electricity Act. As
for power generation, the CEGB was split into three companies: for transmission a National
Grid Company (NGC) was created, jointly owned by twelve Regional Electricity Companies
(REC); it replaced the Area Boards. The RECs were privatised, and the regional monopolies
were abolished to promote competition. In 1995 the NGC was privatised, too. With the Elec-
tricity Act, the core goal of the government was to promote competition in power generation
and supply and ‘to regulate the behaviour of the monopoly companies in the market’ (Gilland
1996: 244). Therefore, a Director for Electricity Supply (DGES) and a new Office for Elec-
tricity Regulation (OFFER) were established. As it was a restructured industry, OFFER had to
cope with special regulatory demands. Because supply and distribution were separated in the
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electricity sector, the regulator was mainly concerned about ensuring open access to the grid
and regulating prices.

OFGEM - The Merger of Offices

Since the two separate regulators for gas and electricity have been set up, there have been
proposals to merge the two institutions (see e.g. Helm 1994. 30). To rationalize decision-
making and to reduce inconsistencies between the regulators in the two energy sectors, there
was a strong impetus to merge OFFER and OFGAS into a single Office for Energy Regula-
tion.

It was not until 1997 that the new Labour government re-examined the existing regulatory
framework (DTI 1998). The regulatory approach of previous conservative governments was
criticised for being too narrow, primarily on economic regulatory issues. In contrast to the
earlier approach, Labour proposed extending obligations on social and environmental regula-
tory issues. It also suggested aligning the electricity and gas regimes and merging the regula-
tory offices for electricity (OFFER) and gas (OFGAS) (DTl 1998a). The core argument in
favour of merging gas and electricity regulators was that there was increasing convergence
between the two energy markets.

With the Utilities Act 2000, OFFER and OFGAS were merged with the Office of Gas and
Electricity Markets (OFGEM) (see Graham 2000). OFGEM takes decisions under the Gas Act
of 1986, the Electricity Act of 1989 and the Utilities Act of 2000. The main objective of the
new regulator are to protect the interests of gas and electricity customers by promoting com-
petition and regulating monopolies and to enhance competition in electricity generation or gas
transportation. This new energy regulator, OFGEM, will provide the regulatory model for the
foreseeable future.

The Role of the DTI in the Energy Regulatory Regime

Before liberalisation, the gas and electricity sectors were supervised by the Department of
Energy (DEN). In 1992 the Major Government abolished the DEn, and the competencies were
transferred to the DTI, which has been the sponsoring department for energy regulators since
then (Eising 2000: 158). To ensure a smooth transition from a monopolistic to a competitive
system, the ministry intervened heavily in both sectors (Gilland 1996: 257f.). Additionally,
the DTI influenced the sector by subsidising British Coal and by ensuring the diversity of en-
ergy sources such as nuclear energy.

18 Viewing the two markets in isolation was considered even more demanding in order to react more quickly

and efficiently to demands to regulate the markets (DTl 1998a: 1, 5). For additional reasons for the
merger see J.-P. Schneider 2001: 281f.
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Analysis shows that the DTl afdFGAS were in close co-operation: For example, it was the
DTI, not the regulator, who was responsible for determining price caps. Additionally, to mod-
ify price formulas, OFGAS had to negotiate them with the DTI: it was not allowed to change
them independently (Hogwood 1990: 600). With the 1995 Gas Act, DTI’s influence in-
creased, as it was allowed to veto license modifications.

With respect to the sharing of competencies between the regulator and DTI, during the exis-
tence ofOFFER, the DTI held ‘strong reserve powers in addition to those of the regulator’
(Prosser 1997: 151). This is clearly indicated by the fact that the formal powers of OFFER
were constrained by the DTI: The DTI was allowed to impose supplementary price caps on
OFFER (Prosser 1997: 153). Additionally, the DTI had the power to issue licences, and the
Secretary of State was allowed to veto any licence modification concerning the regulator and
industry (Veljanowski 1994: 9f.).

By establishingOFGEM, DTI responsibilities were maintained, such as the veto license
modifications. However, because of the Utility Act of 2000 a new kind of relationship
emerged. In accord with this the Secretary of State has competencies for guiding OFGEM on
social and environmental objectives. This is seen as further politicising the regulatory process
(Graham 2000: 93, 102f.).

In sum, in the energy sector the ministry plays a central role, and it co-operates very closely
with the regulator.

The Role of Competition Authorities in the Regime

Apart from the regulatory agency, the regulatory regime in the British Energy sector contains
the Office of Fair Trading (OFT) and the Competition Commission (CC) (until 2000 the Mo-
nopolies and Mergers Commission (MMC)).

Focussing on the relationship between regulators and the CC, both OFFER and OFGAS had
to agree with the CC on the licence changes, and OFGEM must now do so, too. If there is no

agreement between the regulator and the companies, e.g. on price caps, it is the CC which
takes the final decision. However, because this is a time-consuming decision-making process,
companies try to avoid this procedure (Gilland 1996).

Especially in the gas sector, the MMC has played a crucial role in supporting the regulator’s
goal of enhancing competition. In sector inquiries in 1988 and 1992 the MCC argued that BG
had used its de-facto monopoly for discriminatory practices and against public interest goals.
It therefore paved the way for the 1995 Gas Act, which forced BG to split up into two separa-

te units (Durach 1996: 108ff.).

With respect to issues on anti-competitive behaviour or the abuse of dominant position in the
energy sector, with the Competition Act 1998, the relations between OFGEM and OFT
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changed. Similarly to OFTEL, these two institutions agreed to set up a Concurrent Working
Party (CWP) to ensure consistent decisions and optimal co-ordination.

3.2.2 The Self-Regulatory Regime in Germany

In the energy sector the German regulatory regime remains an exception. In contrast to Brit-
ain, Germany has not yet created sector-specific regulatory agencies. Instead, a system of
‘regulated self-regulation’, based on so called associations’ agreements (AA), has been set up
(Schneider 1999: 41ff.). However, three years after the liberalisation, the BMWi and the
BKartA established new divisions and task forces parallel to the AA’s as a supplement to re-
duce anti-discriminatory practices.

Germany started regulatory reforms in the late 1990’s. Germany opened its electricity and gas
sectors predominantly because of international pressures on the energy sector and European
legislation that promoted liberalisation of these sectors (Eberlein 2000:'85f.).

Before liberalisation, the German gas and electricity sector was not dominated by one incum-
bent, as the British gas sector was. Instead, there were around 1,000 firms involved in the
provision of energy — privately as well as publicly owned. These were interconnected utilities
(Verbundwirtschajt which owned the national grid together with regional companies and
municipal utilities. To install and protect the monopoly, companies concluded horizontal de-
marcation contracts and vertical contracts between energy suppliers and local grid companies
(see Ortwein 1996: 108ff.).

The state did not establish a full regulatory system in the sector. In contrast to telecommunica-
tions, this sector never had a special ministry for energy regulation. Instead, the economic
ministries of theLanderdefined and supervised the duties of regional energy and gas mono-
polies. Additionally, a variety of competencies, e.g. the grid code dealing with technical is-
sues of gas and electricity supply, were left to the interconnected utilities.

As a consequence, the central instruments for regulation in the German electricity and gas
sector are theassociations’ agreementgAA, Verbé&ndevereinbarung AAs are contracts
negotiated between associations, which represent the actors of the energy markets. They aim
to define basic rules to prevent competitors from engaging in discriminatory practices and to
establish transparent principles to ensure third party access. In general, AAs are thought to be
flexible regulatory systems because they leave the state out of the bargaining process and are
though to be instruments who effectively solve implementation problems. TheAfivrstvas

set up for theelectricity sector, later followed the gas sector.

19 The EU directive 96/92/EC defined rules for creating a common electricity market. For the gas sector, in

1998 the EU directive 98/30/EC was set up.
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Electricity Regulation

One core reason for liberalising the German electricity sector was the 1996 EU directive for
electricity. This directive mainly focussed on the creation of competition in electricity genera-
tion; however, it pointed to the transmission and supply of electricity, too. The directive out-
lined regulatory models for third party access. Member states were allowed to choose between
a single buyer model, or regulated and negotiated third party access (see Article 15, 16, EC
98/30/EC)Y*° With the system of negotiated third party access, the German regulatory system
distinguishes itself from other European member states. While all other states opted for a
regulatory agency model, with the definition of AAs, the German energy sector ‘stands out as
a regulatory exception’ (Eberlein and Grande 2000: 7).

The new Energy Law (Energiewirtschaftsgesetz, EnNWG), established in 1998, opened the
sector to competition. Demarcation treaties were abolished and companies were obliged to
provide third party access. However, it was left up to the companies to define procedures for
implementation. Therefore, associations agreedftsAA (AA 1) for the electricity sector

in order to fill this gap. The AA 1 was set up in 1998, and it mainly defined criteria for calcu-
lating access fees on the basis of a concept of capacity-based and distance-related prices (for
details see Brunekreeft and Keller 2000a).

Only traditional actors of the sector agreed to the AAL: i.e. the interconnected utilities (the
VDEW), the industrial consumers (VIK) and the Federal Association of German Industry
(BDI). However, negotiations were opened for upgraded versions of the AA 1, e.g. for the
new entrants to the energy market such as the newly founded Free Energy Supply Association
(FEDV).

With the AA 2, which was agreed on in 2000, a more market- and competition-friendly solu-
tion was negotiated. Instead of a distance-related definition of costs, the system was adjusted
to regulations for access to the net. The AA 2 defines core components of the costs of trans-
mitting energy through grids. On basis of these components, each grid owner has to publicise
the individual net access and transmission prices, and this is not distance related. Addition-
ally, the AA 2 points out that the parties involved should agree to net access contracts
(Netznutzungsvertragéj.

There iscontinual dissatisfactionwith this system of negotiated third party access. New in-
dependent electricity suppliers especially feel disadvantaged. They argue that there are ongo-
ing discrimination practices: Since the agreement is not legally binding, they blame regional
and local suppliers for not sticking to the principles of the AA: Specifically, not all grid own-

ers have openly published their grid prices. Additionally, they point to the fact that there
would be great variation in net access prices and overpriced switching costs (see e.g. FAZ

0 For more details on differences between negotiated and regulated third party access see Brunekreeft and

Keller 2000: 134ff.
However, the AA 2 does not define how to formulate contracts in detail. For an overview in relation to
net access contracts see Theobald, Wyl, and Dreschler 2001.
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05.09.2000; FTD 27.12.2000). The associations agreed to furtherisgpthe rules defined in
the agreements, i.e. to adapt the AA 2 to actual market developments and to abolish imple-
mentation gaps by the end of the year 2001.

Gas Regulation

For thegas sector liberalised two years after the electricity sector, with a self-regulatory sys-
tem based on associations’ agreements, a more or less similar regulatory regime was institu-
tionalised. The AA 1 for gas was negotiated by traditional actors in the sector, i.e. the inter-
connected utilities (the BGW), the industrial consumers (VIK), local suppliers (VKU) and the
Federal Association of German Industry (BDI).

The agreement on a regulatory framework for the gas sectomeas complicated than in
electricity, because the sector has more obstacles that restrict competition. For example, since
gas is not locally produced, it often has to be imported on the basis of long-term contracts,
which can not be easily modified. Different gas qualities between regions cause difficulties in
the transmission of gas as well as the calculation of prices. There is a much more fragmented
grid system; that is why different transmission zones on the local, regional and national level
have to be taken into account when negotiating grid prices. Because of these issues on gas in
the AA 1, negotiations were complicated, and the first agreement was only signed after long
delays (FTD 05.06.2000).

First, the associations decided on a cornerstone pd&ukp(nkte-Papigr which contained

basic principles for an agreement. In July 2000 A#e 1 defined principles for opening the
sector to new competitors. The agreement outlined principles, such as the procedures for ac-
cess to networks or rules for the compatibility of gas, which make the transmission through
grids possible.

However, the AA 1 did not include a comprehensive regulatory framework. A variety of
technical details were left open, and only preliminary agreements were made, e.g. on the use
of different gas qualities or on the access to storage facilitedgasspeichgr As a conse-
guence, negotiations on the agreement immediately continued. New entrants, who criticised
the AA 1 for its intransparent tariff system — the conditions for net access — saw the negotia-
tions as a second chance to reach a more efficient basis for liberalisation (FAZ 21.11.2000).

In March 2001 asupplement to the AA 1 was implementedMore transparent principles on

the access to the grids were agreed to. Additionally, the supplement clarified that new entrants
have equal access to storage facilities, and it ensured principles on how to deal with distribu-
tion shortagesEngpalRmanagemeént

With a second supplementimplemented in September 2001, apart from defining further
technical details, such as principles to define transmission prices, it agreed to open the gas
market for private customers in 2002. Additionally, an arbitration tribuSah{edsgerichtis
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to be established to settle contested issues and avoid going to the courts. The associations
agreed to formulate an AA 2 by mid-2002 (FAZ 22.09.2001).

The Role of the BMWi in the Energy Regulatory Regime

With respect to the relationship of the BMWi and the associations’ agreement in the electric-
ity and gas sector, the official rule is that the BMWi will not get involved in this system of
‘regulated self-regulation’. The BMWi does not intend to be influenced and prejudiced, and it
intends to ensure its own independence in case the BMWi has to step in (Interview BMWi,
March 2001). However, new entrants criticise this for being 'politically motivated un-activity'
(Interview New Entrant Jan. 2001).

The BMWi has encouraged all involved parties and their associations to negotiate the agree-
ments. The ministry has not only closely shadowed the negotiation process (Interview BMWi,
March 2001). Additionally, by threatening to set up a regulator, the BMWi has pushed the
associations to intensify negotiations and come to an agreement (see e.g. FTD 02.03.2001).
Since the BMWi does not influence the content of the AAs, it informally influences the nego-
tiation processes: for example, since private consumer groups were absent from the negotia-
tions for the AA for gas, the BMWi motivated and spurred the representatives of consumer
groups (the AGV,Arbeitsgemeinschaft der Verbraucherverbdnde interfere (Interview

BMWi, March 2001). Additionally, the BMWi has to take over functions that a self-
regulatory system is not able to deal with; for example, the ministry represents the energy
sectors during negotiations at European level. When other member states send representatives
from their regulatory agencies, ministerial civil servants have to do the job for the AAs.

However, the BMWi has changed its role in energy regulation: Three years after liberalisa-
tion, the ministry establishedtask force, which should be ready for work at the end of the
year 2001 (FAZ 8./9.09.2001). Its goal is to prepare test cadestérverfahrep for grid
owners for the BKartA. The task force has legally sanctioned competencies nor any enforce-
ment powers to optimise the process of regulation (Wirtschaftswoche 28013. However,

the force, staffed by ten civil servants, is headed by a former director of the BKartA, who acts
as a ‘person of trust’ (FTD 01.08.2001).

In sum, the BMWi plays a central role in the energy regime and has an impact on the AAs.
The BMWi not only shadows the negotiations of the AAs, it also influences their outcomes.
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The Role of the BKartA in the Regime

Since AAs are not enforced by law, actors within the sector utilised other state institutions to
reach support. Grid owners have often agreed to provide access to their nets after the deci-
sions of cartel offices and courts.

In the regulatory regime for gas and electricity, a fragmented system of competition authori-
ties on the federal (the Federal Cartel Office, BKartA) arihder levef® has been set up.

Both the BKartA and_andercartel offices share competencies for dealing with the abuse of
dominant market power in energy production and supply. Because the energy sector has re-
gional markets, theandercartel offices are responsible for cases in their geographicafarea.

On both levels, the offices have to deal with an increasing number of cases.

For electricity, apart from having the associations’ agreeni&grtA decisions have helped

to reduce discriminatory practices by grid owners that have prevented transmission. The
BKartA decided that although there are restricted capacities for transmission, a special capac-
ity of the grid has to be kept open for transmission by third parties. In other cases, cartel of-
fices act as mediators between new entrants and established grid owners to define the price to
be paid for third party access. Both parties agreed to a preliminary price, which had to be con-
firmed by the BKartA (BKartA 24.08.2000). Additionally,ander cartel offices decide on

cases such as the legality of switching costs or the legality of grid owners’ refusal to conclude
contracts for net access.

However, this style of decision-making in the regulatory regime has s&engly criticised.
Compared to regulatory agencies, cartel offices only have a partial regulatory function. They
have little capacity — both in terms of staff as well as knowledge — to cope with energy regula-
tory issues. Furthermore, there is neither an immediate enforcement mechanism nor a suffi-
cient capacity to cope with complaints without delay (FAZ 14.12.2000).

Therefore, in August 2001 the BKartA establishedew division as a decision chamber
(BeschluRabteilung staffed with seven civil servants. This division is entrusted with the issue
of competition in the German electricity supply industry. The division deals with test cases
and attempts to reduce the number of individual cases. Although the division lacks competen-
cies of direct enforcement, the BKartA hopes that initiating court procedures will serve as a
deterrent. The president of the BKartA views this set up as a ‘new quality of regulation’ (SZ

= The courts play a central role in the regime. They deal with cases to force grid owners to allow transmis-

sion. However, because the BKartA receives the highest publicity, most cases are brought before the
BKartA (Interview BKartA, March 2001). There are serious problems with decisions of courts: As com-
plaints often go through various stages of appeal before the case reached the Federal Supreme Court
(BGH, Bundesgerichtshifit takes up to five years until a final decision is taken. Additionally, courts

only decide on specific single cases; that is why there is only a reduced effect to prejudge on other cases
(geringe Prajudizwirkung(FAZ 10.03.2001).

For an overview on theandercartel offices and their involvement in energy regulation see Bauer 2001.

For details on the competencies of cartel offices and the distribution betwedrétidler and Federal

levels see Schneider 1999: 468ff..
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02.08.2001). The division closely co-operates with the task force of the BMWi (Interview
BKartA August 2001).

Apart form the division, in September 2000a8brking group constituted by the BKartA

and someLander cartel offices”™ was established to consider the general issues of energy
regulation. Their main purpose is to organise coherent decision-making between the offices,
to co-ordinate cases and to decide on test cases. In April 2001 the working group published a
report defining principles on improper net access costs and general guidelines to measure ob-
structions to net access for the electricity sector (BKartA 2001). In general, the report high-
lights that the working group will increase the pressure on grid owners to stop incorrect be-
haviour. Deciding on test cases should help to increase the legal certainty within the sector.

In sum, competition authorities play an active role in the regulatory regime for energy.

Future Institutional Changes on the Regulatory Regime

Because of the above mentioned criticism on the regulatory regime, which causes a lack of
competition in both sectors, there are on-going debates about replacing the AAs with a regula-
tory institution for the gas and the electricity sectors (see e.g. Wetzel 18.01.2001).

Thenew entrants not only criticise the system of AA’s, they also criticise the latest set up of
the task force in the BMWi. The task force is interpreted as too late and too weak of a prob-
lem-solving approach. The new entrants thus desire legal grid regulation and the establish-
ment of a proper regulator (Initiative Pro Wettbewerb 12.03.2001). The new institutions in the
BKartA and the BMWi are interpreted as the ‘nucleus’ of a new NRA (FTD 01.08.2601).

Apart from new entrants, thEuropean Commissionis especially sceptical of the German
self-regulatory approach. The Commission has argued in favour of regulated third party ac-
cess and the establishment of a regulatory agency. With proposals to bring forward the liber-
alisation process, the Commission intends to push Germany, as the only European country
without a regulator, to establish an energy regulator (FTD 14.03.2001).

Only the former incumbents are clearly in favour of the self-regulatory regime. As the ini-
tiators of this system, they interpret the AAs as systems of private regulation, which enable
companies to negotiate directly within a flexible and non-bureaucratic system (Interview
RWE April 2000). They argue that regulatory agencies are always less optimal than self-
regulatory solutions (Interview Ruhrgas AG April 2006)nstead, they founded a new work-

ing group calledNegotiated Network Access Regime — Agency’ (NARAas a new ‘speak-

ing tube’ for the system of negotiated third party access in electricity and gas. The group,

= The Lander of Nordrhein WestfahlenBayern Baden-WirttembergHamburg and Niedersachserare

member of this group.
See Coen in this report.
There is scientific support on this view see Engel 2002.
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founded by the associations which negotiate the AA’s, intends to report on the self-regulatory
system at both the national and international I€¥el.

On the governmental side, ti&MWi agrees that there are problems within the regulatory
regime, and it therefore has set up the task force. However, it is still in favour of negotiated
third party access. The government sticks to the traditionally ‘lean energy law’ and light-
handed governmental interventioni$fiHowever, especially in the case of negotiations for

the AA 2 in the gas sectors, where it was very demanding to reach an agreement, the BMWi
used the announcement that a regulator would be set up as a threat to bring the associations
back to the negotiation table (FTD 02.03.2001).

The BMWi argues that the system of AA will only have a future if there are decreasing cus-
tomer tariffs, transparent principles for net access and clear regulations to switch customers.
The Energy law authorises the ministry to setlegal grid regulation (Netzzugangsverord-

nung) for third party access: this is outlined in Article 6 (2) for the electricity and Article 6a

(4) for the gas sectdf. The BMWi interprets this clause as an ‘emergency break’ put in place

in case the associations are not able to establish a fair system of third party access. As a regu-
latory model, instead of opting to set up a single regulator, they agree with the BKartA that a
regulator ought to be installed under the roof of the BKartA (Interview BMWi, March
2001)%

Although there are powerful actors, such as the BMWi or established companies, which also
prevented the establishment of a regulator, the pressure on the existing regulatory regime is
rising. As a last initiative, the BMWi — in response to the pressures from Brussels — has asked
for a two to three year ‘grace periodS¢honfrist to test the associations’ agreements (FTD
15.05.2001). If associations, the ministry and BKartA are not able to solve the above listed
weaknesses of the AAs, developments in the regime might lead to the installation of a regula-
tory body.

3.3 The Rall Sector

The rail sector was long considered as a natural monopoly with high ‘sunk costs’. However,
with the goal of reducing state subsidies, enhancing productivity and increasing the sover-
eignty of consumers, states opened their rail sectors. The state nevertheless retained strong

28

"o See for more details see http://www.bdi-online.de.

The BMWi argues that the 1998 Energy Law is ‘even leaner than the old one was, however, it might be
sometimes even too lean’ (Interview BMWi, March 2001).

For the electricity sector, proposals for a directive for legal grid regulation were formulated (see e.g.
Kafka et al. 1998). For gas, onlgcently was such a regulation formulated (Interview BMWi, March
2001).

The BKartA strongly opposes setting up a NRA to prevent the further sectoralisation of competition law.
The BKartA fears loosing competencies to a new institution. Thus, it lobbies for the extension of its own
competencies, i.e. to modify the competition law so that it @oeive direct enforcement power (reform

of Article 19 (4) GBW) (Boge 2001).
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influence on public service obligations. In general, this led to opening the rail net up to other
competitors; it also led to the separation of net and services and the reduction of state compe-
tencies (see Benz 1997: 163). However, the state retained strong influence on public service
obligations. To create and support markets, new regulatory regimes were established. In the
following, developments in the regulatory regimes of the British and German rail sectors are
explored.

3.3.1 The British Regulatory Regime in the Railways as a System of ‘Dual Regula-
tion’
In Great Britain, the rail sector was the last utility sector to be liberalised by the Conservative

Government. With high speed and intensity, a radical approach was taken to reform the sector
(Dudley and Richardson 2000: 198).

Before the rail reform, the sector was publicly-owned, with British Rail (BR) as the incum-
bent. BR was vertically integrated, with a hierarchically organised body. The state was heav-
ily involved in the sector: As a nationalised industry, BR was financed by the state and super-
vised by the Department of Transport (Dc'f).

Government and the British Rail Board (BRB) — the management board of the BR responsible
for running the system — had a close relationship. Statutory frameworks had been set up to
organise the relationship between BR and DoT; however, they were only vaguely defined
(Knill 2000a: 149). Government had wide discretion, which caused a ‘constant irritating
stream of interventions’ on BR, delayed decisions and reduced the effectiveness and effi-
ciency of the railways (Foster 1992: 84ff.).

There wasconstant criticism of the British railways, i.e. of its operational inefficiency and

high maintenance costs, its loss-making and its dependence on heavy subsidies. Beginning in
1979, the Conservative government, with a neo-liberal stance, spurred on debates to reform
the railways (Knill 2000a: 160f.). For the government ‘the question was not so much whether
to privatise BR, but how to do so’ (Hass-Klau 1998: 34).

After first initiatives towards a rail reform in the 1980s (Gourvish 1999: 127f.), John Major’s
government undertook radical changes. A White Paper was published in 1992 (DoT 1992),
and with thel993 Railways Act,a rail reform was initiated with the core goa splitting up

BR. The separation of the rail track and services led to vertical and horizontal fragmentations.
The following private bodies were created:

32 The DoT was later transformed to a Department of Environment, Transport and the Regions (DETR).
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Railtrack (RT), constituted as a separate track authority in 1994 and privatised in 1996,
is responsible for managing the infrastructure (network and stations), i.e. train planning,
signalling and the supply of access to tracks and stafions.

The Rolling Stock Companies (ROSCOs)own the trains and lease them to private
businesses.

For passenger transport, twenty-five privataéin operating companies (TOCs)were
set up. The TOCs are franchises. The private sector competes to buy the rights of opera-
tion.

For freight and parcel businedsight operating companies (FOCs)with specific tasks
— such as regional distributors or companies that transport from harbours or airports —
were established and sold to the private sector.

To regulate this complex and fragmented system of privatised bodies, interlinked by contrac-
tual relationships, there is not just one regulator, as in the case of telecommunications and
energy. Insteadwo regulatory bodieswere created. They have to regulate the private mar-
ket, but as a second sector-specific function, they also subsidize unprofitable passenger ser-
vices*

Especially because of this second regulatory function, the regime is describe as ‘radically dif-
ferent from [...] other utility regulators’. This reflects the ‘considerable regulatory complex-
ity’ of the rail sector (Prosser 1997: 185ff.).

As a primary regulatory body, th@ffice of Rail Regulation (ORR) was institutionalised.

This institution functions similarly to regulators such as OFTEL or OFGEM (Thatcher 1998).

A director general, the rail regulator, is set up as the head of the regulator. The overall task of
the agency is to regulate the newly created market in the rail sector: This includes promoting
competition and preventing the abuse of dominant positions. To do so, first, the ORR grants
and enforces licences to operate trains. Second, the regulator defines and monitors the access
and charging on the network. For example, the ORR approves the track access charges, which
have to be paid to Railtrack by the operators. Third, the regulator supervises the contracts ne-
gotiated between TOCs and RT. Additionally, the ORR monitors the performance of RT.

The second regulator was tikfice of Rail Passenger Franchising (OPRAF) established
as a franchise authority to negotiate and monitor the franchise contracts with the TOCs. The
central characteristic of the rail sector is that, in the most cases, it is not a profitable entity.

B Railtrack had to announce bankruptcy in 2001, was taken into administration and is now to be trans-

formed into a non-profit organization. So far only one bid has been made to the Government by a ‘com-
pany limited by guarantee’. The latter will need to raise the financial means to take over RT, including its

debt of 4.5 billion pounds. A part of them will be public means.

The reasons for having two regulators mainly stem from the decision to set up RT as a private monopoly.
For the ORR it would cause problems: one the one hand, in subsidising RT, and, on the other, in defining
RT’s access charges (Interview ORR, N2@00).
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Therefore, TOCs are dependent on state subsidies. The central goal of OPRAF is to distribute
public funding as subsidies and to ensure the quality of the rail service at the lowest possible
costs (see Bristow, Preston, and Nash 1998).

OPRAF has to put franchises up for bidding. Franchising contracts are concluded with the
highest bidder. These contracts contain the subsidies granted and define performance stan-
dards to ensure that the subsidies are invested for effective, efficient and safe rail services.

Additionally, OPRAF regulates the consumer prices: The regulator controls and monitors a
variety of standard and discount tickets to prevent TOCs from increasing their rising profit by
increasing fares. While OPRAF supervises the economic performance of the TOCs and en-
hances marketisation between the TOCs via yardstick competition, a Rail Inspectorate (RI)
has taken over responsibilities to ensure the safety of the railways.

The Transport Act 2000 and the establishment of the Strategic Rail Authority
(SRA)

The Railways Act of 1993 took a radical stance and caused changes which went beyond regu-
latory reforms in other utility sectors in Britain. With the ORR and OPRAF the reform had a
unique regime of dual regulation, which went ‘against the grain’ of the general trends in other
utility sectors.

However, the regime had problems successfully regulating the sector: A central concern was
theimbalance between Railtrack and the TOCs Contracts were not carefully enough nego-
tiated (Interview SRA, Nov. 1999). Another challenge was the confusion between ORR and
OPRAF within the system of ‘dual regulation’ (ORR 1997). For example, both institutions
had overlapping competencies in consumer protection. There were still unsatisfactory out-
comes, e.g. with train delays, under-investment in the net and a high rate of acCidEmes.
performance of the whole liberalised rail system was described as ‘rather poor’ (Héritier
1998: 15f.; Héritier and Schmidt 2000: 562).

The Labour government, which took over government in 1997, started an investigation of
the sector and developed the regulatory regime further. First plans to renationalise the sector
were stopped, because it would have been too expensive to reverse privatisation. Instead, with
a reform of the rail law, the fundamental weaknesses of the sector ought to be overcome. A
White Paper was published with the goal of creating a safe, modern and high quality transport
system by establishing a more effective regulatory framework (DETR 1999). Some of the
main flaws were considered the lack of long-term strategic planning, the confusion of compe-
tencies between ORR and OPRAF and the lack of a consumer focus.

® For an overview of further problems see e.g. Schubert 2000.
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The most prominent proposal was to reform the regulatory regime by settingdStatagic

Rail Authority (SRA) , an institution described as a ‘vehicle for long-term commitment by
Government to the railways’ (ORR 1997). However, the SRA views its own creation as offer-
ing ‘a second chance to do things better after we have learnt from failures of the past’ (Inter-
view SRA, Nov. 1999).

In 2000, with a newlransport Act, the SRA was established. As a ‘multi-party merger’, it
took over other institutions from authorities still in operation as well as individual competen-
cies (SRA 2000: 15). Most importantl@PRAF was abolished and the SRA took over its
competencies In contrast to the short-term oriented regulatory style of OPRAF, the SRA
decides in reference to long-term perspectives. The SRA will becosteategic investor,

with competencies to negotiate passenger rail franchises and to enforce consumer protec-
tion.%®

Additionally, the SRA received competencies from other institutions within the regulatory
regime. The SRA took over some competencies from the DETR: the allocation of freight
grants and responsibilities on statistté€Competencies on safety control were shifted from
Railtrack to the SRA. As a further task, the SRA is the new central bodgdnsumer pro-
tection; that is why competencies on this issue formerly held by the ORR were shifted to the
SRA. Additionally, the SRA took over the British Railways Board (BRB).

As a consequence of the creation of the SRRR was reformed, too. From February 2001

the regulator gained new competencies, but lost others. The core goal was to enhance the
ORR’s role as an economic regulator and to optimise ORR and SRA co-ordination (Interview
SRA, Nov. 1999). With the Transport Act, ORR gained new competencies to closely monitor
Railtrack and the ROSCO'’s. Besides, the ORR lost competencies, some, such as consumer
protection competencies, being transferred to the SRA and the DETR.

In sum, the Transport Act of 2000 led to a major shift within the regulatory regime of the Brit-
ish railways. The dual regulatory regime was re-organised. New competencies were given to
the regime, especially to the SRA, and functions were newly distributed between institutions.

However, there are even doubts about the future of the SRA. With the appointment of a new
transport minister after the 2001 election, the SRA was blamed for not having reached its
goals, as it failed to provide reliable train services. The SRA was criticised for having loosely
defined competencies, for improperly managing the rail sector and for its difficulties in its co-

% To give an example, instead of three to five year contracts, new franchise contracts will have a duration of

up to 20 years so that TOCs have greater incentives to invest.

There are even plans to transfer all competencies on strategic planning in the rail sector from the DETR to
the SRA (Interview SRA, Nov. 2000).

The BRB, which before the 1993 Rail Reform was the management board of BR, survived the 1993 rail
reform. Until the creation of the SRA it was a residuary body responsible for issues such as non-
operational railways land, or the provision of advice on railways policy (http:www.brb.gov.uk).
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operating with the ORR (The Times 30.06.2081Yhe new minister proposed a new fran-
chise policy. He also recommended narrowing down the SRA'’s role in improving the day-to-
day running of the rail net (DTLR 16.07.01). The ministry even argued for ‘keeping open the
option of merging the roles of the regulator and the SRA’ (The Times 30.06.2001). As a con-
sequence, to clarify and newly define its role, the SRA has to develop a strategic plan to ex-
plain how to provide strategic leadership.

The Role of the DETR in the Rail Regulatory Regime

Before liberalisation, the British Rail Board (BRB), which steered the British Rail (BR), was
under the close supervision of the DoT, which had powers of intervention. Although there
was the separation between general policy and the day-to-day administration by the BRB —
which was clear in theory and defined by the ministry, the Secretary of State and politicians —
there was intense political involvement. For example, when ministers tried to reduce the in-
vestment in the railways, endless discussions delayed the decision-making (see Foster 1992:
83).

With regulatory reform, the government continued to set the general railways policy. Besides,
as the rail sector is still very politicised; ministers still have a hand in the regulatory process
and the day-to-day decisions.

With the Transport Act of 2000, the relationship of ORR and SRA to the DETR changed. The
ORR is formally independent of the government; however, there is governmental interven-
tion. The ministry still plays a central role, as it issues the licences to Railtrack. Additionally,
the ORR is allowed to close passenger services so long as the ministry agrees (Prosser 1997
186f.). The ORR admits that it ‘cannot be completely independent of the views of the gov-
ernment of the day’ (Interview ORR, Nov. 1999).

In contrast, OPRAF, and now the SRA, are even more closely supervised by the DETR. Arti-
cle 206 of the Transport Act of 2000 explicitly determines that the DETR is allowed to direct
the SRA and guide its strategies. The ministry admits that it ‘gives a firm steer’, for example,
on the renegotiations of franchises, to ensure that performance improves (Interview DETR,
Jan 2001). Especially with latest decisions by the government, promising a 1.5 bil pound sub-
sidy to Railtrack, there will be enhanced relationships between the ministry and SRA (FT
24.03.2001), since, with this decision, the government has an even higher interest in directly
controlling Railtrack.

3 For criticisms also see the notes of the hearing of the SRA’s chairman and its chief executive at the Select

Committee on Environment, Transport and Regional Affaires. See http://www.parliament.the-stationery-
office.co.uk/pa/cm200001/cmselect/cmenvtra/434/1050102.htm.
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The Role of Competition Authorities in the Regime

Within the regulatory regime in the railways, the Office of Fair Trading (OFT) and the Com-
petition Commission (CC), which was the Monopolies and Mergers Commission (MMC)
until 2000 are involved. In cases where the TOCs or companies such as Railtrack do not agree
with the decisions of the ORR, it is possible to appeal to the CC for a final decision. As
Prosser outlines, the sector always has the ‘potential involvement’ of the MMC (Prosser 1997
187).

With respect to relations of OFGEM and the OFT, the Competition Act of 1998 changed the
competencies of the two institutions on anti-competitive behaviour or the abuse of dominant
position. Like OFTEL and OFGEM, ORR and OFT set up a Concurrent Working Party
(CWP) to co-ordinate the decision-making between the two institutions. The institution with
the most sectoral knowledge and most recent experience has to decide on the case. As a con-
sequence, the ORR is more involved in cases on competition issues related to the rail sector,
and the involvement of the OFT has decreased.

3.3.2 The German Rail Regime — From a Supervisory to a Regulatory Agency?

Before the liberalisation of the German rail sector, eutsche BundesbahibBB), as a
publicly owned monopoly, had the status of a public authority. Article 87 (1) of the Basic
Law defined the railways as part of the federal administration. Therefore, the majority of
‘sovereign functions’lfoheitliche Funktionerwere carried out by the DBB itself.

State supervision incorporated two institutions: the Federal Ministry of Translglomiste-

rium fur VerkehrBMV, later BMVBW)*° and the Federal Cartel Office (BKartA). The main
competency of th8MV focused on strategic policies as well as detailed operational issues of
the DBB: for example, tariffs, personnel management or budgetary plans. Additionally, the
Lander had supervisory functions regarding regional planning and technical issues (see
Kihlwetter 1996: 15). As a consequence, ‘there were simply too many actors ready and able
to interfere in the railway’s commercial decisions’ (Teutsch 2000: 290).

After thirty years of debates on general principlé® 1994 a rail reform was initiated to re-

duce the ‘structural overload’ of the state (Lehmkuhl 1996). The state monopoly of the
Deutsche Bundesbahed to unsatisfactory results, e.g. low productivity, rising annual defi-
cits and increasing debts, with the ongoing threat of bankruptcy (Héritier 1998 T8jre-

fore, the main goal of the reform was to stop further losses in revenues and to strengthen the
railways by reorganising the public monopoly.

40 In 1998, the former Ministry of TransporB(@ndesministerium fiir VerkehBMV) was merged with the

Ministry for Building and HousingBundesministerium fir Bauen und WohnBMBW) to a new minis-

try, it formed the BMVBW.

Between 1949 and 1990 the West German rail system saw 16 reform initiatives, which all failed to be
implemented (Holst 1997: 84).

2 For a detailed analysis see e.g. BMV 1991; Julitz 1998; Windisch 1987.
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The European railways Directive 91/440/EC pushed forward the German reform. @a-the
tional level, the German unification and the desire to mergelbatsche Bundesbalamd the
Eastern Germameutsche Reichsbahncreased the pressure for reforms. Therefore, these
‘parallel discussions’ on the national and European level ‘facilitated building a consensus
over the national reform plan’ (Teutsch 2000: 302ff).

The keymeasuresof the new Rail Law (Allgemeines Eisenbahngesetz, AEG) were as fol-
lows:

Transformation of two state railways into one joint stock company: The West Ger-

man Deutsche Bundesbah{PBB) and the East GermaBeutsche Reichsbahwere
merged and transformed into tli#eutsche Bundesbahn A@BAG), a unified joint-

stock company under private law, while the debt of the two former state companies were
taken over by the federal government.

Separation of track/net and infrastructure from operational units: On the European

level, the option of completely separating the infrastructure and operation was discussed.
However, the DBAG remained vertically integrated and had to separate its functions into
sections such as track, freight and passenger transport services. In 1999 these sections
were transformed into independent companies under the holding of the DBAG.

Non-discriminatory third party access to the rail network: As the consequence of the
liberalisation and the opening of the market, non-state companies now have to be given
access to the net from DB Net AG, the infrastructure branch of the DBAG. With this rail
law, operators now pay for the cost of using the track. The conditions have to be negoti-
ated in a self-regulatory process.

With the formal privatisation and the establishment of the DBAG, all sovereign functions
formerly carried out by the DBB had to be separated and transferred to new institutions. A
new regulatory regime had to be developed. Apart from the ministry (the BMVBW) and the
Federal Cartel Office (BKartA), a new agency was set up, the Federal Railway Agency
(Eisenbahnbundesani&BA).

EBA

All sovereign function& were transferred to the EBA, which was established in d%%e-

fined as anadministrative agency, the EBA is responsible for the ‘supervision’ and ‘ap-
proval in the rail sectorAufsicht und Genehmiguhdts main task focuses aechnical is-
suessuch as the responsibility for licensing railway companies, control of the safety of tech-
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Additionally, the Federal Railway Property was institutionalised for the administration of debts, personnel
and real estate.

See Article 5 Allgemeines Eisenbahngesetz (AEGgsetz Uiber die Eisenbahnverkehrsverwaltung des
BundeqEVerkVerwG),Organisationserla@ 14/02.04.80-1/19 Vmz 95, 31 DecemHe93.
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nical equipment or issues related to infrastructure planning and financing (Holst 1997: 88). As

the state remains involved in financing the infrastructure of the railways, the EBA awards and

supervises grants for services on the federal level. For financing services on the regional level,
competencies to distribute subsidies have been taken over by regional and local authorities.

However, the EBA is not a ‘mainstream’ regulatory agency. Lawyers and practitioners argue
that ‘the term “regulation” is unknown to the German rail law’ (Kuihlwetter 1997: 94). Instead
of setting up a rail regulator with price regulatory competencies and other extensive compe-
tencies — e.g. to enforce third party access — a rail authority was founded, with weak compe-
tencies, to develop competition. Competencies have been left in the hands of the DBAG,
which is therefore often a ‘player as well as referee in one person’ (Holst 1997: 89). Thus, the
EBA describes itself ‘not as a regulatory agency, but a®m@-discrimination supervisory
agency (Interview EBA, August 2000). In general, tHeBA is described as a low profiled
‘tame institution’ (see Kiihlwetter 1997: 105)This is not only because of its work on tech-
nical supervisory functions, but also because of its weak competencies in combating the dis-
criminatory behaviour of the DBAG. As the number of complaints before the EBA In-
creased® small rail operators criticised the supervisory system for being too slow and in-
transparent. They therefore have argued for further developing the regulatory regime, espe-
cially by extending the regulatory competencies for the EBA (VDV 07.07.2000).

The Role of the BMVBW in the Rail Regulatory Regime

Before liberalisation, the German government was heavily involved in the rail sector; there
was closecooperation between the ministry and the Deutsche BundesbatifiWith the rail
reform, the role of thd8MVBW changed. The new EBA took on a ‘hinge functioSchar-
nierfunktior), mediating between BMVBW and rail companies (Kihlwetter 1997: 105); con-
sequently the impact of the BMVBW on the operational issues of the rail sector diminished.
Instead, apart from the BMVBW's core function — i.e. distributing direct subsidies that reflect
the overall responsibility of the government (Art 87e (4) GG) — the ministry received new
oversight functions: As an administrative agency, the EBA has to be regulated by the ministry
via supervision and directives. There is still no case-to-case intervention in the decision-
making of the EBA, a fact that the EBA views as ‘surprising’ (Interview EBA, August 2000).

= Additional reasons are that the EBA is still predominantly staffed by former members of the DBAG,

which causes the assumption that they have slow and unprofessional decision making and a bias towards
the DBAG. For example, a vice president of the EBA described the position of the EBA as resting so-
mewhere between the ministry and the DBAG and left out to mention smaller rail operators. See the
introductory speech of R. Meister in Blimel and Kihlerwetter 1996 / 1997: 7. Furthermore, after the
foundation of the EBA there were ongoing debates of lawyers among the authorisation Birtagchti-
gungsgrundlageof the EBA questioning its competencies within our outside the jurisdiction see e.g.
Born 1997: 111; Studenroth 1996, Grupp 1996).

46 The number of cases brought to the EBA increased from 3 in 1995 to 40 in 1999 (Interview EBA, August

2000).

There were around 75 norms which allowed the German government to intervene in decisions of the

DBAG (Kuhlwetter 1996: 15).
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The Role of the BKartA in the Rail Regime

Because of the state monopoly, before liberalisatiorFé@eral Cartel Office (BKartA) did

not play a prominent role in the rail sector. Because of ‘regulations for controlled competi-
tion’ (kontrollierte Wettbewerbsordnup@see Aberle and Brenner 1996: 37; Lehmkuhl 1996:
72), attempts were rarely made to prevent anti-competitive behaviour.

Parallel to the rail reform, the competition law (GWB) was amended. With the sixth reform of
competition law, the BKartA received competencies for merger control, and for preventing
anti-competitive practices in the rail sector. The BKartA is now able to take sector-specific
decisions for the rail sector, and it thus shares competencies on net access with the EBA.

If negotiations between competitors in the rail sector fail, the operators have two options: In
cases referring to technical issues, they call the EBA (Article 14 (5) AEG). In cases dealing
more with commercial issues, the complaint is handed over to the BKartA. These competen-
cies are shared because of an informal arrangement from 1998 between the presidents of EBA
and BKartA. It aims to safeguard effective co-operation and to prevent ‘regulatory shopping’.
Both institutions inform each other informally about cases given to them and ask each other
for advice on cases that include technical as well as commercial issues (Interview BKartA,
August 2000). EBA and BKartA have a ‘good relationship’, and they co-operate closely (In-
terviews BKartA and EBA, August 2000)

Since 1998, the BKartA has become more important. The number of complaints about the
DBAG — mainly on the abuse of dominant position, regarding such things as the use of rail
track, the access to repairing states or the blocking of locomotives — increased dramatically
and led to a work overload for the BKartA (Interview BKartA, August 2080).

The most prominent case brought before the BKartA concernetrdbk prices paid to the

DB Net AG to accessing the track (SZ 03.08.2000). Competitors of the DBAG criticised the
two-level track price system of the DB Net AG, which was said to favour larger customers
such as DB Cargo AG or DB Regio AG and thus to keep competitors out of the market (see
Berndt and Kunz 2000: 172ff; Ewers and llgmann 2000). After informal negotiations between
BKartA, the DBAG and the plaintiffs, an informal agreement led to the development of a non-
discriminatory, one-level track-system by the DTAG (Interview BKartA, August 2000). In
April 2001 a new system was implemented, which reduced track prices for small users of the
DBAG net. For the BKartA, this case highlights how successfully the office uses its regula-
tory competencies to bring about effective competition in the rail sector (FAZ 14.05.2001).

The latest developmentshow that Government introduced legislation to reform the ‘super-
visory regime’ by enhancing the regulatory competencies of the EBA.

8 For more details see Héritier in this report.
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First, this plan was caused by the growing intra-modal competition on personnel transport on
the regional level and freight transport on the national as well as international*leAk!.
though the number of competitors has only slightly increaSemd the internationalisation of

the sector has only slowly emerg&dthere has been shift from co-operation towards

more competition.>? As a consequence, as mentioned above, more and more cases are being
brought before EBA and the BKartA. Both institutions are overloaded with work, which has
led to criticism of their slow decision-making.

Secondly, there i€U pressureto set up a rail regulator (FT 23.11.2000). The EU initiated

new policies to revitalise the European railways system by opening the railways, separating
essential functions and, as a goal to be reached by 2008, establishing free and equal access to
the European rail track. To do so, an independent national regulator has to be established for
licensing, decisions and track prices.

Therefore, with aecond rail reform, the government and tt@MVBW plans further devel-
opments in the regulatory regime. One central proposal is to extend the regulatory competen-
cies of the EBA towards a rail regulatdt The Pallmann commission,which published a
report on the future of German infrastructure finance in September 2000, argued in favour of
setting up a ‘special regulatory body in the organisation of the BMVBW’ (BMVBW 2000). In
March 2000 a new transport minister took over office. He proposed reforming the vertically
integrated DBAG andsplitting track from operations (FTD 12.03.2001). However, since

the DBAG opposed this idea, it was agreed to leave the track with the DBAG, but to establish
a rail regulator (FAZ, 29.08.200). As a consequence, the EBA will receive new competencies
and will become a regulatory agency (‘track agency’) (see in FTD 08.09.2000; SZ
07.03.2001).

A draft proposal®® to amend the rail lawAllgemeines Eisenbahngesef£=G) in order to

transfer new regulatory functions to the EBA was accepted by the government in April 2000.
The EBA will receive new ex-ante regulatory competencies with the right to initiate its own
inquiries to stop discriminatory behaviotr Additionally, the EBA will have the right to
sanction rail companies that refuse to give access to information. With the amendment, the

% See e.g. Die Zeit 13.7.2000; FAZ 19.9.2000; Verkehrsforum 1998.

0 Next to theDeutsche Bahn AGround 150 small non-state regional rail companies.

1 Countries such as France or Italy still have not liberalised the rail sectors. However, at the domestic mar-
ket, internationalisation is pushed forward by companies such aBdliesche Eisenbahngesellschaft
mbH (DEG). In January 2000, the DEG was bought by the French multi-utility company VIVENDI and
renamed as Connex. Connex is now the most powerful competitor of the DBAG. See Berliner Zeitung
23./24.05.2001; FTD 02.07.2001.

For example, to quote the president of DB Cargo AG: ‘The rail system only has a chance with growing
national and intermodal competition.* (Verkehrsforum 1998).

3 See the following newspaper articles: FTD 08.09.2000; Handelsblatt 24.8.2000; SZ 03.08.2000;
Wirtschaftswoche 7.9.2000. As the BMVBW names it, the reform will lead to a ‘more concentrated su-
pervision, but not to regulation’ (Interview BMVBW, August 2000).

Draft proposal’Zweites Gesetz zur Anderung eisenbahnrechtlicher VorscHrifieh October 1999,
BMVBW.

% Seethe new Article 14 (3a) AEG.
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regulatory regime will ensure fair and non-discriminatory third party access. The new regula-
tor will be installed in 2002 (FAZ 29.08.2001).

Most actors are in favour of this regulatory reform: The rail reform is supported biBiAe

as it will reduce its ‘toothlessnes¥.The BKartA questions the need for a sector-specific
regulatory body for the rail sector and the extension of EBA competencies. Since the reform
does not enhance the competencies of the BKartA, the office fears the sectoralisation of com-
petition law and increased administrative costs because of the double authorities (see Boge
2001; FAZ 14.05.2001). ThBBAG was not in favour of the reform either. The company
fears over-regulation and argues that instead of setting up a strong rail regulator the cartel
office has sufficient regulatory competencies to prevent discriminatory behaviour (Interview
Train Operator, August 2000). However, to keep rail track within the company, the DBAG
agreed that there was need to establish sector-specific regulatory procedures (FTD,
10.09.2001).

4. Towards an Anglo-German Comparison of Developments in
Regulatory Regimes

From a comparative administrative research perspective, this article has analysed institutional
dynamics of regulatory regimes for the sectors of telecommunications, energy and rail in Brit-
ain and Germany. In section 2, we outlined a basic structure of regulatory regimes containing
a ministry, a competition authority and a sector-specific regulatory agency, and it formulated
three lines of inquiry. Section 3 provided six case studies on the analysis of the changes of the
institutional design of regulatory regimes. In this concluding section we give an account of the
findings of the case studies and draw some general conclusions.

To explore the institutional dynamics of regulatory regimes, we will point to the three lines of
inquiry: (1) the ‘Regulatory Agency Dominance’; (2) ‘Ministerial Interference’; and (3)
‘Competition Authority Predominance’. This will allow us to point to two comparative per-
spectivesFirst, with across-sector perspectivave will explore similarities and converging
trends in the sector-dynamics of the institutional designs of the regulatory regimes. We start to
explore similarities and converging trends for the British and the German $asendly on

basis of the outcomes of the cross-sector comparison, we will focucmss-country com-
parison between Britain and Germany and draw some general conclusions.

%6 The EBA even made own proposals with reference to the German telecommunications regulator. For

example, it proposed to set up a system of decision chambers for the EBA, however the BMVBW was not
in favour of this concept (Interview EBA, August 2000).
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Britain

To start withGreat Britain : The country was always viewed as the forerunner in utility regu-
lation. Comparing the regulatory regimes, we now find strong similarities between them. All
three sectors have the same styleRegulatory Agency Dominance (1) The regulatory
agency model is found in all the three sectors: telecommunications (OFTEL), energy (OF-
GEM, as well as its predecessors, OFFER and OFGAS) and rail (ORR). The first British util-
ity regulator had a modelling function: the telecommunications sector, with OFTEL, was
taken as an general model and ‘blueprint for all subsequent regulators’ (Helm 1994: 22).

Although they have a similar starting point, British agencies followdftkrent paths of in-
stitutional change, as analysed in previous sections. Regulators were merged or competen-
cies extended; however, there is no sign to abolish regulatory agencies as such. In telecom-
munications, a recent white paper proposed a shift from OFTEL to OFCOM. Although
OFTEL was in office for more than 17 years, there are now plans to merge OFTEL with
agencies involved in broadcasting and Internet regulation to form a new umbrella agency. In
energy, originally separated units — OFGAS and OFFER — were merged into the single regu-
lator, OFGEM. After working as two separate units for more than a decade, this was a reac-
tion to the increasing convergence of the two energy markets. In the rail sector, the dual sys-
tem of regulators is still in place. However, since the design of the ORR was retained, by set-
ting up the Strategic Rail Authority (SRA) powers were shifted from ORR to the SRA. In
sum, these developments among the regulators did not lead to the fading out bugtabilie

sation of the existing regulatory regimes, with sector-specific utility regulators as the

core instrument.

Analysing theMinisterial Interference (2), the role of ministries in the regime and ministe-

rial interference in the decision-making of regulatory agencies was investigated. The case
studies reveal that ministries play an increasingly dominant role in all three sectors. An analy-
sis of theformal relationship between ministries and regulators shows that there is no clear
separation of competencies. Ministries keep competencies or ‘reverse powers’ to participate
in the day-to-day regulatory decision-making. The DTI for telecommunications and energy
and the DETR for rail are involved in decision-making on operative functions, as in the case
of licensing. Even after changes in the regulatory regimes, such as the establishment of OF-
GEM, these competencies have been retained. By extending the regulation to social and envi-
ronmental objectives, political interference in regulatory decision-making even increased, as
was evident, for example, when DTI guided OFGEM on such objectives. Vice versa, regula-
tors and their Director Generals give policy advice to ministries. This competency can be in-
terpreted as a sign of their independence (Hogwood 1990: 602); however, more importantly, it
shows that the ministries and regulators have intertwined competencies. With respect to the
informal relationship of ministries and regulatory agencies, ministries claim to be cautious
about openly interfering with regulatory decision-makiidMinistries shadow the decisions

57 In contrast to Germany, ministries in Britain do not have the instrument of general or special instructions.
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of the regulators, and regulators are aware of the views of the actual government. As a conse-
guence, there is a tendency for ministries to subtly interfere in regulatory agency decision-
making.

To sum up, for the case of regulatory regimes in Britain, in all three sectors we could find
examples of ministerial interference. Within the regulatory regime, ministries played, and
increasingly play, a dominant role. Competencies are overlapping: this leads to close co-
operation and dense intra-organisational relationships. Developments in the regimes have not
led to a reduction in the number of ministerial day-to-day competencies. The case of utility
regulation reveals a general tendency: British ministries are reluctant to give up control
(Loughlin and Scott 1997). However, by extending the focus to economic as well as consumer
protection, sectors are politicised and the ministerial influence is consequently enhanced.
Therefore, ministries are ‘crucial actors in regulation’ (Hansard Society 1996: 63), and there
is a threat of the further politicisation of the British regulatory regime (see Wilks 2001).

Pointing to thethird question, i.e. the Competition Authority Predominance (3), in the
regulatory regimes it was claimed that they play an important role on competition issues in
the regime, share competencies with regulators and that they are therefore extremely co-
operative.

The case studies on British telecommunications, energy and rail offer a very homogeneous
picture of the role of competition authorities within the regimes: For issues on general compe-
tition, such as anti-competitive behaviour and the abuse of dominant position, the role of OFT
in the utilities changed. With the 1998 Competition Act, the competencies of the OFT on
competition issues in the utility sectors increased, but with the concurrency rules and the Con-
current Working Party (CWP), the OFT has limited implementation competencies in the regu-
latory regimes: The regulatory agencies, OFTEL, OFGEM and ORR, took over decision-
making on competition issues. That is why, for regulatory agencies, there has been a shift
from sector-specific regulation to ‘competition regulation’. However, the OFT is not out of
the game: Within the CWP, the OFT co-ordinates and debates with the regulators on general
issues of competition policy, and it influences how cases are dealt with.

In sum, within the British regulatory regime, the OFT co-operates with regulators, but has a
reduced role in the regimd@he British competition authority has become less important
within the regime.
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The following table summarises the overall trends among the British regulatory regimes:

Lines of Telecoms/GB |Energy/ GB Rail / GB Dverall Converg-
Inquiry ing Trend / GB
Reg. Agency | OFTEL OFGAS / OFFER ORR / OPRAF Stabilisation of
Dominance regulatory agencies
1

Development | OFCOM in near | Merger to OFGEM | OPRAF reformed to

in the Re- future SRA

gime

Ministerial Interference of Interference of DTI | Interference of Ministries interfere

Interference | DTI DETR in regulatory deci-

(2) sion-making and
play a central role

Development | Increasing; Increasing; Increasing; in regulatory re-

in the Re- new consumer new consumer new consumer gimes;
gime focus; threat of focus; threat of focus; influence on | increasing politici-
politicised re- politicised regimes | SRA; threat of a sation
gimes politicised regimes
Comp. Increased com- | Increased compe- Increased compe- Increased compe-
Authority petencies, but tencies, but limited | tencies, but limited | tencies, but limited
Predomi- limited imple- implementation implementation activity of OFT in
nance (3) mentation power | power power the regime

Development
in the Re-
gime

Less input of
OFT

Less input of OFT

Less input of OFT

Table 2: Overview on the Institutional Dynamics of Regulatory Regime in Britain

Germany

At first glance, theGerman utility regulatory regimes — and especially their sector-specific
regulatory institutions — show heterogeneous regulatory designs. However, comparing the
regimes on the basis of the above-mentioned lines of inquiry reveals a mixed picture.

Starting withRegulatory Agency Dominance (1,)the three German utility sectors now show

up as heterogeneous institutions. With the RegTP, in telecommunications there is only one
regulatory agency being set up. In contrast to the RegTP, the EBA is a traditional administra-
tive agency with supervisory competencies for the rail sector. In the energy sector, for elec-
tricity and gas, systems of regulated self-regulation were introduced with associations’
agreements (AAs for Electricity and Gas) .

From a comparative perspective, the regulatory regimes have dissimilar institutional designs.
Thus far,there have been differences between the three sectors
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However, as outlined in the case studies, the institutional developments in the regulatory insti-
tutions showinstitutional changes which could— in a mid-term perspective — lead to a
converging trend: German regulatory regimes tend to set up regulatory agencies: Since being
set up three years ago, the telecommunications regulator, RegTP, has been stable. In contrast,
the institutional design of the EBA, the supervisory agency for the rail sector, will soon be
modified. A second rail reform will enhance the competencies of the EBA: it will receive
more economic regulatory competencies. In the energy sector, the future of the self-regulatory
regime is still open. However, there are increasing signs, e.g. with the formulation of a legal
grid regulation by the BMWi or European pressures, that a regulatory body is being estab-
lished. The latest comments of the head of the BKartA are a good indication. He clearly fears
the sectoralisation of competition policy for the energy and rail sector and the institutionalisa-
tion of sector-specific regulatory agencies (Bége 2001).

In sum, there aralifferences between German sector-specific regulatory institutions
however, excepting the regulators in telecommunications and rail, in the longer run there
might be tendencies towards the establishment of a regulatory institution in the energy sector,
too.

With Ministerial Interference (2), the clear separation of competencies between ministries
and regulators has been pointed out, as has the fact that there is ministerial interference in the
regulatory decision-making. In the case of German regulatory regimes, depending on the de-
sign of the existing sector-specific regulatory institutions, ministries take over differing com-
petencies and effect regulatory decision-making to differing degrees. Therefore, the regimes
appear to be quite mixed: In the telecommunications regime, the RegTP and the BMWi have
clear cut competencies. It is rare that the BMWi formally interferes in RegTP decision-
making, but they often interfere informally. In the energy sector, with the self-regulatory re-
gime of associations’ agreements (AA), the BMWi plays a crucial role. In general, the minis-
try has claimed not to be involved with the self-regulatory regime. There is evidence, how-
ever, that the BMWi informally influences the negotiations of the AAs — for example, in the
selection of involved actors or the contents. However, by institutionalising the task force the
BMWi has enhanced its impact on the sector. In contrast to the telecoms and energy sectors,
the ministry does not strongly influence the rail sector: As an administrative agency, the EBA
is supervised by the BMVBW, however, the EBA claims that the ministry is not deeply in-
volved in the EBA’s decision-making. With the second rail reform and extended competen-
cies for the EBA, the ministerial interest in regulatory decision-making may increase.

So, to conclude, thgeneral tendency of ministerial interference holds forGerman regula-
tory regimes. Ministries play an important role in regulatory regimes.

With respect to thehird question — i.e. regarding th&Competition Authority Predomi-
nance (3)— in the German regulatory regime the role of competition authorities was ana-
lysed, specifically the BKartA in the regimes. The role of the BKartA differs for the three
sectors according to the design of the sector-specific regulatory institution.
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In the energy sector, the BKartA plays the most prominent role: Because it is a self-regulatory
regime, with the associations’ agreements an increasing number of cases are brought before
the office. The BKartA has stepped in and established a new branch with a decision-making
chamber for energy cases. Additionally, in cooperation \w#hdercartel offices, a working

group was founded to cope with the weaknesses of the self-regulatory regime and to reduce
discriminatory practices. In the rail sector, on basis of an informal agreement BKartA and
EBA share competencies on competition issues. With the second rail reform, EBA’s regulato-
ry role will be enhanced. This will reduce the impact of the BKartA within the regime; howe-
ver, it will still play some role in the decision-making.

As a general rule, the stronger the sector-specific institutions, the greater the reduction in the
role of the BKartA. Regulation in the telecommunications sector shows that the RegTP is the
dominating institution, while the BKartA has ‘reserve functions’. The BKartA uses these
functions quite passively. As a consequence, the RegTP is the central institution for regulatory
decision-making, and although there are internal administrative struggles, the BKartA keeps
quiet in most cases.

In sum, a general tendency among the German regulatory regimes is traKanA still

plays — or in the telecoms sector, could playa-central role within the regimes However,

there might be changes in a mid-term perspective. If sector-specific regulators were estab-
lished for energy and rail, as they have been for telecommunications, the predominance of the
BKartA could be restricted and be as ‘quiet’ as in telecommunications.
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The following Table 3 summarises the overall trends of the regulatory regimes in Germany:

Lines of Telecoms Energy Rail Overall Converging
Inquiry Germany Germany Germany Trend / Germany
Reg. Agency | RegTP No regulatory EBA as a supervisory | Mixed Picture
Dominance agency model; agency Mid-Term Perspective:
Q) instead self- Set up of regulators in
regulation with all three sectors
associations’
agreements
Development | — Increasing regula- | EBA as a regulator in
in the Re- tion by the BKartA | the near future
gime and BMWi
Ministerial Intense Intense involve- Loose interference of | Ministries play an
Interference | informal ment of BMWi BMVBW important role in the
(2) interference regulatory regimes;
of BMWi general tendency of
ministerial interference
Development | — Open, depends on | Ministerial interference
in the Re- the future regula- may increase with the
gime tory regime new role of the EBA
as a regulator
Comp. ‘Quiet role’ | BKartA monitors Co-operation between | Mixed Picture
Authority of the the market EBA and BKartA Central role of the
Predomi- BKartA BKartA in the regimes
nance (3) Mid-Term Perspective:
depending on the new
Development | — New branch in the | With a EBA as a regu- | design of sector-
in the Re- BKartA and work- lator, reduced influ- specific institutions,
gime ing group between | ence of the BKartA the role of the BKartA
BKartA and might decrease
Lander offices
founded to reduce
the weaknesses of
the self-regulatory
regime

Table 3: Overview on the Institutional Dynamics of Regulatory Regime in Germany

Converging Trends Comparing British and German Regulatory Regimes

For the three lines of inquiry, it was revealed that since the establishment of the regimes, with
regard to the three lines of inquiry, there have been overall converging trends among the regu-
latory regimes in Britain and partly converging trends in the regimes in Germany. In a last
step, the extent to which there are converging trends in a cross-country perspective will be
analysed. We compare the regulatory regimes in Britain and Germany to show similarities
between the regulatory regimes and to draw some general conclusions.

It is a demanding task to compare British and German regulatory regimes with respect to
regulatory agency dominance In Britain all three sectors have similar regulatory agency
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designs. Germany has opted for three dissimilar regulatory institutions. That is why there is
no convergence in the design of the sector-specific regulatory institutions in the British and
German regimes. As a conclusion, the overall trend is that the design of the sector-specific
regulatory institutions differs.

However, there are signs which may indicate an increasing long-term convergence between
the regulatory regimes in Britain and Germany. In Britain, regulatory agencies were being
established from the beginning of the liberalisation process. In contrast, the overall trend re-
garding the implementation of regulatory agencies in Germany was the result of institutional
developments in the regimes, leading teecond reform wave’.

In general, an Anglo-German comparison reveals that the regimes of nearly all the sector-
specific regulatory institutions have undergone developments. Regulatory agencies were mer-
ged (as in the British energy sector), competencies where shifted between regulatory instituti-
ons (as in the British rail regulation and the competencies of SRA and ORR), or the compe-

tencies of sector-specific regulatory institutions were enhanced to create regulatory bodies (as
in the German EBA). The German regulatory agency in telecommunications, the RegTP, re-

mains an exception: As the regulator has only been in place for three years, there have only
been minor changes in the institutional design thus far.

With a comparative focus ooross-sectoral regulatory learning in Britain the regulatory
agency model stood as a ‘pioneer of change, especially that of OFTEL, established in 1984 as
the first regulator. It [has] served as an example [...] both in Britain and in other European
countries’ (Thatcher 1998: 121). In Germany, the debate about institutionalising regulatory
agencies started later: Originally, there wasdirect cross-sectoral regulatory learningin

the German utilities. For example, for the regulatory regime in the rail sector — the first sector
to be liberalised, and this as late as 1994 — the design of the EBA was copied from one of the
subordinated administrative agencies of the BMVBY¥Where were no debates about setting

up a rail regulator. As a consequence, the EBA did not have an impact on the shape of the
later established regulatory regimes in energy or telecoms: The self-regulatory regime in en-
ergy was established because of the traditional low degree of state involvement in the sector
(see Section 3.2.2). The design of the RegTP was predominantly influenced by the design of
the British OFTEL and the American Federal Communications Commission (FGONas

not much influenced by national regulatory regimes such as the EBA (Bdllhoff 2002).

However, since the establishment of the RegTP, there have ibdmations of more na-

tional cross-sectoral learning The design of the RegTP, as a highly pro-active, powerful and
thus visible institution (which is quite innovative for the German administrative tradition),
influenced the transitional path of other regulatory regimes as a ‘second reform wave’: For the

%8 The Federal Authority for Airtraffic and Airtransport (Luftfahrtbundesamt, LBA), an administrative

agency to the BMVBW since 1955, served as a reference model (Interview BMVBW, Aug. 2000).
In Germany, for example the monopoly commission proposed the institutionalisation of a telecommunica-
tions regulator using the model of OFTEL (Ortwein 1998: 270).

59

45



new design of the EBA, as il regulator, the RegTP model was not copied; but both the
BMVBW and the EBA took the RegTP as a model when developing their own institutional
design (see BMVBW, 2000a). As a consequence, there have increasingly been similarities
between EBA and RegTP, such as the new ex-ante regulatory competencies or rights to sanc-
tion rail companie§® For theenergy sector many of the intense debates about transforming

the self-regulated regime into a regulated regime have referred to the design of the RegTP
(see e.g. Wetzel, 18.01.200°1).

Thus, in Britain as well as Germany it is clear thlé regulatory agencies for telecommu-
nications served as an example for regulatory learningThe institutional design of OFTEL

was diffused to other utility sectors in Britain. In Germany the model of the RegTP has not
been copied. However, other agencies have learned from telecommunications: the telecom-
munications model thus had influence on the new design of the EBA, and it is now affecting
the design the energy sector.

Comparing theministries interference in regulatory regimes in Britain and Germany (2),

there are strong similarities between the countries. In Britain as well as Germany, politics
plays a core role within regulatory regimes. Apart from the supervision and steering at an
arm’s length, there is a tendency for ministries to interfere in the decision-making of regula-
tory agencies, and not to remain independent.

Britain and Germany took different paths towards change in developing their respective re-
gimes: In Germany ministry has constantly been informally involved: The competencies of
the ministries and agencies are clear cut and defined by law, and have not been modified by
changes in government. In contrast, in Britain, after the Labour government came in power in
1997, the role of ministries changed: Former conservative governments were predominantly
concerned with economic regulation and short-term regulatory issues, and they viewed
regulation as a ‘by-product’ of privatisation. Labour recognized utility regulation as a separate
policy field and argued ‘to assert [in utility regulation] the primacy of strategic national or
social interests over those of shareholders’ (Hain 1993: 23). As a consequence, most of the
changes in regulatory regimes were initiated and implemented by the Labour government
with a focus on social obligations (i.e. consumer protection and environmental protection as a
new goal of the Utilities Act 2000 in the Energy Sector) or in accord with a long-term regula-
tory perspective (i.e. with the establishment of the SRA to enhance the long-term planning
capacity of the rail regulatory regime).

60 The core economic regulatory competency of the RegTP, to define net access prices, will not be handed

over to the EBA. The BMVBW argues that there is sufficient inter-modal competition which could not be
increased by price-regulatory competencies of the EBA (BMVBW 2000a: 2).

The BMWi argues that it carefully studied the design of the RegTP, but would hand over the competen-
cies to implement legal grid regulation to the BKartA because of sector-specific differences (Interview
BMWi, March 2001). The ministry argues that, compared to the German telecommunications sector, the
energy sector has a more heterogeneous supply structure, which causes more complex regulatory deci-
sions. Additionally, the RegTP came out of the former Ministry for Telecommunications and Posts. There
was no former Federal Ministry for Energy; that is why there are obstacles to recruiting the adequate staff
(Interview BMWi, March 2001).
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A comparison of thecompetition authority predominance within regulatory regimes in
Britain and Germany (3) reveals cross-country dissimilarities In Germany, the BKartA
plays a generally influential role within regulatory regimes. In contrast, the OFT now has less
influence on the British regulatory regimes.

The BKartA is still involved in all three regulatory regimes: However, there is a trend towards
the ‘sector-specification of competition law’. Thus far, the BKartA has retained its competen-
cies for issues of general competition law, especially in the rail and energy sector. However,
in accord with a mid-term perspective the BKartA may assume a reduced role in utility regu-
lation. Similarly to this development, the role of British OFT within the regimes has become
less important: Although the 1998 Competition Act increased the number of competencies
given to the OFT that were related to competition regulation, regulatory agencies became
‘competition regulators’. The British case shows the clearly diminished role of competition
authorities. Whether Germany will follow a similar path is still an open question. These find-
ings support the conclusion of an OECD report on the future on the interaction between com-
petition authorities and regulators: namely, ‘that there are few, if any, countries where that
division [of competencies] can be regarded as finally settled’ (OECD 1999: 8).

The following Table 4 summarises the overall converging trends in Britain and Germany.

Lines of Inquiry

Overall Converging
Trend / GB

Overall Converging
Trend / Germany

Cross-Country
Comparison:
GB/DT

Regulatory Agency
Dominance (1)

Stabilisation of regu-
latory agencies

Mixed Picture
Mid-Term Perspec-
tive: Creation of EBA
as a regulator; po-
tential regulation in
the Energy sector

Differences GB / DT
Regulatory learning
from telecommunica-
tions;

Mixed Picture / Open
Future

Ministerial
Interference (2)

Ministries interfere in
regulatory decision-
making and play a
central role in
regulatory regimes;
increasing politicisa-
tion

Ministries play an
important role in the
regulatory regimes;
general tendency of
ministerial interfer-
ence

Convergence GB /
DT

Competition
Authority
Predominance (3)

Increased compe-
tencies, but limited
activity of OFT in the
regime

Mixes Picture
Central role of the
BKartA in the re-
gimes

Mid-Term Perspec-
tive: depending on
the new design of
sector-specific insti-
tutions, the role of
the BKartA might
decrease

Differences GB / DT
Mixed Picture / Open
Future

Table 4: Comparing Regulatory Regimes Britain and Germany
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As ageneral conclusion we point to the following: First, it has been shown that none of the
British and German utility regulatory regimes in telecommunications, energy andreail
static; they are all dynamic institutional settings There are ongoing developments in all of

the regulatory regimes. To create and correct markets properly, regulatory regimes have to be
modified to cope with the changing demands of the state.

Thus, regulatory regimes in all three sectors undergo institutional changes, but with different
degrees of intensity. Generally speaking, the changes do not lead to the demise or abolition of
the existing regulatory regimes, but to the stabilization of them. The case studies on British
and German regulatory regimes show that there are no signs that regulation is being faded out.
Regulatory regimes are not ‘interim measures’ (Thatcher 1998: 125); that is why there is
regulatory enhancement and stabilisation

Secondly, with respect to tHeasic structure for regulatory regimes as developed here in
Section two, it has been shown thagulatory regimes in Britain and Germany do not
comply with one another along all the three lines of inquiry The cross-country compari-

son highlighted themportance of ministries for both regulatory regimes. Ministries only
partly steer regulators, and they do so at an arm’s length; that is why they do not have a gen-
erally ‘low interference role’. However, in contrast to the Anglo-German convergence on the
role of ministries, there ardifferences in the roles of competition authorities In both
countries, competition authorities are part of the regulatory regime; however, their roles dif-
fer: In Germany, in general the BKartA plays a central role, while the British authority, the
OFT, occupies a less important place in the British regimes.

A comparison of thesector-specific regulatory institutionsshows that the British regula-

tory agencies are the core regulators established for all three regimes, whereas in Germany
only the telecommunications sector has regimes that comply with the basic structure. While a
regulatory institution will soon be set up for the German rail sector, in the energy sector the
future of the self-regulatory system is still open, and it is not clear which changes will be
made in the regulatory system. However, with the establishment of a task force in the BMWi
and the BKartA, the increasing institutionalisation of regulatory instruments is evident. The
one exception concerns the self-regulatory systems of associations’ agreements.

Thirdly, asa general accountthis comparative administrative study has shown that there are
converging trends, but stibtrong differences between the regimes in Britain and Ger-

many. The future will show the extent of further converging trends, regarding matters such as
the establishment of regulatory agencies. As argued above, regulatory regimes are not static
entities, but dynamic ones. These developments in the regimes may lead to unforeseen design
changes and the further convergence of Anglo-German regulatory regimes.
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