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Foreword

The creation of the space of freedom, security jastice represented a monumental
project for the edification of a Europe withoutrit®rs where citizens may enjoy the same
rights, applied unitarily by the national courtsaiv pursuant to their uniform interpretation.

The cohesion in the interpretation of community lswvprovided by the Court of
Justice of the European Communities through thé&npireary procedure mechanism, which
institutes the collaboration between the natiomalrts of law — “ordinary law” community
courts — and the “supreme” community court. The get@nce of the Court of Justice in the
interpretation of the community law is regulatedthg provisions of art. 234 ECT through
the preliminary procedure, which institutes a dodie@ation mechanism between the national
courts and the Court of Justice, according to whieycourt can address the Court of Justice
a preliminary ruling pronouncement request concgyrihe interpretation of the community
law.

The preliminary procedure has two essential fumstid-irst of all, this mechanism
ensures the unitary interpretation of the commuraty, which has as effect its uniform
application by the national courts of law of themfier states. To leave to the appreciation of
the national courts the mission of non-unitaryriptetation of the law would create the risk of
the occurrence of a non-unitary legal practice. <eéguently, the interpretation offered by the
Court of Justice guarantees the fact that the camtypnjudgments produce the same legal
effect in all Community states. The second functainthe preliminary procedure is the
protection of the rights of individuals, by the a&tien of the settlement framework for the
contradictions that may exist between the intelaaland the community law.

The object of this study is the presentation of ligal regime of the preliminary
ruling of the Court of Justice of the European Camities and their impact on the Romanian
legal system such as they appear in the theorggotdmmunity law and the case-law of the
Court of Justice. The study does not claim to felkpose such a vast topic which — in its
complex dimension (law, case-law and doctrine) i isontinuous evolution. The purpose of
the authors is to offer a view on the legal regoh¢he preliminary procedure, by presenting
the request conditions for a preliminary ruling thee national courts, the provisions of the
community law that are subject to interpretatidre procedures of the Court of Justice in
preliminary matter as well as the effects of pratiany rulings in the internal law (Part I). In
the mean time, within this study, the authors ideghto monitor the impact of the community
case-law on the internal law, in general, and @anRlomanian law in particular (Part 1), by
exposing cases settled by Romanian courts of lavaiious circumstances (cases where the
courts settle the cases without requesting a pirgdirg ruling — the clear act theory — cases
where the court applies the community law normsaasstrued by the Court, the request for a
preliminary ruling by referral before the CourtJfstice).

It also presents the Department for European Affarstructure of the Government of
Romania that coordinates the formation proceshehftional position as to the issues of the
European affairs and ensures the Romania’s repgegganbefore the Court of Justice within
the preliminary ruling pronouncement request.

The present study brings as a novelty in the flduccinct presentation of the
envisaged modifications of the applicable textthe matter, contained in the civil procedure
code project, under public debate, meant to cangilio the improvement of the process
context of the collaboration between the Romaniamrts of law and the Court of Justice
within the mechanism of preliminary procedure.

The conclusions of the study highlight the findin§ progresses in the field of
improving the legal framework in Romania in the & of establishing an access as large as
possible of the courts of law to the preliminarpgedure mechanism in all the fields in the
sphere of the space of freedom, security and pustic

2



European Institute of Romania Strategy and Policy Studies (SPOS 2008)

PART | The legal regime of the preliminary ruling pronounced by CJEC

1.1. Introductory considerations regarding the catgmce of the Court of Justice in
preliminary matters

The Treaty of Amsterdam represented an importangrpss in the construction of the
European Union by establishing the space of freedecurity and justice. This treaty created
a flexibility mechanism in the decision-making pees at Union level, allowing certain states
to evolve faster than others in the fields undertthird pillar of the Union, that of internal
affairs and justice. This evolution of the decisiaaking process within the third pillar was
represented by the transfer of the provisions awoiiog the free movement of persons, from
the sphere of the inter-government cooperationiwithe community pillar of the Union.
Thus, the problems referring to the free movemémteosons (including judicial cooperation
in civil matters) were transferred to the contehthe new & title, under the name “Visas,
asylum and other policies related to the free mamrof persons”. Significant changes were
brought to the third pillar, both structural andhdtional. Thus, Title IV TEU took the name
“Police and judicial cooperation in criminal magerand a new Title VIl was created,
containing provisions concerning the consolidatedperation. New legal instruments were
created, decisions (art. 34, 82, p.c) TEU) and éaork decisions (art. 34, 82, p.b) TEU), as
new means of lawmaking in the area of criminal ldkeir adoption making possible a
substantial improvement of the judicial cooperatioariminal matters.

In the Maastricht Treaty, the JHA pillar did notl fander the competence of the Court of
Justice; however, along with the partial integmatad the third pillar in the Community, the
competence of the Court of Justice was extendet, #r® freedom, security and justice space
created by the Treaty of Amsterdam. Thus, the leggime of the Court of Justice’s
competence in preliminary matters is made of &84 ECT, art. 68 ECT and art. 35 TEU,
structured as follows:“ordinary law” legal regimeopided by art. 234 ECT for the'pillar
matters, the special regime provided by art. 68EE€T for the community integrated fields
(concerning visas, asylum and other policies rdlatethe free movement of persons) and the
special regime concerning the police and judiciaopperation in criminal matters. The
exceptions are the measures concerning the puldier and internal security meastres
fields in which the national legal provisions cowi to exceed the Court's competence and
lie within the competence sphere of the nationattso

The preliminary procedure based on art. 68 EChie Treaty of Amsterdam provides that the
decisions concerning title IV “Visas, asylum antiest policies related to free movement of
persons” shall comply with a derogatory procedwairsst the procedure provided by art. 251
ECT. Thus, under art. 34 TEU, the Council may, Imanimous decision, adopt common
positions and framework decisions for the purpos@asmonizing the law power acts and
administrative norms of the member states. The dvaonk decision binds the states in the
results they must achieve, leaving to the nati@ndhorities the competence concerning the
forms and means of achievement. The same cannetahdirect effect. The Council may also
adopt decisions for any other purpose, except #renbnization of acts with law character
and administrative norms of the member states. Slecisions are binding, but cannot have

! Art. 68 §2 of the Community Treaty excludes thenpetence of the Court as to the operations or cesvi
decided for the application of the principle ofdreirculation referring to the "maintenance of pulorder and
defence of internal security”, as well as art. 3% &UT, according to which "the Court of Justicenist
competent to verify the legality of proportionalitf the operations performed by the police or otlaev
enforcement services in a member state and noediglel about the exercise of the responsibilitilséato the
member states in view of maintaining public orded ¢he defence of the internal security."
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direct effect. Finally, the Council may draft contiens, the adoption of which is
recommended to the member states. In what reghed€durt of Justice, its competence in
preliminary matter is limited. During the first Seagrs, the integration of the policies
concerning the visas, asylum, immigration and offwicies concerning the free movement
of persons in Title IV of ECT results in their insion in the sphere of competence of the
Court of Justice of the European Communities, utitereserve of two derogations provided
in art. 68 of ECT: on the one hand, the preliminprgceduresare reserved only to the
national courts which pronounce judgments thanatesubject to any remedy at law and are
optional for these courts; on the other hand, tbarCil, the Committee or another member
state may request the Court of Justice to judge certain matter regarding the interpretation
of Title IV or the acts adopted by the Communitsstitutions on its basis, without the
judgement thus pronounced as reply to such a redaeesapplicable in the case of the
decisioa?s of the courts of law from the memberdestavhich have the authority of res
judicata.

Therefore, in the field of visas, asylum immigratiand other policies concerning free
circulation, art. 68 ECT limits the access to theliminary procedure only in favour of the
national courts of which the judgments are not ectbjo any remedy at law. This option
could be determined by the preoccupation not taload the roll of the Court of Justice and
not excessively extend the settlement duratiomefcases by the national courts, considering
that the “supreme” couftsare those ensuring in each state the unificatiothe judiciary
practice at national level.

However, the restrictive application of art. 234TE@ the field of Title IV has as effect the
impossibility of the hierarchically lower courts tequest the Court of Justice to interpret the
community law, for whiclthey must assume full responsibiliys to the parties, they have
the mission to go through all the jurisdiction Ilsvef the internal law if they wish to propose
the court to file a petition on pronouncement gfraliminary ruling by the Court of Justice.
These procedure restrictions were subject to mitiovhich underlined that “the limitation of
the right of the courts to vest the Court affetks tiniform application and interpretation of
the community law as a whole; it runs the risk epidving the parties of the protection of
their rights and negatively affects the unity of trase-law”.

The preliminary procedure based on art. 35 TBAth the entering in force of the Treaty of
Amsterdam, the provisions concerning the police @mticiary cooperation in criminal
matters of the thiftipillar are subject to the provisions of art. 35Ur&ccording to which the
Court of Justice is competent to:

2 The interpretation of Title IV and the validity dnterpretation of the acts adopted in the Comnyunit
institutions under this title

° Art. 68 83 ECT

* By supreme courts the present study understams® thational courts pronouncing judgments that eaba
subject to a remedy at law in the internal law.

® To this effect, upon the proposal of the Commiteeelecision project was initiated concerning tHepsation
of the provisions concerning the Court of Justingthe field referring to Title IV of ECT and thegsation of
their restrictive application, in favour of applginhe general rules comprised in art. 234 ECT. rAftee
endorsement by the Parliament, the Council adogitesddecision on December 22, 2004 COM (2006) 346,
28th/06/2006, Council's Decision 2004/927/CE, published in th®J L 396 of 31.12.2004
http://europa.eu/bulletin/fr/200412/p101003.htm

8 Art. 30 EUT concerning the police cooperation, &it EUT concerning the judiciary cooperation iminal
matters, art. 32 EUT concerning the interventiontloa territory of another member state and art ERAT
concerning the coordination of the states’ actiamd decision-making.
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- control the legality of the framework decisions atetisions in the case of an action
in cancellation passed by a member state or then@e®, within two months from the issue
of the act

- decide concerning any litigation between the membttes concerning the
interpretation or application of the framework dgens, decisions and conventions adopted
under art. 34 or between the member states an@dhemnittee concerning the interpretation
or application of the aforementioned conventions

- to decide, under the reserve of a statement madadly member state, preliminarily,
regarding the validity and interpretation of theanfrework decisions and decision,
interpretation of conventions and of their applmatmeasures (art. 35 §1Essentially, art.
35 TEU regulates the competence of the Court dficiusoncerning the interpretation and
validity of the framework decisions and decisiomopted under this title, as well as the
interpretation of the conventions regarding theiggohnd judiciary cooperation in criminal
matters, established under art. 34 82, letter ¢ freliminary procedure is optional, in the
sense that the member states must have made agitestatement of acceptance of the Court
of Justice’s competence. Member statesst specifyhether all courts of law or only courts
of which the decisions are not subject to remedylamt are authorized to formulate
preliminary questions. The statesay impose a notification obligatiom their national
legislation for those national courts of which jhdgments are not subject to any remedy at
law in the internal law (resuming of the last pasgodp of art. 234 ECT).

In the absence of a statement formulated by the beerstates, the courts of those states
cannot address preliminary questions concerning¢keprovided in art. 35 81 TEU.

The national courts from the states that mademtates under art. 35 82 TEU, addressed the
Court of Justice requests having as subject thegomacement of preliminary ruling under art.
35 81 TEU. Among them, one must mention those vdyerhe Court of Justice was
requested to rule as to the interpretation of aerilemework decisios which must be
considered as interpretation instruments of thenat law. In principle, the purpose of the
framework decisions is to harmonize the legislatieeisions in the member states within the
third pillar and impose on the states the obligat being implemented as to results, not as
to the form and means of implementation. Albeitnfeavork decision are not directly
effective at national level, in the sense that tHeynot create the obligation of the national
courts to include them into the national laws,¢hse-law of the Court decided that the parties
may request the national court the interpretatibthe national law under the provisions of
such a framework decision. To this effect, the €ofirJustice was vested with the request of
pronouncing a preliminary ruling by an lItalian couested with a case having as object the
application of maltreatment by a governess to tiderage, so as to know whether the Italian
court could have authorized statements of the pmsaunderage outside the public session
taking place in the court hall, in the circumstanoewhich the Italian trial procedure did not
provide this possibility for that offence. In théase inadmissibility was invoked on grounds
that it may not produce effects on the judicialgedure, since art. 34 TEU excludes the direct
effect of the decisions and framework decisionstha fields concerning Title VI TEU.
However, the Court ruled that the provisions of filaenework decision must be interpreted in

" The Ministry of Justice from Romania has initiagedill on the formulation by Romania of a statememder

art. 35 EUT, posted for consultation on the bit@://www.just.ro

8 Framework Decision 2002/584/JHA concerning the Beam arrest warrant and the extradition procedures
between the member states examined in case C-30B#®3 of May 2007, Advocaten voor de Wereld VZW
and case C-66/08, the 17 of July 2008,

Szymon Kozlowski.; Framework decision 2001/220/Jet#cerning the status of the victims in the crimhin
matters examined in the cadgaria Puping the 16 of June 2005, C-105/03,.
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the sense that the national court should have @lsilpility to authorize preschool underage
children claiming to have been victims of ill-tresnts, to provide statements in such way as
to guarantee an adequate protection level, foamts outside the public session and before
the same. Thus, the national court is bound tapnee the whole of the national law “in the
light of the letter and purpose of the frameworkigi®n in order to reach the result pursued
by the same and thus to comply with article 34§2€ the EU”.

In conclusion, it is shown that the “preliminaryngpetence of the Court under art. 35 TEU
would lack the essence of its useful effect if ginvate persons would not have the right to
invoke the framework decisions in order to obtieitt interpretation in compliance with the
national law, before the courts of law of the mem&@tes.”In the same sense, the Court
specified that the “European Treaty imposes ongostiates to take all effective measures to
sanction the behaviors harming the interests oftmunity”, so as to determine the states
to adopt an adequate criminal law to prevent antttgan criminality, in the process of
transposing the Community law into the internal.law

1. 2. Terms of the Petition to Pronounce a PrelamynRuling
A. The Notion of National Court

The Court of Justice of the European Communitiey ima vested with a petition for the
pronouncement of a preliminary ruling only by a aoof law from a member state of the
European Unioh

The meaning of this community notion is differerdr the acceptation awarded to the notion
of national court in the law systems of the mengiates. Generally speaking, the sphere of
this notion includes the established courts of iavihe law systems of the member states,
which enjoy this presumption in the sphere in toemunity law. To those, other authorities
may be added provided these meet the necessagyiarib be deemed as “courts” in the
acceptation of the Community law. To this effectjudasdictional body, according to the
national law of a state, may not be considerectasrt” in the community law and vice versa,
a jurisdictional body under the community law, stimes is not regulated as such in the
national law.

This legal notion of national court used in the ocaumity law must be construed and applied
uniformly within the Communit}f, therefore the Court defined the criteria charzitey a
“court” in the Goebbles case, criteria it resumadnumerous other cases. In the case of
Veuve Vaasen-Goebbles, the Court was vested by ritr@&ion Court of the Mining
Employees Fund from the Netherlands. Under Duteh this body is not a court of law.
Nevertheless, the Court of Justice consideredtti@®Arbitration Court is a court within the
meaning of art. 234, after finding that the same éstablished under Dutch law, is a
permanent body vested with mandatory competeneehat concerns the certain litigations,
issues de jure decrees, it is subject to a comt@gi procedure, its members are appointed by
the Ministry of Mining Industry and its operatiorgulation is approved by the competent
ministers.” It results that in order to assess whether theoaityhwhich vested it with a
preliminary request has the character of a “cowithin the meaning of art. 234 of the Treaty,
the Court examined a group of elements and nantiedylegal origin of that authority, its
permanent character, the mandatory character ofghenounced decrees, the contradictory

9 R. Kovar,La contribution de la CJCE a I'édification de li@rguridique communautaire, Collected courses of
the Academy of European Law, V-1, 1995.
19 CJCE, 21 May 1977, Haegen, C-107/76, Rec., p. 957.
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nature of the procedure, the application of thealegorms in settling the case as well as its
independencé.

These criteria are constantly examined by the Cand may lead to the admission of a
request to issue a preliminary ruling (though itynmat be regulated as such in the national
law) or to the rejection as such of a request éneent of their non-performance (though it is
possible that such authority be a “court” underritagonal law).

Under the aforementioned criteria, the Court ackadged the capacity of jurisdictional body
that may request the pronouncement of a preliminaiyg to the following authorities:

- The federal commission for the monitoring of pulalamuisitions in German§

- The commission for the contestation of appointmentghe higher education of
Sweden, competent in the matter of contestatiorssnag the decisions referring to the
employment in universities and superior schddls

- "Immigration Adjudicator”, an authority having coetence in the matter of litigations
concerning the entry and residence of foreignererterritory of England

- The Regional Economic and Administrative Tribun&iGatalonia, competent in the
matter of economic-administrative clairts

- Commission for contestations in medicine, congduby a professional body (Dutch
Royal Association for medicine practice)

- Commission for contestations in the matter of mémgainsurances against illnesses
and invalidity in Belgiunt’

- State Council of Italy, when it issues an advicghiv an administrative procedure,
which r;:lgresents the project of the decision tosbbsequently made my the competent
authorit

In the appreciation of the functional competencexierts as well as of the aforementioned
criteria, it was considered as “court” the judic@aithority settling a case within the procedure
of "référé” (procedure for the urgent settlemerd decree of provisory measures, similar to
the presidential ordinances from the Romanian tawil procedure).

In return, the Court of Justice ruled that thedwaiing authorities do not fulfil the capacity of
jurisdictional body:

- the director of the tax service of the Duchy akemburg who, in the management position
of an administrative service, “shows an obviousaarg connection with the services which
established the contested tax and against whicledhtestation with which it was vested is
formulated™®. In the case, the director of the tax servicehef Buchy of Luxemburg, in the
exercise of his attributions, has the capacityuakgictional authority under national law, yet
the Court deemed as irrelevant whether this authevas or not a “court” in the internal
legislation.

1 Contradictoriality is not an absolute criterioeesin this sense caf®rsch, 17.09.1997, C-54/96, p.31 and
caseDe Coster 29 nov. 2001, C-17/00, p.14.

12 CJEC, 17.09.1997, Dorsch,C-54/9, p.23-38.

13 CJEC, July 6, 2000, Abrahamsson & Andresson ,02/38, p.29-30.

14 CJEC, March 2, 1999, Eddine EI-Yasni, C- 416/967§22.

!5 CJEC, March 21, 2000, Gabalfrisa, C-110/98-C-187/9

8 CJEC, Oct. 6, 1981, Beoekmeulen, C-246/80, p.17

17 CJEC, Dec 1, 1970, Union nationale des mutuaditesalistes /La Marca, C- 32/70,Rec.1970, p.987.

18 CJEC, Oct.16, 1997, Garofalo, C- 69/96, C- 79/9619, concerning the advice issued by Consiglistdto
italiano, within the procedure of the extraordinaegourse concerning the cancellation of an adnatige
deed.

19 CJEC, March 30, 1993, Corbiau, C-24/92, p.15-17.
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To this effect, the Court decided that the courstie an authority with the capacity to act as
athird party to the body that adopted the decision subjecotaestation.

- The Court of AccountgCorte dei Conti)of Italy, when exercising th@ posteriori
assessment and verification control of the adnratiste results, as within this type of activity
it does not exercise a jurisdictional function, atadministrative one. The Court, examining
in what conditions hybrid activity bodies — admtrasive and jurisdictional - are courts in the
acceptation of the community law, decided that “specific nature of the exerted function
within the normative context proper to the Courstirg must be investigatet” To this
effect, a national body may qualify as court whemxerts jurisdictional functions, while,
when exerting other functions, especially admiatsie, this capacity may not be recognized.

Pursuant to the examination of the exerted functthin the context of the litigation
attributed to the national court, the Court of igsstconsidered that the following authorities
do not have the capacity of “court™

- The Consultative Committee concerning offenses wnetary matters having
advisory role within an administrative procedurel aettiement of litigatior?s,

- The Council of the Order of Attorneys at Law, whigris not vested with a
litigation it would be legally competent to settht with a request for obtaining a
statggnent concerning a member of the bar and thetscof another member
state”.

B. Facultative or mandatory referral before the @oaf Justice

The legal regime of the preliminary procedure dsthed by art. 234 ECT sets up a
distinction between the national courts of law, jidgments of which are not subject to any
remedy at law in the internal law and the othemrtoaf law whose judgments can be subject
to a remedy at laf¥. This distinction is not based on the positiorihaf court in the hierarchy
of the courts but on the legal regime of the pagsdgment and namely, on the regulation of
the exercise of a remedy at law against it.

Thus, the courts of which the decisions are nojesilto a remedy at law in the internal law
are basically bound to vest the Court with a priglary request concerning the interpretation
or validity of the community law. But should theuwtbpass a judgment susceptible of being
subject to a remedy at law in the internal law, ¥ksting becomes optional. The reason of
such regulation is due to the fact that the meaafrayt. 234 ECT is the unitary application of
the community law, so that the risk of an erroneapyglication is prevented expressly only in
the case of those judgments that are not subjebetpdicial control. Therefore, as long there
is the possibility of judgment modification throughe remedy at law, the exercise of the
preliminary procedure is not binding for the counfslaw. Should the community law be
applied erroneously, this interpretation error nii@ycorrected by the judicial control court
vested with the settlement of the remedy at lawiclwimay decide the referral before the
Court of Justice.

Any national court has freedom of decision withaehto the necessity of the interpretation
of the community law and exercise of the cooperatight with the community court offered

20 CJEC, Nov. 26, 1999, ANAS, C-192/98, p.23.

21 CJEC, March 5, 1986, Greis Unterweger, C-318/8%;.R0.955.

22 CJEC, Junel8, 1980, Borker, C-138/80, Rec.1980/75.

23 A. BARAV, "Le renvoi préjudiciel communautaire”, shices, Revue générale de droit processuel, %, 1

p. 1; A. BARAV, "Une anomalie préjudicielle”, Mélgas en hommage a Guy lIsaac, 50 ans de droit
communautaire, p. 773
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by the preliminary procedure mechanféniThe national courts of law have basically the
possibility of applying and interpreting themsehtke community law in the cases they are
vested with. But if they require an interpretatafrthe community law, they may exercise the
right to formulate questions addressed to the Cofuitustice. The decision to request the
pronouncement of a preliminary ruling belongs esuslely to the national court of law,
considering the responsibility of the judgment éogsonounced by the sarfieThe parties of
the case are not entitled to refer such requesttset@ouﬁﬁ, but may make proposals before
the court with reference to the formulation of sueuests to the Court of Jusfice

In certain exceptional circumstances, the Coudusttice may verify the admissibility of the
preliminary ruling pronouncement requests, whichéy reject when they concern identical
questions to the pronounced judgnfmrr when the application of the community law does
not leave room for any reasonable dUbThus, the Procedure Regulation of the Court
provides that “when a preliminarily formulated gties is identical to a question on which
the Court has already ruled or when the answeuth & question may be clearly deduced
from the case-law, the Court, after hearing the godite General, may at any time pronounce
by a motivated ordinance, within which makes reafeeeto the previous judgment or the
pertinent case-law*®

The principle of the right of option concerning ttederral before the Court of Justice by the
courts of law involves aaxceptionin the matter ohppreciating the validity of a community
act. This exception is the creation of the case-lavthef Court of Justice, by the decision
pronounced in the cag®to-Frost>! According to this decision, the national courts bound

to request the pronouncement of a preliminary cuiim the case of the invalidation of the
community acts. The national courts vested witllifig the invalidity of a Community act,
examining the invalidity reasons invoked by thetipar may decide either that the act is valid,
or they may rally to the support of the partieswhat concerns the claimed invalidity
arguments. In the second circumstance, the natiooaits do not have the authority to
declare as invalid the community acts as the Colidustice, being competent to cancel a
community act, holds exclusive competence alsordagg its invalidation. Therefore, when
they do not reject the invalidity arguments invok®dthe parties, by finding their claims as
unsubstantiated, the national courts are bounaviest in the Court of Justice.

The second exception to the principle of the righoption is the special legal regime of the
preliminary procedure regulated by article 68 EQider which, only the national courts
whose judgments are not subject to any remedyaindhe internal law may ask the Court to
judge concerning the interpretation of Title IV E@eferring to visas, asylum, immigration
and other policies related to the free movemergaréons) or the validity and interpretation
of the acts adopted by the institutions of the Camity. Therefore, the preliminary
procedure mechanism is accessible only to the €ourbse judgments are not susceptible to
the exercise of an remedy at law, and the othertgcare not entitled to request the
interpretation of the community law. For instange,a case concerning a request referred

24\, LAGRANGE, L'action préjudicielle dans le droitterne des Etats membres et dans la jurisprudemée d
CJCE, RTDE 1974,268

25 CJEC, April 21, 1984, Pardini C-338/83, Rec. 2041

26 CJEC, December 9, 1965, Heissische Knappschaft/65, Rec., p.1191.

27 CJEC, 22.04.1997, Eunice Sutton, C-66/95, Rele2¥563.

28 CJEC, Nov. 4, 1997, Parfums Christian Dior, C-8%7Rec., 6013.

29 CJEC Oct. 6, 1982, Cilfit, C-283/81, Rec., p.3415.

0 Art. 104 pt. 3 of the Procedure Regulation of @wurt of Justice ; CJEC, July 7, 1998, Societe Bé&xrpres,
C-405/96, C-406/96, C-407/96 and C-408/96, Red258.

31 CJEC, Oct. 22, 1987, Foto-Frost, C-314/85, p.13-20
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under art. 234 by a German court meant to obtaithimthe legal procedure, a preliminary
ruling concerning the interpretation of a provisioh the CE Regulation CE 539/2081
referring to the visa regime, the Court declinednpetence, as the judgment to be
pronounced was susceptible to remedy in the intdana”. In another casé concerning a
request addressed under art. 68 EC by the Labaomni&l of Charleroi (Belgium) in order to
obtain a decision concerning the interpretationaofegulation referring to the judicial
competence, acknowledgement and execution of thé @nd commercial matters
judgment®® the Court found that the judgment pronounced hie main litigation is
susceptible of remedy in the internal law and; &g vested by the court indicated in art. 68
ECT, declined competence to answer the prelimigasstion.

The courts pronouncing decisions that are not bdonihe remedy at law must, under the
provisions of art. 234 83 ECT, vest the Court cftibe. They are bound to cooperate with the
Court of Justice so as to guarantee the unitaryicagion of the community law in all the
member states of the Community. In the judicialcpca of such courts (generically named
“supreme” courts), the question arose to know wdrethe obligation is absolute or if they
have the liberty of appreciating when they reqareinterpretation of the Court of Justice.
The answer to this question is essential for tHect@feness of the unitary application
mechanism of the Community law. In the judicial giiee there were “supreme” courts that
construed this obligation as absolute, whereas suiimers construed the text of art. 234 83
ECT within the meaning that vesting is not mandatathen the community text is
sufficiently clear. The first court to rule as sughs the French State Council, administrative
jurisdictional authority, which, in 1964, substatéid the “clear act” theory according to
which, “a national court whose judgments are ngteptible to be subject to an attack was in
the internal law [...] is not bound to suspend thégment in a case it is vested with and to
vest CJEC [...] except when there is a doubt conngrtiie meaning or application of one or
several provisions of the Treaty, applicable tolitigation and when the solution of the case
depends upon this difficulty®® By this judgment, pronounced in the c&smiete des petroles
Shell-Berre and othershe French State Council laid the foundations mélative conception

in the application of art. 234 ECT, appreciatingttisuch a conception would allow the
avoiding of dilatory referral before CJEC as wallthe observance of the decisional power of
the courts from the top of the judicial hierarchecording to this theory, the “clear” act is
“the act that creates no doubt in the reasonablghlganed spirit” and, consequently, it may
be directly applied by the court of law. On thisdiof thinking, the “supreme” courts that are
bound to vest the Court may make an exception whenCommunity law is sufficiently
“clear” so as a suspension of the case would lagkudlity. In other words, the activation of
the preliminary request mechanism would dependhenctarity of the Community norm,
which is at the discretion of the national coudjspreciation. The case-law of the French
State Council indirectly added the clarity of theon@nunity law norm as condition
concerning the incumbency of the “supreme” coustvdst the Court of Justice. The issue
concerning the obligation of the courts that praraijudgments that are not subject to any
remedy at law was the object of a preliminary qgoesin the Cilfit case whereby the
Supreme Court of Cassation of Italy wished to foud whether art. 177 “establishas

%2 EC Regulation 539/2001 of the Council from maréh 2001, establishing the list of third countriesose
nationals are bound to request visa for the crgssirthe national border of the member states dribleolist of
those exempt from this obligation

33 CJEC, 31.03.2004, Criminal law procedure / NicMtaria Georgescu, C-51/03, p.32.

34 CJEC, 10.06.2004, Magali Warbecq / Ryanair Ltd555/03, p.14,15.

%5 EC Regulation CE 44/2001 of the Council from Deben22, 2000.

36 Conseil d'Etat de la Republique Francaise, Decifiom June 19, 1964, Societe des petroles SheleBerd
others; Decision from March 1, 1968, Sindicat gahdes fabricants de semoule de Framsew.conseil-etat/fr
By the application of this conception, the Staten@ul addressed between 1964-1974 to CJEC onlyemgest
for the pronouncement of a preliminary ruling.
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obligation for referral to the Court of the Commtigs which no longer allows the court to
appreciate on the ground of the addressed questisnbordinates — and within which limits
— this obligation of the preliminary existence of reasonable doubt concerning the
interpretation®’. The Court of Justice replied that the courtshaf member states of which
the decisions may not be subject to any intermakay at law in the internal law must “fulfil
the obligation to notify the Court of Justice, epteavhen it is found that the addressed
question is not pertinent or that the Communityion in the case was already subject to an
interpretation of the Court or that the correctlamapion of the Community law is obviously
mandatory that there is no room for any reasondolebt; the existence of such possibility
must be evaluated in relation to the own charastiesi of the Community law, to the specific
difficulties its interpretation presents and of ttisk of case-law divergences within the
Community”.

By the Cilfit case-law, the Court of Justice defined the apiptinasphere of the obligation
and the exceptions concerning the referral beftwe €ourt of Justice by the courts
pronouncing judgments that are not subject to amyedy at law. Thus, the vesting obligation
does not operated in the following 3 circumstandes:formulated question is identical to a
guestion that was already subject to a similariqiabry ruling; there already exists a prior
case-law that construes that community law judgraedtthe application of the community is
obviously necessary (indirect acknowledgement efdlear act theory), on condition that the
court be convinced that the same evidence wouldsmpmpn other courts from the other
member states, as well as to the Court of JusTice.fulfilment of these conditions assumes
that the court of law knows all legal systems @f tither member states of the Community “in
order to have the conviction that the peer courtsheir whole would confirm the correct
application of the community Ial%. In conclusion, the mitigation of the obligatiai the
supreme courts to vest the Court operates, eskgnifiadhe Courtpreviously interpreted the
community decision in the caseith the purpose of avoiding tm®n-uniform interpretation
of the community law within the Community.

The principle of the obligation to vest the Cowttbhe courts pronouncing judgments that are
not subject to the remedy at law involve an excepteferring to the supreme courts form the
member states who did not malm acceptance statemewnf the Court’'s competence
preliminarily judge with reference to the inter@dn of title VI EU (police and judicial
cooperation in criminal mattefS) These courts are not bound to make requestseis th
competence to request a preliminary ruling wasraobgnized in the application of art. 35
TEU. It is to be specified that the state may nesedhis faculty only to the courts whose
judgments are not susceptible for the exerciserefraedy at law.

To conclude with, within the procedure regulated dy. 234 ECT, the difficulty of the
national courts is to decide whether they can ansalene to an issue concerning the
interpretation of the community law or that thepsldl vest the Court of Justice. That is why,
the referral before the Court of Justice — esplgciay the courts pronouncing definitive
judgments, bound to ensure the uniformity of lawlegation — must be considered as a was
to expose arguments in favour of law interpretatmmards which that national court tends.
Should such court not vest the Court, eventuallyhyapg the clear act theory, another court
shall, and its arguments may come against the madticourt that chose not to refer to the
Court of Justice. From this perspective, the naticourts, knowing the case-law of the Court
of Justice, may influence by their opinions theufatorientation of the same.

37 CJEC, 6 oct. 1982, SRL Cilfit and Lanificio di Gado SPA, C-283/81, p.3
38 CJEC, Dec. 6, 2005, Gaston Schul Douane, C-46p/@8,
%9 Art. 35 §2 and 3 EUT
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C. Formulation of the preliminary ruling request

The principle of the procedure autonomy leads &application of the procedure norms by
the national law in the matter of the elaboratiowl anotivation of the preliminary rulings’
requests. Thus, a preliminary ruling request refetvefore the Court of Justice by a national
court, may take any procedural form provided inriregter of procedural incidents in the trial
law of the sending court's stdle

The preliminary ruling request is the only instrurhgecorded in the case file that is
submitted to the parties from the national litigatf, the EU member states, the European
Commission and, eventually, to the Council, whoenthe possibility to make written or oral
observations. That is why the court must formuéetdully as possible the request application,
by the succinct presentation of the case dataacte ind de jure applicable circumstances in
the cas®, as well as the reasons determining the sameqtoest the pronouncement of a
preliminary ruling®

The Court’s Case-law constantly specified that ‘tleeessity to accomplish the interpretation
of the Community law that may be useful to the ovadl court imposes that the same define
the de facto and de jure framework where the qmestit formulates should integrate or at
least to try and explain the hypothesis onto whitte formulated questions are
substantiated” The conditions such a preliminary ruling requésitdd meet are presented in
the Information Note concerning the formulationtbé preliminary ruling requests by the
national courtal bodiés according to which the formulation must:

- comprise a succinct recital of the litigationlgiect, as well as of the pertinent deeds,
such as they have been found or, at least to préiserde facto hypothesis underlying the
formulated questions;

- to render the content of the internal law prauisi susceptible of being applied in the
case and to identify, in required, the pertineniomal case-law, indicating each time the
exact identification elements (for instance, thiéc@fl gazette page or of a certain case-law
collection, and eventually, references to intesikess);

- to identify with sufficient precision the Commuynilaw provisions relevant in the
case;

- to explain the reasons determining the natiomalricto formulate the questions
concerning the interpretation of validity of centaCommunity provisiori, as well as the
connection between these provisions and the natiewaapplicable to the main litigation;

- to contain, if required, the résumé of the esakatguments of the parties.

The question or questions referred by the natiooatt should be highlighted in a distinct and
clearly individualized part of the request decisiasually in the beginning or the end of the
same. They must be intelligible without making refee to the recital of reasons of the
request, but it shall offer the necessary contexah adequate judgméht

40 CJEC, March 19, 1964, Unger, C-75/63, Rec., p.349.

41 CJEC, Jan. 30, 1997, Wiljo/Belgische Staat, C-A58Rec. p. 585; CJEC March 20, 1997, Phytheron
Int./Bourdon, C-352/95, Rec. p. 1729.

42 CJEC, Jan. 26, 1993, Telemarsicabruyyo, C-32Q/$310.

43CJEC, March 10, 1981, Irish Creamery Milk Supplidéssociation, C- 36/80 and 71/80, Rec. p. 735, p. 6
44 CJEC, Jul. 14, 1998, Safety Hi-Tech, C-284/959p@JEC, Apr. 11, 2000, Mme Deliege, C-51/96 and C-
191/97, Rec. | 2549, p.30.

“5 Information Note, webpage web: http://curia.eurepéo/

6 CJEC, Dec. 16, 1981, Foglia Novelo, C-244/80, pQJEC, Apr. 1, 1982, Holdijk, C-141/81, p.6.

*" Information Note, webpage: http://curia.europa@u/
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Considering the aforementioned, the Court may judgeinadmissible those preliminary
ruling requests that do not meet these exigeffciés special situations, the questions
addressed to the Court of Justice by the natiomaits may be reformulatétl they may be
complet&® or may event receive an interpretation of the Comity law that the national
court did not requedt

In what concerns thprocess stage&vhen the preliminary ruling request may be forrteda
the competence of its ascertainment belongs exellysio the national court, that may decide
to refer the same before the Court in any stagéthe case trial. In the Information Note
published on the website of the Court of Jusfiéteis shown that the court “may refer before
the Court the preliminary ruling request as sooit &rds that in order to solve the litigation
it was referred to, a decision is required to disthlon the interpretation or validity of the
Community law: the national courtal body is the te#itled to ascertain in what stage of the
procedure is best to formulate such requests. Neless, it is recommended that the referral
request intervene in a stage of the procedure ieemational judge is able to define the de
facto and de jure framework of the formulated goest so that the Court may possess all the
necessary elements to verify, if required, the iappllity of the Community law in the main
litigation. For a good justice administration, itaynbe useful that the preliminary ruling
request should be formulated only pursuant a cdittiary debate of the parties on this
aspect.” Therefore, it is desirable that the stalge be sufficiently advanced for the de facto
and de jure circumstance in the context of whighrtational court is called to judge upon be
clearly determined, an aspect to which parties rampificantly contribute. Generally
speaking, the national courts of many Europeaestatquest the parties to express their point
of view (Spain, Germany, Sweden, Luxemburg, GreBet¢herlands, France, Belgium et al.),
without this being a unanimous rule (Austria). Theare also states (Ireland, England,
Scotland, and Denmark) where the parties play yp weportant role in the formulation of the
questi§4ns, to such an extent that the role of thetds limited to record what the parties
agreed".

In the case-law of the Court it was specified titanay be useful that the national court
settled first those aspects belonging to the ilaidaw that are independent of the Community
law whose interpretation is requested

It is also important to specify that art. 104 85tlé Regulation entitles the Court to request
supplementary information from the national courattaddressed the preliminary ruling
request.

1. 3. Object of the preliminary ruling pronouncemesquest
The judicial order of the European Communities iadm of the assembly of the norms

governing the relations established by them, asrniational law subjects, with the member
states, third party states, and international aegdions and, in certain situations, with the

“8 Art. 92 and 103 of the Regulation; CJEC, ord. Mat®, 1993, Banchero, C-157/92, Rec. | 1085, pJEG,
ord. Apr. 26, 1993, Monin automobiles, C-386/938; CJEC, ord. June 30, 1997, Banco de Fomentoeribxt
C-66/97, p.19; CJEC ord. Oct. 8, 2002, Viacom, 029, Rec. | 8287, p.26.

*9 CJEC, Nov. 23, 1977, Enka, C-38/77, Rec., p.2203

0 CJEC, May 12, 1964, Wagner, C-101/63, Rec., p.397.

L CJEC, 25 febr. 1999, Carbonari, C-131/97, Rec91p9103.

2 CJEC, 19.11.1998, Berit Hoj Perdersen, C-66/96, R@98 | p. 7327.

*Information note concerning the preliminary reqaést the national courts

* Rapport sur le theme du colloque «Le renvoi mfiejal a la Cour de Justice des Communautes
Europeennes », 2002, p. /4@vw.juradmin.eu/colloquia/2002/gen_report_fr.pdf

%5 CJEC, March 10, 1981, Irish Creamery Milk Supgliéssociation, C-36/8§ 71/80, Rec., p. 735.
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member states’ private persons. Within the Commyudicial order there are two categories
of legal norms, and namely: legal norms with fundatal, constitutional valde and legal
norms having the value of ordinary laws, elabordigdhe Community institutions in their
existence and operation.

Under art. 234 ECT, in its current wording, the @af Justice is competent to preliminarily
rule with concern to:
- Treaty interpretation;
- Validity and interpretation of the acts adoptedtbg Community institutions and the
European Central Bank (ECB);
- The interpretation of the statutes of the bodiesited by an act of the Council, should
those statutes provide the same.

Consequently, under the provisions of the mentioadttle, the object of a request for
preliminary ruling may be:

a) interpretationof the Community treaties, of the Community ingtdns’ acts, of
the European Central Bank acts as well as, und&igeonditions, of the statutes
of the bodies created by an act of the Council;

b) validity of the acts adopted by the Community institutiomsl adhe European
Central Bank.

Further on, we shall first analyze the Communitynm® subject to interpretation and,

subsequently, the acts which may constitute theablpf a preliminary ruling request to

ascertain their validity. The analysis is basedtlm structure established in the specialty
literature, especially the one presented by Profeksz| Rideat!.

A. Interpretation of the Community law
a) Community treaties

The request for interpretation may concern bothctimestitutive treaties (Treaties of Rothe
from 1957, entered into force in 1958), as welltkes actd’ and the modifying treati&%
Moreover, the protocols and attachments of the ttatise and modifying treaties are
integrant part of them, which means that they texdy also be subject to interpretation.

Despite all these, the new title 1V, “Visas, asylummigration and other policies concerning
the free movement of persons”, integrated intoBEbhepean Community Treaty, is subject to
the competencies of the Court under the derogatayisions, vis-a-vis the Community legal
path§. Under art. 68, article 234, Title VI is appliedder the following circumstances and
conditions: “when a matter in invoked with regandthe title hereto or the validity and
interpretation of the acts adopted by the Commuimiggitutions under the title hereto, in a
pending case on the role of a national court of vewose decisions are not subject to any
remedy at law in the internal law, should it deeetassary a decision to be pronounced to

%8 |t is about the constitutive and modifying treatie

57 Joél Rideau’Droit institutionnel de I'Union et des Communaugisropéennes'3rd edition, L.G.D.J, 1999,
page 840-848.

8 Until 2002, we also had the Treaty of Paris, (99%thich came in force in 1952. It was concluded do
period of 50 years, so at present it no longer peed effects.

*9 As an example, we mention: the Protoonlthe privileges and immunities of the Europeam@uinities of
the 8th of April 1965, which came in force in Augu®67; the Council Decisionf 21 April 19700n the
Communities' own resources, entered in force orl¢hef January 1971.

%0 Single European Act (1986/1987); Treaty of Maahtri(1992/1993); Treaty of Amsterdam (1997/1999);
Treaty of Nice (2001/2003).

®L Art. 68 ECT.

14



European Institute of Romania Strategy and Policy Studies (SPOS 2008)

this effect, it requests the Court of Justice tie mbout that matter”. Paragraph 2 of art. 68
nevertheless limits the competence of the Courthen matter, specifying that: “Under no
circumstance is the Court of Justice competentif®with regard to the decisions made under
article 62, point 1, referring to the maintenanteublic order the internal security defence”.

From the economy of the Treaty one may notice thaloes not contain any provision
concerning the Court’s competence to give a preémyj ruling for the 2 pillar — external
policy and common security (EPCS).

As to Title VII, which concerns the consolidatedperation, the Court is competent to rule
under the conditions established by art. 11 ECT 46d par. 4 TEU (referral to the
Community law paths).

Under the provisions of the Treaty of Amsterdane @ourt’'s competence extends to art. 6
par. 22 TEU, article that envisages the protection offthelamental rights. One must notice
yet, that there is envisaged only the “action @& thstitutions, to the extent of the Court’s
competence in the virtue of the treaties estaligsltihhe European Community and the Treaty
hereto”.

Finally, we may conclude that, under the Treatpwfsterdam, the procedure provided by art.
234 ECT is fully applicable for:
- Establishing treaties, except title IV ECT concegiihe derogatory procedure;
- title VII of TEU concerning the consolidated coogition;
- art. 6, 81 of TEU;
- Final provisions of TEU,
- Provisions concerning the simplification and praiscregarding privileges and
immunities.
— Treaty of Nice does not bring fundamental modifmas concerning art. 234, so
that they are incident to the provisions of theafyeof Amsterdam.

b) Community institutions’ acts

As to the “acts adopted by the Community institasi@nd by the European Central Bafik”
the Court is competent to pronounce by a singlérpirgary ruling in the interpretation. By
acts of the Community institutions one understatits acts provided in the Treaties
(regulation, directive, decision), as well as toesanot recorded in the Treaties (also known as
atypical act$. With reference to the last category, we menttwn ruling of the CJEC from
October 24, 1973, In the casdinanzgericht von Baden-Wirttembemrpguested the CJEC,
under art. 177 ECT to give a preliminary ruling ceming the interpretation of two
regulations (one of the Council, the other of tr@mmbnission), of some EEC Treaty articles
but also concerning the interpretation of the CdimBResolution and of the member states’
representatives from March 22, 1971, concerningetitablishment, on stages establishment,
on stages, of the Economic and Monetary Union e Gommunity. Thus, according to the
Court, “article 103 does not exclude the competafdie Community institutions to adopt,
without prejudicing other procedures provided by treaties, conjectural measures required
to maintain the objectives of the treaties. Ther@duis the one that chooses, as required, the
most fit form of the measure it deerf’s"Thus, the Community court offered the national
court the requested interpretation.

52 Former art. F, §2.

%3 This last reference was added by the Treaty ongiaan Union.
54 CJEC, October 24, 197Schliiter/Hauptzollamt Loerrack-9/73.
% Unofficial translation, C-9/73, precited, poinb2the Summary.

15



European Institute of Romania Strategy and Policy Studies (SPOS 2008)

Under the CJEC case-law, its competence to intetpeeacts of the Community institutions
is not conditioned nor subordinated to the dirdfetat®™ of the Community acts, nor to their
mandatory natufé To this effect, we mention the judgmempresa Construzioni comm.
Quirino Mazzalai del Renaffi, where it is specified that “within the terms ot.al77, the
Court is competent to establish, preliminarily,tbe interpretation of the acts adopted by the
Community institutions, independent of the facttttheey are directly applicable or not. It is
not the Court that is supposed to appreciate thgnpace of the questions addressed under
art. 177, which is founded on a clear separatiorthef competences, leaving the national
courts the power to decide if, for the pronouncenwdrithe judgment within the litigations
referred before them, it is necessary to call fue pre-judicial procedur€® As to the
mandatory or optional character of the Communityts,acCJEC, in the judgment
Frecassetti/Amministrazione delle Finanze della®tainterpreted the provisions comprised
in a document without legal force, specifying ttia “recommendatidh of the Commission,
from May 25, 1962, concerning the date of consiagethe calculation of the customs duties
applicable to the merchandise declared as beingdasumption, cannot be applicable to
samplings*?.

It must be underlined that the acts of the EuropBariament may also be interpreted,
although the Court was never directly notified wiitie interpretation request of such an act.
Nevertheless, the Court indirectly ruled with cameal to such an act. Within this meaning,
the decisions between 1980and 1985' are to be considered. According to the first
judgment, “the member states which are, under tlesgmt Community law, entitled to
impose contingent revenues established by the nmsndfehe European Parliament in the
exercise of their mandate, must comply with thetBiimposed onto them, especially by art. 5
of the EEC Treaty, according to which, the obligatconsists in the duty of not adopting
measures susceptible to prevent the internal dparat the community institutions and by
art. 8, section 1 from the Protocol regarding thgilpges and immunities of the European
Communities (...). The national authorities are atgmnd to comply with the decision
adopted by the Parliament within the internal orgation measures, according to which they
must disburse its members on a lump sum basispdiging and travel expensés”

In the second decision, CJEC specifies the follgwiiin the application of art. 10 of the
Protocol from April 8, 1965 regarding the privilsgand immunities of the European
Communities, according to which the members of theropean Parliament benefit
throughout the sessions of the assembly, on thenatterritory, of the immunities

acknowledged to the parliament members from theimtry, the duration of the European
Parliament sessions should be appreciated onlyeight of the Community law. Thus, any
reference to a national law to interpret the notwh European parliament session is
incompatible not only with the text of the Protodait also with the very object of such
judgment, which attempts at ensuring the immunityam equal duration for all deputies,

% The direct effect consists in the possibility tieartain Community acts have (especially the remraand
decision, and under certain circumstances the tdisgdo give birth to rights and obligations conttad to the
natural and legal persons from the member statdedtU.

7 Mandatory acts are the regulation, directive amcision.

58 Decision from May 20, 197%mpresa Construzioni comm. Quirino Mazzalai deléenC-111/75.

% Unofficial translation.

® CJEC Decision from May 15, 197Brecassetti’Amministrazione delle Finanze delld&t@-113/75.

L Our remark.

2 Unofficial translation.

73 CJEC Decision, of September 15,19Bd4rd Bruce of Donington/Aspde@-208/80.

4 CJEC Decision, of July 10, 1988/ybot/Faure C-149/85.

S Unofficial translation.
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regardless of their citizenship. If, under art. 82,0f the ECCS, of art. 139 81 of the EEC
Treaty and art. 109 81 of the ECAE, such as amebgeitie Merger Treaty, the European
Parliament has an annual session and is duly sueanionthe second Tuesday of the month
of March, no other provision concerning the dumatid this session should not be taken off,
even indirectly, from other provisions of the Tieat Thus, the duration of the session is
fixed by the European Parliament through the irteonganization Regulatio®

Considering the CJEC case-law and the “generatifythe provision of article 234 of ECT,
one may conclude that the Community court may alserpret these documents. Moreover,
the Court is competent to interpret the acts adbpty the Parliament and Court within the
co-ruling procedure.

In what concerns the acts issued by the AccountstCihey may also be interpreted, as the
“Accounts Court was raised to the rank of instdotby the Treaty on European Union (...),
although at first sight, it seems that this evelitijuss less likely vis-a-vis the nature of its

acts”’.

The acts of the Economic and Social Committeehef@Gommittee of the Regions, as well as
of the European Bank of Investments, which arestottu sensu Community Institutions,
may still be subject to a preliminary interpretatidAn extensive interpretation remains yet
possiblé®.

The same applies for the decisions of the Europ€anncil, despite its institutional
consecration by the Unique European Act, then ley Theaty on European Union. As an
argument, we mention that the Community court,h@ ©rdinance from 199% confirmed
the refusal of the Court of First Instance to cointhe legality of the acts of the European
Council.

c) General principles of law

The general principles of law, applicable in thex@aunity legal order, may be interpreted by
the Court. But the Community court cannot offeragional court the interpretation elements
required for the assessment by the latter of theptiance of a national text with the
fundamental rights. Within this meaning is also @&EC case-law. Thus, in the judgment
from May 29, 199%, it is specified: “the Court, being preliminarihptified, cannot offer the
interpretation elements required for the assesshyetite national court, of the compliance of
a national regulation with the fundamental rightsogse observance the same must provide,
such as results, especially from the European Guiore of Human Rights, as it targets a
situation that does belong to the application spheir the Community law. Thus, the
provisions of the national law that are not meangénisure the observance of the Community
law regulations target a situation that does ntgrethe application sphere of the Community
law, even if an imprisonment punishment, enforcgdvintue of these national provisions,
prevent the exercise, by the interested party, hef free circulation right. The purely
hypothetical perspective of such an exercise doésonstitute a sufficient connection with
the Community law to justify the application of fisovisions®”.

® Unofficial translation.

7 Joél Rideau, op. cit., page 842.

Fdem.

9 CJEC Ordinance, January 13, 1986ujonsky C-235/94 P.
80 CJEC Decision, May 29, 199K remzow/AutricheC-299/95.
81 Unofficial translation.
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d) The Decisions of the CIJCE

"The procedure provided at art.®4@rom the Statute of the Court of Justice cannotifed

for the preliminary rulings by the parties in froof the national judgé®, an aspect
highlighted also by the Court in the Ordinance fristay 16, 1968, in the casérma Kurt A.
Becher/Hauptzollamt Miinchen-Landsbergerstrissén the case, the Becher Company
requested the Court, invoking art. 67 of the PracedRegulation, “to amend the judgment of
the Court from April 4, 1968". Becher company aslrled that it substantiates its request on
art. 40 of the Protocol to the Statute of the Caiirfustice of the EEC. Despite all these,
CJEC deemed that art. 40 of the Statute may becapfd in the matter of preliminary
rulings, but not by the parties of the main acti@vithin the same meaning was the reply
given by the Ordinance from October 18, 1979, ia tase Sirena/E¥a Thus, the Court
specified the following: “Art. 177 of the EEC Trgatonsecrates a direct cooperation between
the Court of Justice and the national courts withim terms of a non contentious procedure,
eliminating any initiative of the parties in theseaand during which they are only invited to
present observations within the legal frameworlald&thed by the sending court. If, within
the limits established by art. 177, only the nalotourts have the possibility to submit the
prejudicial referral, so do these jurisdictions éahe possibility to estimate whether the
offered interpretation is sufficiently clear. Thale parties cannot stand on the provisions of
art. 40 of the Court’s Statute (...) to request titerpretation of the judgments pronounced
under art. 177°.

According to Professor Joél Rideau, "the judgmaritshe Court may be the object of a
preliminary interpretation. For the preliminary ings, the interpretation will be requested
either by the jurisdictions referred by with theseaor by others. The questions may also
concern, the rulings given within other procedyfes instance, for assessing the default of
the obligations committed by the member st4je¥.

e) International agreements

Under a constant case-law, the Court consideredttieaagreements entered into by the
European Communities, mixed or not, must be assiedlby the institutions of Communities
in order to thus implement them in the applicasoope of art. 234 ECT, 81, letter b). Some
authoré® consider, however, that this assimilation is useie order to justify the competence
of the Court, as it may rely upon art. 220 E&Which defines the mission of the Court under
the Treaty. Based on the acknowledged competenceinferpreting the international

82"Member states and Community institutions may ieteevn the litigations referred to the Court.

Any person proving to have an interest in the egtéint of the litigation referred to the Court hhe sane right,
except for the litigations between member statesyden the institutions of the Community or betwisen
member states on one hand, and the Communitigaititsts, on the other hand.

Without harming the provisions of the second paapty; the states party to the Agreement concerriieg t
European Economic Space, others than the membeéesstas well as the Monitoring Authority of EFTA
mentioned by that agreement may intervene in tigafions referred to the Court should they referone of the
application fields of this agreement.

The conclusions of the intervention request mag levobject only the support of one party’s coriohss.

8 Josl Rideau, op. cit., page 843.

8 C-13/67.

8 C-40/70 P.

8 Unofficial translation.

87 Within this meaning, see the CJEC decisions frauednber 14, 198Broc. Rép. c./Waterkey®-314/81, C-
316/81 and C-83/82.

8 Joél Rideauop. cit, page 843.

8 Joél Rideauop. cit.,page 843.

% Former art. 164.
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agreements, the Court also interprets the actstadidyy the bodies established by certain
agreements that the Community entered®nto

The Agreements entered into by the Communiti®gh regard to the interpretation of the
agreements entered by the Communities, the Coued,rdor the first time, as to its
competence to interpret in the case Haegem%t?n Thus, the Court declared that the
association agreement with Greece “was enteretidoZbuncil, under art. 2%8and 238" of
the Treaty” and that it constituted "henceforth,what concerns the Community, an act
adopted by an institution of the Community, witlire meaning of art. 177 81, letter b), and
that its provisions form, since their entering ifidoce, an integrant part of the Community
legal order”. Therefore, under this judgment, theu® acknowledged its competence to
interpret this agreement.

In other cases, the Community court added a redsjoiséfication on the necessity to ensure
a uniform application of the agreements, from thespective of Community law — national
law and of the tight connection with the prejudicgrocedure. In theHauptzollamt
Mainz/Kupferberd’ judgment, the Court specified as follows:

"1. The necessary measures to apply the provisibren Agreement entered into by the
Community depend on both the Community institutiamsl the member states, under the
provisions of the current provisions of the Comntyitaw, in the fields that make the object
of the agreement. The same holds true for the frede agreements whose contractual
obligations extend over several fields having a \fferent character.

2. Under art. 228 82 of the Treaty, member stateaund, by international agreements, to
the same extent, as the Community institutionshabthey must ensure the observance of the
obligations assumed by such an agreement. Thugrthasions within this agreement are
integrant part of the Community judicial ord&t”

The court interpreted, in time, also the mixed agrentd’ without expressly mentioning
whether this competence extends over all the agratnor is limited only to the provisions
entering the sphere of the Community competenci@&t, professor Joél Rideau’s opinion
must be retained, which considers that the “sinfigude that the provisions interpreted in these
cause envisage fields that certainly enter the Conityy competence, does not allow us to
infer the implicit interpretation competence thatemds over all the provisions of the mixed
agreements*®. For instance, the Court interpreted the provisiohthe Lomé Convention
from 1975 concerning the freedom of establishmaerithout ruling on their Community
characte!™.

91 According to Joél Rideau.

92 CJEC of April 30, 1974Haegeman c./Etat Belg€-181/73.

9 Current art. 300.

% Current art. 310.

9 CJEC decision from October 26, 198 uptzollamt Mainz/Kupferberdg:-104/81.

% Unofficial translation.

7 Agreements entered by the European Communitieshenthember states, on the one hand, and a thitg pa
state on the other hand.

98 CJEC Decision from February 5, 19T&)nceria Daniele Bresciani c./ Amministrazionei#ah delle finanze
C-87/75.

% Joél Rideauop. cit.,page 844.

100 see CJEC Decision, from November 24, 19¥4zanatsimbaC-65/77.
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In the Demiref® case, with regard to the association agreementn@onity-Turkey, the
Court reminded the fact that an agreement enterablebCouncil is an act adopted through a
Community’s institution. The Court found that, Vsvis the nature of the association
agreement, “it creates special bonds and privilegés a third party state, which should, at
least partially, participate to the Community regjmart. 238 ECT must necessarily grant the
Community competence to ensure the fulfilment éftla¢ commitments towards the third
party states in all the fields covered by the &4t

The Demirel is therefore limited to ascertain the competenicéhe Court to interpret the
Community provisions from a mixed agreement. Theur€® competence to interpret the
whole of the agreement may be justified, accordoigthe logics of the Community
jurisdiction in the field, by the fact that the ered agreement is assimilated to an act of the
institutions has, and that, the entering by the rM@éduhas (bears) force on the entire
agreement. "This thesis may risk the occurrencaroiinterpretation conflict between the
Court and the national authorities. The applicabbimterpretation competencies distribution
between the national authorities and the Court dpubve nevertheless delicate, considering
the difficulties to establish a connection betwéled national or Community competencies
and might create the risk of a discrepancy in fiigieation of the mixed agreemetft*

Identical solutions to those offered by themireljudgment are applied in the decisions made
by the Councils instituted by association agrees®htin a decision from 1998, the Court
ascertained the competence to interpret the TRIBgreement.

The agreements entered by the member states tichtih# CommunityAnalysing the older
case-law of the Court, the one concerning the Cdbe one concerning the GATT, and
especially in the casénternational Fruit Company Iif® one may see from the very
beginning that the Court interpreted the agreementsred by the member states with the
third party states.

Subsequently, the Court reaffirmed its competengeoflering replies to the preliminary
questions asked in cases that did not concern #hdity of a Community act but its
interpretation. Thus, in the reunited cases C-2BBHC-269/81%", the Court mentioned:
"1. The effect of the substitution of the Community the General Agreement
concerning the tariffs and trade intervened on Qyl968, pursuant to the entering
into force of the common customs tariff. Thus,has time, prior the completion of the
transition period, the Community assumes all ofaitibutions in the field of the
application of the General Agreement.
2. The Community, substituting to the member statiéis regard to the fulfiiment of
the obligations provided in GATT, which enteredoiribrce on July 1, 1968, date of
application of the CCT, the provisions within thgreéement hereto being hereinafter
subject to the interpretation of the Court undér®£7 of the Treaty.
3. The tariff protocols from July 16, 1962 and JuB@ 1967, entered by the
Community within GATT constitute acts adopted by t@ommunity institutions

101 CJEC Decision from September 30, 198@mirel c./Ville de Schwébisch Gmiji@+12/86.

102 ynofficial translation.

103 308l Rideaugp. cit.,page 845.

104 For example, CJEC Decision from September 20, 1980@ince c./Staatsecretaris van Justifie192/89.

195 CJEC Decision from June 16, 19%8&rmés International c./FHT Marketing Choice B%53/96.

106 cJEC, Decision from December 12, 19T®ernational Fruit CO. et a.c./Produktschap vooragten en
Fruit, reunited cases C-21/72 la C-24/72

107 CJEC Decision of March 16, 1988dmin. des Fin. C./SPI et SAMéunited cases C-267/81 to C-269/81.
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within the meaning of art. 177, 81, letter B9 ok thireaty, thus entering in the
prejudicial competence attributed to CIE®”

Acts adopted by the bodies created by certainnateynal agreement&s mentioned above,
under the acknowledged competence for the intexioet of the international agreements, the
Court also interprets the acts adopted by the lsagséablished by certain agreements entered
into by the Community. But the Court interprets yomhose acts that are deemed to be
integrant part of the Community judicial order,. ianly to the extent that these acts have a
direct connection to the agreements they enforbas;Tthe Court exercises its interpretation
competency regarding the judgments adopted by ¢bheails established by the association
agreements. As an example, we mention the CJECsidbacirom September 20, 1949
wherein the court from Luxemburg specified thate“tiprovisions established for the
application of an association agreement enteredoythe Community and a third party state,
the association Council established by that agreenseintegrant part of the Community
judicial order since the date of their enteringifdrce, so that the Court is competent to rule
under art. 177 of the Treaty®.

In the judgmenDeutsche Shell AGhe Court acknowledged its competence to interhet
acts of the mixed transit committee between EECthadEFTA™,

f) The statutes of the bodies established by anfatie Council or of other bodies

It is not excluded that these statutes may alscsuigect to a preliminary request for
interpretation.

g) Interpretation of the conventions entered betwie member states

As a rule, the conventions entered between the reerstates may not be subject to a
preliminary ruling under art. 234 ECT. Moreover, agreement entered between certain
member states may not be interpreted by the Court.

h) References to the Community norms by the ndtiaweor contractual provision

The purpose of the interpretation made by the Caouoder art. 234 ECT is to ensure a
consistent interpretation of the Community law. Té@me is possible even when the
Community law is applicable pursuant to an intemegjulation of the member state. In this
sense, we mention the CJEC judgm@modi'®> According to the same, “should the

Community law become applicable under the provsiohthe national law, only the national

judge is the one to ascertain the necessity ofyapplthe Community law. If the same

considers relevant the application of a Communitggiment to the internal situation

underlying the referred litigation, the nationatige may notice the Court with preliminary

guestions under the conditions provided by art.. IN@&vertheless, the competence of the
Court is limited only to the interpretation of tG@mmunity law. The Court may not consider
the general economy of the provisions of the irgklaw that made possible the application of
the Community law**®. Within the same context there is the judgmeriubj 17, 1997

198 Unofficial translation.

109 Hhecision Z. Sevince c./Staatsecretaris van Justifiel 92/89.

10 Unofficial translation.

11 CJEC Judgment from din January 21, 1998ytsche Shell AG ./Hauptzollamt Hamburg-HarhEeg188/91.
112 CJEC Judgment from October 18, 1990, C-297/88.

113 Unofficial translation.

4CJEC Judgment of July 17, 199%ur-Bloem c./Inspecteur der Belastingdienst/Ondetingen Amsterdam
2, C-28/95.
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The Court is competent to answer a preliminary ioeseven when it occurred in a litigation
where a contractual provision would refer to thateat of the Community norms in order to
determine the extent to which the financial resfality of one of the parties may be
committed, considering the existence of an obviateyest of the Community legal order. In
this situation, the Court is competent only in iherpretation of the Community provisions,
being unable to offer an answer concerning the rg¢éreconomy of the agreement or the
provisions of the internal law that may determihe force of the contractual obligations. In
this situation, only the national judge is the ori® can take into consideration the limits that
the internal law and the agreement may lead tappdication of the Community [aW.

B. Validity of the Community acts

In what concerns the ascertainment of the derie@d Validity, we remind that article 234
ECT provides that the European court is competepteliminarily rule on thevalidity of the
acts adopted by the Community institutions anca6e®'.

The preliminary request concerning the validityao€Community act represents a means of
control of the Community acts legality, wherebye'thbservance of the legal norms hierarchy
is enforced®’. Thus, the Court performs an external and inteteghlity control of the
Community acts, similar to the one performed by dkton in cancellatiori®. According to
the CJEG™, the national courts may examine themselves theityaof the Community acts,
but are not competent to ascertain their validityother words, if the national courts consider
that the arguments within the meaning of illegaditg not substantiated, they may decide that
the Community act is legal and shall apply the samibe case. But should the courts find the
act illegal, they do not have the competence ttéadedts invalidity, being bound to notify the
Court of Justice.

In what concerns the Community acts that may beadihjet of a preliminary request in
ascertaining the validity, in th&rimaldi** judgment the Court demonstrated that “art. 177
awards the Court the competence to issue prelimindings with regard to the validity and
interpretation of the acts adopted by the Commumsfitutions, without exception”, thus
including the recommendations. Thus, we may retfaat the Community court can control
the validity of all the acts provided by artit®eECT. Moreover, the Court specified, in advice
no. 1/75, that the international agreements the r@onity is part of may be subject to a
preliminary request for the ascertainment of théditg. Furthermore, the validity of the
European Parliament acts may also be controlle@. i@uast notice that the ascertainment of
the validity of the establishing validity and ofethmodifying acts cannot be requested.
Likewise, the validity of the judgments of the Coaf Justice may not be requested as they
are vested withies judicataauthority. Nor the judgments of the Court of Firsstance may
be subject to the verification of validity.

15 within this meaning, see CJEC judgment of Junel292, Federconsorzi ¢./AIMAC-88/91.

118 European Central Bank.

Y17 viorel Marcu, Nicoleta Diaconu,General Community Law. Treaty Lumina Lex Publishing House,
Bucharest, 2002, page 271.

18 Ovidiu Tinci, "General Community LawEditura Didactié si Pedagogig, Bucharest, 1999, page 359.

119 CJEC Judgment of July 18, 20(Mijnistero dell'Industria, del Commercio e dell’ Ajiinato c./Lucchini
SpA C-119/05 , pct. 55.

120 cJEC Judgment of December 13, 1989, C-322/88.

21 Former article 189:For the fulfilment of their mission, under the cinastances provided by this treaty, the
European Parliament, jointly with the Council anftetCommission, adopt regulations and directiveskana
decisions and formulate recommendations or adVices

122 They may be attacked by a remedy at law befor€H&EC.
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It must be mentioned that in the ascertainment hef Community acts’ validity, the
Community court considered that the creation agality control was necessary, assimilating
in this case, validity with legality. The legaligontrol of the Community act in the case is
done both formally and materially. In the opiniohpsofessor Guy Isaa€’, the remedy in
ascertaining the validity presents itself as a dempnt of the action for cancellation and the
illegality exception, becoming thus an importargtioment in defending the interests of the
private persons. Within this meaning, we referam&xample, to the case of the regulations of
which the validity may be verified by the Courts@alat the request of a private person,
through the national court. But the private persoaanot initiate action for cancellation
whose object is a regulation, as only the privitegrarties, namely the Commission, the
Council, the Parlament and the member states, ttfwdactive trial legitimacy in this
circumstance.

If the Court of Luxemburg ruled that a Communityt & not valid, the same shall not be
declared as null and void, continuing to subsistitaan be deprived it of its effect only by
the institution that adopted it. However, the nadibjudge shall not apply that norm in
settling a trial.

1.4. Settlement procedure of the preliminary ruliaguest by the Court of Justice

A. Ordinary procedure

The procedure before the Court of Justice diffemnfthe trial procedure before certain
national supreme courts by two elements, namely:

- the procedure before the Court of Justice is leggd by legal norms, expressly
provided either in Treaties or in the Statute & tBourt of Justicé* (art. 23), or in its
Procedure Regulatidfr (art. 103-104b). Consequently, the Court cannoogie from these
rules;

- the procedure before the Court is subject tonguiistic regime specific to a
multilingual Community, which influences the natumad purpose of the written and oral
proceduré&®®.

Moreover, the preliminary rulings procedure difféiem the usual procedure followed before
the CJEC within other actions brought before th@r€of Luxembourg. In the unfolding of
this procedure, one must take into account thetfattthis is a judge to judge procedure, as
there is no other active trial legitimating. Befahe Court, in this case, we do not deal with a
proper contradictory procedure as the parties damxchange replies and rejoinders and can
only reply within the oral procedure. By “party trial” one may understand, within the
meaning of this provision, any member state antitin®n which is a party or intervening in
the litigation or which submitted written obsereas within one of the preliminary
procedures.

The national judge who raises a preliminary quessiospends the pending trial and notifies
his/her ruling to the Court. The ruling of the watl court to initiate a preliminary procedure
in Luxembourg is notified to the Court. The requisssubmitted to the Court’s Clerk. The
parties in the litigation on the roll of the nat@rcourt may not directly notify the Court and

123 Quoted by OvidilTinca, in op. cit., page 361.

124 Since March, 2008.

125 Since September, 2008.

126 According to the Guide destined to  the Counsels ofthe parties:
http://curia.europa.eu/ro/instit/txtdocfr/autrestitt9. pdf
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are not obliged to react until the moment whenrdtpiest formulated by the national court is
communicated to them by the Registry of the CoAdcording to the Information Note
regarding the formulation of requests for the proraement of a preliminary ruling by the
national courtal bodié&’, the ruling whereby the national judge refers thgquest for a
preliminary ruling to the Court may take any shaflewed by the internal law in the matter
of procedure incidents. Obviously, there are cenaiints that must be detailed in the request,
aspects that have already been specified. We rearilydan aspect concerning the necessity
of mentioning the domicile in the request. “In cabaving as object the pronouncement of a
preliminary ruling there is no obligation to spgdihe domicile, as the communication of the
procedure documents is done by registered lettigh, acknowledgement notice. Despite all
these, the parties may approve that the documenisubmitted by fa%® or by any other
technical communication mean$” The procedure papers as well as the entire
correspondence concerning the cases the Courfieised, must be submitted to the Registry
of the Court at the postal addr8r submitted directly to the Registry, at the adfiof the
Court® or, outside the Registry’s schedule, at the Csuréception. The preliminary
submittal of a procedure document by fax or e-nfBiCJ.Registry@curia.europa)eis
considered with regard to the procedure terms awlion that the subsequent submittal and
filing of the procedure deed be done under the itiomd established by the Procedure
Regulation. Such submittals must be performed ahthe mentioned fax number of e-mail.

The application may be written in any of the 23 @ummity languages. The Community
provisions do not set forth any special formality the introduction of the application. The
only conditions are the general ones, for instattoe litigation should have connection with
the Community law; to be about an effective litigat the formulated question must be
susceptible of receiving a useful reply and so on.

Under the provisions of the Information Note, theestion or questions referred by the
national court must be found in a distinct and dje@ndividualized part of the referral
judgment®2 Having in view the fact that the request for elipninary ruling is also notified
to those who may file observations, it shall bexstated®® wherefore it is required that the
application be drafted in a simple, clear and geecnanner, avoiding useless details yet being
complete and containing all pertinent informationatlow the Court, but also the entitled
parties, to express observations, to form a clsa of the factual and legal framework of the
main litigation.

The Court’s Clerk registers the application anddseahto the parties in the national litigation,
the member states of the EU, the European Commigsiand, eventually, to the Council, if
the latter is the author of an act referred tohia &pplication. Within two months from the

127 Hereinafter ~named Information Note. It may cormdlt at the  webpage:

http://curia.europa.eu/ro/instit/presentationfrérdcje.htm

128/352) 43 37 66.

129 Guide to the counsels of the parties, page 11.

130 Konrad Adenauer Av., Luxembourg L-2925.

131 Boulevard Konrad Adenauer, Luxembourg — Kirchberg.

132 ysually in the beginning or the end of the same.

133 Otherwise, it is the only document subject to station.

134 states have different interests to intervene withis procedure. Sometimes, the states may defieectly or

indirectly, their own interests (the Court in Luxeourg can request the states who did not file alasiens to
adopt a certain position if it is considered thatiaterest may be affected). In other cases, thestmay
intervene to defend a general interest. The Eurmg@ammission, according to Joél Rideau, "systerabyic
submits observations, playing in this procedurela that may be qualified asmicus curiae"(Joél Rideau,
"Droit institutionnel de I'Union et des Communau&isropéennes",“i%edition, L.G.D.J, 1999, page 86The

parties in the national litigation obviously intene to protect their own interests.
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date of the last notification, all recipients hakte possibility to submit to the Court written
memos or observations.

Under art. 23 83 of the Statute of the Court otfidasthe judgment of the national court is
notified also by the clerk and the states of thetigm to the Agreement concerning the
European Economic Space, others than the membes$taas well as of the Monitoring
Authority of EFTA mentioned in that agreement, whishould it be targeted by one of the
agreement’s application fields, may also submihinitwo months from the last notification,
written memos or observations.

"Where an agreement relating to a specific subjeater, concluded by the Council and one
or more non-member States provides that thosesSaaéeto be entitled to submit statements
of case or written observations where a courtibutral of a Member State refers to the Court
of Justice for a preliminary ruling a question ifagl within the scope of the agreement, the
decision of the national court or tribunal contagihat question shall also be notified to the
non-member States concerned. Within two months fsagh notification, those States may

lodge at the Court statements of case or writteeiations **°.

The two months deadline a time interval of 10 dayadded for reasons related to distance.
This deadline is imperative and cannot be prolonges not susceptible to prolongation.

The purpose of the written observations is to ssgtjee answers which should be given to
the questions addressed to the Court, and at thee dame, to show, succinctly, but
completely, the argumentation in support of theppsed answers. It is important to notify the
Court on the factual circumstances of the mairoacts well as on the pertinent provisions in
the national legislation, applicable in the dasd_et us mention that these observations do
not have value of conclusions; their object is ledionly to Community law issues invoked
in the preliminary application. Therefore, the peatcannot bring arguments on the merits of
the case.

The written observations must shigfly

- pertinent factual elements and internal law Bioris;

- legal argumentation, including references toGloart case-law;

- answers to the questions addressed by the nhtiona, answers proposed by the
party to the Court.

We must mention that, at community level, thereaidifference between the drafting

language of the application and the procedure lagguThus, according to art. 29, paragraph
(2) Section 2, the procedure language, in casgplications for the issue of a preliminary

ruling, is the one of the national court which fies the Court. On a duly motivated request
of one of the parties in the main action and dfiesiring the other party and of the general
advocate, one can authorize the use as a prockhgngage for the oral procedure of another
Community language. In case of the States partidiseaAgreement on the SEE, other than
the member states, as well as the AELS Supervisighority, these can be authorised to use
one of the 23 Community languages, other than thegalure language, when they participate
to one of the preliminary procedures. Concerning tihird party states participating to a

1351t is about Norway, Lichtenstein and Iceland.

136 Art. 23 § 4 of the Statute of the Court of Justice

137 Notes for the guidance of the Counsel of the esrti
http://curia.europa.eu/ro/instit/txtdocfr/autrestitt9.pdf page 13.

138 According to the Guide for the Counsels of thetipar page 17.
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preliminary procedure, these can authorized toonseof the 23 Community languages, other
than the procedure language.

The rule of the mandatory representation of thégmhas undergone certain changes in cases
having as object the pronouncing of a preliminaryng (article 104 paragraph (2) of RP).
Any person entitled to represent and/or assisp#nges in the litigation pending on the roll of
the national court can do that equally before tharC Therefore, if the procedure regulations
applicable in the litigation vested in the natiocalrt do not impose on the parties to be
represe|r11§9ed, these have the right to present paErstiservations before the Court, written
and oral.”>.

The Court's Rules of Procedure also regulate thigution of free legal aid. This "may also
be applied for in a preliminary ruling case. Howewe such a case, the party concerned must
first seek legal aid from the competent authoriitiekis own country. In order to establish his
lack of means, the person concerned must provig€Cthurt with all relevant information, in
particular a certificate from the competent autlyato that effect*°.

Before the Court of Justice, the procedure of priglary rulings, as a rule, supposes two
steps: written and oral step. CJCE may, howevariddefor the oral procedure not to take
place anymore, ruling after the unfolding and ctesof the written procedure. The Court in
Luxembourg may end the procedure initiated befoby & motivated ordinance, when:

- a question formulated with preliminary title dentical with a question on which the
Court has already ruled;

- the answer to such a question may be clearlyriedefrom the case-lait;

- the answer to the question formulated with predary title leaves no place for
reasonable doubt.

Also, after filing the memos or written observasprbased on the report of the
reporter judge, after notifying the interested passentitled to file such memos or written
observations and if neither of these files a patishowing the reasons for which they want to
be heard, the Court, after hearing the Advocatee@dnmay decide to close the procedure,
without unfolding the oral step. The petition ishi® filed within three weeks from the date of
notification to the interested party or personhd# files memos or written observations. This
deadline can be prolonged by the president.

The Court has the possibility to ask, before ryliagd after hearing the Advocate General,
explanations and additional information on theavai court.

"With regard to costs incurred in preliminary rgjinases, the Court's decision incorporates a
standard form of words referring to the final damisto be taken by the national court which
made the reference to the Court of Justice. Inigiita, Member States and other EEA States
which submit observations bear their own co$ts."

B. Accelerated procedure

Pursuant to Article 103a, “upon request of the avati court, the president, by way of
exception, at the proposal of the reporting judge after hearing the Advocate General, may

1391n other words, the Court takes into account thesrof procedure applicable before the nationattsavhich
notified it.

140 Guide for the Counsels of the parties, page 8.

11 The Court, after hearing of the Advocate Genenaly rule anytime by motivated ordinance, in which i
refers to the previous ruling or the pertinent elase

142 Guide for the Counsels of the parties, page 8.
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order the judgment of the preliminary committal @aciing to an accelerated procedure, when
the invoked circumstances justify the special emvecy of the delivery on the question asked
as preliminary. In this case, the president shallmptly establish the session date, which
shall be notified to the parties from the main @ctand to the other persons concerned
already mentioned.

Within a deadline established by the presidentctviziannot be less than 15 days, the parties
and the other persons concerned may submit wnittemos or observations. The president
may ask the parties and the other persons concemmeldnit the written memos or
observations to the essential legal issues raigékebpreliminary question.

The potential written memos or observations shalhbtified before the session to the parties
and the other persons concerned. The court wél after hearing the Advocate General.

C. Urgent procedure

Article 104b of the Rules of Procedure of the Cadrfustice of the European Communities
introduces a simplified procedure, named urgentguatare. Therefore, upon request of the
national court or, by way of exception, ex office,preliminary committal asking one or
several questions regarding the domains envisagé&oith title of the Treaty on the Union or
the Forth title of the third part of the EC Treatay be judged according to an urgent
procedur&®

The application of the urgent procedure shall benegd by the Court. Such decision is usually
made only at the grounded request of the comnutialt. By way of exception, the Court
may decide, ex officio, the judgment of a prelinmnaommittal according to the emergency
preliminary procedure when it seems to be nece¥4ary

The request of the national court has to contae ldgal and factual circumstances that
demonstrate the emergency and justify the appticatif this derogatory procedure and to
indicate, if possible, the answers to the prelimirguestions proposed by the national court.
Unless the national court made a request for agpbic of the urgent procedure and if the
judgment of the case according to this procedupeays, at first sight, to be necessary, the
president of the Court may ask the chamber to wthehcase was assigned, to rule on the
need to judge the preliminary committal accordimg this proceduré®. The internal
examination of the cases submitted to this newgmtore is considerably accelerated, because
from the very moment when they are received byQbart, all the cases in terms of space of
freedom, security and justice are assigned to ambka made up of five special judges
appointed in order to ensure, for a period of ogarythe selection and examination of these
cases. If this chamber decides to admit the petfoo application of the urgent procedure, it
will rule shortly after the session, after hearihg Advocate Gener4f.

143 hitp://curia.europa.eu/rolinstit/txtdocfr/txtsenw@ur/noteppu. pdf

144 pyrsuant to the Information note — Supplemenhgrrto the entry into force of the preliminary egecy
procedure applicable to preliminary committals relgay the space of freedom, security and justice
(http://curia.europa.eu/ro/instit/txtdocfr/txtsenwepr/noteppu. pdf.

145 Article 104b, paragraph 1.

146 pyrsuant to the Information note of the Press iafmrmation department of the Court of Justice hvé t
European Communities no. 12/08.
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The decision to judge the preliminary committal @ding to the urgent procedure shall be
adopted by the appointed chamber, based on thatrepdhe reporting judge and after
hearing the Advocate Genefl

Pursuant to paragraph 2 of Article 104b, when thigonal court asked the application of the
urgent procedure in case of a preliminary committalwhen the president asked to the
chamber appointed with the settlement of the dasexamination of the need for judging the
preliminary committal according to this procedutes clerk of the court shall notify this issue
to the parties involved in the case being on thleofathe national court, to the member state
to which this court belongs, as well as to theitasons concerned®. Please note that, unlike
the common procedure, in order to ensure celetlity, emergency preliminary procedure
operates a distinction between the protagoniststaatito take part in the written phase of
the procedure and those habilitated to take pats ioral phase. As specified, only the parties
in the main litigation, the member state to whikts ttommittal court belongs, the European
Union and, if applicable, the European Council &watliament may submit observations
within this procedure and within a short term,hie procedure language, if one of their acts is
guestioned. The other persons concerned and ebpdbie member states, other than the
member state to which the committal court belorigs)'t have this capacity, but they are
invited to a session during which, if they want they can communicate their oral
observations regarding the questions asked bydtierral court and the written observations
submitted in the cas®.

The decision whether to judge or not the prelimmaommittal according to the urgent

procedure shall be communicated to the nationattcaa well as to the parties, the member
state and the mentioned institutions. The decisiojudge the committal according to the
urgent procedure shall establish the term in whkiihintervening parties may submit written
memos or observations. The decision may specifylégal issues to which these written

memos or observations should refer and may edtalthe maximum extent of these

document¥®°.

In order to ensure the aimed celerity, the prooeduill be carried out in practice by

electronic means. The exchanges of the Court Wwghniational courts, with the parties of the
main litigation, with the member states and with tommunity institutions will be made, as
far as possible, by this mean of communicdtibn

In special urgent cases, the chamber may decidalitence of the written phase (without
submission of the written memos or observations).

Although the introduction of a request to deliverpeeliminary ruling results in the
adjournment of the national procedure until the €aules, awaiting its decisignthe
committal court shall still remain competent to ptigpreservation measures in order to
protect the parties’ interestespecially regarding a national administrativedlgrounded on
a community deed being object of a preliminary cottahfor validity assessment.

Unless the preliminary committal is judged accogdia the urgent procedure, the procedure
will continue according to the common one.

The court issued the first decision pursuant tockatl04b of the Court Rules of Procedure on
July 11", 2008, in C-195/08 PPRinau “By means of the Ordinance dated May"'22008,

147 hitp://curia.europa.eu.
148 hitp://curia.europa.eu.
149 | dem.
150 | dem.
51 1dem.
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submitted with the Registry of the Court on May%2008, Lietuvos Auk3ausiasis Teismas
asked for the preliminary committal to be judgedcaading to the urgent procedure
established in Article 104b of the Rules of Progetfi> The national court justified this
request referring to the ground (17) of the regmifeit®, which contemplates the prompt return
of a kidnapped child, and Article 11 paragraphdf3)he same regulation, which establishes a
six-week term in which the court informed aboukturn request has to deliver the decision.
“The national court ascertains the need to act watlrity based on the reason that any delay
would be extremely unfavorable for the relationsateen the child and the parent that the
child is not living with. The degradation of thestations could prove to be irreparable. The
committal court also invokes the need to proteet ¢hild against a potential damage that
might affect him and the need to provide a corbatance between the child’'s interests and
his parents’ interests, which would both require @jpplication of the urgent procedure. At the
proposal of the reporting judge, after hearingAldeocate General, the Third Chamber of the
Court decided to admit the request of the commidtalrt for judgment of the preliminary
committal according to the urgent proceddré”

The second decision, pursuant to Article 104b, dedivered on August 1% 2008 in the case
C-296/08 PPU,Santesteban Goicoeche&By means of a letter dated July®,32008,
submitted with the Registry of the Court on the satate, th&€hambre de I'instruction de la
cour d’appel de Montpellierequested that the preliminary committal be judigethe urgent
procedure established in Article 104b of the RoleBrocedure. The committal court justified
this request by showing that Mr. Santesteban Goloee was detained, after having served a
sentence of imprisonment, only based on a detefdioaxtradition purposes enforced within
the extradition procedure in which the preliminapyestion had been asked. The Third
Chamber of the Court ruled on JuIS?,72008, after hearing the Advocate General, to admi
the request of the committal court regarding th#dgiment of the preliminary committal in
urgent proceduré®.

1.5 Effects of the preliminary ruling

As shown in the specialized literatti® in absence of any subordination between the maitio
courts and the community court, pursuant to theggie of community law over the national
law, the national courts have the obligation toewtss, in settling their cases, what the Court
of Justice has decided regarding the constructimalaity of the community law.

The authority of a preliminary ruling consists its ibinding force before the court that
requested it and the courts that would judge trse da the remedies, and in the general
enforceability before the other courts.

The preliminary rulings mainly produce retroactefects from the date when the deed is
issued and, by way of exception, from the datecigid by the Court in the said ruling.

A. Authority of preliminary rulings

12 point 43,

153 In this case it refers to the Council Regulati®@C) no. 2201/2003 from November "272003 on the
competence, acknowledgment and execution of coectsibns in the matrimonial field and in the fiedd
parental liability, repealing the Regulation (EQ).4347/2000 (Official Journal L 338, p. 1, Speacidition,
19/vol. 6, p. 183).

% Points 45-46.

155 points 32-34..

156 Commentarie Meget, La Cour de Justice - les adtss institutions, T.10, Edition de I'Université de
Bruxelles, p.205.
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A preliminary ruling produces effects both in these in which it was requested and also in
other cases, as the construction makes common Witkythe construed dispositions that it
completes. In fact the Court uses the syntagm tisayaw” (“dire pour droit”) in the enacting
clauses of the decision regarding the constructidmch suggests the fact that it expresses a
legal rule or rather that it gives it a new worditg

The construction given by the Court binds the meticourts vested with the litigation within
which the construction was requested, but the aiiyhaf these decisions exceeds these limits
taking into consideration the fact that other ceuwte also bound to respect the authority of
the decisions regarding the construction deliveogdthe Court and cannot give another
construction by its own initiative to the textsesldy construed by the Court. But the courts
have an alternative: either they comply with thestouction offered by the Court, or they
request to the Court the issue of a new prelimimalipng in construction.

a) Authority of preliminary rulings regarding cansction

The Court, by its case-law, decided that there“lsirading character that preliminary rulings
acquire as far as national courts are concefned”

The Rule regarding the procedure before the Cotipulates, in Article 65, that the
preliminary ruling has binding force beginning witte date of its issue.

The decision in construction delivered by the Ccuat “interpretative authority”, which

includes both binding force (binding the nationalu to respect the construction of the
community dispositions and deedsj and also the aptitude that the national court thas

invest again the Court of Justt€®with a new preliminary question.

Therefore, this specific authority has two compdsen

On the one hand, the decision regarding the cast&iruhas arerga omnesuthority, but not
absolute. In other words, as the enacting clauséseopreliminary ruling is included in the
construed rule, bound to be enforced by the natiomarts, we can talk about “interpretative
authority”, which prohibits to any national coud tdopt another construction with the
meaning and enforceability of the community lawgasided by the Couft.

On the other hand, at the same time any nationat being bound to respect the construction
already decided by the Court, preserves intactpihwer to invest the Court with a new
preliminary question liable to result in the adoptbf a different solution.

In this sense, in the cab#ilch-Fett-und Eierkontarthe Court ruled that “the decisions issued
by the court pursuant to Article 17te bindingfor the national courts invested with the

litigation within which these decisions have bessued” and that “the construction given by
the Court binds these courts but they have thecitgpa assess whether there are sufficiently
grounded by the delivered preliminary ruling, oisinecessary to invest the Court again.”

157 R. Kovar, Effets des arréts préjudiciels de laQimijustice, p.3

158 Court of Justice of the European Communities, Jurik, 1987, Pretore di Salo, Rec p. 2545.

159 Regarding the authority of preliminary rulingsdonstruction, see decisida Costa from Marci27" 1963,
C-28-30/62, Rec. p. 59; for preliminary rulings validity assessment, see decisimternational Chemical
Corporation May 13" 1981, C- 66/80, Rec. p. 1191.

180 Court of Justice of the European Communities, 24 1969, Milch-Fett-und Eierkontor, 29/68, Rec1p5 .
C.J.C.E., June 1" 1987, Pretore di Salo, C-14/86, Rec p. 2545.

161 3oseph Ngambi, Droit communautaire, Universitésfa2007-2008, p.10.
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The binding force was reconfirmed by the Court in @dinance dated March"51986,
Wunschein which it confirms the national judge’s obligat and in addition it mentions the
fact that the solution res judicata: “a decisionwhich the Court preliminarily decided on the
construction or validity of a document adopted byommunity institution, settles, with res
judicata, one or several community law issues aindsbthe national judge regarding the
solution given in the main litigation”. Besideset@ourt defines the framework and limits of
the court option to ask the Court again, when th#&onal court “faces difficulties in
understanding or enforcing the decision, when drasises to the Court a new question or
when it brings new assessment elements liablestdtran the Court answering in a different
way to an already asked question”. However, thertcoannot contest the validity of the
already delivered decision “Articles 38/41 of th&atBtes of the Court, on extraordinary
appeals against the Court decisions, are not gigdido the decisions to the decisions given
as preliminary. However, the authority of such diexi does not represent an obstacle for the
national judge appointed to address the court ageiiore delivering in the main litigation”.

In relation to other courts, the answer given bg @ourt binds all the courts that might
subsequently be invested with the settlement ofrémedies in which they will have to
deliver a solution according to the constructiofed by the Court of Justice.

The practice of the remedies at law may bring itigation on the roll of a court which issues
final decisions, in which case this court may cdesiitself as exonerated from the request
obligation to which it is bound, provided it enfescthe solution delivered by the Court,
however without prejudice to its right to requesieav preliminary rulin{f?.

Preliminary construction decisions also producect in other litigations, both in case of
those on the roll of courts delivering decisionbjeat to remedies at law and also on the roll
of courts delivering decisions not subject to rereed

In case of a court delivering a decision on theitsighe existence of a construction limits the
power it has to decide on the construction of tbenmunity text which it identifies and
determines it to enforce the already existing aoiesibn. In this case the court may choose
either to enforce the decision already deliveredhgyCourt, or, if deemed appropriate, to use
the right to request the delivery of a new preliamnruling. In this case, the Court has the
possibility, when a question is identical to a dioeson which the Court has already ruled, to
use the simplified procedure as established inckti04 paragraph 3 of the Rule regarding
the procedure before the Court, deciding by grodndedinance with reference to the
previous preliminary ruling.

In case of a court which issues decisions not stiltgeany remedy at law, the situation is

similar. In presence of a previous constructiom/sb has 2 possibilities: either to enforce the
Court construction being thus exonerated from ttress obligation to request the delivery

of a preliminary ruling, or it can use the rightrequest, if deemed appropriate. In the last
case the Court may enforce the simplified procedsrestablished in Article 104 paragraph 3
of the Rule. Such a case creates an ambivalertisitubecause on the one hand the court
exerts its committal obligation, and on the othandh it is discouraged to proceed as such
because of the inutility of the request and thepidl summary character of the answer.

b) Authority of preliminary rulings on validity ssssment

182 Court of Justice of the European Communities, Bet@", 1982, Cilfit, C-283/81.
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A decision delivered in the other branch — previptecedure regarding the validity control of
deeds — produces different effects depending oodheent of the decision.

The Court may rule in favor of the validity of tdeed. For the committal court this decision
mainly has absolute authority. Other courts presentact the capacity to invest the Court
when they consider that there is an interest twesgga new examination based on new
grounds®®

The Court may declare the decision as invalid. Hasision has absolute authority both for
the investing court and for the other national t®uhat are no longer able to enforce the
invalid disposition in settling a case.

The Court case-law outlined the fact that a prelamy ruling finding the invalidity of a deed,
even if it concerns the investing court, “shallregent a sufficient ground for any other court
to consider this deed as invalid and the courtlsbalentitled to deduct which are the
consequences of this finding in the concrete casested in it”. The Court — by the
motivation in the casénternational Chemical Corporatior- confirms the fact that the
decision finding the invalidity of a deed has aeahenforceability: the courts have to deny
the enforcement of the said deed. Consequently,canyt shall be entitled to deduct the
consequences of the invalidity of the deed or ahjtsodispositions in order to deny the
enforcement in the case invested in it of the dmeithe invalid dispositions as well as of the
national dispositions grounded on it. The Courdudtice itself, being invested with a request
in remedy of the damage caused by a certain degtiddenefit of the damaged party, found
that they are exonerated to request the establishafighe deed invaliditf*. Regarding the
courts that have the obligation to request thevdgfiof preliminary rulings, in case of a deed
having been declared invalid, are exonerated af didigation.

In case of decisions by which the Court deliverfaior of the deed validity, in fact the Court
does not declare the deed as being valid, butaedjines the invoked reasons for invalidity.
The Court claims that the examination of the qoesdid not outline any element liable to
affect the validity of the ded®. Please note that the Court never decides pdsithe an
affirmation confirming the validity of the deed.

When reasons are invoked before the Court, whicke ladready been examined and rejected
by the Court, any court may use its right to retjtesvest again the Court or may decline
these reasons based on the previous case-law Gbilng by which it delivered in this sense.

But if reasons are invoked that have never befeenlexamined and rejected by the Court, a
distinction operates, depending on the convictibrthe court in relation to the invoked
arguments of invalidity. The courts have the pakgibeither to decline them, or — if they
have any doubt on the validity — they have to ibwke Court, whether or not they are in a
position of facultative or imposed cooperation,dzhen the-oto-Frostcase-law.

B. Retroactive effect of preliminary rulings

183 Court of Justice of the European Communities, NI&Y), 1981, C-66/80, International Chemical
Corporation/Amministrazione delle fianze dello StaRec. p.1191; Court of Justice of the European
Communities, February‘?1989, Pinna, C-359/87, Rec. p.585.

164 Court of Justice of the European Communities, 28, 1987, H.N.L.

185 Court of Justice of the European Communities, EnSsgar, C-17/98
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Any construction involves “a retrospective effeit, the sense that the construed rule is
supposed to have had from its origins a certairs&&l. The Court case-law constantly

specifies that “the construction given to legaleruktlarifies and specifies the meaning and
extension of such rule, as it should or should Haeen understood from the very beginning
of its entry into force™’.

The preliminary rulings in construction or in vatidassessing have a retroactive effect (ex
tunc) operating from the date of the entry intacéoof the construed rdf€. The Court case-
law often mention the fact that the rule constriogdhe Court “may and must be construed by
the court for legal relations arisen and constituteefore the decision regarding the
construction request” The same principle of rettivdyg also operates in relation with the
decisions for finding the invalidity of a de&d.

Basically, preliminary rulings have retroactive egff in both domains of the preliminary
procedure, both regarding the construction andtalswalidity.

However the retroactivity principle is not absolutee Court brought subtly differentiated
solutions regarding the effects in time of prelianinrulings, being able to derogate by way of
exception, in certain circumstances, limiting tlesgbility of the parties concerned to invoke
the construed disposition. In this case, the eftédhe decision shall run from the delivery
daté’®. Such a limitation can only be expressly ordergate Court and not by a member
staté’* and can only intervene in the case in which thelipinary ruling regarding the
construction was issu&d.

Should the Court decide such derogation, it wiletanto account two issues, which are the
quantitative importance of good faith legal relaias a result of which there may appear the
risk of serious economic consequences, on the and,land the reasonable possibility of
having understood community law otherwise thanaasued by the Codft.

a) Preliminary rulings regarding construction

The caseDefrenne llis the first case in which the Court explicitlypapached the issue of
limitation in time of the effects of its preliminarulings. In this case, the Court delivered
regarding the direct effect of the former Articl@91EEC (which became Article 141 of the
Treaty of the European Communities) that provideel équality of remuneration between
male workers and female workers. As soon as thet@eould have conferred a retroactive
effect to the solution, it would have been the cé&seenforce this principle to some
remuneration periods before the date when the isnlwas delivered by the Court. The
governments of some member states warned the @egatrding the disastrous economic
consequences that might have result from the mix@a effect of such decision, the

1% p_ pescatore, « Article 177 » Traite instituan€EE - Commentaire article par article, Ed. EcormmParis,
1992, p.1120.

167 Court of Justice of the European Communities, M&", 1980, Denkavit Italiana, C-61/79, CJCE, October
19" 1995, Richardson, C-137/94, Court of Justicehef European Communities Februar?‘l’@%, Societe
Bautiaa and Societe francaise maritime, C-197 a2$2194.

188 Court of Justice of the European Communities, Betd 9" 1955, Richardson, C-137/94, Rec. p. |-3407.

189 Court of Justice of the European Communities, 81", 1994, Roquette Freres, C-228/92, Rec. p.|/1445.
170 Court of Justice of the European Communities, 1, 1976, Defrenne, C-43/75, Rec. p.455

71 Court of Justice of the European Communities, &ty 2, 1988, Barra /Belgique, C-309/85, Rec. p.355.
172 Court of Justice of the European Communities, bessr 18", 1955, Bosman, C-415/93, Rec. p.1-4921.

173 Court of Justice of the European Communities, Emlylﬁ‘, 1996, Bautiaa and Societe maritime, C-197/94
and C-252/94, Rec. p.I-505.
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consequences liable to cause bankruptcy for ceeaterprises”. In the name of some
“imperious considerations of legal security takingp account the interests at stake, both
public and private”, the Court, acknowledging theingiple of the direct effect of
remuneration equality in terms of sex, gave ugngifor discussion the remunerations for the
previous periods. Therefore, the Court admitted ékeeptionalpossibility of ex nuné”
effect, claiming that “enforcing the general prplei of legal security, inherent to the
community legal order and taking into account teeasis problems that its decision might
entail in order to transpose it in the legal relasi established in good faith, might limit the
possibility, or everybody concerned, to invoke dgosition thus construed in order to raise
for discussion such legal relations. However, diroitation would be admittednly in case

of a decision regarding the requested constructidre fundamental requirement for a
uniform and general enforcement of the community ilavolves the fact thadnly the Court
has t[l% possibility to decide the intra-temponatitiitions brought to the construction given
by it"~".

The Court considered that it may confer a relat¥iect to retroactivity, allowing to the
plaintiff and also to the “workers who have prewsilyufiled an service of notice or promoted
an equivalent claim” to prevail themselves of tliveat effect acknowledged to the principle
of remuneration equality between male and femalekars. Please note that those persons
that had the initiative to invoke the rights befohe delivery of the solution by the Court
benefited from the retroactivity principté’

b) Preliminary rulings regarding validity assessment

Basically, a preliminary ruling finding the invalig of a deed also has a retroactive efféct

If the Court considered that it may decide a litndta of the effects of the preliminary ruling
invalidating a deed, by analogy with the effectshe canceling decisions, which it delivers
pursuant to Article 231 paragraph 2 of the Tredtythe European Communities (former
Article 174 EEC) stipulating that, in case of cdfa®n of a rule, the Court may indicate
“which are the effects of the cancelled rule thawento be considered as being irrevocable”.
Therefore, by reference to the regime of the camgelppeal, the invalidity of the deed may
produce effects only for the future. In such cdmertational court found itself in the position
of interdiction to establish any consequence assalt of the deed invalidity, even regarding
the parts of the initial litigation, the invalidigroducing effects only for the futdf@ But the
Court case-law evolved, considering however that nbon-retroactivity exception bust be
invokes by the part whose action forms the basithefprevious committal as well as any
author of an action filed before the delivery dé ireliminary ruling.

Part Il Impact of preliminary rulings on the nation al legal system

2.1. The role of the national courts of law in theegration of the community legal norms in
the internal law

174 Court of Justice of the European Communities, IAifj 1976, Defrenne I, C-43/75, Rec., p.481, p.69-70,
0.464-466.

75 Court of Justice of the European Communities, fgil 8", 1976, Defrene./Saben@-43/75, p.43

178 Court of Justice of the European Communities, fidarch 27, 1980, Amministrazione delle finanze dello
Stato/Denkavit italiana, C-61/79.

Y7 Court of Justice of the European Communities, &Y, 1990, Barber, C-262/88, Rec., p.I-3407

178 Court of Justice of the European Communities, 81, 1944, Roquette Freres, C-228/92, Rec. p. I-1445.
179 Court of Justice of the European Communities, Patd 8", 1980, Providence agricole de la Champagne, C-
4/79, Rec., 2823
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The integration of the community law within the &grder of the member states of the
European Union was possible through the esserdrtibution of the Court of justice that,
by means of a law-making case-law, consecratedatineding principles of the community
law.

The case-law consecration of these principlestsaxrigins in the year 1963, when the Court,
by the decision delivered in the cagan Gend en Lod¥, pronounced the principle of the
direct effect of the community law in the natiofedal systems of the member states. In 1964
followed the decision delivered in the caBestd®’, in which the Court consecrated the
principle of supremacy of the community law ovee domestic law, according to which the
Community represents a new legal order, an autonsrone, whose originality is determined
by the definitive transfer of competences from thember states towards the Community.
The principle of supremacy of the community law,tie sense of the Court, entails the
automatic non-enforcement of the national rule mpatible with the community rule, and
the national court has the role to remove the finsé in favor of the second one. The
community rule serves as a substitute for the démasde thus allowing the prevailing effect
of the community law. Subsequently, in the year8l %% the decisioSimmentdf?the Court
outlined the fact that the direct effect is theatlary of the principle of supremacy of the
community law. The direct effect and the suprematyhe community law represent two
complementary principles taking into account thet fthat the first one represents the
guarantee of supremacy of community law. Unlessctiramunity law rule can be directly
enforceable in the national law, the principle tsfsupremacy over the domestic law would
have no effect. In this line of thinking, the Cogdse-law decided the principle of direct
effect of the community law before the principlesopremacy of the community law.

The integration of these principles, and by medrihem, of the community rules, within the
domestic law of the member statesncumbent to the competence of the law cdwts the
member states. These national courts try the caesged in them pursuant to the procedural
law specific to the national legislation from easthte. As the procedural rules are different
from one state to another, it is obvious that thieement of the principles of community
law is different in terms of the procedural meassdifrom one state to another. The Court
understood to grant a principle value to theseetbffices, consecrating the procedural
autonomy of national courts by its case-law. Bt pinocedural autonomy must provide full
efficiency of the community law through effectivational procedural meatid

The principle of procedural autonomy is a creatérihe Court case-law which, in the case
Luck decided that “the provisions of the treaty do limoit the right of the competent national
courts to enforce, from the various procedural esgiablished in the national legal system,
those which are appropriate in order to guaranbeerights conferred by the community
law”*®* In the same sense, in the c&sdgoil® the Court specified that “the domestic courts
have the obligation to ensure the protection ditegtaking into account the fact that the legal
order of each member state has the role to indipatige competences of the courts the legal
classification of these rights based on the catestablished in the domestic law”. In the
same sense, by the cd&ewethe Court decided that, according to the legaiesysinstituted

180 Court of Justice of the European Communities, &ty 3", 1963, Van Gend en Loos, C-26/62

181 Court of Justice of the European Communities, 16y 1964, Costa/Enel CJCE, C-6/64

182 Court of Justice of the European Communities, &aper ¢, 1978, Simmental, C-70/77

183 R, Kovar, Voies ouvertes aux individus devantitegances nationales en cas de violoation des roahe
decisions du droit communautaire, Institut d’etudesopeennes, ULB, Bruxelles, Ed. Larcier, p. 262.

184 Court of Justice of the European Communities, I3t 1968, Luck, C-34/67, p.360.

185 Court of Justice of the European Communities, bémmr 19", 1968, Salgoil/ Ministry of Foreign Trade of
the Italian Republic, C-13/68 p. 675.
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by the provisions of the treaty, as that providedirticle 177, the national courts may use
any procedural mean provided by the national lawrder to guarantee the compliance of the
direct effect of the community law under the sameditions regarding admissibility and
judgment procedure regulated by the national laariter to guarantee its compliant®&”

According to the decision pronounced in the daeeve the community law is enforced in the
context of exercising the national procedural rul€serefore, any national court may be
invested with the settlement of some cases in wbahmunity law may be incident but no
court, regardless it nature, can decline a legaligel of community law motivating the limits

of its own competence. This being the case, thenwamity law may be invoked in the context
of any procedural phase provided by the national leegardless the legal branch or the
procedural stage of the case.

Although procedural harmonization by case-law seamsission hard to achieve, the Court
established in charge of national courts guide saikning in essence at ensuring in an
“uniform way some minimal rules” that “ensures affietive jurisdictional controt®’.
Among them it's worth outlining the litigant's righto an effective legal protection,
provisional protection of the rights invoked by iwviduals and invoking ex officio of the
enforcement of the community law, which we willddly present as follows.

a) Litigants’ right to an effective legal proteatio

Pursuant to procedural autonomy being the exclusirepetence of the member states, the
Court transferred them the obligation to estabtish situations in which the litigants are
entitled to exercise the remedies. But this autgn@mot absolute, as it is applied provided
that the equivalence and effectiveness principtescamplied with. Based on them, to be
cumulatively applied, the community procedural grdsi cannot be less favorable than the
ones related to similar domestic remedies (equinaeprinciple), nor to make impossible or
excessively difficult the exercise of the rightsntmred by the community legal order
(effectiveness principle}®®

The access to an effective legal protection wassewnated by the Court in the case
Marguerite Johnstoff® within the context in which the Ireland legislatjoafter many
terrorist attempts against policemen, provideddha license for policemen. However, for
public safety reasons, gun license was not alloteedvomen working within the Police
(according to a certificate issued by the competairister, unquestionable before law
courts). Therefore, no labor contract for women dolimited period of time was renewed
within the Police. Facing this situation, Mrs. Maegite Johnston filed a complaint against
the competent authority invoking the principle @atment equality between women and men
established in EEC directive 76/207/ Februafy 8976. Within this context, the Irish court
entered a petition for delivery of a preliminaryimg regarding the construction of the above-
mentioned directive. The court decided that thduskan of any legal control by the law court
regarding the certificate issued by a national auith contravenes to the principle of the right
to an effective appeal acknowledged to any perdom eonsiders to be damaged because of a
discrimination based on sex. In the same sensanather case the Court showed that “the
existence of a remedy against any decision of emeltauthority is essential in order to

186 Court of Justice of the European Communities, Jtl[y1981, Rewe-Handelsgesellschaft Nord mgpRewe-
Markt Steffen /Hauptzollamt Kiel, C-158/80, p. 47.

187 Camelia Toader, The judge’s role in the Europeegration, http: //www.scj.ro/toader_artl.asp

188 CJCE, 16 décembre 197Rewe 33/76, Rec. p. 1989 and Court of Justice of theofgean Communities,
September 0 2001,Courage et CreharnC-453/99, Rec. p. 1-6297, point 29.

189 Court of Justice of the European Communities, 8} 1986, Marguerite Johnston/Chief Constable of the
Royal Ulster Constabulary, C-222/84, p. 59.
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guarantee the exercise of the individual rights #hredexercise of a remedy requires to the
national court the compulsoriness to justify theaton of the petition invested in it” and that
“any evidence whose effect is to make impossiblexaessively difficult the exercise of the
rights guaranteed by the community law are incoibfeawith the community law*®.

By this case-law, the Court consecrated the priacgd the right to an effective legal
protection according to which any person is ertditle file an appeal before the competent
court against the deeds considered being conteatiget community law. This principle was
developed by the subsequent case-law of the Gehith decided that “the litigants invoking
rights pursuant to the community law cannot betédess favorable than the persons
invoking similar claims grounded on provisions dfetdomestic law®’. Therefore, the
exercise of the remedies cannot be regulated aawthierd in a different manner when a legal
ground is represented by the community law as coeapto the situation in which the legal
ground is represented by the domestic law (priecgdl equivalence of conditions), and the
provisions of the national procedural law should eatail the practical impossibility to
exercise the rights conferred by the communityllegaer.

b) Provisional protection of the rights invokedibgividuals

The right to provisional protection was consecraigcthe Court in the caséactortame®
and then resumed in many other cagextortamedecision is a law making decision, as it
was for the very first time when the Court admitténd right of the national court to
provisionally suspend the enforcement of the leligpositions that might be contrary to the
community law and to grant provisional measuressymnt to the community law. The same
judgment was subsequently resumed in the Zaskerfabrik® when the Court showed that
the provisional protection granted to individualg the national courts pursuant to the
community law is not different depending on theunatof the case — construction of a
community deed or assessment of its validity —esimcboth cases the legal ground is the
community law.

The Court of Justice outlines several times theoitgmce of provisional measures, since
making of justice is often slow and the repair gicdential damage is not always certain. In
such situations the national court has to be ablgrant any provisional measure liable to
protect the individuals’ rights deriving from thermmunity law. The national court has
competence to grant provisional measures in libgagnd should do this even when this
possibility is not provided in the national law,rpuant toFactortamecase-law, delivered by
the Court of Justice in 1990.

c) ex officio invoking of community law

In all the member states of the European Uniomptbeedure of settling a case is governed by
the principle of availability according to whichetiparties are entitled to establish the limits of
the service of notidé*, without being able to file new petitions aftee thourt is invested,
under the legal conditions. The enforcement of phisciple allows avoiding the extension of

190 CJCE, October 1% 1987, Union nationale des entraineurs et cadmisntques professionnels du football
(Unectef)/ Georgekleylensetc., C-222/86, p. 14-16.

191 CJCE November"§ 1983 Administration des finances de I'Etat italimntre SpA San Giorgio 199/82 p. 16.
192 CJCE, July 19, 1990, Factortame, C-213/90, p.90.

193 CJCE, February 29 1991, Zuckerfabrik Suderdithmarschen A.G./Haulpnat Itzehoe, C-134/88 and C-
92/89.

19 Gabriel Boroi, Code of civil procedure with comrmemies and annotations, All Beck Publishing House,
Bucharest, vol. |, page 118.
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the trial framework regarding factual and legalugrds other than those invested in the law
court. But national courts also have the obligatmmrovide to litigants a direct, immediate
and effective protection of the rights conferredhem by the community law. Within this
context the question is to know whether the natiooart has or not the obligation to invoke
ex officio the exception of non-enforcement of grecedural dispositions from the domestic
law that would be contrary to the community law.eT@ourt answered this question in the
casesVerholen,Van Schindebnd Peterbroeck showing that the exception of invoking ex
officio the dispositions contrary to the communiigyv is a competence of the court, but it
cannot be an obligation.

In the casé/erholert® the Court specified that the national comayinvoke ex officio the
illegality of a national regulation as comparedhnat directive, claiming that "the litigant’s
acknowledged right to invoke in certain conditiobgfore the national judge, a directive
whose transposition term has expired does not dgdloe competence for the national judge
to take into consideration such directive evemd litigant did not invoke before the court its
benefit”.

In the casePeterbroeck® the Belgian national court addressed to the Coupetition to
deliver a preliminary ruling in order to know if éhcommunity law opposes to the
enforcement of a domestic procedural rule purst@anthich the national court cannot invoke
ex officio a new legal ground — in this case théeptial incompatibility of the Belgian law
with the community law — in absence of the invamatby the litigant of the pertinent
community rule within a given procedural term. T®eurt answered in the same sense as in
the previous case, by saying that a proceduralpudiibiting the taxpayers to invoke a new
reason after the expiry of the 60 day term from shbmission of the attacked deed, could
deprive the litigants from the benefit of procedyreotection established by the community
law. Therefore, the interdiction of national coutts invoke ex officio a ground of the
community law cannot be considered as reasonalstyfigd based on principles as legal
security or the good development of the procedlilee Court’'s conclusion was that “the
community law opposes to the enforcement of a natiprocedural disposition that, under
conditions as those of this particular case, piblibthe national court, invested within its
competence, to assess ex officio the compatibility legal ground from the domestic law
with a community disposition, unless the latter hasn invoked within a certain term by the
litigant”.

In essence, the Court considered that the commisityopposes to the enforcement of a
national procedure rule prohibiting to the natiooallirt to assess ex officio the compatibility
of a domestic legal deed with the community lawesslit has been invoked within a certain
term.

Unlike the previous cases, the Court delivered fierdint solution in the cas&an

Schijndet®’, in which it was invested by Hoge Raad (the Disiapreme court) with a petition
for delivery of a preliminary ruling in order to &w whether a civil court has ttabligation

to invoke ex officidhe enforcement of the community law, includingttve case when the
party interested in its invocation understood tcstaim. The Court specified that the
community lawdoes not require to national courts to invoke diciaf an exception regarding
the breach of the community provisions, when thangration of this exception would
require to the court to waive the passivity to vhit is bound.” In this case, unlike the

195 Court of Justice of the European Communities, dafy 1991, Verholen c/Sociale Verzekeringsbank
Amsterdam, C/87/90 and C/88/90, p.31.

19 Court of Justice of the European Communities, bessr 14, 1995, Peterbroeck, C-312/93

197 Court of Justice of the European Communities, brese 14", 1995, Van Schindel, C-430/93 and C-431/93

38



European Institute of Romania Strategy and Policy Studies (SPOS 2008)

previous cases, the Court decided that the courtaad have the obligation to invoke ex
officio exceptions regarding the breach of the camity law when their examination would
mean to cross the limits of the litigation as eksaled by the parties.

From the above-mentioned case-law two conclusioag be drawn in terms of invoking
exceptions regarding the enforcement ex officiott® community law. In the first place,
when the national law gives to the court the rightenforce ex officio a rule from the
domestic law, this right represents an obligatidrewthe enforcement of the community law
is incident. But the court does not have the olibgato invoke ex officio the exception
regarding the breach of the community law if it sldowaive the procedural passivity,
specific to the availability principle, based atsoother facts and circumstances than those on
which the part interested in the enforcement ofcttimunity law grounded its petition.

The Court case-law demonstrates its concern to taiairthe equilibrium between the

procedural autonomy, on the one hand, and the ailiig of courts to provide to litigants a

direct, immediate and effective protection of tights conferred to them by the community
law. In conclusion, the invocation ex officio ofettommunity law, although not an absolute
obligation, represents in practice a prudent soyttaking into account the principle of the
state liability in case of obvious non-acknowledgaimof the community law by a court

delivering final decisions.

2.2. Impact of Preliminary Rulings issued by theuoof Justice of the European
Communities within the Context of the Activitie®Rofmanian Courts of Law

Romanian courts of law, in their activities of casdtling, have the obligation to enforce the
principles of community law. In many instances thégcided to enforce Article 148
paragraph 2 of the Constitution, stipulating thagiple of prevalence of the community law
over the national law. According to the said cdosinal text, “as a result of the accession,
the provisions of all the constitutive treatiestbé European Union, as well as the other
obligatory community regulations, prevail over thentrary dispositions from the domestic
laws, in observance of the provisions from the adiredeed.”

The impact of the community law in the case sewlenby the Romanian law courts can be
structured as follows: 1) cases in which the cosgtile the cases without requesting a
preliminary ruling and without enforcing the prewgcommunity case-law (theory of the

clear act); 2) cases in which the court enforcesctimmunity law rules as they have already
been construed by the Court (legal precedent costsec by the Court case-law) and 3)

request of a preliminary ruling by investing theu@aof Justice.

Here is a brief presentation of these three siinati

1) situations in which the courts settle the cagigisout requesting a preliminary ruling and
without enforcing the previous community case-laweéry of the clear act);

In the legal practice this problem arose in cashe@fitigations grounded on the provisions of
Article 214 indexes 1-214 index 3 of the Fiscal €ddaving the object the cancellation of the
fiscal administrative deed and the repayment ofsipecial registration fee for second hand
vehicles purchased from other countries of the pemo Communities. In essence, the
plaintiffs claimed that the payment of this fee ttamenes to the provisions of Article 90 of

the European Community Treaty according to whichnmamber state charges, directly or
indirectly, to the products of other member statigect taxes or any other taxes exceeding
those which are charged, directly or indirectlystmilar national products. It was also shown
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that in such cases the principle of non-discrimomabf imported products as compared to
domestic products is violated, because the fekasged only for the vehicles registered in the
European Community and re-registered in Romanidevibr the vehicles already registered
in Romania this fee is no longer charged on thasion of a new registration.

The first Romanian law court to rule in such a cass the Arad Tribunal, which found the
rights conferred by the treaty to be violated by tiational law rules of a contrary nature and
ordered, pursuant to Article 148 paragraph 2 ofGbastitution, the direct enforcement of the
provisions of Article 90 of the Treaty, which hascbme since January' 12007 part of the
Romanian legal systeifi. Therefore, it admitted the plaintiff's petitioastablishing that the
fee was illegally collected and set the obligatmithe defendant — Arad Public Finance
Administration — to give it back. After that, theneere other similar cases registered on the
roll of other law courts, which issued similar dadns. The arguments of the law courts were
sometimes more detailed, when the competence ohdtienal court to construe the treaty
dispositions was questioned. Therefore, after aadyan incident community provision, a
law court retained thelarity of the community dispositiofin this case the interpretation of
the dispositions of Article 90 of the Treaty esisiihg the European Community was not
guestionedas they are very cleaibut of the direct enforcement of the dispositiafighe
Treaty™®, which supposes the invocation of one of the dams exposed bgilfit case-law
by the Court of Justice.

2) situations in which the court enforces the comityudegal rules as they have already been
construed by the Court (legal precedent consectatede Court case-law)

The cases having the object of repayment of theiapeegistration fee for second hand
vehicles purchased from other countries of the pema Community have been settled by
some law courts by invoking the legal precedentsistimg in the case-law of the Court of
Justice (Court decision dated July™12006 delivered in the case Akos Nadasdi/Vam-es
Penzugyorseg Eszak-Alfoldi Regionalis Parancsnaks&g290/05 and the Court decision
dated December 11 1990 delivered in the case EC Commission agdimst Denmark
Kingdom, C-47/88) and the compulsoriness of commglyiwith the construction of the
community law by the national couft$

These litigations, settled in conformity with thell#esion treaty and the case-law of the
European Court represent an example of unitaryl Ipgactice grounded on the direct
enforcement of the community law by the nationalrts

3) request of a preliminary ruling by investing tbeurt of Justice.

The first request to deliver a preliminary rulinddaessed by a Romanian court to the Court of
Justice of the European Communities was made bybbéia Law Court in a litigation
having the object of limitation of the circulatioight abroad.

The litigations grounded on Law no. 248/2005 onrggime of free circulation of Romanian
citizens abroad- having as object petitions of the National Passpgency to forbid the
access of Romanian citizens on the territory oEinmember state for a period of up to three
years, state from where they have been expelleatddanuary |, 2007 for illegal stay — in

198 Arad Law Court, civil judgment no. 2563 from Novieen 7", 2007, not published.

199 Cluj Court of Appeal, civil judgment no. 1145/2008m May 14", 2008, not published.

200 Alba Law Court, civil judgment no. 1129/CAF/200®1h September 182008, Alba lulia Court of Appeal
judgment no. 974/CA/2008 from Septembel' 12008, Sibiu Law Court, civil judgment no. 415/@&am July
1%, 2008, unpublished.
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practice raised for discussion answering the goiesti know in which extent the dispositions
included in the domestic law (law no. 248/2005) ammpatible with the community
legislation in the field of free movement of perspaspecially in relation with the European
Parliament and Council Directive 2004/38/EC datgutilA29", 2004 on the right to free
circulation and stay on the territory of memberesaor the citizens of the Union and the
members of their families.

The examination of the community legal frameworkti@e 27 paragraph 1 of the said
directive) outlines in a limitative way only 3 siions when the state might restrict the
circulation freedom of persons: having an effecttompublic order,public safetyor public
health while the domestic legal rule (law no. 248/206S)ablishes the possibility to restrict
the right to free circulatioid the Romanian citizen was returned from a statseld on an
readmission agreemenwithout making any distinction regarding the persof the said
citizen, respectively whether or not it representianger for the public order, safety or health
of the state from which he was returned.

The enforcement of this law caused the first matitfrom Romania for delivery of a
preliminary ruling. The petition for preliminary Img was filed by Dambova Law Court,
which asked the Court of Justice of the Europeami@onities to deliver on the construction
of Article 18 CE (European citizenship) and Arti@@ of Directive 2004/38/CE dated April
29" 2004 on the right to free circulation and staytoe territory of member states for the
citizens of the Union and the members of their feasi

This petition was filed within the litigation betere the Ministry of Administration and
Internal Affairs (Bucharest Passport Agency) and @neorghe Jipa. Mr. Jipa left Romania
in September 2006 in order to settle down in Belgilbbut he was repatriated from there
because of the fact that he did not meet the stguirements applicable on the Belgian
territory. The Ministry of Administration and Inteal Affairs addressed Dambaoai Law
Court a petition asking, based on Law no. 248/2QQ8, limitation of Mr. Jipa’s right to
circulate abroad for a period of up to 3 years.

The petition for preliminary ruling entered by Dameiia Law Court on January 172007
comprises the following issues:

1) Should Article 18 CE be construed in the sehse it opposes to Articles 38 and 39 of
Law no. 248/2005?

2) a) Do the said dispositions of Articles 38 adr8present an obstacle in the way of the
free movement of persons established in Articl€E®

b) Can a member state of the EU limit the freeutation of its own citizens on the territory
of another member state?

3) a) Does the term of « illegal stay » in the seonbthe agreement celebrated between
Romania and Benelux is circumscribed to the readatpublic order» and «public security»
established by Article 27 of Directive 2004/38/EE, that the free circulation of a person
can be limited?

b) In case of an affirmative answer to the laststjoa, should Article 27 of Directive
2004/38/EC automatically be construed in the séhaethe member states can restrict the
freedom of circulation and stay of the citizenstlué European Union for reasons of public
order and public security, without analyzing thekdwvior» of the person concerned?
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The arguments of the Advocate General of the Gafuitistice of the European Communities,
Mr. J. Mazak, presented in the case C-3%/)Wwere as follows:

- since January®] 2007, Mr. Jipa is a citizen of the European Unishich means that he
can make use, even in relation with the state aEhvhe is a citizen, of any rights deriving
from this status (point 30).

- Article 18(1) CE is directly enforceable in thational legal order, so EU citizens have the
right to leave the territory of a member state|udmg the member state of origin, in order to
enter the territory of another member state (p&int

- the fact that Mr. Jipa hasn't still exercised hght to free circulation does not mean that the
situation should be assimilated to an internaksitun (the case-law Chen et Zhu, C-200/02 is
quoted). On the contrary, it has a direct connactigh the community law (point 34).

- the right to free circulation on the territorythe member states, as guaranteed by Article 18
(1) EC, would be devoid of its substance if the rbemstate of origin could, without any
valid justification, forbid its own nationals toaee its territory in order to enter the territory
of another member state (point 35). The Advocatee@d invokes the previous case-law of
the Court regarding the free movement of personsgPC-224/02, Singh, C-370/90), but
also the right to settle down (International TrasspNorkers’ Federation et The Finnish
Seamen’s Union, C-438/05, Daily Mail and Generalisiy 81/87, Bosman, C-415/93).
Therefore such obstacles placed both in the sfabeigin and in the state of destination are
forbidden.

- pursuant to Article 4 of Directive 2004/38/EC,yatitizen of the Union has the right to
leave the territory of a member state in ordemteieanother member state.

Based on these arguments the Advocate Generaleo€Cturt of Justice of the European
Communities claims that such national legislatibaw no. 248/2005) contravenes to the
community law. Further on, Article 27 of Directin2004/38/EC is analyzed in order to
outline the conditions in which the right to leatree territory of a member state can be
limited.

Although title VI, which includes Article 27, onlsefers to the right to enter and stay, the
Advocate General considers that it results fromvibeding of the article itself the fact that it

regards the limitation of the circulation freedondahat it also includes the right to leave a
member state (point 40). It is further recalled fhet that any exception brought to the
circulation freedom should have to be the objea oéstrictive construction. Also, the notion
of public order may vary from one country to anotaed from one period to another, so that
the member states are acknowledged the competemssdss it (paragraph 41).

Based both on Article 27(2) of the Directive, amsbaon the previous case-law, there cannot
be accepted motivations that are not directly eelato the case or are related to
considerations of general prevention. On the contitiis necessary “a real and sufficiently
serious threat to a fundamental interest of theleggc (point 42) (invoked case-law:
Bouchereau, 30/77, Rutili, 36/75). Therefore, a inemnstate cannot limit the right to leave
the state of origin only for the reason that thespe was repatriated from another member
state for “illegal residence”. The threat must eaigainst the state which adopts the measure
of limitation of the free movement and not agaitie state from which the person was
returned (Belgium). The measure has to be propatiand to be based on the personal
behavior of the person concerned. So, the AdvoGateeral of the Court of Justice of the
European Communities considers that in case oflMa there is no threat to the fundamental
interests of the Romanian society that would madeessary the adoption by Romania of a
measure of limitation of the free movement.

201 http://curia.europa.euljurisp; http;//eurojurnal2p=48
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Finally, the Advocate General of the Court of &Ziestof the European Communities recalls
that the measure does not have to be automateadipted, but only after due examination of
the behavior of the person concerned.

After the exam of the case, the Court decided Bswe: “Article 18 EC and Article 27 of
Directive 2004/38/EC [...] do not preclude nationagiklation that allows the right of a
national of a Member State to travel to another MenState to be restricted, in particular on
the ground that he has previously been repatriatead the latter Member State on account of
his 'illegal residence' there, provided that thespeal conduct of that national constitutes a
genuine, present and sufficiently serious threaire of the fundamental interests of society
and that the restrictive measure envisaged is appte to ensure the achievement of the
objective it pursues and does not go beyond whagdgssary to attain it. It is for the national
court to establish whether that is so in the casfor it.”°? The decision of the Court
answers at the issue enounced at the beginnirtgegiresentation in the following sense: the
community legal provisions do not preclude natiolegislation to restrict the right of a
national to travel to another Member State, praditteat certain conditions are accomplished
(the personal conduct of that national constitatésreat and measure appropriate to achieve
the pursued objective).

In fact, the domestic rule is partially incompagiblvith the community rule because it
contains exceptions to the free movement of thequer others than those related to the
public order, safety or health, established bycttramunity rule.

Consequently, since Romania had the obligationraaspose until January®,12007 the
dispositions of the Directive into the internal lawbut until now law no. 248/2005 hasn’t
been amended in order to be harmonized with thgodisons comprised in the Directive — as
well as taking into account the principle of prerade of the community law, the rule
enforceable in the litigations in which the redtdn of the right to free movement of a
Romanian citizen is required, is the community roéspectively Article 27 and following of
Directive 2004/38/EE. In this sense are also thatpmf view expressed by the High Court
of Cassation and Justice, based on which “the camiynlaw prevails the contrary national
law, producing concrete effects in the domestieoaf the member states, the national judge
being the one called to sanction the contr&fy”

2.3. Romanian Government Agent and his/her RoRejpresenting Romania within the Procedures
Established in Article 234 of the Treaty of the &ean Union

In Romania, the coordination of the process of eanieg the policies and strategies in the
field of European affairs, including the preparatiof Romania position within the
community structures is provided by the DepartnfentEuropean Affairs. It represents an
administrative structure with legal status opemtiwithin the Government working
machinery of the Government, directly subordinatethe prime minister. The activity of this
administrative structure is based on the dispostiof the Emergency Ordinance no.
133/2008% where its responsibilities are listed. Among thénere is the activity of
representing Romania before the Court of Justich@fEuropean Communities and of the

202 CJEC, July 10 2008, Ministerul Administiei si Internelor - Direda General de Paapoarte
Bucuresti/Gheorghe Jipa.

203 High Court of Cassation and Justice, decisiomd63 from May 31st, 2007

http://www.iccj.ro/cautare.php.

204 Amended and completed by Law no. 102/2007, publish the Romanian Official Gazette, Part I, nos 27
from April 25", 2007
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Court of First Instance as well as of the other mumity bodies. In this sense, in Article 3
paragraph 1 letter j) of the Emergency Ordinance 188/2006 there are specified the
procedures from the Treaty establishing the Eunopg@ammunity in which the Romanian
state can be represented, among them also beimydbedures established in Article 234 of
the Treaty of the European Union regarding thetipetifor delivery of a preliminary ruling
(point 4).

The Department for European Affairs represents Roanaithin the contentious procedures
for delivery of a preliminary ruling by means ofetlyovernment agent. He has a rank of
under-secretary of state and has the mission taltcwie and supervise “the substantiation by
the public authorities and bodies of the nationadifions to be [...] transmitted and / or
defended before the community coud$."In its direct subordination there is the Commynit
Contentious servié®®, which plays its part to prepare Romania represim in the
community procedures. The above-mentioned publiidsoare organized in a working group
called CommunityContentious working groypwhich includes all the ministries and other
authorities of the central and local public adntmaion.

Within the procedures established in Article 234tled Treaty of the European Union, the
government agent has the task to represent the iIamatate in case that the petition for
delivering a preliminary ruling in pending befotetCourt of Justice. The representation of
the Romanian state and the substantiation and dgawp of its points of view take place

according to a methodology adopted by the Roma@iarernmerft”.

After a law court files a petition for deliveringpmeliminary ruling to the Court of Justice of
the European Communities, it will notify then tHerk of the Court of the parties concerned,
of the member states and the Commission, as wehe<ouncil or the European Central
Bank?®

After receiving the petition, if filed by a Romanidaw court, the Department for European
Affairs, according to the above-mentioned methodmial dispositions, shall identify by
consultations all the public authorities having petence over the communicated issues.
They shall be convened to a working meeting in otdedebate the preliminary points of
view of the public authorities concerned, of thiiclilties that they estimate and the working
schedule for the substantiation and drawing uphefgoint of view of the Romanian state.
Based on the answers received from the competedsiicpauthorities, the Department for
European Affairs shall finalize the point of viewthe Romanian state, to be transmitted to
the Department for European Affairs, to the PermaRepresentative Office and to the Court
of Justice of the European Communities.

This right granted to the states to intervene withi previous procedure facilitates the
integration of the Court case-law in the legal syst of the member states.

205 Article 6 index 2 of the Government Emergency @adice no. 133/2006

206 According to the Prim-minister decision no. 23D8@oncerning the amendment of annexes 1 and feof t
Prim-minister decision no. 15/2007 for the approsfathe organization structure and personal esthatvient of
the Department for European Affairs, published e tRomanian Official Gazette, Part I, no. 781 from
November 2%, 2008.

207 Methodology regarding Romanian representationhi@ procedures before the Court of Justice of the
European Communities and the First Court as waha®sther community institutions, not published.

208 Article 23 paragraph 1 of the Statute of the CafrtJustice; Article 104 paragraph 1 of the Rulés o
Procedure of the Court of Justigeyw.curia.europa.eu
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The opportunity of the intervention should be amaty within the context in which any
decision of the Court of Justice in the field ohstruction of the community law produces
effects not only to the law court that asked thesgion but also to all the law courts and
authorities involved in all the member states.

A potential intervention, by expressing observatidoy part of a state in a previous procedure
supposes the argumentation of the existence ofilppessffects upon the national legal
system, even if the said case is placed in anotitemnber state. Therefore, the role of the
Department for European Affairs must be to identlig elements of legal arguments that
correspond to the purpose involv&Y to anticipate the effed® that the Court decision
might cause on the legal system and to decide whethis necessary to contribute by
transmitting some ideas and arguments to the Cwmunvhich to inform the fact that the
Romanian state tends to one or other possible reartisins or anticipates a certain evolution
in the construction and enforcement of the saidranity disposition.

The decision to exercise the intervention righttiy Romanian state entails the consultation
of the public authorities competent in the saidiéss It is necessary that the institutions
assume the responsibility of transmitting any nsagsinformation in due time and being
aware of the acknowledged construction of the eefable principles of the community law.
This consultation process supposes receptivity fitoese authorities because the examination
of the information required by the Department farr@pean Affairs involves a degree of
complexity and a specialization of the structuresnfthe ministries concerned. The reactions
of the authorities may be various, the authoritgher with difficulty, or a couple of
authorities may react by different points of vielble to result in conflicts between the
administrative structures. Even if there may appeaergences between the positions
expressed by the public authorities (for examplgvben two ministries), what really matters
is that the Romanian state transmit an unique mdintew. Following this line of thinking, it

is natural for the last word to correspond to tlep&rtment for European Affairs, which is the
structure expressing the state point of view arpiesses its position before the Court.

On the one hand, the Department for European Affaihaving the mission to manage the
state representation before the Court of Justisethe only structure in the position to assess
whether there are chances for a point of view tadsepted by the Court. On the other hand,
the Department for European Affairs has the missioavoid divergences appearing between
the observations presented in a given case as cethpa the observations presented in
another casé’. The monitoring of the conclusions filed in timedathe drawing up of new
conclusions in correlation with the previous cosabns shall correspond to the competence
of the Department for European Affairs. As the Diépant for European Affairs is the one in
the position to know the case-law evolution, thie to decide the guidelines of the position
of the Romanian state has to correspond to it. Qiemded the guidelines of the state
position, the administrative authorities may beuresd to supply information, documents,
explanations about the enforcement of certain legdés based on which the legal
argumentation can be structured and the contettieopoint of view of the Romanian state
can be drawn up.

209 concretely, it can be considered that the agetttefjovernment acts as a “layer” of the state.

219 The prediction of a decision that might have benefnsequences by the legal, economical, sodapeints

of view for the state expressing observations.

21 Excepting the cases when, between the moment messing observations in a case and the moment of
expressing observations in another case on the saiject, the CJEC settles by a decision that stmnsi
sudden change for the better of the case-law, ithatear, obvious and in contradiction with the ioeis
observations.
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The complexity of the case-law of the Court of ihestmakes this mission to be a difficult
one, because it is important for the point of viexpressed by one state not to be in flagrant
disharmony with the previous case-law of the Camd with the potential points of view of
other member states. On the one hand, it is désitalbhave a common vision between the
administrative authorities and the Department fardpean Affairs leading to a convergent
pleading in the process of formation of the obswrwa expressing the Romanian state
position. On the other hand, the expression ofraglie pleading” would make efficient the
understanding of the community regulation in a camnvision and the strategy of the
Department for European Affairs of integration toé tommunity law.

The experience of the Department for European Affai the field of Romania representation
as a result of a petition filed by a Romanian lawrt within a preliminary procedure before
the Court of Justice of the European Communitiegerradized in the solution delivered in the
case “Jipa against Romania”. The parts of this ease the Ministry of Administration and
Internal Affairs (Bucharest Passport Agency) and. heorghe Jipa, Romanian citizen
repatriated because of the fact that he did nott tiieeresidence requirements applicable on
the Belgian territory. Therefore, one of the partghe litigation was a state authority (the
Ministry of Administration and Internal Affairs -ugharest Passport Agency) , subordinated
to the government whose double quality (of partthe litigation and of administrative
structure subordinated to the government) resultethe expression of a point of view
convergent with the Department for European Affaibich claimed that the court should
construe the invoked text in the light of the conmiylaw.

The logic of expression of a convergent point @wiin the case of a national authority (of
the government) is one of the parts of the litigatr by that state — is to guarantee the
coherence of the position of the state in the respecase. In such a situation, as it was the
case Jipa, the Court of Justice delivered a salutio agreement with the conclusions
expressed by the Romanian government agent.

The state’s participation strategy by expressingeolations in the preliminary proceedings
can be appreciated upon the statistic indicAtbrghich reveal the number of observations
expressed by each state and the nature of the @asekich they appreciated that is
opportune to interfere. The exam of those data putsvidence a selective strategy of
participation based on the merits of the ¢&3dn that sense, the professional literature
underlined that some states can be considered &R&payers”, taking into consideration the
frequency of transmitting observation to the CaafrtJustice in the preliminary reference
proceedings, and also pointed out that governmeataicipation in ECJ proceedings should
be preserved and even encouraged, by both the @utithe governments themseftés

2.4 Procedural issues reflected in the draft of @wale of civil procedure

A. Adjournment of the case by the national court

In the practice of law courts the question is towrwhether filing a petition for delivering a
preliminary ruling by the Court of Justice entdiie adjournment of the case until de delivery

by the Court of the preliminary ruling regarding ttonstruction of the community law.

In the texts on the procedure of settlement by Qoairt of preliminary rulings there are
references regarding the adjournment of the “sa#tg procedure” of the case. In this sense

212 http://curia.eu.int/en/instit/presentationfr/indetn, Annual Report, Statistics, page 101.

213 Marie-Pierre Granger, States as successful litighefore the European Court of Justice: Lessams fhe
Repeat players of European litigation, European Rawiew, No. 3, 2004, pag. 39, http://dialnet. ojaies
214 Marie-Pierre Granger, op.cit., pag. 46.
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are the dispositions of Article 23 of the Statuteh® Court of Justice stipulating that “the
decision of thenational court that adjourns the proceduamd informs the Court shall be
notified to the Court by the said national courBhd also of the information ndte
according to which “even if filing a petition foetivery of a preliminary ruling mainly leads
to the adjournment of the national procedure uh&lCourt delivers, waiting for its decision,
the committal court remains competent to adopt eosdion measures [...]". In the same
sense is the Court case-law showing that “the natioourt remains invested with the case,
which continues to be pending for settlement omalls Only the procedure before this court
is adjourneduntil the Court delivers regarding a preliminaryegtion.”'® More than this, in
case that, after investing the Court, a nationalto@fused to acknowledge the agreement of
one part with the claims of the other part, to fihd litigation between them as extinguished
and to withdraw the preliminary question addregsethe Court, assessing the conditions in
which it was invested, the Court decided that,agylas the national court does not find
whether the agreement produces effects in the grofinthe national law, the Court is not
competent to deliver in relation to the prelimingoestion invested in it.

Considering the above-mentioned facts, in the mmalctrial activity the national courts
enforce the domestic procedural dispositions (pesivé or imperative) related to the
adjournment of the case judgment until the Courivees its decision regarding the
preliminary question.

But there are also cases containing distinct claiordy one generating a preliminary
guestion. In this situation, it results from theaswnation of the trial systems from the
member states of the European Union that most erhtkhontain dispositions pursuant to
which law courts may order both the adjournmenthefcase, on the one hand, and also the
settlement of the claims of the service of notitat tlon't depend on the preliminary ruling
delivered by the Court of Justice. Such regulatiares found in the procedural laws from
countries as the United Kingdom, Greece, Franceeiburg, Scotland and Denmark. In this
sense, for example, in the Netherlands the exaimomaff the case is adjourned exclusively
regarding the question about the construction efdbmmunity law. In Greece, a decision
requesting the delivery of a preliminary ruling the Court of Justice can be final for the
issues that do not depend on the constructioneictdmmunity law. In France, the French
State Council adjourns the trial only in relatiam that part of the service of notice that
required the request of a petition for deliveryaopreliminary ruling and delivers by a final
decision in relation to the other claims investaditi A similar situation is found in the
practice of Luxemburg law courts. On Scotland, teguest for delivery of a preliminary
ruling does not automatically represent an obsttmidhe trial measures not depending on
the preliminary ruling delivered by the Court. Inemnark, procedural law allows the
continuation of the examination of the case inwéstethe law court, regarding other legal
issues. In Sweden, within administrative courtsaatigl judgment is not possible but it is
possible within law court&:’

218 |nternal note regarding the making of preliminagymenittals to the national courts SUPPLEMENT further
to the entry into force of the preliminary emergempecocedure applicable to preliminary committalated to
the space of freedom, security and justice

216 Court of Justice of the European Communities, Jai#abala s.a/Instituto Nacional de Empleo, C-42219
423/93 and C-424/93, p.28.

217 The information regarding the comparative law haseiographical source "Le Rapport général stiidene
du colloque "Le renvoi préjudiciel a la Cour detiiessdes Communautés Européennes”, Helsinki, 20@210.
which can be found dtttp://www.juradmin.eu/fr/colloguiums/collog_fr.htm
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In conclusion, according to the provisions of thiegedural law systems in most European
countries, courts may order the adjournment ofcéee and the potential continuation of the
judgment regarding issues that do not depend ondhstruction of the community law.

In the Romanian procedural lavihe petition for delivery of a preliminary ruling/la law
court can be ordered pursuant to Article 234 TCEe &ve reserved about the Article 244
paragraph 1 point 1 of the Code of civil procedaceording to which “(1) The court may
adjourn the trial: 1) when the settlement of theecdepends, in whole or in part, on the
existence or non-existence of a right being thedpf another trial; [...]” The text regulates
one of the cases of the facultative legal adjountra@d refers to the previous issues, which
may have a decisive influence on the rights deduotgustice. In order for the text to be
enforceable, it is however necessary for the issu@hose settlement depends the solution in
the trial to be the object of another trial, megnia be “pending®® requirement that is not
met in case of investing the Court of Justice lgydlssion closing containing also the petition
for delivery of a preliminary ruling.

For these reasons, the Code of Civil Procedure ecamwtains a novel provision according to
which “the trial of the cases shall be adjourneddwy [...] when, in a casm last instancea
petition was filed for the issue of a preliminanjing addressed to the Court of Justice of the
European Union, according to the dispositions eftteaties on which the European Union is
grounded, even if the said petition was filed befadower court?!° (Article 395 paragraph 1
point 7 of the draft of the Code of civil procedur8esides, facultative adjournment is
provided “when in a case not being in the last touas filed petition for delivery of a
preliminary ruling addressed to the Court of Jest€ the European Union, according to the
dispositions of the treaties on which the Europdaion is grounded;" (Article 396 paragraph
1 point 3 of the draft of the Code of civil proceeu

Essentially, among these provisions the vestinthefcommunity court as a legal ground for
the adjournment of the case is expressly regulateding the difference, depending on the
court nature. Therefore, for cases in last instaheedjournment shall automatically operate,
and for the other ones, the adjournment is facuéiat

The introduction in the provisions of the Code of express provision regarding the
adjournment of the case is welcomed within the @dntn which the current regulation
supposes the existence of another case pendirggpfttement; or, in the current regulation,
the investment deed of the Court of Justice isesgmted by the same session closing by
which the case adjournment is ordered. The fatudtatdjournment for the courts delivering
non-final decisions is a judicious solution takiimgo account the application of the legal
precedent and the settlement with celerity of tmec

Also, the automatic adjournment is justified ineca$ courts delivering final decisions, which
have the obligation to provide a unitary constattof law at national level, which includes
the enforcement of the community law in agreemeéittt the legal systems from other states.
In the specialized literature it was outlined thisre have been cases in which the national
courts delivered regarding the construction of soroenmunity law issues included in
community dispositions numbered among the ones krtovbe the most difficult ones of the
Treaty or have already been construed by the Cthatsaid courts choosing to outstrip from
the said constructiéff. This is why the concern to enforce a competemsitaction, by
automatically adjourning the case, is obviouslyifiesl. However, it is obvious that they will

218 Gabriel Boroi, Code of civil procedure with comrtemies and adnotations, All Beck, 2001, p.557.
219 hitp:/fjust.ro
220 sean van Raepenbusch, Droit institutionnel deibdiEuropeenne, Ed. Larcier, 2005, p. 435.
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be able to applilfit case-law whenever they consider it necessary.lZsed on the Court
case-law (the above-mentioned cdsgesa Zabalp the automatic adjournment of the case
must be construed amitomatic adjournment of the procedure requiring ttonstruction of
the community lavand not of the case deferred for trial in its imédigy. Taking into account
the above-mentioned case-law, the automatic adjoenh of the case should not exclude the
enforcement of other procedural dispositions of themestic law (for example, the
replacement on the roll of the case in order tal fihe potential amiable settlement,
agreement, waiving to trial, etc.). Also, if thengee of notice has several claims, and only
one of them would require the construction of tbenmunity law, the desirable solution is
the disjunction of the case and the distinct seitlet of the claims not depending on the
construction of the community law.

B. Remedies provided by the domestic law agéaiestiécisions of national courts asking
or refusing to ask the delivery of a preliminaryimg

Based on the principle of procedural autonomy, @wurt of Justice considered that the
community law does not exclude the exercise of smneedies against procedural deeds of
national courts by which they request to the Cofidustice to deliver a preliminary ruliffg

In this sense, the Court expressed its point of/\d@ecording to which it is not necessary for
the decision asking the delivery of a decisioneadibal in order for the procedure before the
Court to be able to follow its cour$é

It results from the examination of the procedungtems from the member states of the
European Union that most of them contain dispas#tibased on which the appeal is the
remedy that can be exercised against the decisionational courts asking the delivery of a
preliminary ruling. Generally, the appeal can beotletically exercised in three cases which
are: appeal against the incidental decision of artctm ask the delivery of a preliminary

ruling; appeal against the incidental decision @bart to reject the petition for delivery of a

preliminary ruling; appeal against the decisiontib@ merits of the case, being admitted or
rejected within the trial the petition for deliveof a preliminary ruling. In such cases, the
Court adjourns the trial regarding the prelimingstition when informed by a competent
legal authority that an appeal was entered — wdibuaning effect — against the petition for

delivery of a preliminary rulind. In the practice of the Court, the procedure etbe Court

of Justice continues as long as the petition ofniigonal court has not been withdrawn or
cancele&

In fact, there are two hypotheses: the Court adptine trial when the appeal has adjourning
effect in the domestic law; if, on the contrarye thppeal does not have a adjourning effect,
the Court considers to be entitled to answer thestipns asked by the national court without
taking into account the objections which determiaag of the parts to enter a remedy against
the decision of the national court to ask for dipri@ary ruling. This solution was criticized
by a part of the doctrif@, outlining the fact that the domestic law wouldhdition this way
the community court, and besides, it would be & plosition to examine the effects of the
appeal of the national law, on which it does notenthe competence to deliver a decision,
according to Article 234 of the Treaty of the Euwap Communities. However, there are
convincing arguments in its favor. This solution ifts agreement with the principle of

221 Court of Justice of the European Communities, &ty 12", 1974, Rheinmulhen, C-146/73, Rec., p.147.
222 Court of Justice of the European Communities, It 1962, Bosch, C-13/61.

222 Sean van Raepenbusch, op.cit., , page 342.

224 Court of Justice of the European Communities, dan@d", 1974, BRT/SABAM, C-127/73, Rec., p.51.
22°R . Kovar, Recours prejudiciels en interpretatiorreappreciation de validite - Examen de la questio
prejudicielle par la Cour de Justice, JurisClas&uppe, fasc.360, no. 9-10.
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procedural autonomy based on which, in absencecofranunity regulation, the procedural
legal system of each member state will have thétrig set regulations regarding the
procedural remedies in justice. Also, the lack fiéat of the decision delivered by the Court
in the main litigation is therefore avoid@d according to the constant concern of the Court
not to formulate mere consultative opinions regaydhe general or hypothetic questions, but
to contribute to the justice administration in thember staté$’. In reality, the Court does
not examine the effects that the remedy has imé#t®nal law, but only limits itself to take
consequences from their existence regarding its cevnpetence, based on the information
communicated by the invested court or the countanidically superior to it regarding this
issue.

The settlement of the above-mentioned remedy mag las a result its rejection and the
maintenance of the decision regarding the petibora preliminary ruling or, on the contrary,

the admission of the remedy and the modificatiocassation of the decision to ask for the
delivery of a preliminary ruling. In case that thmurt invested with the remedy

communicates to the Court that the petition denisi@s maintained, the Court orders the
resuming of the judgment of the previous procedimecase that the court that filed the
petition (or the one invested with the remedy) camivates to the Court that the decision
requesting the issue of a preliminary ruling waglified or cancelled, the Court shall deliver
an ordinance declaring that the procedure wasvigfiout an object®

Generally, most procedural systems from the merstades of the European Union contain
dispositions pursuant to whicl is not possibleto file an appeal against an incidental
decision asking the delivery of a preliminary rglitbefore the judgment on the merits of the
case, the appeal may be filed only after the dsfiby the court of a decision regarding the
merits of the case. But there are also legal praeddystems in whicht is possibleto file
separately an appeal against an incidental dectsiask for the delivery of a preliminary
ruling, as the legal systems from the United KingdoWales, France, Portugal and
Denmark?®.

In the Romanian procedural lawhe appeal against previous closings can be filed
only together with the merits, except for the cesehich they interrupted or adjourned the
course of the trial. Therefore, the session closirdering the adjournment of the case can
only be appealed separately pursuant to Article iRdéx 1 of the Code of civil procedure,
which stipulates as follows: “The court will rule ¢he adjournment of the trial in all cases by
means of the closing, which can be separately d#gpe@he appeal can be filed during the
adjournment of the trial judgment [.2f°, does not suspend the execution and can be filed
within 15 days from the communication of the demisiunless otherwise established in the
law, according to Article 301 of the Code of cipilocedure.

The draft of the code of civil procedure does raitain modifications regarding the exercise
of the remedy of appeal against the closing reggrdhe adjournment of the case,
maintaining the current regulation in a new wordifithe court will rule on the adjournment

226 R, Joliet, Le droit institutionnel des Communatgesopeennes. Le contentieux. Faculte de droigaiemie

et de sciences sociales, Liege, 1981, p. 199.

227 Court of Justice of the European Communities, bressr 18", 1981, Foglia-Novelli, C-244/80, Rec. p.3045.
228 Court of Justice of the European Communities, radée, September®3January 1969, Chanel, C-31/68,
Rec., p.405.

22 The information regarding the comparative law haseiographical source "Le Rapport général sthdene
du colloque "Le renvoi préjudiciel a la Cour detliesdes Communautés Européennes”, Helsinki, 20624.

230 An exception from the above-mentioned dispositithghe closings delivered in appeal, which, when
referring to the adjournment of an appeal by atcotiappeal, by virtue of Article 23 paragraph 2Lafw no.
304/2004, may be appealed before the High Couttaskation and Justice.
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of the trial judgment by closing that can be sefgdyaappealed, before the hierarchically
superior court.” The legislator’s option to maimtéhe same dispositions as the ones currently
in force can be explained by the fact that the apjgenot suspended in execution, so that the
Court of Justice continues the procedure for getl of the preliminary ruling
independently of the appeal filed in the domestiw.|Finally, the draft of the Code of civil
procedure contains a disposition regarding themésyi of the judgment by the court after the
delivery of the decision by the Court of Justicehaf European Communities.

* *

The adjustment of the Romanian legislation to therjies of the community order requires,

in addition to the modernization of the codes aigadure, the adoption of some legislative
rules that will allow the access to the prelimingarpcedure regarding the community deeds
adopted pursuant to Article 34 of the Treaty of Hieropean Union (common positions,
decisions, framework decisions, conventions). Thasdifications are partially determined
by the ratification of the treaty of Lisbtl}, but at the same time it represents a necessity
regardless its entry into force.

The Treaty of Lisbon puts an end to the evolutidnth® adjustment to the community
regulations of the space of freedom, safety anticpiby introducing in the community law of
the JAI domain in its whofé® with the consequence of applying the control @& @ourt of
Justice over this domain.

The Treaty of Lisbon brings modifications both he fTreaty establishing the European Union
(TUE - Maastricht 1992) and also the Treaty of Rqir@577>>,

In essence, the modifications brought to the dispos of the two treaties, regarding the
preliminary procedure, are the following:

1. in the contents of the Treaty of the European Qanitiesa paragraph shall be added in
Article 234, stipulating that: “If such case is aked in a case pending before a national law
court regarding a person submitted to a freedonapvie measure, the Court shall decide as
soon as possible.” (by Article 2 paragraph 218he Text refers to the protection of litigants
being in a state of detention, for this purposeGbart adopted beginning with March 1, 2008
the previous urgent procedure.

2. in the contents of the Treaty of the European Conines a new title shall be inserted
called “Space of freedom, security and justi¢éhich replaces title IV on visas, right to
asylum, immigration and other policies regarding fite movement of persons. This title has
several chapters, among which there are also thmiths regarding legal cooperation in the
criminal field and police cooperation, whicised to be regulated in title VI of the Treaty of
the European Unioff‘Dispositions on police and legal cooperatiorhia criminal field”).

The evolution of this text has its origins in theaties of Amsterdam and Nyssa by which the
measures in the field of visas, asylum, immigratiand free circulation entered the

231 Romanian Parliament ratified the Treaty of ListgnLaw no. 13 from February"7 2008, published in the
Official Gazette no. 107 from February“l2008.

232 By Article 2 paragraph 63 and following of the @tg of Lisbon — of Articles 61-68 TFUE (in the
consolidated version of TFUE they are Articles &j-8

233 Regarding the amendments brought to the TreaBoofie, they stipulate the competencies and inteioent
fields of the EU and will have the name of Treatytbe functioning of the European Union (TFUE). Refing
the treaty of the European Union, the amendmemseara the institutions, the consolidated coopenatthe
foreign and common security policy, as well asdbéense policy.

24 Title IV inserted by Avrticle 2 paragraph 63.
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community pillar (Title IV of the Treaty of the Eapean Communities) and the legal
cooperation in the criminal field and police cogi@m had remained in the third pillar.

The Treaty of Lisbon ends this evolution by theentiosn in the community law of JAI
domain in its whole — by Article 2 paragraph 63 doldbwing of the Treaty of Lisbon — of
Articles 61-68 TFUE (in the consolidated versionT6iUE they are Articles 67-80).

Therefore, the third pillar will fully disappeat the end of a transitory period of 5 yeansd

the common policies in the domain of freedom, sgcand justice, including the Schengen
Area, will correspond to the first pillar, thattis the community proceduf® which entails
the extension of the Court competences regardileg “pace of freedom, security and
justice.” (Title IV TFUE). The consequence will biee application of the procedures, legal
instruments and legal regime corresponding to teri{®f Justice in the new domains. In this
context please note that the new regulation preserdetail and increases the competences of
the Court and Commission in terms of imposing sanstin case of the state that failed to
adopt the measures required by the execution ofothet decisioft®. In this context it is
predictable an increase in the number of petitimnsdelivery of preliminary rulings within
the national criminal procedures. Batrrently only the courts from the states that made the
statements established in Article 35 paragraph thefTreaty of the European Union can
address preliminary questions regarding the comiywdeeds regulating the domain of the
third pillar.

In futureg to the extent in which the Treaty of Lisbon véhter into force, the dispositions of
the current Article 35 of the Treaty of the Eurapénion will be repealed and therefore it
will not be necessary anymore to make a statenmeradceptation of the competence of the
Court of Justice of the European Communities. Botdeol no. 36 on transitory dispositions,
enclosed to the Treaty of Lisbon establishes tatcompetences of the Court of Justice of
the European Communities in terms of police andnicral cooperation shall remain
unchanged for a term of 5 years from the entry fiatoe of this treaty.

Therefore, the absence of a declaration of Ronfaniacceptation of the competences of the
Court of Justice of the European Communities spadbduce effects not only for the time
being, but also for the future, for a period oféags from the entry into force of the Treaty of
Lisbon.

In this sense, the Ministry of Justice initiatetha draft regarding the making by Romania of
a statement pursuant to Article 35 paragraph (2h@fTreaty of the European Union, until the
entry into force of the Treaty of Lisbon and redesd of its legal situation. The draft

establishes the fact that it is necessary for Raannmake such statement, in order for the
national law courts to have access to the prelirginrmocedure regarding the deeds or
conventions concluded pursuant to the Treaty ofEbheopean Union, as it allows the law

courts to benefit by the expertise of the CourtJaktice of the European Communities
regarding the construction and validity of the cowmmity rules, with the consequence of

adjournment of the domestic procedure. Pursuattisodraft, any court will be able to use

according to its own assessment the preliminarggumore, and Romania reserves its right to
establish in its national legislation the fact ttiag law courts have the obligation to resort to
the preliminary procedure in the cases in which texisions to be delivered cannot be
appealed anymore.

235 Article 10 of the protocol on transitory disposits.
238 Article 228, paragraph 2-3 TFUE
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Conclusions

The cohesion in the construction of the commuraty Is provided by the Court of Justice of
the European Communities by the mechanism of pimading procedure, establishing the
cooperation between the national law courts —conitywourts “of ordinary law”— and the
“supreme” community court. The competence of th&r€of Justice in the construction of
the community law is regulated by the dispositi@isArticle 234 of the Treaty of the
European Communities, by the preliminary procedyscedure which established a
cooperation mechanism between the national coundstlae Court of Justice according to
which any courtmay address to the Court of Justice a preliminatjtipn regarding the
construction of the community law

The preliminary procedure meets two essential fanst First, this mechanism provides the
unitary construction of the community law, resugtim its uniform enforcement by national
law courts of the member states. The second fumatiothe preliminary procedure is to
protect the individuals’ rights, by creating thétleenent framework of the contradictions that
might appear between the domestic legislation haccommunity law.

The legal regime of the competence of the Coudustice in preliminary matter is made up
of Article 234 of the Treaty of the European Comitias, Article 68 of the Treaty of the
European Communities and Article 35 of the Tredtithe European Communities, structured
as follows: 1. legal regime “of ordinary law” esliahed in Article 234 of the Treaty of the
European Communities for the issues in the firdapithe special regime established in
Article 68 paragraph 1 of the Treaty of the Eurap€ammunities for the domains adjusted
to the community legislation (related to visas, lasy and other policies related to free
movement of persons) and the special regime eskaddliin Article 35 of the Treaty of the
European Communities for the domains regardingcpaind criminal cooperation. Article 68
of the Treaty of the European Communities estabdish restrictive enforcement of Article
234 of the Treaty of the European Communities miggr the national courts delivering
decisions not submitted to any remedy. Article 8&e Treaty of the European Communities
establishes a facultative preliminary procedurevélhg to states to accept the competence of
the Court of Justice of the European Communitieprm@iminary ruling, by making an
explicit statement.

The Court of Justice of the European Communitieg beavested with a petition for delivery
of a preliminary ruling only by a law court fromn@ember state of the European Union. This
legal notion of national court used in the commyriétw is required to be construed and
enforced in a uniform manner within the Commufiifywhich is why the Court defined
characterizing a “court”: the legal origin of th&id authority, its permanence, the compulsory
nature of the delivered decisions, the contradjctaharacter of the procedure, the
enforcement of the legal rules in the settlemerthefcase as well as its independence. The
mechanism of the preliminary procedure regulatedAbticle 234 of the Treaty of the
European Communities is facultative for law coutti, only ones in the position to assess the
necessity to use it but it becomes compulsory wherpreliminary question is addressed by a
national court delivering decisions not submittedany remedy in the domestic law. The
compulsory nature entails certain attenuationsaseof a question that has already been the
object of a preliminary ruling or if the enforcemeof the deed does not give way to any
doubt (the theory of the deed is clear). The pplecof procedural autonomy results in the
enforcement of the procedural rules establishethbynational law in terms of drawing up
and motivation of the petition for delivery of pralnary rulings. The requirements that a
petition for delivery of a preliminary ruling has meet are presented in the Informative note

237 Court of Justice of the European Communities, | 1977, Haegen, C-107/76, Rec., p. 957.
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on the drawing up of the petitions for deliveryafpreliminary ruling by the national court
bodies. Regarding the trial phase in which thetipetifor delivery of a preliminary ruling can
be filed; its assessment is in the exclusive coemet of the national court, which can decide
the investment of the Court in any trial piasef the case.

The object of a petition for issue of a preliminamying can be:the constructionof
community treaties, of the deeds of the commumigtitutions, of the deeds of the Central
European Bank, as well as, in certain conditiohshe statutes of the bodies established by a
deed of the Councithe validityof the deeds adopted by the community bodies and dy th
Central European Bank. This study aims at presgnkia construction of the community law
regarding the construction of the treaty; the owms$ion of the deeds adopted by the
Community bodies and by the European Central B&®&B) and the construction of the
statutes of the bodies established by a Councd,déthe said statutes provide it.

The procedure for settling the petition for issfi@ @reliminary ruling by the Court of Justice
is regulated by legal rules expressly establish#gerein the Treaty, or in the Statute of the
Court of Justic&® (Article 23), or in its procedural regulatfdfi (Articles 103-104b). The
national court adjourns the judgment of the cadé the delivery of a preliminary ruling by
the Court of Justice. The procedural regulationtte Court of Justice of the European
Communities inserts by Article 104b a simplifiedogedure, called “urgent procedure”.
Therefore, upon request of the national court or, way of exception, ex officio, a
preliminary committal by means of which one or saleuestions are addressed related to
the domains envisaged in title VI of the Treatytlo@ Union or title 1V of the third part of the
CE Treaty can be judged according to an urgentguhoe.

The effects of preliminary rulings on national dsuconsist in their obligation to comply in
the settlement of the cases with what the CourtJudtice has decided regarding the
construction of validity of the community law. Thathority of a preliminary ruling consist in
its binding force for the court that requestednitl ahe courts that might judge the case in its
remedies, and in the general enforceability foeottourts. The preliminary rulings produce
effects as from the date when the deed is issudd@nway of exception, as from the date
indicated by the Court in the said decision.

The integration of the community law in the legeder of the member states of the European
Union was possible by the essential contributiothefCourt of Justice, which, by means of a
law-making case-law, established the foundatiomggpies of the community law. The
integration of these principles and, by means efrthof the community rules in the domestic
law of the member stateshall correspond to the law courfsom the member states. As
procedural rules differ from one state to anotliteis obvious that the enforcement of the
principles of community law differs in terms procedl means used from one state to another.
The Court understood to grant a principle valu¢hse differences, establishing procedural
autonomy of the national courts by its case-lavth@ligh procedural harmonization by case-
law seems a mission hard to achieve, the Courbksitad in charge of national courts guide
marks aiming in essence at ensuring in an “unifaay some minimal rules” that “ensures an
effective jurisdictional controf*'. Among them it's worth outlining the litigant’sgfit to an
effective appeal, provisional protection of thehtgyinvoked by individuals and invoking ex
officio of the enforcement of the community law. eTimpact of the preliminary rulings

238 Court of Justice of the European Communities, Maver 14", 1998, Berit Hoj Perdersen, C-66/96, Rec.
1998 | p. 7327.

239 EFrom March 2008

249 From September 2008

241 camelia Toader, Judge’s role in the European iat&m, http: //www.scj.ro/toader_artl.asp
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delivered by the Court of Justice of the Europeam@unities in the context of the activities

of Romanian law courts can be structured as folldlysases in which the courts settle the
cases without requesting a preliminary ruling aritheut enforcing the previous community

case-law (theory of the clear act); 2) cases inclvhihe court enforces the community law
rules as they have already been construed by thet Qegal precedent consecrated by the
Court case-law) and 3) request of a preliminarynguby investing the Court of Justice.

The activity of representing Romania before the r€oof Justice of the European
Communities and the First Law Court as well as e@iher community bodies is ensured by
the Department for European Affairs (DEA), struetwhich coordinates the process of
formation of the national position in the problemaif European affairs and guarantees the
complying with the obligations for Romania arisifigm the statute of member state of the
European Union.

The filing of a petition for delivery of a prelimamy ruling with the Court of Justice entails
the adjournment of by the Court of the preliminaryng pursuant to Article 23 of the Statute
of the Court of Justice and the Court case-lkemthe Romanian procedural lawhe petition
for delivery of a preliminary ruling by a law couwtin be ordered pursuant to Article 244
paragraph 1 point 1 of the Code of civil procedurethe new draft, a new disposition is
inserted in the Code of civil procedure accordiagwthich “the judgment of the cases is
adjourned in case that a petition for delivery gfraliminary ruling was filed with the Court
of Justice (for the cases being in the last cdwtadjournment shall automatically operate,
and for the other ones, the adjournment is faduitatBased on the principle of procedural
autonomy, the Court of Justice considered thatctvamunity law does not exclude any
remedies against the procedural deeds of natiooatt by which the delivery of a
preliminary ruling is requested to the Court oftihed**

The draft of the code of civil procedure does raitain modifications regarding the exercise
of the remedy of appeal against the closing reggrdhe adjournment of the case,
maintaining the current regulation in a new wordifihe court will rule on the adjournment
of the trial judgment by closing that can be sefgdyaappealed, before the hierarchically
superior court.” The legislator’s option to maimtéhe same dispositions as the ones currently
in force can be explained by the fact that the apgees not suspend the enforcement, so that
the Court of Justice continues the procedure fdtleseent of the preliminary ruling
independently of the appeal filed in the domestiw.|Finally, the draft of the Code of civil
procedure contains a disposition regarding themnésy of the judgment by the court after the
delivery of the decision by the Court of Justicalef European Communities.

The European legal space represents an old prtjattsupposes in its achievement a
continuous co-operation between the member stAtasng to this purpose, the preliminary
procedure mechanism contributes towards the hamaton of the legislations of the
member states by the unitary enforcement of thenwanity law within the Community
space.

242 Court of Justice of the European Communities, &ty 12, 1974, Rheinmulhen, C-146/73, Rec., p.147.
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