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EU environmental principles and their implementation in Germany 4

1. Introduction

Over the years the European Union (EU) has adopted a number of prindijgles
guide EU environmental policy-makingSome of them have already been
implemented in manyember States som&me ago,but the differentnational
approaches ani@ssondearnedhaveonly beencommunicated to a limited extent.
This hampershe chances of current EU Member States to fully befiefit such
foreign experiences in their own approachesemwironmentalissuesand to the
implementation of EU law.

Furthermore, currently several Eastern European coumineso join the European
Union. One ofthe coreissues inthe ongoing negotiationsvith the accession
candidates are shortcominggh regard toenvironmental protection. Nation@hws
and provisiondave to bemproved inorder toadapt to currenstandards in EU
Member States. Acentral question iswhich approaches national governments
should use for suchmprovements. An aid tthis is to look atthe positive and
negativeexperiences and approaches in Germany, an EU Membertigtaleas a
long recordwith regard toenvironmental protectiomnd the implementation of
environmental principles.

Thus, in this papethe implementation of EU environmental principles<Garmany

will be discussed, referring especially to tvater managemersector and energy
policy.! The illustration of how the principlesinbe implemented anahat possible

sticking pointsthere are can help other countriesingorove their own national
environmental protectioprovisions. Furthermore, ¢an help to identify potential
gaps between accession candidates and EU Member Stat#h regard to

environmental policy.

Certainly, the findings are not only of interest for Europeans. Princgeh, as the
precautionary principle and the principle of sustainaeeelopment arkigh on the
agenda worldwide. Accordinglyessonghat can be learnefiom Germanpractice
will also be valuable for policy-makers outside Europe.

1 What has to banoted is that it is not always that obvious whigbrinciple(s) acertain
environmental act or activitymplements. Thus, thehoice of examples listed in the
subsequent sections partially had to be based on the interpretations of the authors.

2 However,due tothe complexity ofGerman environmentgdolicy, not all issueselated to
German environmental policy and principles will be discussed in a fully comprehensive way.
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EU environmental principles and their implementation in Germany 5

Introduction to German environmental policy

Germany ha®ften been regarded as a European and international leadeviin
ronmental protection. Germamvironmental policy was in mammaseshe starting
point of EU/EEC environmental policydermany introduced substantiahviron-
mental protection legislation earlier thather EU/EEC countries. This resulted in
calls from Germarbusiness for conditions afqual competition. They demanded
that competitors in otheMember States should Iseibject to the same environ-
mental requirements and thus the same presumed costs (Schleicher, 1997: 44).

However, in the recent past Germany was not equally supportive of an ambitious EU
environmental policy. The conservative-liberal coaligmvernment, in powefrom

the beginning of the eighties till the end of 1998, was increassegn adblocking,

rather than pushing, at the European level (Hey, 1899:Germany alscepeatedly

failed to correctly implement EU DirectiveSomedirectives were implemented too

late or in aformally incorrectway;? in other cases substantialementswere
missing? Environmentalists are hopirfgr a change since the social democrats and
the green partyook over power at the end 01998. After more thanone year,
however,not many did judge¢hat there was already sabstantiaimprovement on
Germany’s role in EU environmental policy (see, for example, Hey, 1999).

Despite progress inertain areas and apverall high standard ofenvironmental
protection (after major efforts and investment now also iméveGerman Landet,)

the environmental movement and concerned scientists also increasingly criticised the
domesticenvironmental policy of the conservative-liberal coalition government. For
example, inits annual report th8achverstandigenrat fldmweltfragen a leading
group of Germarexperts, described tre@nvironmentakuccesses in 1998 aather
modest (Baratta, 1999: 1295). Especially since the Germarecession at the
beginning of the 1990s and the debatdh@nimpact of environmental protection on
the location ofindustry (Boehmer-Christiansen, 198#) environmentalprogress
was limited. AsWitt (1999: 61) putit, at the endsome peoplevere not even
disappointedanymore, because thegid not expect any substantiglrogress.
Unfortunately, also at the natiorlaVel the change in government did not feing

the expectedpush for environmental policy. Against theackground of high
expectations many people are deeply disappointed about the progress (not) made.

® This is the case, for example, with regard to European Directivggonmdand drinking water
(80/778; 76/464) (Dehmke, 1994: 161-171; Mobs, 1991: 123-124).

4 For example, withregard todirectives in the field of air pollution (80/779; 89/427) the
EuropeanCourt ruled that Germany has not adoptedthe measures necessary #&nsure
compliance with the corresponding standards (Koch, 1991: 94)

®  For further information see, for example, Brickwedde (1998).
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Thus, this paper should not be seen asvanview ofhow environmental principles
have been implemented by an unchallenged environmdegaler, hoping for an
overview ofbest-practice only. Although theeee manyvery good andinnovative
approaches, the deficitwith regard to Germarenvironmental policy arealso
partially reflected by the implementation of environmental principles.

The principles that arsubsequentlylealt with are thgrecautionary principle, the
polluter pays principle, the principle of correction at source, the principle of
sustainablalevelopment, theubsidiarity principle andhe principle of integration.
Furthermore, the principle of co-operation and the principle of prevewilbbe
briefly discussed. Introductions tbe principles can b®und atthe beginning of
each corresponding section.

Wuppertal Institute for Climate, Environment and Energy
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2. EU environmentalprinciples and their
implementation in Germany

2.1 The precautionary principle

Introduction

The precautionary principle evolved out of the German socio-legal traditiorad

its way into English as the translation of the Germémrsorgeprinzip(Boehmer-
Christiansen, 199431). It hasbeen included irvirtually every recent treaty and
policy document related to the protection and preservation of the environment. A
prominent example is principle 15 of the 1992 Rio Declaration adopted at the United
Nations Conference of&nvironmentand Development, whichalso explains the
basic concept of “precaution” (Freestone and Hey, 1996: 3):

“In order to protect the environment, the precautionary approach shall
be widely applied by States according to their capabiliv@berethere

are threats of serious irreversible damagleck of full scientific
certainty shall not baised as a reason for postponiegst-effective
measures to prevent environmental damage.”

Following a corresponding proposal of Belgium (Himmelmann, 198Y;:the1992
Maastricht Treaty incorporated the precautionary principle in the Treaty establishing
the European Community (TEC). It is listed in Article 174 (2) (forAuicle 130 r)

TEC, which includes the following principles of Elénvironmental policy: the
principles of precaution angrevention, the principle, that damagjeould, as a pri-

ority, be rectified at source, and the princitilat the polluteshould payHowever,

as forthe other principles, no detailed definition of the precautioapgroach is

given in the TEC. In the absence of a generally accepted definition of precaution, this
leaves some room for future controversy.

Implementation in Germany

The Vorsorgeprinzigs long established in Germanihe idea can be traced to the
very first draft of new clean aitegislation in1970(Wey, 1993:207) andtoday is
included innumerousimportant environmental acts (Rehbind&891: 7; Schmidt

and Muiller, 1987: 3). The 1984 report of the Federal Government to the Parliament
provides arelatively completedefinition of precautioVorsorge It statesthat the
principle
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“... commands that the damages done to the natural world (which
rounds usall) should beavoided in advancand in accordancevith
opportunity and possibility. Vorsorge further medins early detection

of dangers tdhealthand environment by comprehensive, synchronised
(harmonised) research, in particular about cause amffect
relationships ..., it also mearacting when conclusively ascertained
understanding byscience is notyet available. Precautionmeans to
develop, in allsectors ofthe economy, technologicgirocesseghat
significantly reduce environmentalrdens, especiallythose brought
about by the introduction of harmful substances.”

However, there is no final clarification as to the exact content of the pririBple
binder, 1997: 04/015). It needs to hmolitically implemented according to the
specific conditions of the environmental sectors and issues at stake.

The Vorsorgeprinzipplays amajor role in Germarenvironmental policy-making.
Sometimes it ievenreferred to as the central principle of natioaalironmental

policy (see e.g. Rehbinder, 1991: 1). It can be seen as incorporating other principles
(Tinnesen-Harmes, 1994: 5). For example, Cameron and Abouchar (198&t&9)

that Vorsorge can mean to internalise pollution externalities (pollupeys
principle). The principle that activities may not result in a significant deterioration of
environmentalconditions¥erschlechterungsverbdRehbinder, 1997: 04/22) and

the principle of correction at source (Kloepfer, 1989: 75) are also referred to as spe-
cial forms of the Vorsorgeprinzig However, despite the importance of the
Vorsorgeprinzip it has to be emphasisdigat theGerman approach is not purely
precautionary. As Boehmer-Christiansen (1994: 35) points out, it is rather that

“... the policy outcomewill reflect the balance opower of political
forces and motivations at work individual cases, forthe state has
many functions other than that of environmental protection.”

In German administrative practidégrsorgeis strongly linked to the development of
cleaner technologies. Thieemand, thatechnologiesave toreflect the state-of-the-
art technologydtandder Technikor evenbest state-of-the-atechnology hasbeen
incorporated in numerous Germaats (see e.dg-deimlich, 1998). Courtsplay a
major rolewith regard to the interpretation and adequatplementation ofthis
demand.Unless the Stand derTechnik has been defined by federal ordinance,
administrativecourts decide disputesover it in specific cases, anwhether the
demand of precaution has been satisfied (Boehmer-Christiansen, 1994: 52).

® English translation taken from Boehmer-Christiansen (1994: 37).

" Furthermore, the sustainable usere$ources issometimesregarded asbeing part of the
Vorsorgeprinzip (Rehbinder,1991: 10). However, it is not exactly clear as tohow the
Vorsorgeprinziprelates to the principle of sustainable developmentolild bethat one
principle incorporates thether, but the twoconcepts couldalso merge in the future
(Rehbinder, 1997: 04/033-04-034; see also section on sustainable development).

Also, there is a strong link between the principle of precawtimthe principle of prevention.
This relationship is dealt with as part of section 2.6.

Wuppertal Institute for Climate, Environment and Energy
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The Stand der Technikequirement as part of the precautionary principle encourages
investmentand promotesechnical change (withouwequiring previousproof of da
mage). Furthermore, it stimulates applied/industrial research and promising export
markets (Boehmer-Christiansen, 199%1). National technicalstandardshave
significantly contributed to the fact that a German induitryenvironmentagoods
flourished and at the beginning of the 1990s accounted for 2b&utofthe related
global market (see Umweltbundesamt, 1997: 60-61). Limits to the application of the
Stand der Technikequirement are set by the principlepsbportionalityGrundsatz

der Verhaltnismafigkewhich basically demands that the environmegéhs must

be in proportion to the costs of protection measures (Rehbinder, 1991: 11).

Generally, it is important to note that according to German experience strengthening
environmental standards in order to implement the idea of precgatiamply the

aim of environmental protection) can helpetasurepositive economic development

and employment. This is als@lid attimes of economic problem&or example,
during the recession ofthe early1980s Green Keynesianismas practised in
Germany in order to fostereconomic development.Investitionshilfen/

State aid for investment in environmental protection measures was provided, a central
aim being the positivedevelopment ofmarkets for environmental protection
equipment and services. In 1985, tKeeditanstalt fir Wiederaufbawand the
Deutsche Ausgleichsbamone co-financed environmental investmentsvat DM

9.5 bhillion. 1t is estimated that thesaids created almost half a milliofobs
(Boehmer-Christiansen, 19947). In the pastfew years,substantial employment
effects camalso be linked tahe environmentalipgrading offacilities in the new
GermanLander In 1994, forexample, DM3.8 billion were invested inthis part of
Germany (Umweltbundesamt, 1997: 59).

The example ofinvestitionshilfenraisesthe question as tawvhat role the state/
government plays. Thisasbeen summarised b9'Riordon and Camerorf1994).
They noted that, for the Germans,

“... precaution is an interventionignheasure, gjustification of state
involvement in the day to day lives ofl&sderand itscitizenry in the
name of good government.”

In the field ofwater managemerthe precautionary principle is reflectedArticle
la (1) of the federal Water Management Atdsserhaushaltsgesdi/HG), which
requires authorities to ensutet every negative impact thedn be avoidechas to
be avoidedindependent of the currense orquality of water bodies(Salzwedel,
1998: 15/018).The idea of precaution, togetheith the principle thatresources
should be used sparingly, is also taken account of in Article Ma/KZ):

8 In the past, the ternstand der Technik itself was nearly exclusively linked taechnical
considerations. Economic consideratiovere not very important. However, in therecentpast
there were some attempts to change this (Heimlich, 1998).

Wuppertal Institute for Climate, Environment and Energy
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“Everyone is obliged, when carrying out measures which might affect a
water body, to act with the necessary care depending on circumstances,
to avoid water pollutionand any other detrimental changes in its
properties, and to achieve the desired sparing use of wateng into
account the natural water cyclé.”

These objectives apply to allaterbodies. Furthermor&VHG Articles 26(for sur-
face water), 32b (for coastal watamnd 34 (for groundavater) relate to the principle
of precaution. They contain certgmohibitionsaimed at the protection oiater
resources:

“Substances may be stored or disposed of [along a watercourse, or a
coastal watef] only in such a waythat there must be noconcern
about [harmful] pollution of the water or any other detrimental
changes in its propertiefor water flow characteristics]. The same
applies to the transport of liquids and gases through pipelines.

A permit forthe emissions of substancego ground water may be
granted only if there is no concern about detrimental pollution of the
ground water or any other detrimental changes in its propertfes.”

In practice, furthermore Article 7a WHG is particularly relevantThis Article
incorporates the idea of precaution by basically requihiatiemission permits may
only be granted ithe pollution load is atow as thestate-of-the-art technology
allows. It also implements international and EU law (Salzwedel, 1998: 15/018).

As outlined, Germamvater managememakes to a substantial extent account of the
Vorsorgeprinzip For decadeshowever,this element was largelynissing in the
energy sector. Apart from some exceptigrenvironmentatoncerns and principles

did not play a major role in energy policy (see e.g. Friedrich-Ebert-Stiftung, 1997:
3-4). For example, the aim that energy supply shouldnb@onmentally acceptable,
was only recently included in the federal Energy Management
Act/EnergiewirtschaftsgesettEnWG) (Obernolte and Danner, 1999: B1-2).
Predominantly economiobjectives,such ascheap, reliableand sufficient energy
supply, did prevail and were reflected in energy law.

Today, environmentatoncernsare among the conssues ofthe ongoing debate
about the restructuring of the German energy sector antbtisergeprinzipis now

reflected by Article 44) EnWG. This article inter alia demandghat environmental
damage should be minimised.

® Translation taken from Kraemer and Jager (1998: 192).

10" Relating to surface or coastal water, respectively.

1 *harmful’ only in relation to ground water.

2 or water flow characteristics' only in relation to ground water.

3 Translation taken from Kraemer and Jager (1998: 192).

4 See, for example, the comments on the retrofitting programmiarfgcombustion plants at
the end of this section.

Wuppertal Institute for Climate, Environment and Energy
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In practice, the idea &forsorgeis also taken account of by the introduction of new
energy taxe& A central objective of these taxes is to reduce the threat of glaial
ming, even sahere are still afew people who challenge the theory of human-
inducedclimate change® However,thoughthe taxes are a credible and important
first step in the right direction, it has to be acknowledged thatlithate benefits of
these taxes will probably be moderate. This is mainly due torthaiively low rates
and thefact that they daot directlyrelate to the specifiemissions of greenhouse
gases caused by different sources of energy (se8atunidt,1999). Furthermore,
future cost reductions ithe wake ofincreased competition in the energy sector
might outweigh the increased costs due to the energy taxes.

In addition to theEnWG medium-sized and large power stations or combustion
plants are subject to the Feder&inmission Control AcBundes-Immis-
sionsschutzgesetz (BImSch@iticle 5 (2) of this act requires tlapplication of the
precautionary principlevith regard to the construction and operationsoth faci-
lities. In order to fulfil that demand, facilitiehave toreflect the state-of-the-art
technology.

Article 5 (1) no. BImSchGalso demandthat operatorshave tousethe heat gene-

rated by their plant omllow otherswilling to do so touse it (if feasible and
reasonable). This energy-efficiency demand can be seen as a precautionary measure
with regard to the threat of global warming.

Another measure linked to the idea of precaution is the extremely effSttomein-
speisegeseower Feed-imAct. It provides thebasis forthe feed-in ofelectric
power fromregenerativesources in avay thatdoes notrequire the government to
spend public money on it. The act forces energy companies respdasitiie grid
to pay fixed minimum prices faegenerative electric poweFhese prices arabove
the normal market price. In the past, Hadesprice of electricity derivedrom wind
energy was set at 90% tife domestic priceThis allowedfor a substantiagirowth

of this sector. In 1999, 1,56fhegawatt(MW) new capacity weranstalled in
Germany (total worldwide capacity:more than 10,000MW; total capacity in
Germany: 4,443 MW) (Hinsch, 2000: 12; Europe Environment, 1999: | 5hofdy
some 13,000 jobs depend on the German wind industry (Europe Environment, 1999:
I 5). As another positiveside effect, thegrowth has alsoreduced dependence on
energy imports.

The Power Feed-iAct is related to the idea of precaution, becausfiports the
development of alternatives to fossil fuels. These alternativesalloanto reduce the

5 In order to allow for smooth structural adaptations, the natkdbe raised in predictablemall
steps in the years ahead.

® In science, such climate sceptics are a small and not very credible mifibgtg. isnow broad
international scientific consensus on the theory of serious huntuted climate change
(Oberthir and Ott, 1999: 10).
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dangers of globatlimate change andocal risks to human health (resulting from
combustion related local air pollution). Furthermore, theyiagmove thebasis for
the phase-out of nuclear power, thus reducing nuclearfisks.

Another successfulexample of how thé/orsorgeprinzipcan be applied in the
energy sector is the retrofitting programme of large combustion planifgemst
Germany. The programme was started in1i80s as a responseworries about
acid rainand dying ofthe forests, although thessumedcausality was not fully
established at that poir@ver a 10 yeaperiod the programmallowed thesulphur
dioxide emissions of large combustion plants to be reduced Xr®rto 0.3million
tons (Mt), of nitrogen oxides from 0.96 to 0.RB, and of particulates frorf.1 to
0.02 Mt. Furthermore, the investment reduced unemployraedt recycled money
within the German economy (Boehmer-Christiansen, 1994: 54).

2.2 The polluter pays principle

Introduction
The polluterpaysprinciple is listed inArticle 174 (2) (formerArticle 130 r) TEC.
Sands (1995: 66) states that the principle

“... refers to the requirement thatthe costs ofpollution should be
borne bythe persons responsible for causirige pollutionand the
consequential costs.”

However, he also notes that the

“... precise meaning ahe principle,and itsapplication to particular
cases and situations, remains openiriterpretation, particularly in
relation to the nature and extent of thecosts included and the
circumstances in whickhe principle will, perhaps exceptionally, not

apply.”

The principle is clearly importafibr the effectiveness of environmental protection,
because it provides a direttcentive for potential polluters not to pollute. This
reduces the need to introduce additioreadvironmental protectionmeasures.
Furthermore, the implementation of the principle is conform tackkee of a market
economy, where ideally economatayers should pay foall the coststhey cause
(see e.g. Rehbinder, 1997: 04/048).

" Currently, the government intends to amend the act. Thiteisalia aimed at ensuring that the
production of regenerative power has a future in the liberalised European energyandthat
the Power Feed-in Act is fully compatible with EU rules on competition.
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Implementation in Germany

The polluterpaysprinciple is usually translated as tNerursacherprinzipHow-
ever,this Germanterm, which will be discussedsubsequently, literally means the
principle of causation or responsibility (Boehmer-Christiansen, 1994:K3a8l,
1993: 25-26). It does not onlyelate to pollution,but to all environmentally
damaging omegative activitiesand does not only addretize allocation ofcosts
(Kloepfer, 1989:83-89). The counterpart to the/erursacherprinzipis the
“common burden” principlelGemeinlastprinzip which means that the general
public has to pay forthe costs of environmental protection (Rehbindet997:
04/047).

Not only the charges for polluters can be regarded as being compatible witbrthe
ursacherprinzipbut all traditional measures of interventiorgsvironmental policy.
Examples arestandards foproducts, permits or the prohibition of actions. It also
includes liability in terms of civil law, especially the Environmental Liability
Act/Umwelthaftunggesettapplies to large plantssuch aspower stations or
steelworks) (Kloepfer, 1989: 84; Rehbinder, 1997: 04/051-04/052).

The Verursacherprinzigolays an important role in Germamvironmental policy.
Nevertheless, it is not taken account of in full. In its stridkash, the principle
would require thatll costs tothird parties or the generalublic, resulting from
environmentally damagingctivities orproducts,have to bepaid by the one or the
ones responsibléxternalcosts thuswvould be internalised. It would also require
paying compensatiofor the use ofthe environment. In Germapolitical practice,
however,only those costs foenvironmental protectiomeasuresare to be taken
account of whichresult as a consequence of #vironmental policy of the state
(Rehbinder, 199704/050). In some&ases, noeventhis lessambitious concept is
fully implemented?

It is problematic thatvith regard to somenvironmental problemsuch as dying
forests, it is impossible to identifgxactly whocausedwhat damage. Apossible
solution is presented by concept of collective responsibility, whiclgrenanlegal

system allows for. This can mean the introduction of fundswioh companies of

the relevant sector pay. Collective responsibility can be seen as a special form of the
“polluter pays” principle (see e.g. Kahl, 1993: 24; Rehbinder, 1997: 04/053).

A specific problem isposed bythe situation in EasterGermany. Numerous
companiesventbankrupt as a result dhe economic restructuringrocesseghat
followed reunification.Many left heavily contaminatedites. In suchcases, the
Verursacherprinzimormally cannot really be applied, because polluters do not exist
anymore. It is often left to thetate,possibly assisted byoney fromthe European
Union, to take over financial responsibility.

8 This the case, for example, with regard to sewerage were subsidies are a regulaKieatmer
and Jager, 1998: 312).
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Talking about special cases, it has to be added that Gemaeticeshowedthat full
application of theVerursacherprinzipis not always in théest interest of the
environment. For example, past attemptstap ship-owners tdlegally dispose of

their oil at sea by identifying the pollutengere not very successful anthe costs of
trying to identify pollutersvere extraordinarily high. Thesare conditionswvere it

might be advisable t@rganise environmental protection, i.e. the environmental
friendly disposal of oil, on the basis of the Common Burden Principle. In the case of
oil from ships, this can mean that the governnoeganises and pays for a disposal
and cleaningservice at théharbourswhich is free of chargéor shipowners (see
Keiter and Staupe, 1996: 7).

A very important example of the application of Werursacherprinzign Germany
is included inArticle 8 of theFederal Nature Protection ABtindesnaturschutz-
gesetz (BNSchGJhis Article doegsequire thatanybodywho isresponsible for an
operation ofrelevance taature and landscape (amdhich requires permission by
the authorities)must avoid negativeconsequences to nature and lands&apie.
avoidance is not possible, compensation is required (Rehbinder,Q9032). For
example, negativémpacts on landscape caused byesv power stationroad or
waterway mayhave to becompensated by planting trees in the asaundit. In
practice, Article 8BNSchGvery much helps to ensurthat local environmental
conditions do not deteriorate substantially.

In the water managemergector the Verursacherprinziphasbeen introduced in
severalways. First of all, Article 22 (1) of the federalWater Management Act
requires that

“Whoever introduces or emits substande® a water body oaffects

a water body so that its physical, chemical, or biological
characteristics arealtered is liable tocompensation for damages
others suffer as a result. If several partiegve causeduch effects,
they shall be jointly liable

The liability is unlimited in time. Furthermore, tloperators of installations must
compensate damagesgen ifthey are operated in accordanagh the law and any
conditions imposed by the competent authorities (Kraemer and Jager, 1998: 195).

An act based onthe Verursacherprinzipis the federal EfflueniChargesAct/

Abwasserabgabengesethich establishes aaterpollution tax (Salzwedel, 1998:

15/084). Revenues have to be utmdmeasures tanprove watemquality (Kraemer
and Jager, 1998: 221).

9 Another point worth mentioning is that the commbuorden principle allows unwanted
consequences avents such as incipient bankruptcy to dwercome (Boehmer-Christiansen,
1994: 34).

2 This can be seen as an application of the idea of precaution.

2L Translation as given in Kraemer and Jager (1998: 194-195).
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Furthermore, most.andergovernments introduced taxes or chardes the
abstraction ofwater from ground and surfacevater bodies (Salzwedel, 1998:
15/085-15/089% Though not linked to pollution asuch (andthe polluterpays
principle in its strictestense) thislearly can be regarded as an application of the
Verursacherprinzipbecause the taxes and chargesrelated t@esource depletion
and possible otheradverse environmentaside-effects resulting fromwater
abstraction.

The introduction of effluent charges amdterresource taxebas resulted irsub-
stantial benefits. First ddll, it provided an impetus to redueateruse and tdimit
pollution. In addition, it provides a&ource offinance, which allowscarrying out
various water management activities. #tiso created the needor continuously
updated information anddocumentation, which provided awopportunity to
strengthen the informatiobase for administrative purposes. Furthermore, it
introduced many elements of control and enforcement usually assowitited
revenue raising, thus helping to formalise and intensify communicdi@mg&en the
administration and water users (Kraemer and Jager, 1998: 225).

There arealso sewerage chargks the provision of municipal sewerage services.
These charges are supposed to coverdlagedcosts. Thughey could be regarded
as another good example for the application ofMerursacherprinzipHowever, in
practice, subsidies are a regular feature with regard to sewerage (Kraenagemd
1998: 297 & 312).

Serious deficits exist with regard to the implementation o¥V/#rersacherprinzign

the Germarenergy sectqrwhich heavilydepends on fossil fuelBaratta, 1997:
1116-1138). Besidesther effectscombustion of these fuels produces greenhouse
gases and local and regional air pollution. The resulting damages are predominantly
external effects the polluters do not day (see e.gSeht,2000; Hohmeyer1989).
Furthermore, production and use of German coal are highly subsidifset waich
certainly cannot be regarded as an application ofVéreirsacherprinzip(Baratta,

1997: 1131).

Nuclear power implies external environmental costeels Pasturanium extraction

in Eastern Germany left large, heavily contaminated areas. Estimates are that billions
will have to be spend for the clean-up (Baratta, 1997: 1133; Masathr1992: 62).
Furthermore, it is unclear whether nuclear facilities and the facilitis®tenuclear

waste are sufficiently secured and insured. Télates to the controversial question

of how large therisks involved really are (see e.g.Seifried, 1991: 54-55).
Insufficient security and insurance wouttean thasubstantial externalostscould

arise in the future.

2 In most of thelLander (States),revenue isprimarily used tocompensate farmers féand use
restrictions (Salzwedel, 1998: 15/089).
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The new energy taxes introduced in Germany are a first step towbaetteraimple-

mentation of thé/erursacherprinzipn the energy sectoklowever, ithas already

been stated that the environmental effects of these taleprobably be rather
limited.

2.3 The principle of correction at source

Introduction

Article 174 (2) (formerArticle 130 r) TEC also demandthat damage should, as a
priority, be rectified atsource.Basically, this meansthat negative environmental
effects should berevented at the earligsbssible stage. Due the givenwording
“as a priority”, other concerns have to \s@y important toallow for an exemption
(Himmelmann, 1997: 42).

In practice the principle mean&gr example, to develop environmentafiyendly

technologies and products. Thian be much cheaper than havingpendmoney
on expensiveneasures to rectifgnvironmental damagessulting frominadequate
technologies and products.

The European Court also referred the principle of correctisowate in a decision
on the import of wasteBased onthe principle of correction at source, tG®urt
ruled that Belgium was allowed to prohikitbringwastefrom other Member States
or Belgian regions in Wallonie (Kahl, 1993: 23).

Implementation in Germany

The environmental principle of correction at source can be translatés@sings-
prinzip (Kahl, 1993: 22). InGermany, the latter iseen as part ahe Vorsorge-
prinzip/precautionary principléloepfer, 1989: 75; Kahl, 1993: 22).

There also is a connectidretween the principle of correction sdurce and the
polluters pays principl®ferursacherprinziplf the polluter¥erursachemould have

to pay, this clearly would be an incentive to avoid or reduce environmental damage in
thefirst place.For example, thanentioned taxes or chargés the abstraction of
water can be seen as in line with both principles.

With regard towater managementhe principle of correction &ourcemainly can
be implemented by settingmit values/emissionvalues, rather than quality
targets/immission values. Th&erman concepfor water management ipre-
dominantly based orsuch emissionvalues, whichset minimum standards to
emissions. However, additional immission values/quality targets can be figagk to
further orientation (M6bs, 1991).
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Experience not only in Germany, bime EU as awhole, has showrthat setting
emissionvalues was more environmentadiffective in thepast (Mébs, 1991: 116-

117)% Furthermore, emissiovalues contribute to fair competition: $tuch values

are set, companies cannot refuse to adopt the same tough emission control measures
as companies in other regions by pointingaticularlyweak localquality targets.
Correspondingly, there is now almagbup consensuamong Member Statdabat
emission values should be the norm (Schleicher, 1997: 44).

Nevertheless, quality targets have their place as they aaseldeas a safetyet. For
example, there certainly have to be minimum standarddrinking-water.However,

as Schleicher (19946) notes, qualitystandards should not be used to justify a
right to pollute.

The principle of correction aourcelUrspungsprinzipis also incorporated in the
Bundes-Immissionsschutzgef&treral Immission Contrdict. Its Articles 32-35
enable the state to set detailed environmental standards for the compogleamts)f
materials and othgoroducts. Thesarticles are ohigh importance irthe energy
sector The resulting requirementsr plantshave to be met bynedium-sized and
large power stations. Furthermore, Article 34 specifically refers to fuels.

Another exampldor the implementation of the principle is the retrofittipgo-
gramme for combustion plants in West Germany, which has already been mentioned
in the section2.1 onthe precautionary principléhis response tacid rain and

dying of the forestgan be regarded as an application of the principle of correction
at sourceHowever, ithas to bestated that the idea couldave been implemented

more effectively by reducing energy consumptionttemnbasis ofenergy-efficiency
measures or by fosteringegenerativesources of power. Nevertheless, the
programme was more in lingith the principle of correction asourcethan, for
example spreadingcalcium carbonate or to plant trepeciesthat can better cope

with acid rain.

2.4 The principle of sustainable development

Introduction

Sustainabledevelopmenthas become a majoissue in discussions ohuman

induced environmentgdroblems. Probablyhe most importanevents related to the
principle were thepublication of the Brundtland repoftWorld Commission on

% This mighthave beerdue tothe fact that immissionvalues/quality targets have to fired
more locally, because they have to take account of the local conditions. The problem is that at
the local level the negotiatingower ofsingle polluterscan be quitebig, especially if they
provide a lot of jobs. The result can be weak targets without substantial environmental effects.

Wuppertal Institute for Climate, Environment and Energy



EU environmental principles and their implementation in Germany 18

Environmentand Development,1987) andthe United Nation Conference on
Environmentand Developmen{UNCED, alsocalled the Earth Summit), iRio de
Janeiro 1992 which placed the topic on the international political agfenda.

Unfortunately, there still is no internationally agreed definition of the wustain-
able development. Many different definitionavebeen put forward by wariety of
authors. The most accepted definition of sustaindélelopment stilappears to be
the one of the Brundtland Commission:

“... development which meets the needthefpresent withoutompro-
mising the ability of future generations t@chieve theirneeds and
aspirations” (World Commission o&nvironment and Development,
1987).

This definition will also beaccepted hereHowever, it leavesnuch scope for
interpretationyeferring especially taliscussionsabout“weak sustainabledevelop-
ment” and “strong sustainable development”. Both approackbas beseen as
arguing for maintaining the total capital stoblgf, in contrast to supporters ofeak
sustainable development, those favoustrpng sustainabldevelopmenemphasise
that there are limits to the extent to which environmental capital maylstituted
by man-made capital. They argue that certain environmassatshave to be de-
fined as ‘critical naturacapital '(Rowan-Robinsonet al 1995: 270; see also
Rehbinder, 1997: 04/030-04/031).

Public participation and access to environmental informationvaely regarded as
very important for the implementation of the principle. They are referred to as
indispensable procedural parameters of sustaindelelopment (Handl1995:
42-43).

Sustainable development is also an official aim of EU policy and the Euréjfgan
Environmental ActionProgramme was alreadgalled ‘Towards Sustainability’
(Commission ofthe European Communitiesl993). Moreover the goal of
sustainablalevelopment is now listed iArticle 2 of the Treaty on th&uropean
Union (TEU).

The Union shall set itself the following objectives:

“... to achieve balance@nd sustainabledevelopment ...” (sealso
Article 6 TEC)

Currently, efforts are underway to develop a comprehensive El$tainable
development strategy.

2 Howeuver, this has not, as yet, let to significant environmental progress. @uartbetstate of
the (natural) environment and recent trends see, for example, Baratta (1999: 1255-1302).
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Implementation in Germany

The idea of sustainable development, usually translatdthetshaltige Entwicklung
hasbeen at the heart of many environmental debates in Germany, in particular
following the UNCED in 1992 and the publication of the influentiagdtudy
“Zukunftsfahiges Deutschlah@'Sustainable Germany”; BUNDand Misereor,
1996)?°

However, as in international debates, industrialists, environmentalisttaed often
referred to different concepts of sustaintéxelopment. Furthermorezgarding the
scientific debate about environmental principles, there is no agreement on how the
concept of sustainablelevelopment relates to thong established German
Vorsorgeprinzip Both concept®verlap tosomeextent andsome arguehat they

could merge in the future (Rehbinder, 1997: 04/032-04/033).

Nevertheless, despit®ngoing discussionsabout the concept of sustainable
developmentind its position irenvironmental policy, the principleas — to some
extent and noexplicitely — been implemented iGermanlaw (in some cases
already a londime ago). Forexample, Article20a of theConstitutionGrundgesetz
refers tothe idea ofsustainabledevelopment byrequiring that the stateshould
protect the natural preconditions of life, taking account of its responsibility for future
generations.

In the field of environmentdbw, the idea ofsustainabledevelopment particularly
hasbeen taken account afith regard to rules oithe use ofregenerative natural
resourced. For example, theFederal Act on Nature ProtectioBundesnatur-
schutzgesetzquires that nature and landscapee to belevelopedand takercare

of so that the natural capacity as such and the related pofentmimanuse is not
reduced (Article 1 (1)). Furthermore, non-regenerative natural goods haveisede
economically and consumption of regenerative natural goods has to be managed in a
way that ensures such goods are always available (Article 2 (1) 3).

Long beforethe Brundlanddebate, theoncept of sustainabilitifachhaltigkeithas
been developed iforestry (Haber,1995). There, itrefers to a manner of forest
management that aims at a high and stable long-term oltpst.trees need a long
time to grow. Thus, it was always important to take care of rikeds of future

% The latter provides an overview of natiomalficits with regard tosustainable development and
identifies possible waystowards sustainability. The authoremphasisedthe particular
responsibilities of Germany as an industrialised natieferringinter alia to its comparatively
high per capita emissions and resource consumption.

% There isalso an obvious connection to the other principteantioned before. If th&/erur-
sacherprinzipandthe Ursprungsprinzipare applied,this will normally contribute toreducing
environmentaldamage andhelp to preservethe environmentakesources future generations
might need. Thus, it fosters the ability foture generations to achietteeir needs andspira-
tions, the core idea of sustainable development.

2 The principle requires that regenerative natural resources are only used or consumed to an extent
that allows for their ongoing use in the future (Rehbinder, 1997: 04/031).
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generations. Igeneral, the amount dfees cutas toreflect the number ojoung

trees planted, also taking into account potential future losses dt@nuws andther
detrimental effects. Furthermore, application of the concept of sustainability requires
that forests have to be managed in a way that the productivity gfdbed does not
decline in the long-run. Thus, it is not surpristhgt today Articles Jand 11 of the
federal Act on ForestsWaldgesetazlemand thaforestshave to bemanaged in a
sustainablevay (‘nachhaltig’). As gustification, reference is mad®t only to the
economic, but also the environmental importance of forests.

In the field ofwater managemen#rticle 36b (1)WHG demandghat groundwater
reservedave to bdaken care of afar as necessary. Furthermo#dgticle 1a (1)
WHG statesthat waters are a part of nature, whithve to bemanaged sdhat
avoidable degradation does not ocddmwever,this is not avery decisiveand clear
implementation of the principle of sustainabiievelopment. The criticism is
supported bythe fact that in th@ast therénasalready been an over-use griound
water reserves in some German regioifws, despite the fact thatater con-
sumption islower than in manyother European countries, sustainability con-
siderations need to be better implemented (see Baratta, 1997: 1221).

Rehbinder (1997: 04/032-04/033) emphasisgsanticular the deficitaith regard

to the implementation of the concept of sustaindblelopment irGermanlaws on
the use of non-regenerative resources. For example, there is no general ghatiple
materials have to be used in an economic way.

In the field of energy policy th@ew energy taxes mentionedb, in principle,
support the concept of sustainable development. This is also valid for the federal Act
on Energy-savin@nergieeinsparungsgesetwhich aims to reduce thenergy
consumption of buildings. Both, the energy taxes andAtiteon Energy-saving, are
supportive of the aim to limit the consumption of non-regenerative sources of energy
and todeal with thedemandfor energyservices in a way thatoes notexceed the
carrying capacity of the atmosphere.

However, there areonsiderable deficitg-or example, theates of the energy taxes
havealready been criticised as témwv to havesubstantialenvironmental effects.
Furthermore, despite the federatt on Energy-saving(adopted alreadyl976)
energy consumption of buildingsill is much higher than it could arshould be.
Environmentalisthaverepeatedly calledor a strengthening athe corresponding
standards (see e.g. Schéffler, 1999: 8-9).

Articles 1 and 2 (4) of thEnergiewirtschaftsgesetedieral Energy Management Act

also contain some othe ideas behind the concept of sustainatgeelopment.
Basically, the Articles require aiming towards emergy systemwhere energy is

used in an economic way and that allows for the sustainable use of resources. Nega-
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tive environmental impacts of th&ystemare supposed to beninimised. Never-
theless, success in this area has been, so far, limited.

For example, the German powsrpply heavily relies on large condensatigower
stations that have an energy-efficiency ratéanflessthan50%. A resourceaving
alternative is combined heat and power (CHP), allowing for an energy efficetecy
of up to 85% omore. However,CHP isonly used to avery limited extent in
comparison to its potential (see Muller and Hennicke, 1995; Seifried, 1991).

It is noteworthy that therocess of restructurinthe power sector in the east of
Germany relied on similar conceptghich had beenimplemented in the west.
Despite the chance fosterinter alia combined heaand power or energy-saving
efforts, thefocuswas, and still is, very much onnew or modernised larg@ower
stationswith aratherlow energy-efficiency rate. Furthermore, povgeipply in the
East will continue to rely to a large extent on brawal, asource of energyhat is
known for its particularly negativeimplicationsfor the globalclimateand thelocal
environment (Hvelplund and Lund, 1998).

One final commenthas to bemade. As experienceith the federal Energy
ManagementAct illustrates, it is notenough to putthe phrase “sustainable
development” orrelated generatules in articles of the relevanacts (see also
Rehbinder, 1997: 04/032-04/033). In ordemathievesignificant effects irpractice,

more specific provisions are requirdebr example, the rate afonsumption of a
specific resourcehat is still (regarded as) sustainalteuld be determinedSuch
provisions do not necessarily have to be part of the law but may, for example, be part
of administrative orders.

A push towards sustainablelevelopment mightresult from the national sus-
tainability strategyWationale NachhaltigkeitsstrategiEollowing the example of the
EU andseveralMember States,e.g. Sweden andhe Netherlands, the German
government currently is attempting ioitiate the process ofdevelopingsuch a
strategy.However, itremains to be seen the processwill be successful, how
ambitious the result will be and whether it will really have an impact in practice.

2.5 The subsidiarity principle

Introduction
In contrast to principlesuch aghe polluterpaysprinciple or the principle of cor-
rection at source, thsubsidiarity principledoes not onlyapply to environmental

2 For information onfurther environmental deficits in German enemplicy seealso previous
sections; Boehmer-Christiansen (1993); Hvelplund and Lund (1998) or Schaffler (1999).
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policy, but toall fields of regulation. According to the definition 8piering and
Albrecht (1990: 399), the idea basically is tbaty those taskare dealt with at the
higher level(s), that cannot be dealt with at the lower level(s).

Since thel992 Maastrichtsummit, thesubsidiarity principlehas become avery
important topic at the Europedavel. The Maastricht treaty implementetis
principle in Article 3b (now Article 5) TEC. It is intended to be appliedlkgolicy
sectorswhere the implementation of poliayepends omational or subnational
institutions (see Himmelmann, 1997: 122-127; Dams and Heide, 1995).

The EuropearCommission takeshe view that the idea ofsubsidiarity hasbeen
applied to EU policy-makindor a longtime, not only since MaastriciDams and
Heide, 1995: 940-941). With regard to E&hvironment policythis view has been
supported, for example, by Williams (1996: 189).

However, there is no European wide agreement on what the exact meaning and status
of the principle are. In some Member States the term subsidiarity prieegewas
little known before the Maastricht summit (Dams and Heide, 1995: 940).

Implementation in Germany

Given the fact that the principle stibsidiarity had been established in Germany a
long time ago andthat it was included in th@EC, mainly due topressure from
Germany (Dams anHeide,1995:945), it is particularly interesting to look at its
implementation in this country.

It is generally accepted that federalism is closely linked to the principeulof
sidiarity: a state and societlyat is constructed fronthe bottom to thé¢op. Fede-
ralism linkedwith the concept of subsidiarity meartlsat, in principle, the smaller
unit has the primary responsibility (see Dams and Heide, 1995: 939).

Germany is a federally organised statState duties are distributdubtween the
Bundfederal government and thénderfederal states (in addition to EU compe-
tence). TheConstitutionsrundgesetzalso guaranteesegional/local authorities
(municipalities, communitieand rural districts) the power of self-governmeént.
Powers to enforce many local aspects of national and parliamentary legisjziion

the municipalities andbcal districts hasbeengiven to theLander (Hesselberger,
1991; Federal Ministry for the Environment, 1992: 77; Boehmer-Christiansen, 1994:
40).

29 Historically, the idea taebuild post-war Germany asfederalstate was heavilinfluenced by
the aim to create institutional barriers to totalitarian regithlederl, 1991: 140).

% They mayregulate localcommunity matters, including environmental issues, on their own
responsibility within the limits of the law.
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The distribution of legislative and administrative competence is fixed in the Constitu-
tion. With regard tainter alia nature conservation, spatial plannilagd landscape
management, thBundis only able tassueoutline provisions. This also the case

with regard towater managemenDutline provisions must be supported bgnd
related legislation. This basically means thatltheder have tointroduce their own
laws, i.e. Landeswassergesetze the case ofwvater managemer(Hesselberger,
1991: 244 & 248; Federal Ministry for the Environment, 1992577).

TheBundhas the “concurrent” legislative competemuter alia for waste manage-
ment, air pollution control, noise abatementand many aspects of transport.
“Concurrent” meanghat theLander have, inprinciple, law-making competence in
these fields only as long dke Bund has notadopted acts on thiesues atand
(Hesselberger, 1991: 244-247; Federal Ministry for the Environment, 1992: 77).

Furthermore, thdBund has concurrentlegislative competence witregard to the
energy sectoand, in particularnuclear power. Currently, this is\aery important
competence given the aim of tfederal government tphase outnhuclear power
(first decisions have been taken) and to restructure the energy sector.

As the paragraphs above indicate, for a federal state the German dederament
hasquite a lot of powewith regard toenvironmentatoncerns. There is nmajor
environmental area where thénder havethe solelegislative competence (Steiger,
1997: 02/83). This is to somextent understandable, because many problencs
as river or water pollution, regularhaveimplicationsfor the neighbouringLéander.
Fair rules have to be adopted in ordeensurefor example, thatompanies in the
Land Baden-Wirtembewp not pollutethe Rhine more thanecessary in order to
savecosts, aiver whichdownstream isised forabstracting drinking-water. Thus,
such issues are better dealt with at the hitgvet, i.e. by theBund (or increasingly
the EU).

However, in1994the balance of power was changed slightly by an amendment to
the Constitution.Article 72 (2) now more clearly integrates the concept of
subsidiarity. According to this Article, the central governmentardy use itdegis-

lative powers when a federAtt is necessary to establish equal conditionsivofg

in all parts of the country or to preserve tbgal and economic unity in the interest

of the state as a whole. tases otonflict, the chamber of thednder, the federal
parliament or the government of orjer more) of the La&nder can ask the
constitutional court to determine whether ireconditions arenet (Article 93 (1)

2a) (Steiger, 1997: 02/83).

31 Past political attempts to give tiBand concurrentegislative competence (seeelow) for the
water management sector were not successful (Salzwedel, 1998: 15/006).
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What has to be further discussed is that the term ‘equal conditions of livingéts
in Article 72 (2), instead of the term ‘same conditions of living’ (which wsed in
the past). This meanthat regionaldifferences are accepteDue to varying geo-
graphic, cultural and other conditions in Gernmmagions such athe mountain and
the coastal areas, theressme needor different solutions in different parts of the
country. The principle of subsidiarity can help to implement these sol(tbeiger,
02/084).

Another motivation for the use of the subsidiarity principle is the curregitjively
low level of interest in political action irGermany. It iswidely assumedhat, in
principle, interest irand acceptance of policy-makingill be higher thelower the
level of decision making. One of tmeasons ighat,the lower thdevel of decision-
making, the better are, in principle, the chances of individuals to participate ito
have an influence on the decision-making pro&ess.

On the other hand, to leave many decisions to the lower levels posesk that too
many too different provisions result. Thte&in make it vendifficult and time-
consuming for companies to decide on where to construct new $lants.

This leads to another problem. If decisima®m be made at a lolgvel, i.e. by the
Landerrather than th&und than there is thask that weakprovisionswill result.
For example, d.and might find it politically impossible to adopt touglegislation
on pollution that fully implements the pollutpays principle if the neighbouring
Lander decide not to do so, because it conkbatively affect theposition of
polluting domestic companies in economic competition.

Such considerations might have been the background for an agreemenBohdhe
Landerworking group onthe implementation of EU watdaw in Germany(Veh
and Knopp, 1995: 29). In 1993 the group decidady alia, to aim at a uniform and
blanket coverage implementation. Thus, Buand shall implement EU legislation to
the extent possible under the Constitution

However, as already stated, Bandis only able to issue outline provisionswater
balance. In manygasesthe implementation of a Europedlirective thus requires
adoption or issuance of 1égalinstruments. Though theyill be mostly identical,
this is avery costly and time-consuming exercise (see KraemerJager,1998:
273).

%2 The importance opossibilitiesfor participation is als@mphasisedvith regard tothe aim of
achieving sustainable developmdgeeee.g. Damsand Heide, 1995: 938-939;Handl, 1995:
42-43).

¥ They mighthave to study numeroutifferent environmentakequirements in differentander
before possibly deciding to go to thandwith the least demanding provisions.

Wuppertal Institute for Climate, Environment and Energy



EU environmental principles and their implementation in Germany 25

2.6 The principle of integration

Introduction

The environment is not only affected by environmental pobay,for example,also
by the regional development tiansport policy. Correspondinglyhe principle of
integration basically requirdhat environmentatoncernsarealso taken account in
non-environmental policy areas.

Since the Amsterdarsummit, the principle of integratidmsbeen strengthened at
the EUlevel. The requirement that environmental protection be integrated into the
definition andimplementation of EU policieand activities has now beenmoved
forward to Article 6 TEC, linked to a commitment to thaim of sustainable
development:

“Environmental protection requirementaust beintegrated into the
definition and implementation of Community policies aativities(...),
in particular with a view to promoting sutainable development.”

The implementation of the principle in EU decision-making is afifjoing. It can
be seen as one diie most important currenpolitical processes irthe European
Union. For further information on the principle of integration in EU polises, for
example, Hinterbergeat al. (1998).

Implementation in Germany

In Germany authorities certainly haveewaluateandtake account of environmental
concerns with regard to decisions and meadinasexclusively or primarilaim at
the protection andlevelopment of the environmemiowever,though the aim of
environmental protection is listed iArticle 20a of the Constitution, there is no
general principle thatequires authorities ttake the environmental implications of
official plans, programmes or decisions into account (Rehbinder, 1997: 04/039).

This is a majordeficit with regard toenvironmental protection irGermany
Rehbinder (1997: 04/039-04/047) therefore arghasan attempthould bemade
to fully implement the principle of integration in German faw.

Nevertheless, to a limited extent the principle of integration has been implemented by
the requirementhat, before making a decisioplannershave totake account of all

3 This criticism does not mean that environmestaicerns argenerallynot taken intoaccount
with regard todecisions in fieldsuch asenergy or regionapolicy. It means,however, that
there is no generalbligation to takeaccount of such concerndyus allowingfor environ-
mental deficits.

% He explicitly refers to the example of the TEC.
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relevant effects Abwagungsgebpt Rehbinder, 1997:04/040). This includes
environmental effects.

A new step forward could result frorthe general implementation of Strategic
EnvironmentalAssessment (SEA) opolicies, plans and programmesyhich is
expected for the near future on the basis of ardiEétive (Seht and Wood, 1998).
SEA basically is thattempt toexpand the rathesuccessful Environmental Impact
Assessment at project level towards strategic policy levels (Seht, 1999).

However,there is much resistance to SEA among Gerstakeholdersvho fear

inter alia additionalcosts and delays ithe political decision-makingrocesses.
Furthermore, up toow, practical experiencewith SEA in Germany are rather
limited.

The details of the integration of environmentaincerns inwater management,
energy policy and other fieldsmavealready been sketched out in otparts of this
paper. Thus, they will not be discussed here again.

2.7 Further relevant principles

The principle of co-operation

Another principle that is of high importante Germanenvironmental policy is the
principle of co-operation in political decision-making. According to this principle, all
interested or affected partiseould be consulted before a decisiommigde. This
refersespecially togroups such asrade unions, scientists, environmentalists or
industry (Boehmer-Christiansen, 1994: 33; Keiter and Staupe, 1996: 7).

The aim is to achieve a consensus on the relevant issues, if possible. The government
also expectghat co-operatiorwill enhance the informatiobasis for decision-
making, foster environmental protection activities of all those involved and thidit it

raise environmental awareness (Keiter and Staupe, 1996: 7).

The groupsthat have to beconsulted are often listed in tihelevant piece ofegis-

lation (Boehmer-Christianse©994: 33), for example in Article 51 of th&ederal
Immission Control Act. Recently, co-operation of state and industry more often than
before led to voluntargommitmentsfor example in the field ofvater protection
(Vereinigung Deutscher Gewasserschutz, 1997: 18; KeiterSaaape,1996: 7).
Industry normally preferssuch commitments to laws (which migliave been the
alternative). Voluntary commitments provide the industithh much more flexibility

and the fact that its representatives are diréctglved in negotiating the provisions
ensures that its interest are taken into account.
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It is not fully clear if this trendwill prevail and whether itwill substantially con-
tribute to environmental protectio®astvoluntary commitmentdhave frequently

been criticised as being teeeak to replacéormal laws. In manyases options for
sanctions irthe case of non-compliance afat enforcement arenissing (Keiter

and Staupe, 1996: 7-8). Furthermore, policy-making by way of a bargairingss
on voluntary commitments can lead to a lack of participation of other inteests,
as environmentalgroups. On the other hand, co-operation andvoluntary

commitments can be a very valualbheansfor environmental protection inases
where there is doubt omhether the state or the authoritiessethe formal right to
make adecision on a certaiissue orwere it would takdoo muchtime to adopt a
decision or a formal act (Tunnes-Harmes, 1994: 29).

The principle of co-operatiorwill also be relevant for the above-mentioned
Nationale Nachhaltigkeitsstrategmtional sustainability strategy. The strategy is
supposed to belevelopedthrough a procesthat allows all relevangroups to
participate.

The principle of prevention

As was mentionedbove, Article174 (2) (formerArticle 130 r) TEC also lists the
principle of prevention as a principle of EU environmental policy. According to Kahl
(1993:21), prevention aims at the total avoidance of environmedatalages. This
principle is closely related to the precautionary princidies (1996: 27)makes the
following distinction:

“The difference between the principle of preventi@and the
precautionary principle isthe evaluation of theisk threatening the
environment. Precaution comes into play when the risk is high — so in
fact that full scientific certaintyshould not be requiregbrior to the
taking of remedial action.”

With regard tathe application of the principle of prevention in Germany, the dif-
ference betweeiWorsorgeandVorbeugunghas to be discussed. Ass already
remarkedearlier, Vorsorgeis used aghe German translation of precautidtre-
vention usually is translated ®¥srbeugungsee e.g. Kahl, 1993: 21).

Nevertheless, in German literature on national and European environtaerivadr-
sorge and Vorbeugungwere predominantlyused asexchangeableexpressions
(Kahl, 1993: 21). This haveendiscussed byHimmelmann(1997: 38-42) who
arguedthat this practice isnot accurate. Hesuggestghat the following distinction
should be madé&/orbeugungrelates taactivities wherehere is scientifigroof that
these can cause environmerdalmage, while/orsorgerelates to practiceahere
there areonly some indicationghat these could cause environmental damage.
However, there are also other views on this issue (see e.g. Kahl, 1993: 21).
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What can besaid isthat, even ifthe practice tause Vorsorge and Vorbeugungas
exchangeablexpressionsvould not beaccurate, thélifferencedoes notappear to
be of much practicatelevance inGermany. So this issueill not be discussed any
further.
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3. Conclusions and comments on the current
German environmental policy

Germany ha®ften beencalled aEuropean leader oanvironmentalissues.This
certainly was partially true in the past. Germany introduced ambgiovisonmental
protection legislation earlier than other EU/EEC Member State$oarshmetime
Germany also pushed EU environmental policy.

Regardingenvironmental principles in particular it can be adtd, for example,
the idea of precaution actuakyolvedout of the German socio-legal tradition (and
still is very important for Germanenvironmentalpolicy). Furthermore, the new
official EU principle of subsidiaritthasbeen one of theornerstones ofhe post-
war German political system right from the start.

Generally, there is a wealth of experiemdgth regard toenvironmental principles in
Germany.The previoussections included some interesting exampletiat envi-
ronmental principles can be implemented, providialyiableinformationfor policy-
makers in other countries. Howeveventhoughall environmentaprinciples of the
EU have been implemented tgome extent in Germany, theyave not been
implemented in full and in all fields.

As an exampleGGermany recently introducetew energytaxes, taking account of,
inter alia, the polluter pays principle, but the taxes do ecmter the externatost of
energy useFurthermore, the principle of sustainalilevelopmenthas notbeen
implemented in a persuasive way. Amongst others, there is no general ptimatiple
materials have to be used economically.

Especially since theecession athe beginning of the990sand often unjustified
criticism regarding theimpact of environmental protectiomequirements on
competitiveness, environmentptogress is hard t@&chieve, letalone “strong”
sustainable development. Today, for lapgets ofthe population otheissuesseem
more pressingthan, for example, the implementation of environmenahciples.
Furthermore, the costs of the reunification are limiting the finanesaurces of the
governmentavailable for environmental protectionUnder the new coalition
government of the social democrats and the gpaaty, theconditions for an
ambitious environmental policy at the national and international level dichpadve
very much.
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Following these circumstances, apfidm the aim ofprotecting theenvironment,

two important goalsan be identified that currer@ermanenvironmental policy
appears to be directed at. Fireitat environmental protectioefforts shall be
facilitated in a way thakeepsthe costs forthe state low. A major means a@chieve

this is the more consequent application of the poliodgsprinciple. Examples are

the charges for the abstraction of drinking water, which now have been introduced in
mostLanderor the new energy taxes. In addition, the above mentioned Power Feed-
in Act (section 2.1) can be seen adirie with this aim, because isloes notrequire

the state to pay for the related costs of supporting renewable energies.

The second aim is to choose measures that do not hamedhemy, or at least are
not perceived aharmful. In thebestcase,they should result in and beublicly
perceived as bringing about economic gains.

A problematic result is the tendencylaseenvironmental policy to a larger extent
on voluntary commitments of businesses, rather than fdawat Certainly it is not
only popular, but also sensible tmplement the principle of co-operation by
consultingall the affected or interestedroups before adopting daw. Amongst
others, this improvethe informationbasis.Voluntary commitmentshowever, may
often lead to environmentallyeakresults, due to thetrongnegotiating position it
gives to businesses. In case of commitments of representatives/ifi@dabusiness
sectors, they caalsoallow for free-riders (businesses fraime relevansectorthat
do not take on commitments or implement commitmetfts)Furthermore,
democratic principles require to takdl interests intoaccount, and voluntary
commitments might lead to an over dominant position of business interests.

Another attempt to address the second aim are again the new energy taxes. Members
of the government and the rulingplitical partiespresented these taxes to the
electorate and business interests as taxes that bring about economic gaiesenften
omitting reference to the fact thatatldressethe polluter-pays principle aratings

about positive environmentalffects. Themain argumenused isthat the revenue
recycling included in the concept will help to create or save johide, on average, it

will avoid higher costs for businesses. Sometimes, it is also stritesgésEsmoney

for energy importswill getlost to the national economy artiat measures to re-
structure the energy sector will provide business opportunities.

Although the economic impacts of certain environmental protectieasures are
often subject to someontroversy, thehesisthat energy taxeswill bring about

economic benefits matchesth general scientifi¢indings onmany environmental
protection efforts. German experience shows that environmental protection
measures, if designesdfectively, will lead tosubstantiapositive economic impacts.

% Thesefree ridersmight benefit from thefact that theapproach ofvoluntary commitments is
chosen rathethan laws that mighthave forced them to undertake costly environmental
protection efforts.

Wuppertal Institute for Climate, Environment and Energy



EU environmental principles and their implementation in Germany 31

For example, Germany, togetheith the US, is the world leadewith regard to the
market of environmental protection technologies. According to official estimations,
by the year2000 atleast1.1 million Germanswill work in fields related teenvi-
ronmental protection (Umweltbundesamt, 1997).

Therefore, withouigoing into any furthedetail?’ it can safely be statethat the

political emphasis orthe economic impacts of environmental policresist not

necessariljhave amajor negative impact osermanenvironmental policyand the

implementation of environmentaprinciples. The prospects couldimprove

considerably if the substantial economic benefiterofironmental policy would be
better communicated to policy-makers and the general public.

However, it should not be forgottéhat therewill always becasesvheremeasures
have to be taken that anet economicallybeneficial,for example to avoidisks for
human life, thus implementing the precautionary principle. Aesponsible
environmental policy therefore camever be limited tomeasuresthat result in
economic benefits.

In the near future, the outcome of flst initiated process ofleveloping a national
sustainability strategy miglmdicate the direction in whickbermanenvironmental
policy will proceed?®

% For more information see, for example, Umweltbundesamt (1997) or Seht (2000).

% This paper partially has beerbased onthe contribution of the authors to tharoject
“Comparative survey betwedie EuropeanUnion and Hungary on the implementation of
environmental principles”. We would like to thank all those involved in this progspecially
the Hungarian Prime Minister's Office, WMEB, PROMEI and Prof. Zsolnai for the fruitful co-
operation and the possibility to use results from our part of the project for this paper.
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