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Abstract

This paper contributes to the ongoing discussion about the scope for autonomous
action of supranational organizations in the European Union, focussing on the
European Commission. In the literature, the independence of the Commission is
frequently questioned, while the relative autonomy of the European Court of
Justice is less contentious. The Commission’s power is largely related - and re-
stricted - to its role as an agenda-setter. Particular emphasis is accorded to its
agenda-setting powers as an avenue of influence. What has so far been seldom
recognized is how the Commission can profit from its specific role in the supra-
national legal system. I present empirical evidence showing how the Commis-
sion can take advantage of the supremacy of European law, and force the Coun-
cil to act. Thereby it manages to influence the course of European integration
largely independently, benefitting from the greater autonomy of the European
Court.

Zusammenfassung

Die Grenzen der Handlungsfdhigkeit supranationaler Organisationen in der EU
werden heftig debattiert. In der Literatur wird die Unabhédngigkeit des Europai-
schen Gerichtshofs anders als die der Kommission kaum bezweifelt. Mit den
Handlungsmoglichkeiten der Kommission beschiftigt sich dieser Beitrag. Sie
werden in den meisten Analysen mit ihrem Vorschlagsrecht verbunden. Dage-
gen wird zu wenig beachtet, in welchem MafSe die Kommission von den ihr im
supranationalen Rechtssystem zugedachten Aufgaben profitieren kann. Anhand
einiger Beispiele zeige ich, wie die Kommission ihre Rolle als Hiiterin der Ver-
trage dazu nutzen kann, den Ministerrat zum Handeln zu zwingen. Auf diese
Weise vermag die Kommission die Europdische Integration weitgehend eigen-
stindig zu beeinflussen. Dabei profitiert sie von der grofieren Unabhangigkeit
des Europdischen Gerichtshofs.



Schmidt: The Commission's Impact on Decisions

Contents

1 Introduction
2 The Debated Autonomy of the Commission

3 The Supranational Shaping of Decisions
3.1 Beyond Agenda Setting: The Commission’s Residual Powers
3.2 Negotiating in the Shadow of Negative Integration
3.3 Changing the Default Condition

4  Limits to Action
5 Conclusion

References

13
20

24

31

33






Schmidt: The Commission's Impact on Decisions 5

1 Introduction

The Commission is the central actor in the European polity because it prepares
legislation and monitors its implementation. This supranational actor is not only
of interest with view to discussions between neofunctionalism and intergovern-
mentalism. Beyond the debate of either-or distinctions characterizing the EU, in-
stitutional analyses have been focusing on the conditions under which govern-
ments lose control over the integration process and supranational actors acquire
the ability to independently influence the course of integration (Pollack 1997).

Particularly important in this respect has been the analysis of the Commission’s
agenda-setting powers (Steunenberg 1994; Schneider 1995; Garrett/ Tsebelis
1996). Based on the specific decision rules of the European legislative procedures,
the channels through which the Commission can exert supranational influence on
European decisions have been precisely defined.

In this paper I argue that the role played by the Commission in the Council’s de-
cision-making has so far been only partially revealed. This is because studies usu-
ally treat the decision-making of the Council in isolation, ignoring the fact that it
is embedded in a supranational legal context. Analyses of the impact of decision
rules normally assume a default condition (Ostrom 1986: 12f) that is stable. Thus,
governments choose between the status quo and the Commission’s proposal. This
neglects the importance of the supranational legal context (Weiler 1981), and
seems reminiscent of regime conceptions of the EU. But the European institu-
tional context may have significant implications on any particular problem at
hand even without prior decisions of the Council. As a result, the governments in
the Council are often not acting on the basis of a stable default condition so that
the status quo is not an alternative to a common European decision.! Rather, they
may only have the option of agreeing on a common European approach, or
watching their national systems be slowly eroded by the piecemeal application of
European law. The fact that the default condition can be manipulated by the

This paper was presented at the ECSA 5th Biennial International Conference, Seattle,
May 29-June 1, 1997. I would like to thank all the participants at the panel on new insti-
tutional approaches to European integration for their remarks. Most of all, I am grateful
for detailed comments to Werner Eichhorst, Philipp Genschel, Hans-Willy Hohn, Fritz W.
Scharpf, Gerald Schneider, and Alasdair Young. Last not least, I am indebted to Klara
Vanek for research assistance and to Cynthia Lehmann for language corrections.

1 Analyses assume a weak European policy, which was decided upon under the Lux-
emburg compromise, as the default condition (Garrett/ Tsebelis 1996: 280). It is not
seen that many policy fields, which were formerly in the national realm, have been
subjected to Europeanization with the single-market programme without any action
of the Council.
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Commission has very far-reaching implications for analyses of the Council’s deci-
sion making.2

I begin with a short review of how the Commission’s role has been conceptual-
ized in the literature. After discussing the different powers that the Commission
has at its disposal, I present different cases where these rights have been influen-
tial for subsequent Council decisions, showing how the Commission may com-
bine its different competences. Subsequently, I examine the general characteristics
of the cases, pointing to the implications for analyses of decision-making in the
EU. I close by considering the relevance of the identified mechanisms.

2 The Debated Autonomy of the Commission

The degree of the Commission’s autonomy is widely debated. Before all else,
proving an independent impact of supranational actors on the course of Euro-
pean integration is central for those authors interested in refuting intergovern-
mentalist explanations (Sandholtz 1996). In addition, institutionalist analyses
have become more important, aiming not so much to determine whether the
Commission may exert influence, but under which circumstances (Pollack 1996).

The Commission’s ability to influence the course of European decisions by using
its rights for agenda setting has received particular attention from the perspective
of rational-choice institutionalism (Steunenberg 1994; Schneider 1995; Garrett/
Tsebelis 1996). But also more generally, its formal monopoly on the right of ini-
tiative to the Council is seen to be one of its major avenues for having impact on
the course of European integration (Peters 1994: 21; Kerremans 1996: 225). The
Council and (recently) the European Parliament may only request the Commis-
sion to draw up a legislative proposal, whereas the Commission prepares all
drafts, making it a gatekeeper. In addition, the increased use of majority voting
under the cooperation procedure in the Council has strengthened the Commis-
sion’s influence as an agenda setter. Since the Council needs to act unanimously
whenever it wants to alter a Commission proposal, these propositions are more

2 Of course, a deteriorating rather than stable status quo will also have consequences
for the European Parliament. Since it favours more integration, the Parliament
should support the Commission’s use of Treaty rules to put pressure on the Council.
However, since the Parliament does not partake in decisions taken under European
competition law, which have particular relevance in this context, it is in a very am-
bivalent position towards the Commission’s use of these powers. Therefore its be-
haviour is very case-specific, and I will not analyze it any further.
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easily adopted than changed. In practice, this allows the Commission to pick
among different winning coalitions the one proposal that is closest to its own
preferences (Garrett / Tsebelis 1996: 285). Depending on the distribution of prefer-
ences in the Council, rational-choice institutionalism may delineate precisely the
role the Commission can play under different decision-making procedures. Such
analyses also include the role of the European Parliament under the more recent
co-decision procedure (Schneider 1995; Garrett 1995a).

Next to formal agenda setting, the Commission is well-placed to profit from in-
formal agenda setting (Pollack 1997: 449). Being the most centrally located actor
in the European polity it can benefit from its informational advantages. Especially
whenever member states face a high level of uncertainty with regard to particular
issues, the Commission may exploit this situation, allowing it to launch policy
programmes successfully. The single-market initiative is the most important ex-
ample for this (Sandholtz / Zysman 1989). Although informal agenda setting is by
no means an institutionalized monopoly of the Commission, by rallying support
for proposals, the Commission can clearly influence their acceptance in the Coun-
cil and in the European Parliament.

Some analyses take the scope of influence connected to agenda setting one step
further (Eichener 1993). The Commission may gain even more impact because of
the fact that European policy-making is very segmented along sector-specific
lines. Thus, the Commission prepares its proposals in close interaction with
member-state experts having an issue-specific interest to see certain policies come
about. Because of the way the policy process is organized, these same national
experts often decide on the proposals in the working groups of the Council. Even
in the Council this bias in favour of sectoral policies is not broken. Thus, the
Commission may take advantage of the sector-specific interests to further the Eu-
ropeanization of policies, whereas the member-state officials and ministers realize
their self-interest in sector-specific goals rather than general national interests to
keep European policies at bay. In coalition with the Commission constraints faced
in their national cabinets can be overcome.

Despite the significant potential apparent in these Commission powers, it is being
debated whether member-state governments face a loss of control over the Com-
mission, and thus over integration. Increasingly, the role of the Commission has
been conceptualized as that of an agent to whom the member states as principals
have delegated certain responsibilities, allowing them to realize advantages
(Majone 1994, 1996; Moravcsik 1995; Pollack 1997). By delegating clearly delin-
eated rights to an independent agent, principals may save transaction costs by
sharing a central pool of information, facilitate the design of impartial policies,
strengthen the commitment of member states to cooperation, and increase the
credibility of policies vis-a-vis third parties by letting an independent agent over-
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view implementation. From a rational-choice perspective, governments will only
delegate rights to the extent to which the benefits of delegation outweigh the pos-
sible costs arising from “agency loss,” given that the agent is bound to pursue
self-interests that might diverge from the intention of the principals (Noll/
Weingast 1991: 238).

Empirically, it is difficult to prove member-state control or lack of control based
on single cases (Schmidt 1996). Essentially, governments may have an interest to
hide their responsibility behind the Commission’s action. Because blame-
avoidance is so attractive for them (Weaver 1986), it is hard to establish whether
the Commission overstepped its competences. It is therefore much more useful to
examine the Commission’s ability to act across several cases, analyzing the extent
to which the Commission’s relative independence is contingent on different fac-
tors - most of all on governmental control (Pollack 1996). To give an example,
Sandholtz (1996) has recently argued that the Commission’s use of special com-
petition law powers (its prerogative to issue Commission directives under Art.
90.3) in telecommunications policy demonstrates the significant extent of loss of
governmental control. When comparing the telecommunications case to similar
Commission plans for the liberalization of energy networks and postal services,
however, I found that governmental control of the use of these Commission pow-
ers is all but absent, given that the Commission had to back down in these in-
stances (Schmidt 1998).

In general, despite the amount of work being done, Commission rights other than
those relating to agenda setting are rarely analyzed (Laffan 1997). The Commis-
sion enjoys significant powers as a guardian of the Treaty and under European
competition law. While individual case studies have pointed to the significance of
these rights (Bulmer 1994b; Young 1994), there have not been more systematic
studies. With these rights the Commission can take advantage of the exceptional
features of the supranational legal system, its supremacy and direct effect. While
the Commission’s work is generally seen under the focus of the preparation of di-
rectives and the control of their implementation, its ability to directly apply the
Treaty’s rules is overlooked. As will be seen, the Commission has specific rights
to demand policy changes from the member states which the governments have
no formal opportunity to veto. If member states fail to comply with the Commis-
sion’s action, it is up to the Court of Justice to decide on the necessary scope of
national adaptation to the supranational legal context.

Though the attempt to establish the precise conditions of the autonomy of supra-
national actors seems to be the most fruitful way forward for analyses of Euro-
pean integration, I cannot venture quite that far in the present paper. While I can
only provide suggestions rather than precise guidelines as to the conditions un-
der which the Commission competences I discuss may become relevant, the sys-
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tematic evidence of how these little recognized rights may give the Commission
leeway against the member states has important implications for explanations of
Council decision-making.

3 The Supranational Shaping of Decisions

The supranational character of the European legal system is the most distinctive
trait of European integration that sets it apart from other forms of international
cooperation. Complementing intergovernmental decision making in the Council,
the direct effect and supremacy of European law have loosened intergovernmen-
tal control. Neither the supranational features of European decision making com-
prising the Commission’s role as agenda setter, nor the possibility of qualified-
majority voting, nor the participation of the European Parliament, are considered
to be as significant as the supranational character of the European Court, which is
even recognized by intergovernmentalists (Moravcsik 1995).

While it is much less involved than the Court, the Commission also takes part in
the supranational legal system. It is the guardian of the Treaty, and as such it has
the responsibility to sanction infringements of the Treaty, calling upon the Court
if necessary. In addition, European competition law provides the European
Commission with considerable competences, making it into the “first suprana-
tional policy” (McGowan / Wilks 1995).

These rights of the Commission, as I will show, can be used to complement its
role as agenda setter, meaning that it has considerable influence on the Council’s
decision-making, which has gone almost unrecognized in the literature to date.

31  Beyond Agenda Setting: The Commission’s Residual Powers

So far there has not been any systematic analysis of how the Commission may
employ its different rights in order to place the Council’s decisions in a suprana-
tional legal context, though this possibility of the Commission has appeared in
several case studies (Bulmer 1994b; Cowhey 1990: 194; Montagnon 1990). The
special powers the Commission may draw on essentially rely on the supremacy
and direct effect of the Treaty’s rules. Because of these characteristics, as I will
show, explicit decision making of the Council is not always required before sub-
suming national policies under the Treaty.
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First of all, the Commission acts as the guardian of the Treaties. Under Article 169 it
has the right, and in a certain sense also the responsibility, to become active
whenever member states do not meet their legal obligations. Where national
regulations conflict with European law, the Commission can start an infringe-
ment procedure, which will lead eventually to a Court ruling if the government
concerned does not respond to the requests. Similarly, private actors or member-
state governments may intervene to enforce Treaty provisions (Art. 170, 173), but
traditionally this has been of little relevance. Governments hardly ever patrol
each other, and usually the recourse of private actors to European law either takes
the form of complaints with the Commission under competition law, so that the
Commission formally takes action, or of proceedings at domestic courts. National
courts have been very prominent in furthering European law (Weiler 1994). Pos-
sible recourse to the European Court of Justice in preliminary references involves,
on the one hand, the implementation of measures which were agreed in the
Council. On the other hand, and more important in this context, it refers to the di-
rect application of Community law. Because of the direct effect and supremacy of
the Treaty, established national orders are not only Europeanized by explicit
European decisions. Rather, national rules may become obsolete in the light of the
Treaty, as the famous Cassis de Dijon case has shown (Alter / Meunier-Aitsahalia
1994). National regulations may restrict trade only within narrow limits, and
regulations of other member states aiming to control negative externalities have
to be mutually recognized. Such market-making through the demise of national
rules is called “negative integration”. It complements and influences measures of
positive integration agreed on in the Council, which establish common rules of
market-shaping (Pinder 1968; Scharpf 1996b).

The relevance of the direct subsumption of national regulations under European
law is strengthened through other competences of the Commission, namely the
administrative powers it enjoys under European competition law. Articles 85 and 86
are directed at private actors, prohibiting cartels and the abuse of dominant posi-
tions. For their application by the Commission and national authorities, Articles
87-89 contain the procedural rules. Articles 90 to 94 deal with the actions of
member states, whose potential to grant special rights or state aid to enterprises is
restricted. The Commission enjoys very far-reaching rights in the implementation
of European competition law, which are based partly on the Treaty and partly on
Council regulations such as Regulation No. 17, which was agreed upon in 1962
for the application of Articles 85 and 86. The member-state governments only
have limited formal opportunities to influence the way the Commission handles
its competition law powers.

Thus, the governments only partake in the implementation of Articles 85 and 86
through advisory committees, giving the Commission the final decision power.
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The governments are even less involved when their own activities are being scru-
tinized under European competition law. For the control of state aid the Commis-
sion only informs a committee of the member states twice yearly of its activities.
In the 1960s the Council had refused to adopt a regulation for the implementation
of state-aid control that the Commission had proposed. Subsequently, the appro-
priate procedural rules were mainly defined through court rulings. The commit-
tee was finally instituted as a compromise in the early 1990s when the Italian
presidency demanded that the Commission propose a Council regulation for the
control of state aid which the Commission had declined (Lavdas/Mendrinou
1995: 180, 183).3 For Article 90 and the control of the conferral of special rights,
the Treaty does not even foresee a participatory role of the member states. No
procedural provision for its implementation is included, although the Commis-
sion is granted the extraordinary right to issue generally binding directives at the
member states, in addition to directly targeted decisions. These directives do not
have to be passed by the Council or the Parliament. Informally, as several direc-
tives planned under this provision have shown, the Commission consults quite
closely with the affected governments (Schmidt 1998). Similarly, in other areas of
competition policy, governments have multiple means to put significant pressure
on “their” commissioners and the Commission as a whole when controversial

measures arise, so that they may successfully prevent negative decisions (Ross
1995: 130-135).

In sum, the Commission may on the one hand assist in the realization of the
Treaty and its market freedoms (the mobility of goods, services, and labor as well
as the freedom of establishment#) through its general rights as a guardian of the
Treaty. The market freedoms may be restricted only in exceptional cases.’ On the
other hand, it has considerable powers regarding the market structure of sectors.
The Treaty addresses market concentration and the behaviour of firms as well as
the action of the state with regard to the financial assistance of economic activities
or the granting of legal privileges. Thus, the Commission has the potential to seri-
ously interfere with the parts of the national economies that are not predomi-
nantly structured by market principles. The fact that European competition law
knows hardly any restrictions is crucial. This is very different from national com-

3 In mid-1997 the Commission made a proposal for a Council regulation for certain
kinds of state aid.

4  The mobility of capital is a special case in this respect since the Treaty requires sec-
ondary legislation for its implementation. Therefore, the direct application of the
Treaty has played no role in this area (Behrens 1992: 154).

5 For the free trade of goods Article 36 contains an exemption; comparable constraints
exist for the other market freedoms. While constraints necessary to realize important
national goals are generally recognized, this is granted under the caveat that the in-
ternal market is not adversely affected.



12 MPIfG Discussion Paper 97/4

petition law which normally exempts certain areas, such as the classic utilities,
and where it is taken for granted that parliament remains free to regulate certain
areas of the economy. On the European level, member states are denied this free-
dom which would amount to a disturbance of the single market. Whereas na-
tional competition rules are one kind of secondary law, on the European level
they have the status of primary law (Scharpf 1996a: 151). And even though Euro-
pean competition law only aims to outrule hindrances of the single market and
does not bother with purely national concerns, the likelihood of such distur-
bances have been interpreted very broadly. Since a country’s national restrictions
almost always hamper a potential economic activity of other European nationals
in addition to governing its own citizens, there are in fact few inherently national
affairs.

Table 1 summarizes the different rights which the Commission may exercise.
Ideally, the Commission may start to apply its powers in all areas not exempted
by the Treaty’s rules, interfering seriously with the national orders of member
states. It is important to note that this does not presuppose that the Commission
is ideologically pre-committed to a free market. Rather it is sufficient, next to be-
ing empirically plausible, to assume that the Commission has an institutionalized
self-interest in furthering European integration as this allows it to consolidate and
expand its competences as a corporate actor (Schneider / Werle 1990; Schimank
1992). Because the Treaty favors negative over positive integration (Scharpf
1996b), the Commission’s action will reflect this bias. Moreover, negative integra-
tion may be pursued by the Commission not only because it seeks to accomplish
the Treaty’s goals, but also because it may be attractive as a basis from which to
propose positive regulatory measures to the Council. Since member states are re-
luctant to see national regulations surmounted by a European free market, they
have an incentive to agree to European-wide rules of market-shaping.

Precisely which policy areas are particularly prone to Commission action can
hardly be determined in advance. For one thing, there has not been comprehen-
sive empirical work on the relevance of negative integration. In addition, the in-
terpretation of the Treaty and its market freedoms is still evolving (Behrens 1992),
so that it is not possible to foretell the extent to which secondary law from the
Council is needed and judicial policy making can substitute for it. Most of the ex-
amples I will give are related to competition policy and its special Commission
powers.® In the course of the completion of the single market, these rights have

6 I will not include cases where judicial policy making replaces decisions of the Coun-
cil in an outright way (see Pescatore 1983). Such an example is given by Stein
(1986: 638): Following a Court ruling (Case 293/83) the Commission excluded the
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Table 1 Different commission powers
Competence Directed at Procedure
Infringement State actors Interaction between Commission and member state
procedure (Art. 169), on the allegations, reference to the European Court
relating, for example of Justice
to insufficient market
freedoms
Control of cartels Private actors | Commission decisions
(Art. 85) amounting to: Appeal
Prohibition of abuse of | Private actors | Prohibiting the action,
market power (Art. 86) requiring alterations, and/or to the
imposing fines.
Control of subsidies State actors
(Art. 92-94) European
Control of the granting | State actors Decision or directive _
of special rights prohibiting the action or Court of Justice
(Art. 90) requiring alterations

been increasingly applied to the previously monopolized utilities. Nevertheless,
the Commission strategies I analyze are not confined to this exclusive area of
utilities. While I cannot supply a comprehensive overview of all the cases in
which the Commission could successfully or unsuccessfully act under the Treaty,
I demonstrate that the Commission may also influence European policy making
by drawing on other legal principles. Besides analyzing the mechanisms on which
autonomous action of the Commission relies, I will discuss possible limits to these
strategies later on in the paper.

3.2  Negotiating in the Shadow of Negative Integration

A striking example of how the Commission may benefit from the supranational
legal context can be found in the adoption of the merger requlation in 1989. As
Simon Bulmer (1994b) has shown convincingly, the Commission was successful
in gaining this new right because of the previous Court ruling in the case Philip
Morris in 1987. Before, the Council had refused several times to accord this power.
As the Treaty deals with cartels and the abuse of a dominant position, but pro-
vides no safeguards to prevent the forming of a dominant position, the Commis-
sion had sought the supranational competence for mergers for years. With the

right of residence of university students from a proposal for a directive on the free-
dom of movement, as this right had already been fully granted by the Court.
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Philip Morris case, the resistance of the member-state governments could be bro-
ken. In this case, the Court implicitly accorded to the Commission the right to
control mergers on the basis of Article 85.

Following the Court ruling, companies increasingly notified the Commission on
planned mergers. At the same time, the Commission actively highlighted the
drawbacks and the uncertainty of the new situation, which coincided with the in-
creased business activity in the course of completing the single market. Without
Council regulation, there was no threshold for notifications, hostile takeovers
were not included, and the property rights involved in mergers could not be dealt
with appropriately (Bulmer 1994b: 431).

Thus, with the Court’s ruling, the status quo changed considerably, altering the
default condition of the governments. Whereas before they could choose between
their national responsibility and a new European competence, they now faced a
poorly defined European competence they had not had any input in bringing
about. This made it desirable to replace it with a more explicit European power,
whose conditions the governments would specify.

From the Commission’s perspective the great advantage of this merger regime,
using Article 85, was the uncertainty that it generated. This served to put pressure
on the doubting member states to settle for a better worked-out and potentially
more limited merger regulation. By a combination of luck and skill the Commis-
sion had managed to create a problem which the Council felt could be eased only
by passing the legislation it had previously refused to consider.

(Allen 1996: 171; also cited in Pollack 1996: 37)

In the case of merger control, the Commission was easily able to build a proposal
on the fait accompli of the Court. A similar case can be found in the liberalization
of road haulage (Héritier 1997). In 1985, responding to a complaint by the Euro-
pean Parliament, the Court ruled that the Council of Ministers had violated the
Treaty by failing to realize the freedom to provide services in the transport sector.
For the member states the ruling “was an implicit threat that, if the Council did
not redress the shortcomings in road transport quickly, the Court would directly
apply the Treaty ..., which could have meant the instantaneous liberalisation of
the road haulage market” (Young 1994: 6). In the aftermath of the ruling, the
Council could agree on the necessary measures despite a significant amount of
opposition to the liberalization of road haulage.”

The Commission, however, does not have to remain relatively passive like this,
which may be shown when looking at the liberalization of air transport. This was

7 According to Young (1994: 15) France, Germany, Italy, Spain, Portugal, and Greece
opposed the liberalization of road haulage (48 votes), whereas the UK, Belgium, the
Netherlands, Denmark, Ireland, and Luxembourg (28 votes) supported it.
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the first instance of the Commission using European competition law successfully
for the liberalization and European re-regulation of a sector (Argyris 1989: 8-11;
Strivens / Weightman 1989: 559f; Cullen/ Yannopoulos 1989: 163). Following the
airline deregulation in the United States in the late 1970s, the Commission made
liberalization proposals, which found, however, little support in the Council. As
air transport was not included in Regulation No. 17 governing the application of
Articles 85 (cartels) and 86 (abuse of dominant position), it was widely felt among
member states that the Treaty’s competition law did not apply to this sector.
Given that the Council had to decide unanimously to enact a Regulation for the
application of the competition rules (Art. 84.2/ Art. 75), liberalization seemed a
far way off.

A ruling by the European Court of Justice changed this situation. In the case Nou-
velles Frontiéres based on a preliminary reference, the Court affirmed the general
relevance of European competition law to the airlines in 1986. On this basis, the
Commission strengthened its examinations for applying the competition rules it
had begun a few years earlier. Using Article 89, which allowed the transitional
enforcement of competition law through the Commission until the Council de-
cided on the regime, the Commission inquired into the existing bilateral agree-
ments between the airlines.® By fixing capacity in advance and sharing revenue,
the airlines effectively hampered competition, thus infringing Article 85. Thirteen
airlines were charged in 1986 and 1987, so that indirectly all member-state gov-
ernments were concerned.? Should the airlines not conform to the demands of the
Commission, which were also detailed in proposals for two regulations submitted
simultaneously to the Council, Commission decisions would come into force,
based on Article 89.2. The Commission had already agreed on these decisions,
which it did not notify for the time being. The Commission backed this threat
when three airlines (Alitalia, Lufthansa, and Olympic Airways) refused to coop-
erate with it. Again the Commission issued decisions but let them lapse once the
airlines cooperated. In December of 1987, the Council finally reached an agree-
ment on the Commission’s proposals (the “first package”).1? Thus the Commis-
sion successfully got the Council moving by threatening decisions based on Arti-

8 In 1985 the Commission had already opened Article 169 proceedings against seven
member states who had not supported the Commission’s inquiries into the bilateral
agreements between airlines, arguing that competition law did not apply to air
transport. Subsequent, the airlines cooperated (15th Competition report, 1986, par.
32).

9 In mid-1986 ten airlines (Aer Lingus, Air France, Alitalia, British Airways, British
Caledonian, KLM, Lufthansa, Olympic Airways, Sabena, SAS) received formal letters
based on Article 89.1 (16th Competition Report, 1987, par. 36). In 1987 the other air-
lines (Iberia, Luxair, TAP) were also included in the proceedings (16th Competition
Report, 1987, par. 46).

10 17th Report on Competition Policy, 1988, par. 46.
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cle 89 which would have been most costly for the member states” airlines. “If the
Council of Ministers wished to control the speed and intensity of competition it
was in their power to do so by introducing appropriate deregulatory measures”
(Button 1992: 155). Building on this first agreement, the second and third pack-
ages of air-transport liberalization subsequently led to full competition by April
1997.

Competition law has continued to play an important role in the air transport sec-
tor. The recent agreement on the liberalization of ground handling in airports can-
not be understood without it (Dussart-Lefret/Federlin 1994). Following com-
plaints from different airlines about ground-handling monopolies in several
member states, the Commission examined the situation in several airports in dif-
ferent countries, announcing possible decisions on the basis of Article 90.3 from
1992 onwards. Ireland, Greece and Spain subsequently ended their monopolies.
With these actions the Commission prepared and facilitated the agreement in the
Council on a common position for a directive liberalizing ground handling at the
end of 1995, which was passed against Germany and Austria.

European telecommunications liberalization at least equals air-transport liberaliza-
tion in the importance that has to be accorded to the possibilities of negative inte-
gration. Several examples of how the Commission may build on the case-law of
the Court can be drawn from this case. An important starting point was the ruling
in the case British Telecom of 1985, in which the Court established that this tradi-
tional utility was not exempted by the Treaty but should be regarded as a normal
economic sector (Sauter 1995). On this basis, and with the help of complaints from
private actors, the Commission started to intervene against the existing monopo-
lies for terminal equipment in several countries, threatening each member state to
pass a decision on the basis of Article 90.3 against it, should the illegal situation
persist. This was at a time when European telecommunications policy was still in
its infancy, focusing on joint R&D and the common introduction of the digital
network ISDN (Fuchs 1994). It was only after these interventions that the Com-
mission published its 1987 Green Paper which started the European liberalization
and re-regulation process.

By examining their terminal equipment monopolies, the Commission prompted
Germany, Belgium, Italy, the Netherlands, and Denmark to loosen their domestic
monopolies even before a common European liberalization policy was defined. In
this way the Commission managed to break possible resistance at an early stage.
In the case of telecommunications, this facilitated the adoption not of a Council
directive but of a Commission directive based on Article 90.3. This unusual in-
strument was subsequently used for all directives liberalizing aspects of tele-
communications and need not concern us here further (cf. Schmidt 1998). It is



Schmidt: The Commission's Impact on Decisions 17

only important to note that decision-making of the Council could have been pre-
pared in a similar way.

The break-up of the equipment monopolies is not the only example to be found in
telecommunications. Another instance of systematically pursuing single cases is
found in the liberalization of mobile telephony. Before issuing a directive (again
based on Article 90.3) requiring all member states to license at least two mobile-
telephone operators from 1996 onwards, the Commission had examined remain-
ing monopolies in several member states since 1993. Italy, Belgium and Ireland li-
censed a second operator in response. Moreover, the Commission subsequently
ensured that the newly licensed operators could work under the same conditions
as the established national carrier, leading to disputes with Italy, the Netherlands,
Belgium and Spain. Originally, only the new operator in these countries had been
required to pay for its license.

Finally, the clearance of the cooperation of the French and German telecom op-
erators, originally called Atlas, should be mentioned. It needed the approval of
the Commission under Article 85. The Commission took this opportunity to re-
quire both governments to liberalize existing alternative networks (held by rail-
way companies, electricity utilities, etc.) for the provision of all services but te-
lephony. Otherwise the proposed merger would have entailed too much of a
market dominance. A similar request aiming at reciprocal market access for
American companies in Europe was forwarded by the US Federal Communica-
tions Commission and the Department of Justice with regard to the clearance of
the joint cooperation of Atlas with the US carrier Sprint (called “Global One”).
After the agreement between the French and German governments was reached,
the Commission liberalized the use of alternative networks throughout the EU
under Article 90.3 from mid-1996 onwards. When approving alliances between
other network operators, the Commission similarly imposed the liberalization of
alternative networks as a precondition so that member states like Spain which
had been granted an extension were put under pressure.

The example of Atlas, in particular, elucidates how misleading it may be to read-
ily conceive the actions of the Commission as being in opposition to the govern-
ments. The French and German postal ministers had encouraged the liberaliza-
tion of alternative networks at a Council meeting in 1993, although Germany
lacked a sufficient domestic majority for such a step. Other governments, backed
by most national telecommunications operators, had opposed this measure.
Linking the Atlas approval with a partial network liberalization set an incentive
for the telecommunications operators to drop their resistance. Since all operators
were actively searching for cooperation partners to improve their position on in-
ternational markets, it made no sense for them to risk their future by clinging
onto their monopolies a little bit longer.
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Thus, European telecommunications policy gives several examples of measures of
negative integration helping to achieve a common policy. The anticipated oppo-
sition of member states is broken by enforcing competition law. Governments
and PTTs are isolated in confronting the demands of the Commission. Even when
several member states are concerned, they are rarely informed about the other
cases, and country-specific differences make direct comparisons of the Commis-
sion’s action difficult. As a result, the Commission hardly risks the building-up of
a coalition among the concerned member states aimed at blocking the change.
Alternatively, the Commission may try to tie other decisions to the requirement
of liberalization, using its powers under competition law as a hostage, as the At-
las example has shown.

Yet, the implications of the use of case-specific measures for telecommunications
go still further. As a common approach to liberalization is being imposed, incen-
tives are being set to devise a common re-regulatory framework. The single mar-
ket leaves little scope for purely national restrictions, and especially those mem-
ber states reluctant to liberalize are eager to see an appropriate European regula-
tory framework put in place. Liberalization serves as a catalyst for the adoption in
the Council of measures of positive integration such as the directives for open net-
work provision (ONP) in telecommunications. The fact that increased negative
integration sets incentives to agree on positive integration is an important factor
within the Commission especially when it is rallying support for contentious
measures. Even directorates opposed to liberalization may thereby see their own
goals indirectly furthered.

Other utilities monopolies have been tackled in a similar way. Shortly after start-
ing to define a European policy for network-based energy, the Commission, in 1991,
initiated infringement procedures against the existing import and export mo-
nopolies for electricity and gas in ten member states. At the same time an attempt
failed to liberalize network-based energy via Article 90.3 directives in the same
way the Commission had done in telecommunications. Also the infringement
proceedings progressed very slowly, indicating that member states” had consid-
erable influence on the Commission regarding highly contentious measures. It
was not until 1994 that the cases where handed to the European Court of Justice
(ECJ), and at that time their number had dropped to five (Spain, France, Italy,
Ireland, the Netherlands). Though an abolition of exclusive rights for the import
and export of electricity and gas would leave most of the national monopolies
largely intact, the cases exerted considerable pressure. They were essentially the
first application of primary law to these monopolies, with possibly many more to
follow. With the help of these cases, France decided to start cooperating in the
Council, making an alternative proposal for the partial liberalization of national
electricity systems, called the single-buyer concept. As the largest exporter of
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electricity in the EC with several member states relying on its exports, and in
view of its political weight, France had been in a good position to simply obstruct
the Council discussions. The parallel application of primary law, however, ren-
dered this strategy useless. Rather than seeing the monopolies crack in a piece-
meal and unplanned way, an actively designed transition to Treaty conformity
was preferred. In 1996, after long negotiations, a Council agreement could finally
be reached, based on the modified Commission proposal and the French single
buyer, which in future shall coexist. It is important to note that the compromise
could be achieved before the Court ruling. Thus, the governments managed to
evade impositions by the Court that would be difficult to change later, trusting
the fact that the Court would be most unlikely to define requirements conflicting
with a recent, complicated Council compromise.

It is doubtful that postal monopolies conform in their whole breadth to the Treaty.
The Commission started in the mid-1980s to examine monopolies for international
courier services on the basis of Articles 86 and 90 in several member states (Schulte-
Braucks 1987: 87). The German, Belgian, French, Irish, Italian and Danish PTTs
stopped monopolizing this market segment as a consequence. The Commission
issued decisions under Article 90.3 against Spain and the Netherlands because
their monopolies persisted (Kerf 1993: 100). Though the Commission had made
these very similar preparations for postal policy as it had for telecommunications
policy, the subsequent agreement on a European postal policy was most pro-
tracted. Just as had happened in the case of electricity, a plan for an Article 90 di-
rective had to be given up in the 1990s. And it was not until the end of 1996 that a
common position could be agreed in the Council on relatively modest steps to-
ward liberalization. Until then, the Commission had also kept a very low profile
regarding single cases, even though private actors had filed complaints about
violations of competition law.

Thus, postal policy also shows the contingencies of the Commission’s success in
using its residual rights. The Commission’s action in this sector was very con-
strained by the political opposition of several governments to liberalization and
the fact that increased pressures for rationalization would lead to significant job
losses in this stagnant sector. But as in the case of electricity policy, the existing
constraints from primary law were very important in bringing about the final
Council agreement on modest liberalization. Governments were afraid that the
Commission should issue a document detailing the implications of European
competition law for postal services, leading to a disparate breaking up of mo-
nopolies on a case-by-case basis. In order to prevent this, they preferred a com-
mon directive.
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3.3  Changing the Default Condition

All the examples presented share a similarity. The application of the Treaty’s
rules, either directly by the Commission or by way of the Court, changes the
status quo position of the member states involved in a particular case. Whereas a
Commission proposal to the Council was once rejected as being unfavourable
compared to the status quo, an agreement of the Council is now being sought. In
view of the deteriorating default condition, a joint European policy becomes more
attractive.

Next to this common background of a changed default condition, the cases dis-
cussed can be distinguished into two subgroups. In the first set of cases, the Com-
mission employs a divide-and-conquer strategy. In the second group, the impli-
cations of European law serve as a threat, making the adoption of Council meas-
ures preferable.

In the first type of strategy, the Commission succeeds in triggering reforms in
some member states by initiating examinations and threatening to make deci-
sions. This allows, in a second step, to reach a qualified majority in the Council on
a European-wide reform. Having already had to initiate national reforms, the
member states involved in a particular conflict no longer have any reason to ob-
ject to a Community measure. Rather, they might have a special interest in
bringing such a result about. If the Commission failed to examine the national
situations of member states evenly, a Community measure will assure that the
member states that were not pressurized by the Commission in the same way also
have to initiate reforms. Next to general interests in the equal treatment of all
member states, there may be interests in specific reciprocity if the member states
which have reformed are disadvantaged, for instance in terms of market access,
over member states with intact monopolies.

The liberalization of ground handling is a particularly good example for the di-
vide-and-conquer strategy. In this case, seven countries (Spain, Ireland, Greece, It-
aly, Luxembourg, Germany, Austria) were opposed to liberalization before the
Commission started its investigations. This amounted to 41 votes where 26 votes
were needed for a blocking minority in the Council. By initiating changes in
Greece, Ireland, Spain, and Italy, the Commission broke down the blocking coali-
tion and the directive could be passed against Germany and Austria.

Other examples follow the same logic: the examination of terminal equipment
monopolies and mobile telephony monopolies found in telecommunications, and
the early intervention against monopolies for courier services in posts. However,
this latter case was not reinforced by a directive, possibly because the European-
wide liberalization had already been achieved through the Commission’s inter-
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Figure 1 Divide and conquer: The example of ground handling
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ventions. In telecommunications, the cases were followed by a Commission di-
rective instead of a Council directive (using Article 90.3), but this does not alter
the fact that it was the divide-and-conquer strategy that allowed the Commission
to minimize opposition.

In the examples representing the second type of strategy, Council agreement is
precipitated by the fact that member-state governments want to avoid a possible
worst-case scenario. Here, the Commission threatens to impose high costs on the
member states if they do not adopt its proposals in the Council. These costs often
consist of a loss of planning capacity due to an uncertain legal situation. This was
feared in the case of the liberalization of electricity, posts, and road haulage as
well as in the case of the lack of merger regulations. In addition, in the liberaliza-
tion of electricity and posts member states wanted to avoid a situation where the
opening of monopolies would have been shaped by judgements of the Court. But
“preventing worse” may also refer to direct financial losses: the impending fines
the member states were able to avoid by adopting the first package for air trans-
port liberalization are an example. Another possibility is that the Commission
achieves agreement by imposing opportunity costs in related areas. Linking the
approval of the Atlas cooperation to the liberalization of alternative networks is
an example for this, which had an immediate impact on other member states ea-
ger to see their national operator participate in international ventures.!l The
Commission’s broad powers in the administration of European law give it ample
scope to design prerequisites for the approval of mergers or state aids, or to
threaten inquiries into established national practices if a government maintains its
opposition to proposed liberalization measures. However, since such a linkage
will be rarely made as openly as the one between the approval of Atlas and the
liberalization of alternative networks, it is difficult to establish the relevance of
this possibility.

11 Again the common measure was passed as a Commission directive.
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Figure 2 “Preventing worse”: The example of electricity
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The “preventing worse” strategy may be illustrated on the basis of the electricity
case. Member states had differing interests, situated between the maintenance of
the monopolies (which was the status quo and was preferred by France) and a
substantial, planned liberalization (which was favored by the UK). It is not neces-
sary here to note the position of all member states. What is worth noting is that
the electricity case is one of de facto unanimous decision-making, given that
France’s position as the largest exporter of electricity is too central to draw up an
agreement against it. By applying the Treaty’s rules directly to the electricity mo-
nopolies, the Commission with the help of the Court, could threaten an un-
planned liberalization. What is important is that this new status quo was much
more distanced from (and therefore less in line with) the outcomes preferred by
the member states than the Commission’s proposal for a directive. Faced with this
new default condition of action, governments agreed on the directive.

The “preventing worse” strategy relies heavily on the highly negative conse-
quences for the member states. Rulings of the Court on the Treaty’s relevance in
new policy fields are difficult to predict and can hardly be influenced from the
outside. And once they have been made, they are difficult to alter. As the Treaty
can only be changed by unanimity, interpretations of its obligations for sectors
which have not been integrated always pose a high risk. If the Council agrees on
secondary legislation, however, before the Court has mapped out its interpreta-
tion, the latter is highly unlikely to deviate far from the Council’s plan for a com-
mon sectoral policy.

These advantages for the Council of controlling the future shape of policy are
even stronger when we take into account the disadvantages that ensue once dif-
ferent legal cases encroach on established national orders. Since only isolated as-
pects of these orders are raised in court proceedings, and the repercussions of
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rulings on other member states are difficult to establish, a very fragmented and
uncertain legal order results. In view of the need for long-term planning and the
significant sunk costs involved, such a scenario is the worst possible option for
the established actors. Thus, by being in a position to credibly threaten litigation,
the Commission has the possibility to alter the previously rejected option of a
common European policy into a second-best solution that comes next to the non-
defendable status quo.

Both “divide-and-conquer” and “preventing worse” are closely related. They may
be employed separately, but they may also coincide. This can be demonstrated
again by using the electricity case. Of the ten member states originally involved in
the infringement proceedings, some like Denmark and Ireland initiated the re-
quired domestic changes. Depending on whether their domestic situation was al-
ready compatible with the proposed directive after this move, for both member
states the procedures may have triggered an interest in a European reform
through the adoption of the directive.

The two strategies complement the often analyzed right of formal agenda setting.
In part, they are even necessary to fully understand the formal agenda-setting
powers. Thus, it is only when we consider the Commission’s additional rights
that its option to withdraw proposals from the Council can be viewed as a credi-
ble threat. As the Commission may often be able to use single cases to push Euro-
pean liberalization of a sector further than could result from the Council, with-
drawing its proposals becomes a viable alternative for the Commission. In con-
trast, when considering Council decision-making in isolation, scholars often ne-
glect this possibility (Garrett 1995a; Garrett/ Tsebelis 1996). As it is assumed that
the Commission’s agenda-setting right is its major means of furthering integra-
tion, and that its proposals will support this aim, it makes no sense for the Com-
mission to threaten a possible withdrawal.

These two strategies give the Commission a very important lever against the
member states for which it is primarily dependent on the European Court of Jus-
tice supporting its legal interpretations. I will now discuss the potential relevance
and limits of influencing the Council’s decision-making using these strategies.
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4 Limits to Action

“Divide-and-conquer” and “preventing worse” are powerful mechanisms. But
how relevant are they? Do they only apply to more or less marginal areas and ex-
haust themselves in the examples presented? Can they also account for moves
toward positive integration, and not only for market-making? Moreover, to what
extent is their application contingent on different factors, such as sector charac-
teristics and, more importantly, on the support of member-state governments? Is
it possible for governments to keep these mechanisms at bay by controlling their
agent Commission?

Sector-specific characteristics, first of all, may have an important impact on the
Commission’s use of its powers. Thus, telecommunications with its sectoral
growth and very similar organization at the national level offered extremely fa-
vorable conditions for the Commission’s use of its powers, with many large users
and service providers backing such a strategy. In contrast, the heterogeneous or-
ganization of electricity systems at the national level as well as the rather stagnant
development of this sector and of postal services made it much more difficult for
the Commission to design and to garner support for its plans among private and
governmental actors (Schmidt 1996).

Member-state governments have renounced formal control of the Commission’s
application of competition law. At most, they participate in advisory committees.
Governments and the Commission are put more clearly in an adversarial position
when they are involved in infringement proceedings, the Court of Justice decides
on eventually. Informally, however, governments may have an important influ-
ence on the Commission, as their national Commissioners are known to listen
closely to the “country they know best.”12 Internally, the Commission decides by
majority rule, so that whenever measures are contentious with a sufficient num-
ber of member states, Commission action can be avoided at least for the time be-
ing. Nevertheless, in the example of courier services and terminal equipment mo-
nopolies, several member states were involved. As cases generally build on com-
plaints from private actors, governments are hardly informed about the examina-
tions by the Directorate General of Competition (DG IV). In addition, member
states know little about their respective situations, and national-specific differ-
ences hardly allow them to compare the Commission’s interventions. This makes
it quite difficult for the governments to oppose the Commission in a similar way
the Council can reject a proposal.

12 Interview with Commission official, 17 January 1995.
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Sometimes the Commission may pursue its plans even though governments have
mounted their opposition, as the energy cases show. While it made concessions in
the speed with which it conducted the infringement proceedings, the Commis-
sion did not back down entirely.13 After it had already given in when it chose not
to use its stronger instrument of an Art. 90 directive, the Commission’s overall
credibility as a guardian of the Treaty and an administrator of competition law
would have suffered had it succumbed again to pressure. In less visible cases in-
volving only one member state, Commission action may be successfully avoided,
as it was in the Ladbroke case. The British company Ladbroke had filed several
complaints about the French horse-betting monopoly with the Commission
starting in 1989, and called in addition upon the Court of First Instance to force
the Commission into action. However, French interventions at the Directorate
General for Competition (DG 1IV) apparently prevented any Commission meas-
ures. With the strong French opposition, and the probability of other govern-
ments joining in (given the variety of member-state traditions in horse betting
and lotteries), this sector was seemingly not worthwhile for the Commission to
tackle. This example also shows that while complaints from private actors help
the Commission to apply competition law, such complaints are not sufficient to
assure Commission action.

Even if member-state governments are successful in controlling the Commission
in such a way, it may be only a relative success. After all, even without the Com-
mission acting, the feared implications may arise should the Court of Justice de-
cide on a comparable case. Among the examples given above, the merger regula-
tion and the liberalization of road haulage were cases originating with the Court,
which raised the costs of uncertainty in such a way that governments preferred a
Council directive. Here the Commission merely had to time its proposal to the
Council appropriately, in addition to raising the awareness of all the actors in-
volved as to the consequences of the new status quo. Its well recognized rights for
formal and informal agenda setting could be put to good use under these circum-
stances.

Thus, the Commission can profit directly from the Court’s greater autonomy. The
difficulty the member-state governments have when they try to influence the
Court’s rulings has been widely debated (Burley/Mattli 1993; Garrett 1995b).
Partly it is argued that the lack of governmental intervention with the Court re-
flects the fact that the Court closely follows the member states” wishes, while oth-
ers emphasize the Western tradition of an independent judiciary. In a recent arti-

13 However, several member states could either convince the Commission in the course
of the examinations that they did not have the alleged monopolies, or they changed
their domestic rules to conform with the Commission’s requests (in this respect, the
infringement proceedings had a “divide-and-conquer” effect).
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cle, Karen Alter (1997) gives a convincing three-tiered explanation for the Court’s
independence, next to examples for governmental criticisms of judgements. Thus,
the Court has a longer time horizon than governmental actors, allowing it to
slowly build up new interpretations and precedents over several rulings. The
support of lower national courts of the EC] implies that member states cannot
simply disobey unwanted rulings, since European law is being enforced along-
side national law. Finally and most importantly in this context, Court rulings can
hardly be changed, in particular if the Court has been interpreting Treaty princi-
ples, as happened in my examples. While misled interpretations of secondary law
can be countered with a new directive, governments may respond to interpreta-
tions of the Treaty only through changes of the Treaty. In addition to the proce-
dural difficulties of Treaty negotiations that only take place periodically, govern-
ments face a “joint-decision trap” (Scharpf 1988). As long as the Court’s venture
favors at least one government, it is unlikely that the unanimity required to re-
turn to the former status quo will be reached.# Thus, the interest of some gov-
ernments in the liberalization of road haulage, air transport, posts, telecommuni-
cations, and electricity made it impossible to prevent further pressure for liberali-
zation through a Treaty revision.

But governments face the difficulties of the joint-decision trap only when they
aim to avoid any impact of the supranational legal system. It is much easier for
them to co-determine the Europeanization of a previously nationally shaped sec-
tor. This is due to the fact that the Court is most likely to take secondary legisla-
tion passed by the Council into account when interpreting the Treaty for areas
traditionally situated in the national realm. By agreeing on directives or regula-
tions in a timely fashion, the Council can ensure that an interpretation of the
Court will not deviate from the political consensus. This made it particularly at-
tractive for the governments to find a compromise on the directive in the electric-
ity case, thereby diminishing the danger of unwanted obligations arising from the
pending judgement of the Court.

The examples I have given all relate to the introduction of competition in previ-
ously monopolized areas. Can the Commission, therefore, only influence the
Council in the described way when drawing on its special competition law pow-
ers? And is it only negative integration that can be furthered? European law
draws a distinction between the different market freedoms, which prohibit the
discrimination of cross-border market transactions, and the competition rules,

14 Peters’ (1997) recent critique of the use of the joint-decision trap in European inte-
gration studies fails to notice this point. Because of the trap, advances made by judi-
cial politics can hardly be repealed by the governments. Peters’ argument that the
deepening integration is showing the marginal importance of joint-decision traps is a
step in the wrong direction.
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which safeguard the competitive order of markets. While both sets of rules are
complementary, referring either to trade or to competition, they may partly serve
as substitutes. With the famous Cassis formula for the freedom of goods, the
Court replaced the prohibition of discriminating against imported goods with the
prohibition of restricting trade. Whereas before, restrictions were allowed to the
extent that domestic actors faced the same constraints, now imports had to be ac-
cepted even if this meant that domestic actors were being discriminated against.
Restrictions to trade in the internal market are only justified to the extent that
they are in the general interest, and no alternative means are feasible (Behrens
1992: 149). This interpretation was first developed for goods (Art. 36) and was
subsequently extended to services, the mobility of labor and the right of estab-
lishment. Therefore, whenever national monopolies prevail it may be possible to
realize liberalization either by applying competition law, or by allowing foreign-
ers to offer their services. As a result, the Commission could start infringement
proceedings based on the market freedoms to support the opening of monopolies
instead of drawing on its competition law powers.

Among the cases presented, the infringement proceedings against energy mo-
nopolies serve again as an example. While the competition law powers could
have been used, the Commission based its infringement proceedings on the nec-
essary abolition of import and export monopolies to assure the freedom of goods.
The liberalization of insurance services may serve as another example here
(Basedow 1991: 161). While this highly regulated sector led the Commission to a
few examinations based on competition law in the beginning of the eighties
(Greaves 1992:91-96), the adoption of two directives (88/357/EEC and
90/619/EEC) in the Council was furthered by a ruling of the Court (Case 205/84)
which determined that the freedom of services could be applied to this sector
(Greaves 1992: 47f). Before, Germany in particular had required providers to be
established in their territory when providing services.

Thus, the Commission may alternatively draw on Treaty rules other than compe-
tition law to set incentives for Council decision-making. As the Treaty’s strength
lies in market-making, the pursuit of market freedoms will have particular rele-
vance. The scope remaining for legitimate national market intervention in these
cases relies on the Court’s interpretation of the market freedoms. Can historically
grown orders be suddenly overtaken by demanding negative integration under
European law? Article 5 requires that the member states neither install nor keep
any rules conflicting with the Treaty. However, as the interpretation of the Treaty
only slowly develops (Behrens 1992), the requirements for national governance
forms are often far from clear. As a result, member states may legitimately ask for
postponement of the adaptation process. Thus, in the infringement procedures
against its import and export monopolies France justified its actions with the ar-
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gument that no common policy had been agreed upon so far, making it legitimate
to hold onto its traditional national system of governance. However, if a previous
Council agreement on a common policy was generally a precondition for the ap-
plication of the Treaty’s rules, there would hardly be any scope for using the
Treaty to put pressure on the Council. The Commission’s pursuit of negative in-
tegration is thus subject to a difficult balancing act: changes that are too far-
reaching cannot be requested at once, but incremental steps may be taken.

The precise scope of the legal exemptions from the market freedoms is part of
such an evolutionary interpretation. Principally, the market freedoms may be re-
stricted if it is in the common interest, and if the measures are proportionate and
non-discriminatory. The precise extent of such a legitimate confinement is diffi-
cult to predict, however. In the aforementioned insurance case, for instance, next
to emphasizing the freedom of services, the Court recognized the need for regu-
lation in a way that restricted the Commission’s leeway more than had been ex-
pected (Pool 1990: 45).

A particularly striking example for an interpretation of the market freedoms in a
way that maximizes the scope for national jurisdiction can be found in the case of
posted workers (Eichhorst 1997). Posted workers have become a problem for the
construction industry of high-wage member states such as France and Germany.
Exploiting the wage-rate differential between the member states, EU nationals
employed and posted by contractors from low-wage countries outcompete na-
tional construction workers on domestic construction sites. As they are able to
“import” their less demanding labor law in terms of minimum wages, they add to
already severe unemployment rates. However, it is possible for the member states
involved to impose their national minimum wage or sector-specific wage on all
EU nationals, thus averting the pressure of direct competition with lower paid
workers from other member states. In cases relating to the freedom to provide
services by posting workers, the Court of Justice, rather than emphasizing the
freedom of workers to provide their services throughout the EU, and be paid ac-
cording to the rates of the country of origin, has emphasized the protection of
workers and the general interest in the national system of wages. Thus, an inter-
pretation corresponding to the Cassis formula for the trade in goods was not fol-
lowed.

As a result, member states can protect their high-wage regimes against the direct
competition of low-paid EU-nationals. Given that the legal ability to maintain
high wages does not alter the de facto difficulty to withstand increasing competi-
tive pressures, this is only a relative success. If Germany has high construction
costs, this is a disadvantage when competing against other member states for the
establishment of firms. Nevertheless, the interpretation of the Court of Justice is
an important barrier to negative integration. Not all sectors are subject to global
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competitive pressures to the same extent. Since globalization seriously restricts
the autonomy of nation states to determine their policies independently, it is im-
portant to draw distinctions among sectors as to their relative dependence on
global markets (Scharpf 1997). The construction industry - dealing in immobile
real estate - could be relatively protected from global market pressures. It is
therefore becoming very important for European law not to raise these competi-
tive pressures artificially, and not to subject sectors that are still relatively shel-
tered to a legally imposed competition.

In the last few years the Court has generally started to allow more scope for na-
tional policies, in particular in its case law relating to utilities. In its very recent
ruling on the import and export monopolies for gas and electricity of October 23,
1997, the Court thus sided with the member states against the Commission.
However, this does not mean that these monopolies can be maintained under the
Treaty, so that the member states remain under pressure, even though it is mode-
rated.

European law and judicial politics may not only allow remnants of legitimate na-
tional regulation to persist, they may also provide incentives for positive integra-
tion. Particularly the case law to Article 119 of the Treaty, mandating the equal
pay for women and men, has demonstrated that if positive rights are laid down
in the Treaty, it is possible to facilitate positive integration (Pierson 1996: 150f).
On the one hand, this effect has been noticeable in certain member states. In the
UK, for instance, domestic groups have exercised their right to take recourse to
European law to improve the situation of women. Thus, in the 1990s after a ruling
of the Court of Justice on this matter (Marshall 1I), the average award to compen-
sate women in sex discrimination cases in the UK rose from £ 2,940 to £ 12,172
(Alter / Vargas 1997: 16).

On the other hand, there has been some impact on the overall European situation
and on the Council’s decision-making. The Court has steadily expanded its inter-
pretation of Article 119 in order to enforce not only a formal concept, but also a
substantive one of equality (Fenwick/Hervey 1995: 448). For instance, the Court
has ruled in several cases that occupational pensions constitute pay. The Court’s
influence is well demonstrated by the famous Barber protocol added to the
Maastricht Treaty that restricted the retrospective validity of the Barber judge-
ment (Garrett et al. 1997: 19-23). While it is not possible to prove whether the
Commission has used Article 119 for a “preventing worse” or a “divide-and-
conquer” strategy within the scope of this paper, it is clear that case law had an
impact on the Council. To give an example, in the Kowalska ruling the Court es-
tablished that certain provisions the Commission had proposed for legislation on
part-time workers were already following out of Article 119 (More 1991: 63f).
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In principle, rules such as Article 119 could lead to a situation where substantive
rights were improved throughout the Community through judicial politics and
pressure on the Council. However, the effect of Article 119 should not be over-
estimated (Whiteford 1995). “Although the Court may occasionally favour sub-
stantive equality, ... it will do so only where the impact on the market will be
minimal. In view of this observation, the assumption that EC law is particularly
beneficial to women should be viewed with caution” (Fenwick/Hervey
1995: 469). Given that Article 119 is an exceptional provision, an incentive to har-
monize social policy will mostly arise from the different market freedoms. As
these may undermine the social security systems of the richer member states,
pressures are most likely to lead either to a unilateral lowering of standards in the
countries concerned, or to a harmonization on a low common denominator
among member states representing different levels of development (Streeck
1995: 415-417). Thus, the freedom of services together with the free movement of
labor can be seen as having significant repercussions on national systems of social
policy (Leibfried / Pierson 1995). As member states cease to control their borders,
consumers of social security can shop for services where they want, and service
providers may become active in other member states, both being able to claim
their new rights in court. Thus, an increasing amount of litigation has had impli-
cations for national systems of social security. Benefits can hardly be restricted to
member-state nationals, and citizens may be able to consume the services of other
member states, just as the consumption of national benefits can no longer be
linked solely to residence within the country. Moreover, claims to welfare benefits
may also be determined by foreign authorities, for instance if a foreign doctor
certifies an inability to work. The freedom of service provision so far has had less
impact than the mobility of labour. Potentially, however, public monopolies of
health care as well as restrictions on private pension insurance may conflict with
the Treaty (ibid.: 68).

In sum, member-state control of the Commission poses a relative limit to its ac-
tions. While governmental pressure can curb the Commission’s plans signifi-
cantly, it is only in very rare cases that the application of the Treaty may be pre-
vented altogether. As long as some private actors have a strong interest in realiz-
ing the Treaty’s mandate and seek the assistance of the Court, which in turn acts
under much more limited direction of the member states, judicial policy-making
to the same effect can hardly be prevented. All then depends on the Court of Jus-
tice, and whether it follows a line of reasoning that favors the single market one-
sidedly, or whether it accords more autonomy to member states, as it has recently
been seen to be doing. Nevertheless, the impact of the Commisson’s action and of
the supremacy of the Treaty affects the realization of the market freedoms most
strongly. This reflects the bias of the Treaty towards negative integration. Only if
substantive rights have been laid down, for which Article 119 seems to be the
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most notable example, can recourse to primary law facilitate steps toward posi-
tive integration. Beyond this, positive integration can only be furthered indirectly
and in an ambiguous way. As national systems of governance are being under-
mined through the application of the market freedoms, incentives are laid to re-
establish regulation on the European level. Given the very different state of de-
velopment among member states, regulation on a high level is unlikely to be
achieved (Scharpf 1996b).

5 Conclusion

In this paper I have shown that the Commission may use its rights as a guardian
of the Treaty and as an administrator of European competition law to influence
Council negotiations beyond its agenda-setting powers. By being able to alter the
status quo position of the member states unilaterally, the Commission can im-
prove the chances of getting its proposals accepted in the Council. I have singled
out two mechanisms the Commission has at its disposal: In the divide-and-conquer
strategy, the Commission singles out some member states who are pressured into
changing their domestic situation. By isolating member states, the Commission
minimizes their means for opposition. Since governments have no incentive to
block community-wide measures once they have enacted domestic changes, the
Commission can break up blocking coalitions in the Council in this way. Alterna-
tively, the Commission may threaten legal uncertainty and fragmentation ensu-
ing from the case-specific transformation of the status quo through Court rulings.
This is the worst-possible option for the established stakeholders in a sector. In
order to “prevent worse”, the previously rejected common policy proposal be-
comes a second-best solution for the governments.

This relevance of the Commission’s residual powers and of isolated court judge-
ments is often referred to in the literature (Bulmer 1994b), however, it has not
been treated systematically. Moreover, it seems to be cited frequently in support
of a neofunctionalist explanation of European integration (Burley/Mattli 1993;
Leibfried / Pierson 1995: 44), despite the weaknesses of neofunctionalism in deal-
ing with institutions (Scharpf 1988: 266). In contrast to the notion of spillover, I
have aimed to show how an institutionalist analysis focussing on the changing
default condition of actors may grasp the impact of European law more precisely.

But the options available to the Commission analyzed throughout the paper also
have repercussions for institutionalist analyses. Although it is surprising given
Weiler’s (1981) seminal analysis of the “dual character of supranationality” that
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emphasized the connection between the Council’s intergovernmentalism and the
supranational legal context, institutionalist analyses often focus on the Council’s
decision-making in isolation. But the Commission’s possible manipulation of the
default condition of the member states is not at all insignificant for the Council’s
operation and can be at least as important an avenue of influence as the Commis-
sion’s agenda-setting rights. The likelihood of governments accepting a Commis-
sion proposal clearly depends on the value of existing alternatives, among which
the default condition is particularly significant. As the supranational legal context
may be decisive for the Council’s acceptance of Commission proposals, failure to
take it into account is certain to be at least as distorting as the recently criticized
neglect of accounting for the probability of different coalitions in the Council, de-
pending on whether the governments have extreme preferences or not (Garrett/
Tsebelis 1996).

The Commission’s ability to influence the Council beyond setting its agenda fi-
nally sheds light on the conceptualization of the Commission’s autonomy. The
Commission is generally seen to be acting within the boundaries set by its princi-
pals, the member states (Pollack 1996; 1997). The Court, in contrast, may have
greater independence, since a Treaty revision - the ultimate sanction - is hard to
administer (Alter 1997; Garrett et al. 1997). What has been overlooked so far is
that the Commission may benefit from the ECJ’s greater capacity for action. By
credibly threatening judicial policy-making from the Court, the Commission may
compel the Council to take action.
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