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In the late 1940s a consensus emerged: a post-World War II, post-colonial, 
post-authoritarian, grand consensus in Europe and beyond. Dignity, liberty, 
and equality should not merely be promises on paper or an elitist privilege 

for the few, and representative democracy should be the way to run societies.1 
This consensus certainly gave birth to a variety of legal regimes, but it also 
defined a baseline for the political systems we call constitutional democracies: 
first, power should be distributed to parliament and representative govern-
ment via fair elections that ensure equal voting rights and a realistic option 
of a peaceful change of government and, second, power should be limited by 
fundamental human rights and by legally enforceable commitments to checks 
and balances, ie, with separated powers or in a version of federalism. As such, 
legality is not just a form or a fetish but a substantive notion, and democracy is  
based on the substantive rule of law.2 In a constitutional democracy, the law  
is then conditio sine qua non to live together, a safeguard of deliberation, and a 
foundation of trust. We call this constitutionalism.

Certainly, there are profound assumptions that inform this claim regardless 
of whatever version of constitutionalism is implemented in real life. The first 
assumption is the telos of constitutionalism itself. Here, the foundational prom-
ise of constitutional democracy is, in essence, that people may enjoy their lives 
as they deem fit, yet no one should ever be permitted to trample over any other 
because each and every human being deserves the same respect. Normatively 
speaking, dignity, liberty and equality serve as a foundational triangle of funda-
mental rights.3 Often, these normative promises are constructed as separate 
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values, which may inform a hierarchy of importance. But this only results in 
a partial understanding. For dignity tends to be but a value, liberty a prime 
interest, and equality a comparative exercise. The foundational triangle leaves 
the hierarchy behind. To paraphrase a famous claim in legal philosophy,4 this 
triangle is based on taking all three rights seriously, and assuming a connection 
between all three of them and not treating them in isolation from each other. 
This is because the legal guarantees of dignity, liberty and equality are informed 
by, and historically result from, struggles that did not separate the three, but 
demanded emancipation, liberation, respect and equal citizenship as a means 
of capturing the very foundational recognition of humans as social beings. The 
normative promises of dignity, liberty and equality are not just mere values; they 
are rights. As such, they may be claimed in court, and these promises may be 
delivered by judicial review.

It is this version of constitutionalism that has been attractive to social move-
ments in many rather different settings around the globe and that is alive in 
the twenty-first century. All over the world there is what Amartya Sen calls a 
‘democratic commitment’,5 with varieties of what Bruce Ackerman calls 
‘constitutional moments’,6 producing a wave of constitutional texts that ensure 
fundamental rights and democracy not merely as a pacifying compromise and 
rhetoric, but implementing what some call ‘new constitutionalism’ that features 
judicial bodies to exercise judicial review.7 Worldwide, judicial bodies have 
become an essential means of replacing fascist, colonial, military or otherwise 
dictatorial rule with democratic governance, from Colombia or South Africa 
to Central Europe, South Korea or Taiwan. For a while, constitutionalism with 
that kind of backup looked like the standard.

Yet, in the twenty-first century, constitutional democracy is not well. In 
fact, it is severely threatened,8 not only in the wars around the world and in 
the wake of severe economic and social crises in Latin and South America and 
Asia, but also in Europe, which proudly conceives itself  as the region with the 
highest standard of democracy worldwide. Rather prominently, the Covid-19  
pandemic saw constitutional democracy under stress, when governments 
constructed and prolonged exceptional measures in states of emergency and 
when populist politics mobilised around a rallying cry that ‘their rights’ had 
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been taken from them.9 Yet the crisis of constitutional democracy started 
before that. During the ‘war on terror’ after 9/11, many governments prior-
itised safety and security over liberty and non-discrimination sometimes 
declaring emergencies, sometimes a new normal.10 Similarly, after the 2008 
financial crisis and after the 2015 wave of migration, public institutions in 
most European countries were confronted with serious doubts as to their 
legitimacy and their ability to meet the challenges of the day. In many socie-
ties, louder voices challenged, or even denounced, the value and relevance of 
constitutionalism.11 Such voices, expressing resentment and emotions of fear 
and anger, have become worryingly powerful.

In what follows, we will revisit the meaning of constitutionalism, based on 
the rule of law and backed up by courts, to understand what is at stake and 
what to do about it. We will first analyse the role of courts within a democratic 
political system and then revisit what constitutional erosion looks like in some 
EU Member States. The Hungarian and Polish governments have been the most 
prominent actors seeking to undermine the very foundations of the EU commu-
nity itself, but they have not been the only ones. In response to this, the EU 
launched its rule of law mechanism, which has not been very effective to date.12 
Thus, section III poses the question of whether the European constitutional 
community is capable of dealing with the challenges to transnational democracy 
in the region. More specifically, the Court of Justice of the European Union has 
the mandate to intervene. But domestic courts of Member States, both consti-
tutional and regular, must also contribute to the effort. Yet it is important not 
to forget that political, social, economic, and academic actors are called upon 
to revisit their commitments and stand up for them. The concluding section IV 
summarises the findings.

I.  WHY DO COURTS MATTER?

Courts are essential institutions of constitutionalism; they do not just review 
contracts or tort claims or administer justice to criminals. More fundamen-
tally, courts also review majority decisions, as in legislation, and they make sure 
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that fundamental rights guarantee that everyone has a voice in politics via free 
speech, media and marches, associations and parties, elections and the vote since 
constitutionalism is a structure for democracies. Thus, in any form of constitu-
tionalism that deserves its name,13 independent courts have the power of judicial 
review and are indispensable institutions that stand for a distribution of power 
that does not allow any majority to trump anyone or leave anyone behind.14 
There is a need for a counter-majoritarian power, ie, courts, to tackle disrespect, 
oppression, exploitation, or abuse of those not in power, be it a political opposi-
tion, manipulated majority, or other people not ‘on the agenda’.

Yet, the recent crises in democratic countries have sparked criticism of 
courts. The British campaign to Brexit was driven not only by a longing for 
empire or economic gain but also by deliberately manufactured mistrust in 
European institutions, specifically courts. It was the European Court of Justice 
(ECJ), the European Court of Human Rights (ECtHR), and ultimately also the 
UK Supreme Court itself, that were characterised as illegitimate. Along the same 
lines, the nationalist and ethnonationalist populist parties that have kept gaining 
momentum in nearly all EU Member States have also challenged courts as truly 
independent safeguards of democratic procedure and individual human rights. 
It is noteworthy that even those EU Member States which practice autocracy in 
corrupt forms try hard to keep a legalistic façade;15 indeed, it is an indication of 
the strength of the standard once achieved in constitutionalism. To clear their 
way, authoritarian leaders take over the judiciary (some examples are discussed 
in Part II of this volume). When they refuse to play by the rules once agreed 
to, such countries attack the very foundation of the EU.16 After all, the EU is 
a union not based on some essential commonality but has been founded as a 
‘Rechtsgemeinschaft’, a community, then a union, based on law.17 Therefore, 
attempts to defend or restore the rule of law are struggles to ensure that this 
notion of a legal union is not merely a formal one but a substantive key compo-
nent of constitutionalism.18

Certainly, the attacks on the courts target values and European solidar-
ity and undermine representative democracy. But they are also embedded in 
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long-established and widespread scepticism. This is the critique of courts known 
as ‘the problem of judicial review’ or the ‘counter-majoritarian difficulty’, thus, 
more precisely, the problem of ‘constitutionalisation’19 and ‘judicialisation’ 
of politics. Thus, even if courts have already contributed to safeguarding and 
implementing fundamental rights, they are an easy target for attacks since they 
are confronted by the question of whether they are acting too political or not.20 
They are continuously accused of engaging in (judicial) ‘activism’ and advised 
to practice more ‘restraint’. These attacks on human rights courts and courts 
with a constitutional mandate of judicial review force us to rethink judicial 
review. When is judicial review too much, and for whom, exactly? In protecting 
fundamental rights and democracy, judicial review forms the basis of constitu-
tionalism in that it holds power accountable. Law without an institution to back 
it up remains an empty promise, which is why strong judicial review is essential 
for stable constitutional democracies. Here, strength is not activism. Rather, 
we suggest considering courage, based on legal skills and institutional wisdom, 
essential in taking the law seriously even if political pressure points in other 
directions. In constitutional democracies, the law eventually adjudicated in such 
courts is the means to defend or, when necessary, to create equal participation in 
matters of general concern, the res publica, in politics. As such, it is a structure 
of governance with truly independent watchdogs to ensure that it works.21

Interestingly, the attacks that threaten such constitutional democracies 
are often made in the name of the law, subverting its very meaning. Javier 
Corrales22 and Kim Scheppele23 call these attempts to use law in a perfidious 
way ‘autocratic legalism’. András Sajó refers to the phenomenon when laws and 
institutions are used in a mala fide way to achieve anti-constitutionalist aims 
‘ruling by cheating’.24 But how can the law be used as an instrument against 
these attacks, if the attacks themselves appear legal? The search for an answer 
should compel us to revisit critical approaches in legal studies. They have 
consistently exposed the law as a siren call, ambivalent, Janus-faced, sometimes 
even hydra.25 In fact, the law is not only repressive but also productive; it may 
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allow for action but also be a means of oppression. To better understand what 
happens in autocratic regimes, it helps to start by looking at this ambivalence. 
Then, and based on critical approaches to the law, it seems helpful to look at 
the realities the law produces, or the realities its absence allows for, and reveal 
its abuse. Recent attacks on constitutional democracy provoke the question of 
who suffers, why, and who profits from what. Such an attitude moves beyond 
the androcentricity of the law and a rallying cry for the rule of law and the 
primacy of EU law. Instead, it focuses on who constitutionalism is designed 
to protect, and who will be, or is, left behind or outside when attacks succeed.  
To uncover the perversion of autocrats, we should focus on the harm done and 
the question of to whom it was done.

For contemporary autocrats, the law is a means for them to gain power, 
further their interests and crush those in the way. They ‘reform’ courts, yet, in 
fact, destroy the independent institutions with a mandate to limit and exercise 
control and protect fundamental freedoms, which further endangers the exist-
ence of those courts. It is no coincidence that constitutional and international 
courts are first on the list to be silenced or denied authority and eventually 
enlisted after ‘reform’, since they are the institutions with the power to stand 
in a government’s way.26 Sometimes, minor and seemingly technical changes in 
procedure amount to an unfriendly takeover.27 Similarly, modifications of pay, 
budget, disciplinary power, protocol or even location may, in fact, destroy the 
institution. There are people who serve in regimes as new ‘judges’ or ‘lawyers’ 
and pervert the law. Likewise, legal academics, lawyers, politicians, media, 
and other social actors who collaborate and profit from the regime speak out. 
What they express is not a criticism of courts geared towards improvement, 
but attacks geared towards dismantlement and destruction, thus categori-
cally different. In such cases, the foundations of constitutional democracy are 
eroded. Legal protection before independent courts is the domino in govern-
ance arrangements throughout Europe that brings everything to fall once it 
falls itself.

This is worrisome for all of us, although it often targets others, specifically 
those already stigmatised as different – minorities, such as refugees, those now 
summarised as LGBTIQ, and other non-conforming women and men – by using 
established ressentiment and mobilising emotions of fear and anger. But when 
constitutions only serve as decorum, and when courts are not independent  
but enlisted in politics, then people suffer and are left without protection. 
Independent courts may not matter as much to those in the mainstream, but they 
matter for people in pain. And depending on the autocrat’s will, the mainstream 
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may change. Certainly, courts that exercise judicial review are particularly 
important for those not privileged but marginalised or fully excluded. There, 
the rule of law and the independence of the judiciary are not just concepts but 
protective devices against the changing moods of political majorities. However, 
anyone may easily fall into that position at any given moment in time. Autocrats 
have the power to define at will who belongs to the people and who does not. 
Today, it may be them, and tomorrow, you.

II.  THE EROSION OF CONSTITUTIONALISM

In the 1950s, Walter Hallstein, who was a driving force behind the construc-
tion of the European Community and then the Union, said that Europe is a 
‘community of law’ that ‘puts the rule of law in the place of power and its 
manipulation’ and ‘replaces violence and political pressure’.28 For Hallstein, the 
concept of a union based on shared values agreed upon in law was a concept 
deeply embedded in an attempt to learn from the violent history of the 1940s 
in Europe. If this is accurate, what happens when the rule of law is destroyed 
is obvious. If law loses, power and manipulation win and reign again. Taking 
today’s powers into account, this will look different, but there will be suffering 
for sure. So, when the rule of law is attacked and dismantled or modified into 
oblivion in the EU Member States in the twenty-first century, this is what is 
at stake. These attacks on fundamental principles of constitutionalism come 
in a variety of ways that destroy the fabric of democracy. There has been a 
forceful resurgence of anti-Semitism, as well as Islamophobia and ethnonation-
alist racism,29 and note that this has been orchestrated, inspired, or tolerated by 
governments once constitutionalism is gone. And constitutional courts, right 
next to independent media and education, have been dismantled rather quickly 
in some places.30 There seems to be a recipe, most prominently associated with 
Orbán’s Hungarian government, for mixing these ingredients into a toxic dish. 
They serve populism, crude essentialist nationalism, and contempt of demo-
cratic institutions, including courts.

As such, populism is not only dangerous in general. It is especially danger-
ous for the law as the backbone of constitutional democracy. Different versions 
of populism have, as Nicola Lacey explains, different degrees of systemic or 
contingent proximity to the rule of law.31 Nevertheless, it is not by chance that 
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the World Report of Human Rights Watch32 begins with a description of a 
human rights crisis that comes along with populism. National populists who 
seek to turn an ethnoreligious national majority against minorities and indi-
vidual freedoms do not only have an anti-liberal political agenda. They oppose 
the very idea of constitutionalism by stating that it is the will of the people that 
counts and ‘a mandate of more than three million voters overwrites everything 
and gives the right answers to everything’.33 Populists turn ‘we the people’, a 
call for fundamental human rights34 and democracy in the ‘velvet revolution’ 
marches in East Germany before 1989, into a rallying cry of hatred.35 Once 
conceived as an associational democratic glue, the ‘we’ is turned into an ethni-
cally and religiously based concept of a group, defined by exclusion, namely of 
‘foreigners’. Here, the ‘we’ is racist, antisemitic, and Islamophobic, as well as 
sexist and heteronormative that seeks to appeal to a ‘natural normal order of 
things’.

Such populism does not like critics that emphasise diversity over homogene-
ity. Neither does such populism want its leadership exposed as a group of people 
who construct the ‘we’ to simply serve themselves and enrich their families and 
friends.36 But when a political programme centred around the ‘we’ is defined by 
inequalities, constitutional courts get imminently in the way. This is why human 
rights and constitutional courts are the first to be attacked, deemed in need of 
‘reform’, and ordered to be dismantled as soon as possible, because they could 
protect everyone else from being left out and harmed and the commons from 
being stolen from the people. That is why populists offensively and often very 
explicitly target courts.

Yet these attacks are, again, complicated. Where courts have a mandate 
to control branches of government, scholars have warned of a ‘gouvernement  
de juges’,37 which became a topos in constitutional theory.38 Now, such 
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academic warnings are enlisted by populist autocrats, who can also easily tap 
into the dissatisfaction of people with lengthy and ever more complicated 
legal proceedings. Thus, ‘those judges’ and ‘these courts’ are easily denounced 
as ‘out of touch’, ‘not there for us’. Yet courts are precisely the institutions 
designed to restrain reckless rulers, they are hence intentionally conceived as 
out of touch with prejudice, intolerance, and ideology, and designed to look 
after those who lose when the ‘we’ and only the ‘we’ rules. If  populist parties or 
actors start abusing the constitution39 or other forms of law to endanger this 
very system, it is constitutional and human rights courts that have the task of 
securing democracy and rights against such threats. This is, again, why consti-
tutional courts or their equivalents are one of the basic pillars of constitutional 
democracy. A constitutional court is essential for a functioning democracy; it 
is attacked to destabilise this very power. Therefore, every such court needs 
‘amici and amicae’,40 as strong supporters taking a clear stand against attacks. 
When the foundations are at stake, it is crucial to distinguish between critique 
and attack and to do the former to rebuke the latter. Certainly, there is always a 
need for critical discussions of what courts do, and friends of the court do not 
need to applaud any decision taken. But as friends, they need to defend courts 
as such, to help secure democracy and enforceable protection of fundamental 
rights. In fact, it is helpful when courts work in contexts that produce critical 
readings of the law, as criticism helps judges make more informed decisions. 
Yet it is also necessary to clearly reject the destructive strategies of others. Put 
differently, the friends of courts are critical companions, but they are not out 
to destroy a constitutional or human rights court within its system.

When democracy is at risk, the law is desperately needed as a stabilising 
mechanism, a non-violent means to solve conflicts, a product of deliberation 
itself that also safeguards deliberation as practice. Again, when the European 
Community and then Union were designed based on law, this was not an 
abstract concept, nor a call for bureaucracy or institutionalised authority for 
the sole sake of status. Rather, the European version of the rule of law was and 
still is a substantive idea, to restrain power, and especially to organise democ-
racy so that people can live peacefully together. This idea has been heavily 
informed by the agreements within the larger Europe of the Council of Europe. 
This Europe included Russia until the Putin government started to wage war 
against Ukraine.41 It still includes Turkey, even if Turkey’s membership is under 
severe strain.42 And it covers the UK, despite highly problematic attacks on 
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the ECtHR during the Brexit campaign calling for a more British version of 
human rights.43 Several countries, including Hungary, Turkey, and the UK, 
have refused to implement ECtHR decisions.44 The packed yet still so-called 
Polish Constitutional Tribunal held that Article 6 of the Convention, which 
guarantees the right to a fair trial, and was recently applied by the ECtHR to 
punish Poland for firing judges without explanation, was inconsistent with the 
Polish constitution.45 Again, we see the same dynamics. The more the Venice 
Commission and the ECtHR breathe life into a European ‘we’ committed 
to democracy and human rights, the more these institutions are attacked by 
autocrats. Thus, when the authority of the ECtHR is called into question, and 
when judgments of this court are dismissed or simply ignored, these are attacks 
on constitutional democracy in general, and it endangers people all around 
Europe.46

As Member States of the Council of Europe, we are in this together; thus, 
what happens in another Member State cannot be irrelevant to us. And as we 
are tied together globally, erosion also has a global dimension. If the Council of 
Europe, founded to provide a set of fundamental values that would be accepted 
in all Member States and to prevent another European war, loses its power, 
another building block of peace and democracy will be gone. This is why it is 
of high importance that not a single one of the European states stops respecting 
these values and the rulings taken to give them meaning in real life.47

The EU consists of substantially fewer Member States than the Council of 
Europe. But even with a smaller number of states, there have been difficulties 
agreeing on basic values. By signing the treaties, agreeing to the acquis commu-
nautaire and profiting from EU laws that organise economics, Member States do 
agree on the basics of democracy and the substantive rule of law. Yet recently, 
EU institutions have had to deal with serious breaches of these basic principles. 
When the Hungarian Prime Minister propagates ‘illiberal democracy’,48 it is not 
a problem of ‘another’ country but an attack on our shared and agreed upon 
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political and legally secured order. Also, when he announces that an ECJ deci-
sion for the relocation of refugees in the EU is not being accepted,49 it is perilous. 
And this is a real threat, first and foremost for the refugee but for us as well.  
We wonder whether there is any room for compromise. What if the refusal 
to accept the ruling on the distribution of refugees across the EU is accepted? 
This is the beginning of a very slippery slope that entails accepting or rejecting 
judgements that fit or do not fit a given political agenda at will. If that becomes 
precedent, the law – as the foundational structure of Europe – will be destroyed.

Also, when the majority in the Polish parliament has abolished the independ-
ence of the courts as part of a campaign named ‘justice reform’,50 it is not ‘their’ 
problem but ‘ours’ as well. This is not just the case because the framework for 
cross-border proceedings, ranging from arrest warrants to trade and to travel, 
might not be intact anymore. It is also because the legal obligation that protects 
us is also being destroyed. Even if the law is often still seen as strongly connected 
to the nation state by ‘status-quo lawyers,’51 the law is by now a transnational 
phenomenon, a reality of multinormativity. So, if a national legal system betrays 
the basics, it does not only harm those directly affected, but it is harmful to all of 
us. There is hence an urgent need to counter these developments.

III.  THE PROSPECTS FOR THE EUROPEAN CONSTITUTIONAL COMMUNITY

How can this, and how should this, be done? Although it is not a state or 
an international organisation, the EU is a legal construct, and with its trea-
ties distributing power and securing rights, it may be conceived as a European 
constitutional community. But does it have the tools to respond to the challenges 
arising from attacks? Is this community able to defend itself? Is it a ‘militant’, 
or better put, ‘defensive’ constitutional community?52 The treaties, includ-
ing the EU Charter of Fundamental Rights, serve as a legal framework that  
organises and limits power. Can they prevent or sanction abuse? Also, EU insti-
tutions and mechanisms are designed to protect what constitutionalists often 
call the ‘community of values’, the bedrock of constitutionalism itself. Are these 
institutions able and willing to protect it? Finally, domestic courts in all Member 
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States have the mandate to implement EU law. Can they serve as safeguards of 
these common constitutional values?

A.  Treaties and the Charter of  Fundamental Rights

Historically, the EU started with economic agreements in the West, with what has 
been called the social dimension ultimately gaining attention. This resulted in 
several treaties to organise and ensure the fundamental freedoms, most notably, 
the Lisbon Treaty.53 But there is an ongoing scepticism, disregard and rejection 
of the socio-cultural and political dimension of this transnational entity.

In the twenty-first century, the EU is not a community that regularly acts 
as one entity in the face of international crises, although it must be noted that 
reactions to the Covid-19 pandemic and the Russian invasion of Ukraine have 
brought Europe closer together. But there is no European political community 
across the Member States that serves as an equivalent to the polis as the site of 
democratic deliberation. While ‘Brussels’ serves as a stand-in for the centrifugal 
forces, which are often met with snootiness, the diverging forces seem stronger, 
or at least louder. Europe lacks the cultural mechanisms to underpin it as an 
economic structure and a cultural and political home. The Erasmus programme 
by which the EU allows students to develop such a feeling seems like a somewhat 
singular and privileged activity. Thus, it seems that Europe needs an upgrade 
rather quickly, specifically to counter the challenges posed by nationalistic popu-
list autocrats.

After 1989, there was a moment of hope that a political, cultural and 
economic union would eventually evolve. Many people active in public office 
and in constitutional and EU law believed that the injustices that inspired post-
World War II and post-Cold War constitutionalism would not happen again, at 
least not right here. The rapid emergence of constitutional erosion thus came 
to many as a shock. The EU seemed not just unprepared but ill-equipped. The 
treaties were not designed to counter an illiberal and authoritarian trend, and 
specifically not the destruction of the constitutional order practised by some 
Member States. For a long time, political actors seemed to wait and see rather 
than stand up and act persistently. However, appeasement and accommodation 
did not work.

Currently, Europe is on a learning curve. It has to develop more of a  
constitutional dimension, not because it desires to but because it needs to. This 
must include devices of resilience and self-defence. The founding treaties could 
serve as the starting point. Although the EU is not a state, the treaties are a 
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legal framework with a constitutional function of limiting political power and 
preventing abuse. Especially the Lisbon Treaty created an ‘ever closer’ union in 
Article 1 TEU, with a commitment to values, rights and principles. According 
to Article 2 TEU, the EU is not just a political or economic community, but a 
community of values built on the ‘respect for human dignity, freedom, democ-
racy, equality, the rule of law and respect for human rights, including the rights of 
persons belonging to minorities’. The treaty adds that ‘these values are common 
to the Member States in a society where pluralism, non-discrimination, toler-
ance, justice, solidarity and equality between women and men prevail’. And as 
the ECJ emphasises, the values contained in Article 2 ‘define the very identity 
of the European Union as a common legal order’.54 Any state that joins the 
EU must meet these criteria because they were not invented to give birth to the  
EU but were taken from the constitutions of Member States at the time. 
Therefore, their respective traditions have to be reconciled as common ground; 
this is what Article 6 TEU emphasises when guiding the interpretation of the 
Charter of Fundamental Rights.55

To ensure the realisation of the common values, some mechanism is needed. 
After all, it is difficult to have people, politics, and even courts in all Member 
States agree on the basics. As the treaties are, formally speaking, not constitu-
tions but international treaties, they are secured by domestic constitutionalism, 
entangled in the Union, and thus embedded in a shared legal context. This, 
then, presents the additional challenge that many actors have one job: to protect 
democracy and fundamental rights in Europe. This calls for a cooperative struc-
ture in which responsibilities are shared, entailing a rather specific conversation 
among courts of equal standing and not a hierarchical order that clearly defines 
responsibilities. This is called constitutional pluralism by some56 and multilevel 
constitutionalism57 or ‘Verbund’ by others.58 This is a challenging situation, 
both for national courts, who were formerly on their own, and for the ECJ, 
which is sometimes taken to be the only one out there. Yet they together must 
ensure that the foundations remain stable in every Member State.
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B.  EU Institutions and Mechanisms to Protect the Community Values

In a system designed by law, courts are most prominently tasked with imple-
menting the Article 2 TEU commitment to a union of common values. 
However, in a democratic system, several other institutions are responsible for 
achieving this aim: domestic and EU institutions alike. The EU institutions can 
be divided into intergovernmental and supranational ones. Intergovernmental 
institutions like the European Council of Ministers are directly accountable 
to the national constituencies and cater to the wish for strong nation-states. 
And there are many politicians and scholars who would like to leave most 
legislative power and all budgetary competencies with them. In contrast, 
supranational institutions like the European Parliament are designed to repre-
sent the interests of the EU as a whole.59 To many, they are less accountable 
because their mandate comes from Europe-wide elections, in which one vote 
has minimal, albeit not zero, impact on the overall course of European poli-
tics. Also, the European Commission has a decisive role and tends to work as 
a transnational unit. To date, all decisions taken in the EU need both types 
of institutions so that shared interests and the interests of Member States are 
equally considered.

For years, and partly based on criticisms that there was a democratic deficit 
in EU politics and criticism of the pivotal role of the ECJ, there was a trend 
towards strengthening the supranational EU Parliament. However, recent years 
have seen a growing demand to return to intergovernmental politics, most radi-
cally from the national populist autocrats. This again taps into widespread 
scepticism regarding the power of supranational institutions, and often, this 
tends to ignore what such supranational politics did and do for nation states 
and its citizens. However, the call to ‘take back control’ over what is considered 
an internal affair and the rejection of European institutions exercising control 
over ‘domestic measures’ is loud. As prominent examples, Hungary and Poland 
have engaged in such manipulation by launching their ‘judicial reforms’.60  
Yet as described above, these ‘judicial reforms’ are not purely internal affairs. 
As shown above, constitutionalism only deserves its name if it comes with inde-
pendent courts committed to democracy and fundamental rights. Likewise for 
constitutionalism to be truly present, EU law must be implemented in its mix of 
fully determined normative schemes and room for Member States to find their 
ways. Yet, in a Union based on law and a commitment to some basic principles, 
rights and values, domestic judicial reforms are not pure internal affairs but 
affect us all.

EU institutions thus have reason and have the power to respond to anti-
constitutionalist attacks. Article 7 TEU allows for the suspension of voting 
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rights and links EU funding to respect for the rule of law and an annual rule 
of law review. Envisaged by its authors as a means of sanctioning wrongdo-
ing, Article 7(1) TEU should start working when one Member State breaches 
the rule of law and endangers it within the EU. Consequently, the European 
Commission has already activated an Article 7(1) procedure against Poland, 
and the European Parliament has triggered Article 7(1) against Hungary. 
Eventually, the Council can impose sanctions and suspend voting rights under 
Article 7(2) TEU, but the Council is restrained as an intergovernmental institu-
tion because Member States in the Council do not act against each other.

After its experience with Hungary, the European Commission created a new 
Rule of Law Framework to give itself the leverage to act the next time when 
national safeguards are no longer capable of effectively addressing systemic 
threats to the rule of law. Initially, the framework was meant to ensure that all 
Member States implemented what they signed in the treaties and just added 
more cooperation and control. Also, in parallel to the Commission’s Rule of 
Law Framework, the Council launched a new tool called the annual rule of law 
dialogue.61 Then, the Commission’s annual Rule of Law reporting mechanism 
was established to look at the key rule of law developments in each Member 
State. But little is required in a ‘peer review’ format with a thirty-minute 
discussion focusing on one state every three years. And as the developments of 
Hungary and Poland demonstrate, dialogue alone will not be sufficient to get 
tangible results.62

The challenges to constitutional commitments are not limited to Hungary 
or Poland. Autocratic populism and illiberalism are spreading in several other 
European societies. Many still democratic legal systems have already applied 
administrative law in an authoritarian manner.63 Furthermore, to fight the 
Covid-19 pandemic, consolidated democratic states have struggled with keep-
ing the rule of law by introducing ill-fated extreme legal measures (eg, declaring 
state of emergency) justified on the basis of the urgency of the situation.64 
Therefore, more effective measures will be needed to stabilise the rule of law 
and defend democracy.

If it is to manage the challenges in this transnational democracy, the EU 
needs to employ robust constitutional mechanisms to safeguard and support the 
political commitment enshrined in Article 2 TEU. The ECJ has a pivotal role, 
with much more to handle than European integration. It should gain a constitu-
tional function beyond its role as a supreme court. After all, it is on the ECJ to 
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protect fundamental rights and the separation of powers, democracy and legal-
ity, and ultimately declare Member States’ legal measures invalid if they do not 
fit the standards once agreed upon.

C.  The Role of  Domestic Institutions: Applying the Concept of  
‘Constitutional Identity’

Yet the ECJ is not alone. Domestic courts also play an essential role in protect-
ing the legal framework of European democracy in the form of principles, 
rights and values. In addition to genuine EU institutions there are domestic 
courts, both ordinary and constitutional. Regarding the latter, Article 6 TEU 
and Article 52(4) of the Charter of Fundamental Rights explicitly require the 
ECJ to recognise and build on the constitutional traditions of the Member 
States. At the same time, national constitutional courts or supreme courts 
with a mandate to review legislation must take Europe into account. As such, 
national constitutions are entangled with each other and embedded in the 
larger European frame.

Here, the challenge is obvious, and the concept of ‘constitutional identity’ 
illustrates this point remarkably well. In German constitutional jurisprudence, 
the FCC has developed the doctrine of constitutional identity to protect the 
core values of the German Basic Law. While this has often been taken to be a 
creative move, it is based on the explicit ‘eternity clause’ in Article 79(3) of the 
GBL, which does not allow for any constitutional amendment ever to change 
the core content of the constitution. The FCC called this constitutional identity, 
or ‘Verfassungsidentität’65 and held that neither domestic law nor any interna-
tional agreement or institutional arrangement could change this core content.66 
Note that this is ultima ratio to eventually stop the state’s participation in 
European activities and the FCC has not deemed it violated to date. The FCC, 
like all other actors, has had to try hard to find a European friendly way to solve 
a problem. Before it stops the state from participating in European activities, 
the FCC must interpret the act in question in a friendly manner trying to find 
common ground.

In addition to performing ‘identity control’, the FCC also checks whether 
institutions whose competences have been handed to them by the state do 
indeed act within such limitations or ‘ultra vires’. Finally, the FCC also checks 
whether EU measures respect fundamental rights, first withholding its authority 
as long as (solange) the standard of the GBL is met,67 and recently, in the Right 
to be Forgotten rulings I and II, moved to reviewing acts itself, based on the EU 
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Charter if fully determined by EU law, or based on the national constitution 
whenever EU law leaves room for pluralism.68 However, these checks are deeply 
embedded in a constitutional scheme that is predicated on European integra-
tion, from the Preamble to clauses on multi-level law-making and conformity 
with fundamental rights.

Yet the concept of constitutional identity also carries serious risks. Several 
other constitutional courts have used the concept of constitutional identity to 
establish limits on European integration.69 One of the reasons for this might 
be that not all courts have included the whole concept. Rather, some constitu-
tional courts have tended to load identity with diffuse notions of nationalism70 
rather than applying it based on the respective democratic constitution and the 
universal constitutional principles. In fact, it seems crucial from a constitutional 
point of view to limit the notion of identity to a strictly legal claim. Otherwise, 
those who see the EU primarily as an economic organisation may transform 
their rejection of EU rights, principles and values into national identity claims. 
This is especially tempting for autocrats who use legalistic makeup to cover their 
greed and authoritarian ways – they claim to be ‘simply following what others 
are doing’, which is in fact an abuse of comparative constitutional law. Although 
the legal concept is not per se a nationalist trap, the term ‘identity’ certainly 
invites ideological overload.

Thus, it is even more important to point out that the doctrine in German 
constitutional law is not a theoretical concept71 but formally doctrinal since  
it is based on the explicit ‘eternity clause’ in the constitution. Such an  
eternity clause is fully compatible with the commitment to European values in 
Article 2 TEU. Based on an integration clause in Article 23 of the GBL, the 
FCC had thus held the doors open to European integration when it emphasised 
European commonalities and not the differences in its rulings on the main trea-
ties and, more recently, on fundamental rights.

No country can take for granted that the internalisation of universal consti-
tutional principles that are legally addressed by fundamental rights will endure. 
Rather, societies often have to learn the hard way that there must be such limits 
to governmental power. Yet this learning process is a feature of constitution-
alism as such and not a specificity of Europe. In constitutional democracies, 
the basic legal texts were always promises made in rather specific constitutional 
moments to turn to a better future. It takes an ongoing commitment to deliver, 
and it is on all of us to show this commitment.
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While the Member States identify with different histories and positions in 
shared historical events, and while such different developments informed differ-
ent constitutions, and constitutional identities thus differ, joining the EU means 
emphasising and working with the overlapping consensus. Differing constitu-
tional frameworks or identities can be in tension with European commitments. 
Many people first identify as citizens of their nation state, and law alone is not 
sufficient to change such understandings. Yet legal practice may help us get there. 
Since constitutional identities have to be brought in line when joining the EU, the 
option is there, as is the task. Therefore, revisiting what was meant in drafting 
the treaties and the Charter of Fundamental Rights is like revisiting a national 
constitution; all of these have to be interpreted in light of their purposes and 
functions. And the basic assumption of the European project is that Member 
States are all constitutional democracies that share the commitment to universal 
constitutional principles.

As contradictory as this may sound, respect for national constitutional  
identity is key to the European project.72 There is a reason for the existence 
of Article 4(2) TEU, which mandates EU institutions to respect the national 
constitutional identities of Member States. While a literal understanding of 
this provision may suggest that any domestic interpretation of national identity 
would be consistent with EU law, Article 4(2) does not give a blank cheque for 
the Member States to construct whatever national identity they may prefer at a 
given time. Rather, there is common ground and space for cultural diversity, like 
the protection of national languages, provided that they are connected to the 
national constitutional identity embodied by the domestic legal system from 
the moment of the foundation of the independent and democratic state.73 So, 
although Article 4(2) expressly refers to national identity, its concept is a consti-
tutional one. As the ECJ puts it, the values on ‘which the European Union is 
founded’ and which ‘define the very identity of the European Union as a legal 
order common to those States’74 are the bases that have to be agreed on within 
all Member States. Consequently, the EU has an obligation to respect national 
identities as long as identity retention does not undermine the EU foundational 
principles ensured by Article 2 TEU.75

This is the spirit that must inform European and domestic institutions and 
the practices they adopt to align their legal commitments and politics. The idea 
is to form a common European constitutional identity based on the entangled 
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national ones, which are in turn deeply embedded in Europe. In the German 
example, the jurisprudence of the FCC contains several warnings that the court 
issued to European institutions. In these instances, the FCC called on European 
institutions to live up to the common constitutional commitments based on 
treaty law: the principle of democracy (Article 2 TEU and Article 20 of the GBL)  
and the rule of law (also in Article 2 TEU and Article 20 GBL). These  
‘warnings’ corresponded to Article 23 GBL, which obliges German state institu-
tions to participate in and facilitate the integration process.76

In the 1970s, the famous Solange I and II decisions of the FCC empha-
sized that ECJ rulings would be accepted as long as (in German: solange) they 
conformed to the protection of fundamental rights, at a time when there was 
no such Charter.77 Yet it is important that there was no divergence of basic 
values but a debate over what would best realise these values in a given case.78 
Recently, the Right to be Forgotten rulings have given rise to a dialogue between 
the EU Charter, the European Convention on Human Rights, and the German 
Basic Law.79

By contrast, the national identity concept applied by some constitutional 
courts in the Visegrád countries is very different. The institutions still called 
constitutional courts have been dismantled, and they have also applied a hollow 
copy of the concept of constitutional identity by filling it with the nation’s 
(ethno)cultural characteristics.80 This leads down a path of dismissing EU law 
and ECJ rulings on the grounds of nationalistic ideology.81

To counter such a trend, European institutions need to act. Accordingly, the 
ECJ found a Member State to have violated the principle of judicial independ-
ence (Article 19(1) TEU) in the cases of the so-called Polish ‘judicial reforms’.82 
Since then, the ECJ has seen a ‘proliferation of cases’ raising judicial inde-
pendence concerns.83 Later, the ECJ decided that Poland’s Supreme Court’s 
disciplinary chamber must be completely changed in order to guarantee its 
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	 84	Case C-791/19 Commission v Poland EU:C:2021:596. T Wahl (2020) ‘CJEU Rules on Independence  
of Poland’s Disciplinary Chamber of the Supreme Court’ www.eucrim.eu/news/cjeu-rules-on- 
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	 85	Xero Flor v Poland, App no 4907/18, Judgment of 7 May 2021; Broda and Bojara v Poland, 
App nos 2669/18, 27367/18), Judgment of 29 June 2021; Reczkowicz v Poland, App no 43447/19, 
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8 November 2021; Advance Pharma v Poland, App no 43572/18, Judgment of 3 February 2022.
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on the composition of the Polish Constitutional Tribunal’ (2021) Verfassungsblog www.verfas 
sungsblog.de/what-should-and-what-will-happen-after-xero-flor/. In a follow up, the ECtHR was 
concerned with the irregularly appointed member of the National Council of Judiciary. Grzeda v 
Poland, App no 43572/18, Judgment of 15 March 2022.
	 87	Position of the Polish Judges Association IUSTITIA over the status of the Constitutional 
Tribunal, 30 October 2020: https://www.iustitia.pl/en/activity/opinions/4022-position-of-the-polish-
judges-association-iustitia-over-the-status-of-the-constitutional-tribunal.

independence.84 These are measures to review national regulations and institu-
tions, with a transnational power and instruments to stop further violations of 
EU foundational principles.

In addition, the ECtHR is not only a protector of individual rights but has 
a systemic role to play. Confronting the trends of constitutional destruction 
and the rise of populist autocracies, the Strasbourg Court has also reviewed 
domestic legislation that violates constitutional commitments shared through-
out Europe. As such, it has delivered several judgments on the rule of law 
violations committed by the Polish authorities.85 Notably, the first is an exam-
ple of a human rights court reacting to a misuse of the power of a national 
constitutional court, when the ECtHR ruled that the Polish tribunal was and 
still is irregularly composed, and that, therefore, every bench that includes one 
of the three irregularly appointed ‘judges’ amounts to an unlawful one under 
Article 6 of the Convention.86 Consequently, the largest association of Polish 
judges decided not to recognise as legitimate the tribunal’s ruling when issued 
by panels that include unlawfully appointed members.87

IV.  CONCLUSION

Europe still enjoys the highest standard of the rule of law worldwide as a key 
ingredient of constitutionalism. However, this is a fragile state of affairs. It can 
neither be taken for granted nor release anyone from the responsibility to defend 
such a state; these days, it is more of an incentive, a calling, to prevent this 
achievement from being lost. There is work to be done to maintain the EU as a 
community committed to constitutionalism, including the rule of law. If the EU 
is understood as merely a place of cooperation between Member States intended 
to foster economic progress, it might be questionable how much it can stabilise 
the rule of law and how much it can protect domestic courts as independent 
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guardians of constitutional democracy.88 Yet the more one revisits common 
ground, shared commitments, and the embeddedness of each national legal 
system in Europe, the more obvious it seems that a concerted effort could hinder 
at least some of the adverse effects of the so called ‘reforms’ that attacks the 
foundations of constitutionalism.89 Then, the power of law is crucial to make 
Europe a space of equal liberties, peace, and a shared future.

Consequently, we should not underestimate the necessity of investing in the 
rule of law. No law comes to life on its own. National commitments are needed 
to back up transnational legal entities like the EU. It seems we need additional 
measures to deepen this, for EU organs and national institutions, civil society, 
business and culture, media and academia, and the larger political allies in 
the world. Everyone can contribute to a politics that may then indeed inform 
‘identities’, yet this must take place in a shared, deep and lasting commitment 
to safeguarding the spirit of the post-1945 and post-1989 consensus, one that 
democratic constitutions and the EU treaties embody. This is not a status quo, 
but a process we are all actively involved in.
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