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Abstract: Supporters of the EU’s Artificial Intelligence Act have presented it as promising to define
the global standard for Al regulation, thus emulating the widely heralded ‘Brussels effect’. This
paper juxtaposes this expectation with the alternative position of experimentalist governance,
which rather sees the EU’s Al Act as one approach to Al regulation among others and that conceives
of its interaction with other regulatory approaches across the world in a more cooperative and
open-ended way. The paper explores the differences between these two theories along two lines.
First, comparing the nature of Al with established digital technologies, it finds that the
fundamental uncertainty that accompanies Al calls for regulators across the world to adopt a more
interventionist approach that balances between its promises and perils. Secondly, looking at the
contents of the Al Act, the analysis establishes that it remains very procedural, reflecting a
distinctively incremental and open-ended approach. On the whole, these analyses suggest that the
external impact of the Al Act is more in line with experimentalist governance than with the theory
of the Brussels effect.
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Introduction

The Artificial Intelligence Act (Regulation 2024/1689) that the European Union
(EU) adopted in spring 2024 is widely seen as marking a major step in Al regula-
tion worldwide. Typically, in self-congratulatory fashion, the Council of the EU cel-
ebrated the adoption of the Al Act in the following terms:

Today the Council approved a ground-breaking law [emphasis added] aiming to
harmonise rules on artificial intelligence, the so-called artificial intelligence act.
The flagship legislation follows a ‘risk-based’ approach, which means the higher
the risk to cause harm to society, the stricter the rules. It is the first of its kind in
the world and can set a global standard [emphasis added] for Al regulation
(Council of the EU, 2024).

This quote expresses a distinct understanding of the EU’s role in the worldwide
regulation of Al, namely that of a global frontrunner and standard setter. The un-
derlying logic of this understanding has been very much developed and propagat-
ed by Anu Bradford’s account of the ‘Brussels effect’ (Bradford, 2019; Vogel, 1995).
The Brussels effect implies that, by adopting ambitious product standards, the EU
is able to drive product standards to a higher level in markets elsewhere in the
world. The effect relies on the twin causes of the EU’s reputation as a regulator
and the exceptional size of the EU’s consumer market. Given the EU’s strong repu-
tation as a regulator, other jurisdictions are likely to adopt EU standards as a tem-
plate (the de jure Brussels effect) and, given the size of the EU’s consumer market,
companies may choose to internalise the EU standards since by doing so their
products meet standards everywhere (the de facto Brussels effect). Bradford (2019)
demonstrates this effect for competition policy, environmental standards, health
and safety regulation, and data protection and hate speech on the internet. What is
more, EU policy makers have self-consciously adopted the logic of the Brussels ef-
fect in the way they frame their policies (Vestager & Bradford, 2021). Taking up on
these cues, and especially the way the EU’s GDPR regulation has affected data pri-
vacy regulation worldwide (Bradford, 2019, Chapter 5), observers have started to
speculate whether the Brussels effect will also apply to the EU’s Al Act (Siegmann
& Anderljung, 2022; Engler, 2022; Bradford, 2023).

Since the Al Act has only been adopted recently and much of its implementation is
still work-in-progress, it is too soon to evaluate empirically whether the act has in-
deed come to effectively set the worldwide standard. Instead, this article offers an
ex-ante evaluation of the likelihood that the EU Al Act can be expected to have the
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Brussels effect taking account, on the one hand, of the characteristics of the
emerging market of Al models and applications (Section 3) and, on the other hand,
of the form and contents of the Al Act itself (Section 4). Both perspectives suggest
that the Brussels effect may not only overestimate the global impact of the EU Al
Act but, more fundamentally, miscast the relations between the EU and the rest of
the world in competitive rather than more cooperative terms. To capture such an
alternative dynamic, | build on the theory of experimentalist governance (Sabel
and Zeitlin, 2008, 2012). Hence, before turning to the examination of the two
questions, the next section first lays out the debate on the Brussels effect in digital
policymaking and introduces experimentalism as an alternative perspective.

Theorising EU digital regulation in its global context

In a globalised world, the way that regulation from the European Union interacts
with the regulation of other global jurisdictions varies (Young, 2015). Two dimen-
sions of variation stand out in particular. For one, the EU can be a rule-setter for
the rest of the world or a rule-taker, for instance in regulatory domains that have
come to be dominated by the US. The second major dimension is whether the in-
teractions of the EU with other regulatory systems are framed in terms of competi-
tion or in terms of cooperation (Young, 2015, p. 1239). The frame of competition
highlights the economic and security interests involved in product markets. In con-
trast, the frame of cooperation underlines that regulation around the world often
serves similar objectives, like health and safety, and that there generally is an
overarching interest in having shared standards.

The EU is considered to be particularly well-positioned to be a global rule-setter.
This is not merely because of the size of its market, but in particular due to its es-
tablished regulatory capacity (Bach & Newman, 2007) as well as to its inclination
to set high standards (Bradford, 2019, p. 37). The ability for the EU to become a
global rule-setter has also been recognised to depend on the global regulatory
context (in particular the density of international institutions) (Newman & Posner
2015) and on the nature of the object of regulation (the product) involved. As re-
gards the object of regulation, Bradford (2019, Chapter 2) highlights the conditions
of ‘inelasticity’ and ‘non-divisibility’ ‘Inelasticity’ essentially refers to the limited
ability of producers to divert their activities from the regulating market, like the
EU. ‘Non-divisibility’ refers to the difficulty that firms may have in trying to sepa-
rate their supply for the EU market from the rest of the world, or when they can
only do so at such disproportionate costs that it is more efficient to simply apply
the EU standard across the board.
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The term ‘Brussels effect’ has come to be attached to cases in which the EU has
been particularly successful in turning its demanding product standards into the
worldwide norm (Bradford 2019). In the digital domain, the most celebrated exam-
ple of the Brussels effect is the EU’s General Data Protection Regulation (GDPR). As
Bradford (2019, Chapter 5) shows, even if the GDPR sets relatively demanding
standards for data protection, other countries have been keen to meet these as
well so as to ensure the free flow of data in and from the EU. Notable examples
are the way the GDPR inspired the 2018 California Consumer Privacy Act (Gunst &
De Ville, 2021) and the 2020 Brazilian data protection law (Gadoni Canaan, 2023).
More important even than this de jure Brussels effect of legislative alignment with
the EU, is the de facto Brussels effect through which key digital companies (like
Apple and Google) have come to adopt the GDPR standards for their global market
as a whole. In the latter respect, the relative indivisibility of dataflows and the in-
ternet certainly was a major contributing factor.

In her most recent book, Digital Empires: The Global Battle to Regulate Technology,
Bradford claims that “Artificial intelligence may well be the next frontier of the
Brussels Effect”, adding that the EU Al Act “has the potential to shape the develop-
ment of Al globally” (Bradford, 2023, p. 348). As the subtitle of the book indicates,
Bradford’s assessment emerges from an analysis that frames the regulation of the
digital domain (and particularly of Al) in strikingly competitive terms. She sees the
global digital order as being shaped by the competition between three regulatory
‘empires’: the market-driven model of the US, the state-centred Chinese approach,
and the rights-based regime of the EU. Rather than expecting one digital empire
to prevail, Bradford sketches a future in which different regimes will continue to
co-exist in a complex balance. She does recognize the ascendency of the Chinese
model, particularly in the non-democratic world (Bradford, 2023, Chapter 8). No-
tably, however, for the democratic part of the world, she is remarkably optimistic
about the EU rights-driven model (Bradford, 2023, p. 366), which she sees as serv-
ing citizens’ needs and ultimately expects to prevail over the more narrowly fo-
cused American market-driven model. To be sure, Bradford’s (2023) account of the
regulation of Al was bound to remain somewhat speculative as it was written be-
fore the final Al Act was adopted by the EU. Notably, in her chapter on digital regu-
lation in the US, the issue of Al is completely absent, and the whole book contains
no reference to ChatGPT or any other large language model.

In any case, before getting carried away by the Brussels effect, it is useful to also
consider the possibility that the EU’s regulatory approach may not prevail. Among
the various alternative dynamics that one can envisage, the most relevant one for
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the purposes of comparison is ‘experimentalist governance’ (Sabel & Zeitlin, 2008,
2012) since it not only suggests that the EU need not be the global rule-setter but
also highlights the more cooperative elements in the interaction between regula-
tory regimes rather than that it frames them as an inevitable battle. Charles Sabel
and Jonathan Zeitlin (2008, 2012) theorize ‘experimentalist governance’ as a set-
ting in which independent jurisdictions are collectively involved in responding to a
given challenge (like the rise of Al technology) and do so under conditions of per-
vasive uncertainty about the most effective instruments to be used. Crucially, ex-
perimentalist governance presumes that there is no central rule-setter. Hence, the
different jurisdictions retain considerable discretion in defining their own policy
priorities and adopting their own instruments. In the experimentalist frame, such a
setting is bound to invite a process of joint monitoring of each other’s efforts and
results and, in this process, regulators will selectively copy practices from each
other, depending also on their judgement of the similarities between the different
policy contexts. Experimentalist governance can thus be seen as a context of con-
tinuous policy monitoring and learning among regulatory actors that each retain
their autonomy. Over time, it may well lead to convergence on policies that have
proven effective. However, to the extent that policy contexts are found to be struc-
turally different from each other, policies may also remain divergent.

The Brussels effect and experimentalist governance are not diametrical opposites;
they are better regarded as different points on a spectrum. On this spectrum, the
Brussels effect embodies the extreme at which the EU is widely recognised as the
worldwide rule-setter. For proponents of the Brussels effect, the Al Act promises to
position the EU as a global standard setter for other (democratic) regulatory
regimes and for tech firms around the world. In contrast, experimentalist gover-
nance suggests a more nuanced position, which rather frames the EU as engaged
in @ more horizontal process of exchanging regulatory practices. It sees the EU Al
Act as just one intervention among a wide range of policy responses worldwide
that seek to regulate Al and that, ultimately, do share certain overarching ‘frame-
work goals’ (Sabel & Zeitlin, 2008), like for instance the concerns about safety and
innovation in the case of Al. The Al Act will certainly influence regulatory norms
elsewhere around the world. But its impact is bound to remain limited, and EU
regulation is expected to be as much impacted by policy initiatives from others in
return (Newman, 2015). In marked contrast to the belligerent framing of Bradford’s
Digital Empires (2023), experimentalist governance offers a less confrontational
and more collaborative perspective on the way Al regulation interacts across the
world.
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Debate on the possible ‘Brussels effect’ of the EU Al Act already took off well
ahead of its formal adoption. Siegmann and Anderljung (2022) are particularly
confident about the impact that the EU’s Al Act will have on Al regulation world-
wide. They present an extensive inventory of the de facto and de jure channels
through which the Al Act may affect regulatory practices beyond the EU. Engler
(2022) adopts a more nuanced position. He certainly expects the Al Act to have a
global impact on tech firms and other jurisdictions, but he also expects great vari-
ation in the ability of, particularly, companies to circumvent the act’s requirements,
to differentiate their EU operations from the rest of the world, and to successfully
push back against an all too strict implementation of the act. Pagallo (forthcom-
ing) adopts an even more sceptical position. He expresses serious doubts about
the global impact of the Al Act, pointing to the many ambiguities in the act and to
the likelihood that technological development of Al may quickly outpace the regu-
lation. Gikay (2024) goes even further in suggesting that the Al Act risks turning
the EU into a laggard rather than a frontrunner in Al as he sees it as a case of over-
regulation that will stifle technological innovation and drive it away from the con-
tinent. Almada and Radu (2024) present an altogether different argument. They
claim that the Al Act’s objective to protect fundamental rights is compromised by
the Act relying on the much more limited template of product safety legislation.
They do not exclude the possibility that the Al Act will be successful in becoming a
global standard. However, to the extent that it does, it would propagate an ap-
proach that actually fails to meet the professed objective of protecting fundamen-
tal rights and may actually facilitate them being undermined.

While these assessments were written even before the Al Act officially entered into
force, less than a year after that moment and with many of its implementation in-
struments still under development, it is still too early to conclude whether it is
setting the global standard. First impressions are less encouraging than what EU
policy makers may have hoped for. One hopeful sign for the global coordination of
Al regulation was the ‘Statement on Inclusive and Sustainable Artificial Intelli-
gence for People and the Planet’ (Elysée, 2025) that was adopted at the end of the
Al Action Summit in Paris in February 2025. Although this statement echoes many
of the concerns of the EU Al Act, it does not explicitly refer to it as a major source
of inspiration. What is more, while the statement was supported by all EU member
states and China, the US and the UK declined to sign it.

In general, changes in the global political context have not helped the global
reach of the EU’s Al Act. Most importantly, the re-election of Donald Trump has led
the US government to closely identify with the global interests of US tech firms.
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Pushback against attempts of the EU to implement its digital regulations and to
impose sanctions for non-compliance feature prominently in its communication.
This pressure in combination with similar signals from European companies and
politicians, have led the European Commission to consider pausing the implemen-
tation of the Al Act (Bertuzzi, 2025). At the same time, the interest of China in reg-
ulatory collaboration seems to have been reduced after the successful launch of
DeepSeek, an exceptionally effective Chinese Al-model, which has significantly in-
creased Chinese confidence in its Al capabilities (Singer & Sheehan, 2025).

Rather than establishing the impact of the Al Act on other jurisdictions empirically,
this article offers an ex-ante evaluation of its likely impact and discusses the likeli-
hood that this will deviate from the Brussels effect of the GDPR by zooming in on
two aspects. The first concerns the nature of the object of regulation, that is, Al
technology. Here the key question is: Is the nature of Al technology, the concerns it
raises and the way its market is likely to be structured, similar to that of the digital
technologies (internet platforms in particular) for which the Brussels effect has
been claimed? This question, that is addressed in the next section, focuses on the
preconditions for the de facto Brussels effect, specifically the public concerns in-
volved and structure of the sector to be regulated.lThe second aspect (Section 4)
concerns the contents of the Al Act. Here the key question is whether the sub-
stance of the Al Act justifies the expectation that it will come to set the global
standard. If the EU Al Act is indeed to set the global standard for Al regulation,
then one would expect its contents to be as clear and coherent as possible. In con-
trast, from the perspective of experimentalist governance, one rather expects
many of its provisions to remain open-ended and ambiguous, and even to remain
open to input from experiences elsewhere.

How Al is not just another digital technology

There are three fundamental respects in which the nature of Al differs from the
previous celebrated cases of the Brussels effect in the digital domain, such as the
GDPR as well as the EU’s regulation of online hate speech (first through the volun-
tary Code of Conduct on Countering Illegal Hate Speech Online (2016) and since
2022 through the Digital Services Act (Bradford, 2019, Chapter 5)). These differ-
ences affect the kind of position that the EU can claim in the global regulatory do-
main. The first, and most fundamental one, is that Al raises a wide range of funda-

. Note, however, that the de jure Brussels effect relies to a significant extent on the de facto effect,
since if the EU’s leverage over the regulated companies is more limited then it also becomes a less
compelling example for other jurisdictions.
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mental uncertainties rather than a limited range of well-specified risks. The sec-
ond difference that follows from the first is that government regulation of Al is not
necessarily just a burden for companies; regulation becomes for them also a criti-
cal instrument to instil trust in their products. Thirdly, equating Al regulation with
previous EU regulation of the digital domain is moreover too quick in assuming
that the market of Al systems and models and systems is bound to be concentrated
around a few major tech giants as is the case for most of the internet economy.
These three differences make it less likely that EU Al At will give rise to the Brus-
sels effect and suggest that experimentalist governance may offer the more appro-
priate perspective on the EU’s place in the global regulation of Al.

Looking at the kind of risks to be regulated against, one should note that the cele-
brated cases of the Brussels effect in the digital domain addressed public concerns
like privacy, defamation, and disinformation that had clear precedents in the pre-
digital world. Hence, they could build on well-established policies on, for instance,
privacy rights and information law. To be sure, many of the risks associated with Al
can also be seen as extensions of existing concerns that have already been ad-
dressed for established digital technologies. Still, Al often leads to a significant ex-
acerbation of the concerns (Weidinger et al., 2022; Floridi, 2024). That typically ap-
plies to privacy, where the established concerns about data protection morph into
a much broader concern about mass surveillance and profiling by state actors. Sim-
ilarly, concerns about disinformation are amplified by Al technologies that can sys-
tematically mobilize fake texts, images, voices and videos. Such concerns become
even more prominent because of the possibilities that Al invites for malicious use
and the tendencies of many large language models towards bias and discrimina-
tion.

Moreover, Al also raises distinctive concerns that are more fundamental in charac-
ter and have a broader societal impact (Bengio et al., 2024; Weidinger et al., 2022).
One of these is the use of Al for military purposes, specifically its executing mili-
tary tasks through autonomous weapons use (e.g., Maas et al., 2023). A second
concern that is very prominent in the case of Al is the concern about it having ma-
jor and disruptive impacts on the job market and the capacity of (well-educated)
workers to earn their own living (Bengio et al., 2024, p. 54). Furthermore, more
than established digital technologies, Al raises environmental concerns in terms of
energy and (cooling) water consumption (Bengio et al., 2024, pp. 59-60; Wei-
dinger et al., 2022, pp. 220-1). Last but not least, there are concerns about the so-
called existential risk that Al systems might be able to take on a will and a pur-
pose of their own at the cost of humanity.
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Overall, the crucial aspect that distinguishes Al from preceding digital technolo-
gies is the fundamental uncertainty and risks that accompany it. This has the con-
sequence that Al is not just being regulated for any specific risks but that it calls
for more integral regulation. Such integral regulation requires a broader vision on
the stakes involved in Al, both in terms of opportunities for innovation, societal
uptake, and economic gain as well as in terms of a general recognition of its po-
tential risks. The contours of such a vision are clearly apparent in the way that the
purpose of the EU Al Act (Art. 1.1) is defined: to “promote the uptake of human-cen-
tric and trustworthy artificial intelligence (Al), while ensuring a high level of pro-
tection of health, safety, fundamental rights [....] and to support innovation”.

From this fundamental difference between Al and previous digital technologies in
terms of uncertainty and risks follows a second difference, which lies in the way
that companies will evaluate regulation of the technology. As companies are insuf-
ficiently able to guarantee the necessary trust by themselves, government regula-
tion plays a key role in directly and indirectly vouching for the trustworthiness of
Al applications and for creating an ecology in which consumers can feel secure
that the applications that are developed can be trusted (Smuha, 2021). Partly this
is a question of product regulation or labelling, partly this also involves the build-
ing up of a system of liability in which it is clear where responsibility is assigned if
the use of applications leads to harm or unintended costs. It is exactly on this
point that Bradford claims that it may be “possible for the EU to capture a com-
mercial advantage if consumers prefer Al applications that adhere to high regula-
tory standards and are hence easier to trust” (Bradford, 2023, p. 138; referring to
European Commission, 2021, p. 2).

The recognition that an active market in Al systems and applications relies on the
guaranteed safety of the products challenges the stark opposition that Bradford
(2023) draws between the market-driven model promoted by the US and the
rights-based model of the EU. Timo Seidl (2024, p. 2028) has already pointed out
that neither of the two jurisdictions consistently lives up to Bradford’s characteri-
sations and, particularly, that the EU often intersperses its rights-based rhetoric
with market-oriented positions. More fundamentally, however, one can question
whether a market of Al applications and models is viable in the absence of active
state interference. Besides the essential role of the state in vouching for the safety
of Al applications, there is also the fact that states are in fact the main customers
for many large-scale applications.

Ultimately, in regulating Al, all jurisdictions need to reconcile, on the one hand, fa-
cilitating (market-driven) innovation and, on the other, preventing risks for society
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and individuals and the values and rights they embody. Different regulatory
regimes may prioritise different societal values and strike the balance in different
ways. Still, worldwide agreements like the Paris ‘Statement on Inclusive and Sus-
tainable Artificial Intelligence for People and the Planet’ (Elysée, 2025) and inter-
national scientific reports (e.g., Bengio et al., 2024) suggest that there is a rather
broad consensus on the key societal concerns involved. Rather than indicating an
inherent incompatibility between the different regulatory models (Bradford, 2023),
these shared orientations emerge as typical framework goals’ as experimentalist
governance conceives of them (Sabel & Zeitlin, 2008).

A third issue to consider is that the Brussels effect depends on the structure of the
market and the number of suppliers involved. Particularly, much of the de facto
Brussels effect hinges on digital technology operating through networks or plat-
forms where it is very hard and inefficient to separate the supply to the EU market
from that to the rest of the world. The operation of this effect is further facilitated
by the fact that much of it hinges on a few big, globally operating companies. In
general, the internet economy has come to be dominated by a small group of com-
panies (Moore & Tambini 2018), since these have been able to exploit the network
benefits of their historical prominence over potential contenders (Culpepper &
Thelen, 2020). Such network effects are particularly strong for internet platforms
as these do not merely offer a service but also provide an infrastructure on which
consumers and other businesses come to rely (Rahman, 2018). Even if the GDPR
has a very broad range of application, the compliance of major platform companies
(in particular, Meta, Amazon, TikTok, LinkedIn, Uber, and Google) has been critical
to its implementation (dataprivacymanager.net, 2025). The more recent EU regula-
tions of the Digital Services Act and the Digital Markets Act display an even more
direct focus on a relatively small group of big companies that operate the Very
Large Online Platforms (VLOPs). Once such major companies and platforms are
forced to adjust their policies in the EU, such adjustments are likely to be applied
worldwide, either because it is more efficient for the firms involved or because
other jurisdictions adopt similar policies as the EU towards them.

Much remains uncertain about how the market for Al models and applications will
develop exactly. However, it is unlikely to adopt a similar oligopolist structure as
that of established digital platforms (Kowalski et al., 2024). Scale and speed to
capture the market certainly offer advantages. This is reflected in the way the ini-
tial frontrunning Al enterprises (like OpenAl, DeepMind, Anthropic or Mistral) are
closely associated with established Big Tech conglomerates, especially because
they can offer access to extensive reservoirs of (training) data. Still, even the im-
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portance of scale is challenged by the emergence of more efficient, smaller-scale
models like DeepSeek (Gibney, 2025).

More fundamentally, Al applications do not have the network and infrastructural
effects that internet platforms have. They rather operate as plug-ins that allow
users to substitute one model for another without significant side effects. This has
important consequences for the kinds of business models that are to make these
systems profitable (Nathan, 2024). Revenues are likely to remain dependent on
specific applications, which involves intermediaries (like software developers or
car makers) that tailor the Al systems to their specific user needs. Compared to in-
ternet platforms, the market of Al applications is thus likely to remain much more
fragmented, especially to the extent that these applications rely on individual pur-
chases rather than networked structures.

This market structure has crucial consequences for regulation. Above all, it means
that Al applications are far from non-divisible, which is a crucial condition of the
de facto Brussels effect (Bradford, 2019, p. 53). Providers can easily differentiate
their applications for different markets, certainly where Al is embedded in specific
devices like cars or medical technology. As Engler (2022) notes, “many commercial
[smartphone] apps are already designed and provided specifically for different
countries” (n.p.). Alternatively, major Al developers (e.g., Palantir) are also likely to
rely on public clients rather than consumer markets, for instance for military appli-
cations, environmental and health monitoring, crowd surveillance, and crime de-
tection (Van Noordt & Misuraca, 2022; Hickok, 2024). In those cases, public au-
thorities can gain considerable leverage over the direction that Al systems take.In
both kinds of markets (consumer markets and public clients), legislators are likely
to coordinate their regulations and to learn from each other, as experimentalist
governance would suggest, but there is little reason to expect one worldwide stan-
dard to emerge.

In short, the kind of regulatory challenges that Al raises are different from those
raised by preceding digital technologies on which the Brussels effect has been
modelled. A major aspect is the fundamental uncertainty and inestimable risks as-
sociated with Al. This condition means that, more than in preceding digital tech-
nologies, regulation plays an essential role in constituting the Al economy and
that firms take an active interest in regulation rather than seeing it as a constraint
only. More generally, it means that market-based and rights-based considerations

. Note, however, that such leverage is not necessarily benign since non-democratic public authorities
may well use Al as a means of surveillance and oppression. Also, democratic countries may be
tempted to employ Al technology in faulty or even malicious ways (Busuioc, 2022).
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cannot simply be opposed to each other in the regulation of Al, but that legislators
have to determine how these considerations are best reconciled. At the same time,
Al lends itself to a wide range of applications and these applications are unlikely
to have the network effects that have so much shaped the business structure of
the big internet firms. While these conditions suggest that jurisdictions have con-
siderable freedom to adopt their own approach to Al and can see and compare
how they will play out, the particular uncertainties that Al raises also invite a more
integral approach to the regulation of this kind of technology. Since the EU Al Act
promises to mark a major step in this regard, it is appropriate to take a closer look
at its contents.

Deciphering the EU Al Act

The very fact that the EU decided to move early to establish an integral regulatory
framework for Al - before the full potential of the technology has unfolded and
ahead of other jurisdictions - has limited its ability to set the ‘gold standard’ in Al
regulation (Gstrein, 2022). The overarching concern of the EU Al Act is to ensure
that the Al systems and applications on the EU internal market will not violate the
health, safety, and fundamental rights of European citizens (cf. Art.1.1).3However,
in the absence of much experience to build upon, the Al Act adopts a markedly
procedural strategy to ensure these protections. How this procedural framework
will play out very much depends on the administrative instruments that will be de-
veloped and the ways these will be applied. What is more, Al developers and de-
ployers retain a considerable degree of freedom in regulating their own practices
as long as they carefully document them and justify their choices. Thus, the Al Act
promises to be more of a laboratory of collective learning than that it paves the
way for heavy-handed administrative interventions.

This is not an easy framework for other jurisdictions to copy, as the Brussels effect
would predict. The procedural framework of the Al Act rather suggests that it itself
remains open to revision and fine-tuning, and that part of this fine-tuning is likely
to be inspired by experiences in other jurisdictions. The most strikingly experimen-
talist feature of the Al Act is that it essentially offers competing models of regula-
tion, not only in the way it allows for the arbitration between different risk-based
categories but also because of the insertion of specific provisions on general-pur-
pose Al models besides the original risk-based structure.

. The Al Act also explicitly celebrates the potential benefits of Al technology and the innovation that
it can spur. However, of the thirteen chapters of the Act, only one (Chapter VI on ‘Measures in Sup-
port of Innovation’) is explicitly geared towards promoting innovation in Al.
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The main aspect on which the Al Act sets forward concrete and substantive norms
is in the specification of the kind of Al systems that are considered to have unac-
ceptable risks and are prohibited altogether (Art. 5). A second aspect where the Al
Act has direct effect is in the establishment of a system of registration that is to be
maintained by the Commission and that is to keep track of the Al systems on the
EU market (Arts. 49, 52 and 71). Thirdly, the Al Act contains some relatively con-
crete transparency obligations towards consumers and citizens, most notably the
‘bot disclosure’ obligation in Article 50 (Veale & Zuiderveen Borgesius, 2021,
p.106) that requires providers and deployers of Al systems to ensure that natural
persons are properly informed whenever they are interacting with, or exposed to,
content that is Al generated. While especially the absolute prohibitions may well
be copied by other jurisdictions, such well-specified rules are the exception in the
Al Act.

Initially, the Al Act was to be structured on the basis of the much-heralded Tisk-
based approach’ (Veale & Zuiderveen Borgesius, 2021). The logic behind this ap-
proach is that Al systems and applications are assigned to different regulatory
regimes based on the level of risk associated with them. Notably, however, the Al
Act construes ‘risks’ in a remarkably narrow way (Almada & Petit 2025, p. 94). Fol-
lowing traditional notions of product regulation, the Act (esp. Art. 9) calls upon
providers and deployers to prevent risks from malfunctioning with some attention
for pre-empting potential malign use. In fact, the Act does not so much define the
level of risks in relation to specific potential harms but rather relies on the areas in
which they are employed as a proxy (Art. 6). Thus, the critical category of ‘High-
Risk Al Systems’ is defined on the basis of a list of usage domains that are enumer-
ated in Annex lIl to the Act and include: biometrics; critical infrastructure; educa-
tion and vocational training; employment, workers management and access to
self-employment; access to and enjoyment of essential private services and essen-
tial public services and benefits; law enforcement; migration, asylum and border
control management; and administration of justice and democratic processes.

The way the Al Act conceptualises risk thus bypasses much of the debate on Al
risks as it is being waged worldwide (Bengio et al., 2024, pp. 59-60; Weidinger et
al., 2022). There is little to nothing in the EU Al Act that directly identifies the
more systemic risks that have been associated with Al. In notable contrast to
Biden’s Executive Order (Biden, 2023, Section 2(c)), the Al Act does not address the
potential impact of Al on workers and jobs, and it is also completely silent on the
existential threats that are widely highlighted in popular discussions of Al.

The risk-based taxonomy has also shifted considerably in the course of the legisla-
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tive process. The category of ‘High-Risk Al Systems’ is by far the most prominent
category, as 44 of the total number of 113 articles in the Act are specifically con-
cerned with it. Only one article in the Act directly addresses the category of Al sys-
tems with unacceptable risk, while the initial categories of limited and minimal risk
have been more or less collapsed as a residual category, ‘non-high-risk’ (Articles
6.3, 79 and 80). Most notably, however, triggered by the public release of ChatGPT
in November 2022, a new category was inserted into the Al Act, namely general-
purpose Al models (Helberger & Diakopoulos, 2023).

The upshot of this restructuring has been that, instead of the initial risk-based cat-
egorisation, most of the Al Act is now organised around the distinction between
high-risk Al systems and general-purpose models. For high-risk applications,
providers and professional deployers of Al systems are to maintain a risk-manage-
ment system (Art. 9) that is to systematically monitor and prevent any risks for
health, safety and fundamental rights that the intended use of the Al system may
give rise to. The risk management system is essentially subject to a process of self-
certification whereby the provider assesses the conformity of the risk management
system with the established requirements (Art. 43). Once high-risk Al systems have
entered the market, they are, like other products, subject to the controls of nation-
al market surveillance authorities (Art. 74), only when there are clear transnational
implications will coordination across the national boundaries take place (Art. 79).
It is up to the market surveillance authorities to determine whether Al systems
present a risk and, if they believe this to be the case, to carry out the necessary
evaluations and to impose any demand or prohibitions on providers.

In contrast, for the regulation of general-purpose Al models, the powers to super-
vise and enforce the requirements are entrusted (as good as) exclusively to the Al
Office that has been newly established within the European Commission (Arts. 64
and 88). Providers of general-purpose Al models (or, when based in third countries,
their authorised representatives) are required to document and publish extensive
technical information (Arts. 53 and 54). On top of the general measures for gener-
al-purpose Al models, the Act moreover includes special provisions for general-
purpose Al models that are classified as being “with systemic risk” given their high
impact capabilities (for now, set at 1025 FLOPs) (Ch. V, Art. 51.2 and Section 3;
Wachter, 2024, Section Il.A). Providers of these general-purpose Al models with
systemic risks are to systematically test their models, to adopt appropriate mea-
sures to mitigate any risks that arise, and to track any serious incidents that they
may cause (Art. 55).

Thus, the Al Act adopts fundamentally different regulatory strategies towards
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these two kinds of technologies: while the regulation of high-risk Al applications
follows a rather distributed, bottom-up logic with most competences exercised at
the national level, the strategy towards general-purpose Al models is markedly
centralised at the EU level (Almada & Petit, 2025, pp. 101-102). Even if this has
not necessarily been done on purpose, the co-existence of these two strategies re-
flects a rather experimentalist orientation since, ultimately, one of the two may
come to dominate the other. An effective regulation of general-purpose (or foun-
dational) models can alleviate many of the risks in their (downstream) deployment
in specific Al systems. Alternatively, one can also imagine that most of the regula-
tory controls eventually concentrate at the application level at the end of the val-
ue chain and that these retrospectively constrain the choices that are made, and
the risks that are allowed, upstream. Regardless of whether one or the other strat-
egy will prevail, this construction is unlikely to be integrally copied by other juris-
dictions and rather suggests that the EU itself keeps its options open.

When it comes to the development of technological standards, the procedural na-
ture of the Al Act and the different approaches towards different kinds of tech-
nologies come together. While, in line with the procedural orientation of the whole
Act, the development of actual standards is delegated, there is a notable difference
in the way that this process is envisaged for the two kinds of Al technologies. For
the standards for high-risk Al systems, the Commission is mostly to rely on Euro-
pean standardisation organisations (most notably, the European Committee for
Standardization (CEN) and the European Committee for Electrotechnical Standard-
ization (CENELECQ)), as it would with other product specifications (Art. 40.2;
Wachter, 2024, p. 690). In contrast, as regards the evaluation of general-purpose Al
models, the Act envisages the development of ‘codes of practice’ as a kind of col-
lective process under the direction of the Al Office in the European Commission, in
which governmental agencies, civil society organisations, academic experts, and Al
firms cooperate (Art. 56). This signals the greater uncertainty surrounding these
general-purpose technologies as well as the recognition that it may be hard to
keep up with the expertise of the technology if not the firms, and other societal
actors, are involved directly. At the same time, in both kinds of standard-develop-
ing procedures, the EU standards are likely to be coordinated with the develop-
ments and views elsewhere in the world. For one, the Al firms and experts in-
volved in developing ‘codes of practice’ for general-purpose Al models are bound
to rely on insights from markets outside of the EU. Similarly, however, also estab-
lished EU standardisation bodies like CEN and CENELEC are heavily enmeshed in
transatlantic and global networks in which they coordinate the standards they de-
velop (Engler, 2022; Shahin, 2024). Thus, the way the Al Act proceduralises the de-
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velopment of standards decreases the chances that the EU will operate as a unilat-
eral standard-setter, as suggested by the Brussels effect, and rather positions the
EU as engaged in a collective learning process, as envisaged by experimentalist
governance.

As a final point, even when it comes to sanctions, the Al Act prioritises a procedur-
al approach over direct rule-setting and enforcement. Certainly, the Act foresees
the possibility to impose substantial fines of up to 15 million euro or 3% of the an-
nual turnover of Al firms that fail to comply (Arts. 99 and 101).4However, such fines
only become likely as the conclusion of a long process which involves many back-
and-forths. For one, as discussed in the previous paragraph, the standards that are
to apply still need further specification and codification and, given its advanced
expertise and experience, that process is bound to closely involve the Al industry
itself. Secondly, even if there will be a clear and determinate legal basis to act up-
on, the Al Act typically foresees an iterative process in which risks are first identi-
fied and examined and in which the responsible provider or deployer is then given
the right to respond and to adopt mitigating actions before punitive actions will
be activated. Unless Al systems will give rise to major sudden crises, this incre-
mental way of proceeding is likely to prevail under the Al Act.

Overall, the Al Act adopts a thoroughly procedural approach that leaves many
standards to be determined and many options open. Thus, the Act itself already
displays a rather experimentalist orientation in which provisions may eventually
evolve in different directions. It may even be the case that some provisions (for in-
stance on general-purpose models) will come to yield an expansive regulatory sys-
tem while others remain a dead letter. Although other jurisdictions may well come
to use parts of the Al Act (like the provisions on Al systems with unacceptable risk),
an Act that itself does not point in a clear direction itself is unlikely to become the
golden standard for others, as the Brussels effect would have it..

Conclusion

Bradford’s theory of the Brussels effect has helped to boost the confidence of EU
regulators in regulating the digital domain and has stimulated systematic and
strategic thinking about the impact that EU rules can provoke on regulators and
business elsewhere in the world. Yet, the upshot of the double analysis above (in
Section 3 and 4 respectively) is that it is far from sure that the EU’s Al Act will have

. Notably, these maximum fines are just a bit lower than the ones possible under the GDPR, which
have a maximum of 20 million euro or 4% of annual turnover.



17 Crum

a Brussels effect comparable to, most notably, the GDPR. As an alternative theory

of the external impact of EU digital regulation, | have put forward experimentalist
governance. From the perspective of experimentalist governance, the EU emerges
less as a global standard setter and more as a regulator that is itself still involved
in a learning process and that offers its own interventions as an example to regu-
lators elsewhere in the world.

This article offers some preliminary evidence to suggest that experimentalist gov-
ernance may in fact be the more appropriate theory through which to interpret the
external impact of the Al Act. First of all, in Section 3, | argued that, more than in
established digital technologies, uncertainty about the potential harms of Al re-
mains ubiquitous and that this actually leads to a demand for regulation, not least
by Al firms themselves, in all jurisdictions. What is more, the structure of the mar-
ket for Al also remains deeply uncertain and it is certainly not foretold that it will
display the same network effects that characterize much of the internet economy.
Instead, many Al applications may well proliferate in a much more fragmented and
dispersed market, while at the same time some of the more expansive and promi-
nent applications will be directly contracted by public authorities where they can
directly impose the desired specifications. In turn, the analysis in Section 4 high-
lighted how the Al Act itself displays a rather incremental and open-ended ap-
proach. The Act is built upon a shifting understanding of what needs to be regulat-
ed and how it is best conceived, and it remains very much procedural in character
rather than that it defines substantive and concrete standards. Most notably, the Al
Act proposes two regulatory strategies that adhere to rather distinct logics: a de-
centralised strategy for high-risk Al systems and centralized EU-level strategy for
general-purpose models.

On the whole, then, both the structure of the Al domain and the nature of the Al
Act suggest that the external impact of the Al Act is more in line with experimen-
talist governance than with the theory of the Brussels effect. Clearly, the EU has
been ahead of the game in getting its Al regulation codified in a (Quasi-)compre-
hensive Act. However, given the high level of uncertainty surrounding Al, the Al Act
inevitably remains very open about the exact risks that are to be monitored and
about the kind of tests that are appropriate for that. Thus, the Al Act emerges very
much as an adaptive instrument, and the experimental nature of the regulation
has been internalised into the very operation and potential evolution of the Act.

Some EU policy makers may find it difficult to relinquish the ambition to become
the lodestar for international Al regulation, which is implied by the notion of the
Brussels effect. However, abandoning the Brussels effect also means abandoning
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the premise of the combative metaphor of ‘digital empires’ and the inherent rival-
ries between them. In contrast, experimentalist governance departs from the
premise that governments across the world share an interest to actively engage
with, and learn from, each other in developing Al regulation. Although their inter-
ests are likely to diverge at points, shared standards are more likely to emerge
from conversation than from competition. Importantly, this conversation is not re-
stricted between the three digital empires’ (the US, China, and the EU) but will
take place in multilateral fora (such as the Al Safety Summit) and also include
smaller countries and countries from the Global South (Farhad, 2025). While it is
unlikely that Al regulation will soon be integrated in a global regime, we are
bound to see growing and significant coordination across the regulatory regimes.
The EU may well be able to claim its own niche in this global game (for instance
with respect to consumer protection), but its regulatory efforts are likely to remain
in conversation (rather than competition or domination) with those of other requ-
latory powers across the world.
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