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Abstract: 

 
Aim: The aim of the article is to analyze the supervisory measures available to the Polish Financial 
Supervision Authority in relation to the management board of banks operating in Poland and to indicate 
whether these measures have a real impact on their functioning and internal structure. On this basis, the 
proposed changes for the Polish supervision model will be indicated. The article is to be the basis for a 
discussion on the actual possibilities of supervisory authorities in individual European countries. 
 
Design/ Research methods: dogmatic and legal method, reflection on the Polish banking law, Polish 
and foreign legal literature. 
 
Conclusions/findings: The analysis of the indicated subject matter led to the conclusion that the 
possibility of using measures of an imperative nature is an element included in the concept of the 
Polish Financial Supervision Authority as a public administration body. Despite the powers vested in it, 
each time there must always be premises for the supervisory authority to apply certain sanctions to 
members of the bank’s management board. Therefore, the Polish Financial Supervision Authority is not 
fully independent. 
 
Originality/ value of the article: The article is of value for legislative bodies, it indicates de lege 
ferenda postulates that should be applied for the Polish Financial Supervision Authority to be 
independent in the field of supervision over bank management boards. 
 
Implications of the research: The changes to the Polish banking law are necessary for the Polish 
Financial Supervision Authority to be able to exercise actual supervision, especially within the banking 
segment. 
 
Keywords: Polish Financial Supervision Authority, Public Administration Body, bank body, The bank’s 
management board, resources ad rem, ad personam measures, Art. 138 of the Polish Banking Act  
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1. Introduction  

 

The crisis in 2007 and 2008 exposed inadequate legal regulation of financial 

supervision, both domestically and globally. However, it led to a gradual unification 

of legal regulations concerning the financial market in the EU member states. As a 

consequence, inter alia an integrated supervision model has been introduced in 

Poland, Germany and Great Britain (International Monetary Fund 2009). According 

to the concept of integrated supervision, supervisory authorities should be 

independent in terms of decisions made. 

The financial market is most often defined as all transactions related to the 

movement of money capital from entities with free financial resources to entities 

that need such funds (Bień 2003: 5). Supervision over the financial market plays an 

important role. Its correct regulation determines the efficiency and safety of all 

trading participants, which in turn affects the proper development of the economy 

(Jurkowska- Zeidler 2016: 14). The lack of appropriate regulations may lead to 

financial market participants taking actions that are unlawful and violate the 

principles of the Banking Act (Kaszubski 2006: 57-62). 

Banking activity is a type of economic activity that is strictly regulated. 

Depending on the country, supervision over this segment is performed by 

specialized supervisory authorities with different supervisory powers (Lastra 1996: 

25-30). 

In Poland, since 2006, supervision over the financial market has been exercised 

by a specially appointed public administration body, is the Polish Financial 

Supervision Authority (Wiktorzak 2014: 88-90). It was equipped with supervisory 

powers to eliminate the emergence of both crisis situations and illegal activities in 

the area of, inter alia, banking, pension, insurance and capital sectors 

(Szumlakowski 2011: 54-60). 

Establishing the PFSA is tantamount to adopting the model of uniform 

supervision over the financial market in Poland. Supervisory powers over the 

banking system, as well as the powers and means of implementing them, which the 

Polish Financial Supervision Authority has been equipped with from the Act of July 

21, 2006 on Financial Market Supervision and the Act of August 29, 1997, The 
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Banking Act, which regulate the specific nature of the activities of this authority. 

These regulations are not exhaustive as they contain references to other national 

laws and legal acts of the European Union. However, they constitute the legal basis 

for supervision, among others over the banking system. The purpose of supervision 

over the financial market, pursuant to Article 2 (the act on supervision over the 

financial market) is to ensure the proper functioning of this market, its stability, 

security and transparency, trust in the financial market, as well as to ensure the 

protection of the interests of market participants through the implementation of 

objectives defined (Hawkesby 2000: 118), inter alia, in the Banking Act, the act of 

22 May 2003 on insurance and pension supervision, the act of 15 April 2005 on 

supplementary supervision over credit institutions, insurance companies, reinsurance 

companies and investment companies being part of a financial conglomerate, the act 

on July 29, 2005 on supervision over the capital market, the act of November 5, 

2009 on cooperative savings and credit unions and the act of August 19, 2011 on 

payment services (Fojcik-Mastalska 2007). Therefore, the PFSA performs a license, 

supervisory and regulatory function (Głuchowski 2010: 145). The supervision 

exercised by this authority can be divided into preventive and repressive. 

In view of the above, the question is whether the banking supervisor has a real 

influence on the bank’s management? After the analysis, it is necessary to indicate 

possible proposals for changes in the scope of its activity. 

 

 

2. Bank authorities 

 

The legal definition of the concept of a bank is contained in Article 2 the 

Banking Act. stating that the bank is a legal person established in accordance with 

the provisions of the acts, operating on the basis of authorizations authorizing the 

performance of banking activities involving risk, funds entrusted under any 

repayable title. It should be emphasized that, contrary to popular belief, the bank is 

not a financial institution, nor is it a unit of the public finance sector, which results 

from Article 9 point 14 of the Public Finance Act. It is a legal person (Srokosz 2000: 

45-48). The issue of risk is inextricably linked with the concept of a bank. An 
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important feature of a bank is that it does not have any funds of its own, as most of 

the funds it has have been entrusted to it by trading participants. 

The Banking Act distinguishes a closed catalog of legal and organizational 

forms available to banks, namely: a state bank, a cooperative bank and banks in the 

form of joint stock companies. The main difference between these banks lies in the 

different method of establishment and the different status of these legal entities. It 

should be pointed out that the Banking Act divides regulations concerning only 

state-owned banks (Articles 14-19), cooperative banks (Articles 20-20a) and banks 

in the form of joint-stock companies (Articles 21-28) (Wiktorzak 2014: 42-46). 

Each bank, being a legal person, operates through its authorities in the manner 

provided for in the Act and in the statute based on it (Article 38 of the Civil Code). 

Members of the bank’s governing bodies should have such qualities as: knowledge, 

skills, experience appropriate to the functions they perform and the duties entrusted 

to them, and should guarantee the proper performance of their duties. The attributes 

that characterize members of the bank’s management board and supervisory board 

are general clauses, and consequently, there is no legal definition of these terms. If 

the PFSA decides that the candidate does not deserve approval, then he is excluded 

from applying for the position. 

Situations in which the PFSA may not accept the candidacy of a specific person 

have been exhaustively regulated by the legislator in Article 22b paragraph 3 the 

Banking Act.  

 

2.1. State bank 

A state-owned bank may be established by the Council of Ministers by 

regulation. In the same way, it is liquidated. Both the establishment of this bank and 

its liquidation must be expressed by the PFSA. The authorities of a state-owned 

bank are the management board and the supervisory board. Their members may not 

conduct competitive activities, e.g. be members of the governing bodies of other 

banks, except where a state-owned bank is a shareholder of that bank. The term of 

office of the supervisory board is 3 years. Its chairman is appointed and dismissed 

by the Prime Minister. In turn, the members of the supervisory board are appointed 

by the Prime Minister from persons who are not members of the bank’s management 
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board. The president of the management board is appointed and dismissed by the 

supervisory board. On the other hand, the remaining members are appointed and 

dismissed at the request of the president of the management board by the 

supervisory board. The appointment of the president of the management board and 

one member of the management board takes place with the consent of the Polish 

Financial Supervision Authority (Czerniawski 2013c: 1-3). The supervisory board of 

a state bank exercises general supervision, gives recommendations to the 

management board of the bank and suspends members of the management board 

from performing their duties. The influence of the supervisory board on the bank’s 

management board is visible because it may repeal its resolutions in the event of 

finding them inconsistent with the law or the bank’s statute. The president of the 

management board of a state bank is its representative, organizer of its activities and 

presides over the management board (Szczęsny 2004: 15-17). 

 

2.2. Cooperative bank 

According to the statutory regulation, a cooperative bank is a cooperative to 

which, in the scope not regulated by the Banking Act, the Cooperative Law Act 

applies. The articles of association of this bank are drawn up in the form of a 

notarial deed. The founders of a cooperative bank may be at least 10 natural persons. 

The function of the supervisory body is performed by the supervisory board 

consisting of at least 5 persons. Its members are appointed and dismissed by the 

general meeting, taking into account, inter alia, their knowledge, skills. The 

management board of a cooperative bank consists of at least three persons appointed 

by the supervisory board. The supervisory board informs the PFSA about appointing 

or changing the management board. 

The work of the management board is managed by its president. The difference 

between a state-owned bank and a cooperative bank is that the management board of 

the bank in question has a separate position of a member or members of the 

management board who deal with the management of risks relevant to the bank’s 

operations. The bank’s management board determines the internal division of 

powers in the bank’s management board, which is then approved by the supervisory 

board. The purpose of the division of competences in the bank’s management board 
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is transparency and organization of the internal structure. The president of the 

management board of a cooperative bank is appointed with the consent of the Polish 

Financial Supervision Authority, requested by the supervisory board. First of all, it 

should be noted that the PFSA has an influence on the bodies of the cooperative 

bank already at the stage of their appointment, because the PFSA agrees to appoint 

members of the management board. 

This is a personal right. It should be pointed out that there is a dichotomous 

division between the members of the management board. It manifests itself in the 

fact that the members of the management board are divided into those whose 

appointment the PSFA had to consent to and those who did not have to obtain such 

consent. In the provision of article 22d the Banking Act specific persons have been 

indicated who must obtain the consent of the Polish Financial Supervision 

Authority. The other members do not need the approval of the Polish Financial 

Supervision Authority. The legislator also does not indicate a specific number of 

members who must have such consent. According to Article 17 of the Banking Act 

the appointment of the president of the management board and one member of the 

management board shall be made with the consent of the Polish Financial 

Supervision Authority. The provisions of Article 22b shall apply accordingly 

(Gonnet 2010: 31-41). Moreover, each cooperative is obliged to undergo a 

lustration examination of the legality, economy and reliability of its entire operation 

at least once every three years, and during the period of being in liquidation. Vetting 

covers the period from the previous vetting (Article 91 § 1 of the Cooperative Law). 

 

2.3. A bank in the form of a joint stock company 

The regulation of the bank’s bodies in the form of a joint stock company is 

analogous to that of a cooperative bank (Kidyba 2010: 34-48). The difference is that 

the founders of a bank in the form of a joint-stock company may be legal and natural 

persons, but there can be no fewer than 3. It is important that the provisions of the 

Commercial Companies Code apply to a bank in the form of a joint-stock company, 

o how many regulations of the Banking Act do not state otherwise (Bajor 2001: 3-

4). According to Article 370 of the Commercial Companies Code, a member of the 

management board may be recalled at any time, however, the company’s articles of 
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association may contain other provisions, in particular limiting the right to appeal to 

important reasons (see Table 1).  

 

Table 1. Main differences between banks 

Type of bank State bank Cooperative bank 
Bank in the form of a 

joint stock company 

The way of 

creating 
Council of Minister Form of notarial deed Form of notarial deed 

Bank bodies 
Management board, 

supervisory board 

Supervisory board, 

consisting of at least 5 

people 

Just like a cooperative 

bank 

Special 

features 

The term of office 

of the supervisory 

board is 3 years, 

the chairman is 

appointed by the 

Prime Minister 

Founders of the bank 

minimum 10 

individuals, 

specially appointed 

member of the 

management board 

responsible for 

managing the risk of 

significant bank 

operations 

The founder of this 

bank may be at least 3 

natural and legal 

persons 

 

Source: author’s own elaboration based on Kidyba (2010) and Bajor (2001). 

 

 

3. Supervisory measures implemented in relation to the bank’s management 

board 

 

As indicated, the PFSA has an influence on the bank’s authorities already at the 

stage of their appointment. The supervisory measures granted to the PFSA have 

been ranked from the least invasive to the most interfering in the bank’s activities 

(this gradation results directly from the statutory regulation). These resources are 

broken down into ad personam and ad rem surveillance measures. From the point of 

view of the research assumptions of this study, only ad personam supervisory 

sanctions are relevant, as they directly apply to members of the bank’s management 

board, and thus constitute the implementation of the supervisory powers of the 
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PFSA over this bank’s body. The ad personam measures include: applying to the 

competent body of the bank to dismiss the president, vice-president or another 

member of the bank’s management board directly responsible for the irregularities 

found, suspension of the members of the management board until a resolution is 

adopted on the motion for their dismissal by the supervisory board at the next 

meeting , dismissal of a member of the bank’s management board in the event of a 

final conviction for an intentional offense or fiscal offense, the possibility of 

imposing a fine on a member of the bank’s management board (Ofiarski 2013: 12-

16). 

 

3.1. Dismissing a member of the management board 

Each supervision measure is a form of interference by a public administration 

body in the internal sphere of the bank being a legal person. There are no 

prohibitions resulting from the Banking Act and other acts regulating the activities 

of the PFSA regarding the cumulative application of supervisory measures and 

supervisory sanctions. The right to dismiss a member of the management board 

results from Article 138 sec. 3 point 1 of the Banking Act stating that the PFSA may 

apply to the competent authority of the bank to dismiss the president, vice-president 

or another member of the bank’s management board who is directly responsible for 

the irregularities found. The indicated legal basis lists specific persons who may be 

dismissed by the PFSA, namely: president, vice president, member of the 

management board directly responsible for the infringement found. There is 

ambiguity regarding the understanding of the term of the management board 

member directly responsible for the infringement. The directly responsible member 

must commit the infringement on his own so that he can be accused of reprehensible 

action. Thus, the legislator divided the members of the management board into: 

directly responsible, indirectly responsible and not bearing such responsibility for 

the infringement. The negative action should, in principle, be demonstrated by the 

PFSA in a formal application to the bank by referring to the infringement, its 

characteristics and indication of the person who committed it (Czerniawski 2013b: 

4).  
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The statement referred to above means a letter containing two formal 

requirements, i.e. the identification of the entity that committed the infringement and 

an indication of the infringement. The member of the body of the bank concerned 

cannot object to the request of the PFSA, lodge an appeal or make other appeals. It 

is a construction that cannot be appealed against. An application by the PFSA to the 

bank’s competent authority is not binding, as it is solely up to the bank’s supervisory 

board whether or not a member is dismissed. The PFSA’s speech is a kind of 

preliminary stage consisting in the initiation of proceedings on the dismissal of an 

indicated management board member. It is the duty of the supervisory board to 

undertake checking activities. This obligation does not arise directly from a specific 

provision of the Act bank, but from all provisions regulating the duties of the 

supervisory board (e.g. Articles 16, 22aa The Banking Act, 219 Commercial 

Companies Code). Therefore, it is not possible to leave the Commission’s proposal 

without consideration. After the supervisory board has analyzed the indicated 

violation, it may disregard the motion for dismissal, then it does not have negative 

consequences for the member of the management board. If the supervisory board 

finds any irregularities committed by a member of the management board, it decides 

to dismiss him. In correlation with the regulation in question, Article 138 sec. 3 

point 2 the Banking Act, which will be discussed later in the article. 

With article 138 sec. 5 the Banking Act the obligation of the PFSA to dismiss a 

member of the management board in the event of a final conviction for an 

intentional crime or for a fiscal offense, with the exception of offenses prosecuted on 

a private prosecution, as well as in the case of failure to inform the PFSA of the 

charges being presented to him in criminal proceedings within 30 days from the date 

of the charges. As a rule, the PFSA decides on the type of supervisory sanction it 

intends to apply. However, in the indicated article there is an exception in the form 

of the obligatory obligation of the PFSA by the legislator to use the supervision 

sanctions. Therefore, in this case, in the event of a legally valid conviction and 

failure of the management board member to provide information to the PFSA, this 

authority must dismiss the management board member. This is an obligation arising 

directly from the provision cited. 
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Another possibility to dismiss a member of the management board is provided 

for in article 22d the Banking Act. It stipulates that in the event that a member of the 

supervisory board or the management board of the bank does not meet the 

requirements specified in Article 22aa, the Polish Financial Supervision Authority 

may request the competent authority of the bank to revoke it. This is another 

possibility for the Commission to apply to the competent authority of the bank when 

a member does not have, in the opinion of the Polish Financial Supervision 

Authority, sufficient knowledge or skills, for example. The Commission may initiate 

proceedings to dismiss a member. The initiation of such proceedings is optional 

(Czerniawski 2013a: 8-13). 

 

3.2. Suspension of a member of the management board 

Another ad personam supervisory measure in the form of suspension of a 

management board member is regulated in Article 138 sec. 3 point 2 the Banking 

Act. It is a power of the PFSA which it can exercise on a discretionary basis. As 

indicated, this regulation is closely related to Article 138 sec. 3 point 1 of the 

Banking Act Suspension of activities consists in excluding the bank from making 

decisions with regard to its property rights and obligations. It enables the PFSA to 

act in two ways (on the one hand, it initiates the appeal procedure and suspends the 

activity of a management board member). Please note that the suspension concerns 

the scope of property rights and obligations. Thus, on the basis of a contrario 

inference, a suspended member may decide on the bank’s non-property matters. 

Article 138 sec. 4 the Banking Act introduces another option of the Polish 

Financial Supervision Authority to suspend a member of the management board in 

the event that he is presented with charges in criminal proceedings or in proceedings 

for a fiscal offense (first premise), or in the event of causing significant financial 

losses to the bank (second premise). It should be emphasized that these premises do 

not have to be cumulative. It should also be noted that in the case of the first 

premise, the ruling in question must be final for the suspension of the management 

board member to be effective. On the other hand, there is no legal definition of the 

concept of a significant property loss. According to Article 115 § 5 of the Criminal 

Code, property of considerable value is property, the value of which at the time of 
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committing the prohibited act exceeds PLN 200,000. The above-mentioned article of 

the Criminal Code cannot apply in this case, because it defines the property of 

significant value, and not the property indicated in The Banking Act significant loss 

of property. This concept should be defined by the PFSA itself, taking into account 

the circumstances of the loss suffered and its size in relation to a specific breach. 

There shall be no equality sign between the suspension and the dismissal of a 

member of the management board. These are two different concepts. Suspension is 

understood in Judicature and doctrine as a state of transition, temporary cessation of 

certain activities. The suspended member of the management board still has the 

status of a member of the management board, but is excluded from making decisions 

in the scope of the bank’s property activity.  

In turn, dismissal means cessation of the previous function on a permanent 

basis. The dismissal is also a more intrusive method compared to the suspension in 

terms of its effects on the member of the management board concerned. As it results 

from the above considerations, the premises of the discussed institutions are not the 

same, which leads to the conclusion that there is no competition between them. 

Therefore, if the Commission suspends a member, there is no possibility to dismiss 

him. 

 

3.3. Cash penalty 

Ad personam measures also include imposing fines by the PFSA on members of 

the management board in the event of failure to comply with the recommendations 

regarding the conduct of business in breach of the provisions referred to in Article 

138 sec. 3 the Banking Act, articles of association, refusal to provide explanations, 

information referred to in article 139, or in the event of failure to comply with the 

obligations set out in Chapter 11b (which constitutes the obligation to serve letters in 

the rehabilitation proceedings). The Polish Financial Supervision Authority may 

impose fines up to PLN 20,000,000 (Kawulski 2013: 21-25) on members of the 

bank’s management board. This penalty is limited in time, as it cannot be imposed if 

more than 6 months have elapsed since the banking supervision obtained 

information about the act, or more than 2 years have elapsed since the act was 

performed. The imposition of a financial penalty by the PFSA on a management 
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board member is made by way of an administrative decision, which results from 

Article 11 sec. 2 point 17 of the Banking Act. It is final and immediately 

enforceable. The member of the management board concerned may request 

reconsideration of the case and then bring a complaint to the administrative court 

(Skoczylas 2000: 3-8). 

Therefore, it is assumed that the indicated penalty is of an administrative nature. 

The amount of the fine should depend, inter alia, on the seriousness of the 

infringement, the method and the reasons for it, and the PFSA should take into 

account the infringer’s previous behavior (Goodhart 2010: 14). 

 

 

4. Concluding remarks 

 

The powers of the PFSA indicate that this body acts to protect mostly the 

interests of the community. The possibility of using measures of an imperative 

nature is an element that is part of the concept of a public administration body. This 

fact distinguishes this supervisory authority from other institutions. It is a public 

administration body competent in matters of supervision over the financial market, 

in other words, a regulatory body classified as the protection of the financial market, 

including the banking segment. The purpose of banking supervision is the 

interference by the supervisory authority in the sphere of banking activity pursuant 

to legal provisions aimed at ensuring their legal and safe operation (Głuchowski 

2010: 26-20). 

In the literature, the suspension and dismissal of a management board member 

are classified as ad personam sanctions with which the PFSA has been provided. In 

order to be able to use these measures, it is necessary to meet certain statutory 

conditions. As a rule, the use of a particular legal measure depends on the PFSA’s 

discretion. 

It is a public administration body competent in matters of financial market 

supervision, in other words a regulatory authority classified as protecting the 

financial market, including the banking segment. However, does this allow the 
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banking system supervisory authority to have a real influence on the bank’s 

management board? 

In the event of an appeal, the bank’s competent authority, i.e. the supervisory 

board, makes the decision on the appeal. The PFSA only initiates the process of a 

possible appeal, but it is not possible to appeal against a negative decision of the 

bank’s body. It should be stated that the possibilities of influencing the bank’s 

management board by the PFSA are significant, and the most important provision in 

this respect is Art. 138 sec. 5 of the Banking Act, according to which the PFSA is 

obliged to dismiss a management board member in the event of his final conviction 

for a crime or tax offense and in a situation where the management board member 

fails to fulfill the information obligation towards the PFSA. 

Then the PFSA is obliged to make a decision with the statutory content. In this 

case, the dismissal of a management board member does not depend on the will of 

the bank’s competent authority, but only on the decision of the PFSA. Therefore, 

there are two options for dismissing a management board member – one is optional, 

the other is obligatory. 

The PFSA is a public administration body whose supervisory powers over the 

banking sector are very broad, and hence their ad personam implementation 

measures as well. Undoubtedly, the supervisory powers of the PFSA can be said in 

relation to the bank’s authorities. The provisions regulating this interference cannot 

therefore be included in the so-called dead provisions. They apply when certain 

conditions are met. In conclusion, the PFSA performs tasks and competences strictly 

defined by law and cannot take actions without a clear legal basis. The supervisory 

powers vested in the PFSA do not have a direct effect, because, as a rule, it is not 

only up to the committee to decide whether a management board member is 

dismissed or suspended. The effectiveness of individual supervisory sanctions also 

depends on the bank’s competent authority, i.e. the supervisory board. 

It should be emphasized that the analysis covered the supervisory capacity of the 

PFSA with regard to the management board of individual banks operating in Poland. 

It should be pointed out that the postulated independence of the PFSA raises doubts, 

because the supervisory authority alone is not able to influence the indicated bank 

authority on its own. Despite the fact that this body is to be fully independent, it is 
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only possible to indicate independence in functional terms. It should be postulated 

that in the future the legislator should make this body fully independent in view of 

the goals set for this body. The proposed changes consist in the appointment of 

another supervisory body, fully independent of the PFSA, whose main task would be 

to replace the supervisory board operating in individual banks in the scope of 

making decisions regarding, for example, dismissal or suspension of management 

board members. Then the postulated principle of autonomy would be fully met, as 

the second body not related to the bank in any way (as opposed to the supervisory 

board) would be responsible for making decisions in the scope of this body of the 

bank. The new supervisory authority would include 7 people with expertise in 

finance, economy and banking. They would be appointed by the President and could 

not be part of any other collegiate body (including the PFSA). 
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