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Abstract

The rapidly advancing digitalisation of the global economy, particularly the emer-
gence of quasi-monopolists with the ability to define the rules of the game, poses
numerous challenges to competition law as it is now practised worldwide. The
European Union and China, in particular, have recently taken up these challenges
with far-reaching reforms of their respective competition law regimes. This paper
analyses these reforms and trends from a critical perspective informed by ordo-
liberalism, one of the arguably most influential schools of competition thought.
First, the core ideas of the early Freiburg School on competition are distilled. The
subsequent sections compare this ideal type with current developments in EU and
Chinese competition law. The discussion of similarities and differences shows that
both reform agendas suffer from similar problems connected to the rule of law and
suggests that a modernised ordoliberal competition law approach must be guided
not only by substantive but also by procedural aspects.
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A. Kusters

1 Introduction: ordoliberalism goes China?

The rapidly advancing digitalisation of the global economy, particularly the emer-
gence of quasi-monopolists with the ability to define the rules of the game, poses
numerous challenges to competition law as it is now practised worldwide. While
consumers certainly benefit from the often free and superior services and products
offered online, it becomes increasingly clear that the digital economy is changing the
nature of market competition itself: data-driven algorithms that can adjust prices in
real-time enable ‘tacit’ cooperation between competitors, behavioural discrimination
allows firms to track consumers and charge them with their maximum ‘reservation’
price, and ‘gatekeeper’ platforms have the power to determine the flow of personal
data (Ezrachi & Stucke, 2016). As Big Tech firms hold a large part of the world’s data,
the ability of data-driven small businesses to emerge and innovate is severely ham-
pered (Lee, 2018). US antitrust activist Barry Lynn argues that the power of Google
(Alphabet), Apple, Facebook (Meta), Amazon, and Microsoft (in short: GAFAM)
to manipulate the flows of information and commerce even threatens liberty and
democracy as such (Lynn, 2020). A growing group of scholars describes the potential
of this small number of private companies to guide global collective behaviour, with
significant repercussions beyond the economic realm (Bak-Coleman, et al., 2021).

This development is particularly problematic from the perspective of ordoliber-
alism, one of the arguably most influential schools of competition thought, whose
legal impact extends beyond its domestic German borders (Gerber, 1998). Above
all, the first generation of the ordoliberal school, which is usually traced back to the
1936 manifesto jointly published by the economist Walter Eucken and the two law-
yers Franz Bohm and Hans GroB3mann-Doerth, had vehemently argued against any
concentrations of economic power, which threatened to violate the freedom of other
market actors (Bohm, et al., 2017). Therefore, they would have been alarmed by the
persistent market shares and the unparalleled possession of data by GAFAM. More-
over, as ordoliberals were aware of the nexus between competition and democracy
due to their experiences in interwar Germany (Deutscher & Makris, 2016; Wegner,
2019), they would agree that competition authorities need to counteract the growing
monopolisation of communication and media channels to protect the basis of demo-
cratic societies (Banasinski & Rojszczak, 2022). Finally, for today’s digital giants,
privately arranged rules have become a tool for producing information domination,
distributing social costs in ways that benefit themselves, and controlling and coordi-
nating market players in platform markets (Viljoen, et al., 2021). GroBmann-Doerth
had described early on the threats stemming from such a ‘self-created law of the
economy’ (GrofSmann-Doerth, 2008). Rather than allowing for such a laissez-faire
situation, ordoliberalism would require policymakers to choose a societally benefi-
cial outcome, such as a more decentralised market structure with standardised rules
of the game, and then arrange the legal framework to achieve it.

At first sight, this thinking seems to align well with the current efforts of the
European Union (EU) and the Chinese government, which both have taken up the
challenges of the digital economy with far-reaching reforms of their respective com-
petition law regimes. At the end of 2020, the European Commission proposed two
significant pieces of legislation, the Digital Services Act (DSA) and the Digital Mar-
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kets Act (DMA). The DSA would require large platforms to show regulators how
their algorithms work and target advertisements to their users, while the DMA aims
to stop their anti-competitive practices. Realising that digitalisation will profoundly
transform the ‘socialist market economy with Chinese characteristics’ (Hong, 2020),
the Chinese leadership likewise enacted a ‘tech crackdown’ in 2021 directed at its
most potent domestic tech companies, including the internet conglomerates Tencent
and Alibaba. Big Tech companies have, by now, also been targeted in several compe-
tition law cases, which addressed both their market behaviour and their acquisition of
nascent competitive threats.! However, as competition lawyers and officials increas-
ingly realise that the usual case law procedure is too slow to grapple with fast-moving
digital markets (Kiisters, 2022a, pp. 109—111), the main emphasis continues to be on
regulatory reforms.

As the presence of today’s digital giants poses precisely the type of dangers feared
by early ordoliberals, it is timely to evaluate the latest competition law reforms for
the digital age from an ordoliberal perspective. Previous work suggests that ordo-
liberal theory could contribute to this reform process through a renewed focus on
structural remedies, per se rules, and a historical interpretation of EU competition
law (Kiisters & Oakes, 2022). This sentiment seems to be shared by some policymak-
ers. In spring 2022, for instance, the German Economic Ministry’s new competition
policy agenda announced that today’s digital challenges necessitate a renaissance
of ordoliberalism (Bundesministerium fiir Wirtschaft und Klimaschutz, 2022). The
responsible Secretary of State, Sven Giegold, clarified that he drew inspiration from
Freiburg School thinking (Giegold, 2022). However, while several legal-historical
studies suggest an ordoliberal influence on the drafting of the European competi-
tion rules (Gerber, 1998; Wegmann, 2002, 2008), this does not guarantee that legal
scholars will be convinced that ordoliberal theory matters for the current enforcement
of these rules (Colomo, 2013, p. 423). By outlining in detail how a ‘contemporary
ordoliberalism’ (Dold & Krieger, 2019, p. 243) would assess the current regulatory
approaches to the digital economy, it becomes possible to counter the view that the
ordoliberal perspective is no longer of any analytical value (Makris, 2021, p. 22).

From the perspective of constitutional political economy, China can serve as a
valuable point of comparison with the ordoliberal and the European views on com-
petition policy. For some years now, the unparalleled collection of real-time data
has allowed the Chinese government to maintain political control, while enabling
a growing private sector to train algorithms on incredibly detailed datasets to offer
innovative consumer products and services (Li, 2018). The ‘techlash’ of 2021 can
be understood as a reaction from the Chinese leadership, which realised that the
domestic digital giants could build a power base equal to the political leadership.
The uncertainty about the Chinese state’s underlying motives has led to significant
market effects. As both Western and Chinese state authorities are struggling with
protecting their arguably very different political systems from the digital revolution,
‘a comparative analysis may reveal a parallel between democratic states and their

! See, e.g.: Case T-612/17 Google and Alphabet v. Commission (Google Shopping) ECLI:EU:T:2021:763;
Case C-252/21 Facebook v. Bundeskartellamt [2021] OJ C320/16; European Commission, Apple App
Store (Case AT.40,437); European Commission, Amazon Marketplace (Case AT.40,462).
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relationship with competition law, and other types of states and their relationship
with competition law’ (Robertson, 2022, p. 7).

In addition, a comparison with current Chinese developments in competition
policy is also illuminating from a perspective focused on the history of economic
thought. Since the late nineteenth century, translated Western works on liberalism
became increasingly available in China (Feng, et al., 2017). Starting with the first
long decade of reform and opening up (1978-92), the Chinese state exhibited a
growing interest in transplanting neoliberal ideas into its particular economic model
(Weber, 2022). A key figure in this respect is Friedrich Hayek, one of the ‘ancestral
wise men’ resuscitated to inform Chinese thinking about ‘the economic’ (Karl, 2017,
p- 75). The most prominent example is Zhang Weiying, a Professor of Economics at
Peking University with strong Austrian leanings. Less known is that the Chinese state
has also sought guidance from ordoliberal sources. Modern ordoliberals have been
asked to translate texts of the early Freiburg School into Chinese to help implement
some aspects of the Social Market Economy (Feld, et al., 2019), with the Walter
Eucken Institute commenting on Twitter ‘Ordoliberalism goes China.’* Already since
the early 2000s, the Konrad Adenauer Stiftung has organised Chinese workshops and
publications on ordoliberal competition law (Hax, 2007 (in Chinese)), leading up to
the 2008 implementation of the Chinese competition law that closely resembles that
of the EU (Zhang, 2021, p. 2). Between 1993 and 2019, the Unirule Institute of Eco-
nomics, a Beijing-based Chinese think tank dedicated to ‘universal rules,” promoted
a specific type of institutional economics echoing Eucken’s thinking in orders and
established connections with the neoliberal Mont Pélerin Society. The former deputy
director of Unirule, Professor Feng Xingyuan, is an economist who has studied ordo-
liberalism and published books on Hayek and the Austrian School. Another member
of Unirule, Jack Ma Junjie, travelled to Germany to visit the Walter Eucken Institute.

Did ordoliberal competition thought indeed ‘go to China’? More generally: to
which extent are ordoliberal ideas reflected in competition law reforms currently
planned or implemented in Europe and China, and what can be learned from these
similarities and differences for a modern ordoliberal approach to competition policy?
To answer these questions, the paper proceeds in three steps. First, the competition
conception of the early Freiburg School must be identified (1). The subsequent sec-
tions compare this ideal type with current developments in EU (2) and Chinese (3)
competition law. This exercise is not intended to be an exhaustive examination of
proposed changes to competition laws; instead, it aims to assess the extent to which
these changes serve ordoliberal objectives. The discussion of similarities and differ-
ences shows that modern ordoliberal competition law thinking must be guided not
only by substantive but also by procedural aspects.

2 ‘Ordoliberalism goes China! Peter Jungen iibergibt das mit @Lars_Feld, Zhu Min und Zhou Hong her-
ausgegebene Buch an Prisident Xi.” Eucken Institute (@Euckenlnstitut), Twitter (9.12.2019).

@ Springer



Ordoliberalism goes China? A comparison of recent developments in...

2 Competition policy from an ordoliberal perspective

For Eucken, competition was the central pillar of the ‘economic constitution’ that he
and his followers hoped to implement in the post-war world (Eucken, 2017). This
‘neoliberal thought collective’ (Mirowski & Plehwe, 2009) can be understood as a
transnational network of scholars working in Freiburg, Chicago, Geneva, and other
places as a reaction to the crisis that classic liberalism experienced in the turbulent
interwar period, marked by the Great Depression, political instability, and disinte-
gration of global markets (Kohler & Kolev, 2011). However, there are essential dif-
ferences in how sub-strands of this neoliberal network thought about competition
(Young, 2017). In particular, ordoliberalism was more than an economic programme
focused on unleashing free markets; it was, above all, a broader cultural programme
with religious, social, and philosophic underpinnings (Dyson, 2021; Hien & Joerges,
2017; Slobodian, 2018). In light of these varieties of neoliberalism, the following
survey focuses on a group of scholars usually associated with the broader Freiburg
School of Law and Economics.

Even within this group, there were certain conceptual differences regarding, for
instance, the extent of state intervention in the economy. In addition, there were incre-
mental conceptual and semantic changes over time, as a quantitative analysis of the
ORDO Yearbook between 1948 and 2014 shows (Kiisters, 2023). Accordingly, the
key characteristics distilled in the following should be treated as a rough ideal type
chosen to illuminate the subsequent comparison between current EU and Chinese
reforms and mainly refer to the school’s first generation. While the author is aware of
the epistemological problems associated with such an approach, building ideal types
has become a robust analytical tool in social science research over the years, and is
justified here in particular as the paper is less interested in a precise historical recon-
struction of ordoliberalism than in deriving theoretical premises for a discussion of
modern competition law. This is challenging because, in contrast to the well-known
Chicago School and its ‘consumer welfare standard,’ the ordoliberals were much less
mathematically oriented (Slobodian, 2018, p. 58), which makes it more difficult to
relate them to current competition economics as described in textbooks on Industrial
Organisation. In particular, the five elements of ordoliberal competition policy that
are emphasised here relate to: structuralist thinking, ethical standards related to ‘com-
petition on the merits,” extra-economic effects of competition, activist policy stance,
and the rule of law.

To begin with, early ordoliberals were united by their vision of an atomistic mar-
ket structure, as suggested by their concept of ‘complete competition’ (vollstindige
Konkurrenz). For Eucken’s student Leonhard Miksch, complete competition had a
‘dual nature,’ as it referred both to open competition, in the sense of free access to
markets, as well as to a specific market situation, which presupposed ‘a multitude of
market participants with approximately equal supply or demand capacity on both the
supply and the demand side’ (Miksch, 1937, pp. 28-29). In other words, he described
a level playing field characterised by numerous independent market actors as a guide-
line for competition policy. Contrary to many misperceptions in the literature, the
early ordoliberals did not claim that the model market form of ‘complete competi-
tion’ was always practically enforceable, nor did they fail to recognise the charac-
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ter of competition as a dynamic process (Willgerodt, 1975). For practical purposes,
Miksch noted, the ‘economically relevant dividing line” denoted the point ‘where
market influence begins to determine the behaviour of the entrepreneur’ (Miksch,
1937, p. 30, fn. 25). This structuralist thinking proved to be highly influential: In the
case law of the CJEU, one repeatedly finds the view that competition law must pro-
tect not only the interests of consumers but also the market structure and competition
itself.

Early ordoliberal competition thought also included a complementary, behav-
ioural perspective based on the notion of ‘competition on the merits,” or Leistung-
swettbewerb (Kolev, 2015, p. 428, 2017, p. 171 ff.; Vanberg, 1997, p. 718 ff.). In his
seminal dissertation, Bohm defined ‘competition on the merits’ as an ‘orderly combat
event’ in which all participants used their ‘socially beneficial’ skills to solve a spe-
cific economic ‘task’ and in which the ‘victory prize’ accrued to the person who had
solved this task best (Bohm, 1933, p. 212). This notion included a normative element,
driven by the ethical understanding of ‘performance’ (Leistung) that shaped the Ger-
man bourgeoisie and the prevailing sports metaphoric at the time (Pyta, 2009; Ver-
heyen, 2018). For early ordoliberals, the effectiveness of the ‘performance principle’
depended on ensuring that ‘competition cannot take place at the expense of upstream
suppliers, creditors, shareholders, workers, or the tax coffers’ (Miksch, 1937, p. 41).
They explicitly made clear that competition in the sense of Leistungswettbewerb was
‘not a fight man against man, but a race, i.e. the performance of the participants is not
occurring in a clashing [aufeinanderprallender] direction, as in a duel, a wrestling
match, a preliminary fight, or a war, but in a parallel direction’ (B6hm, 1937, p. 124).
The emphasis was not on competition as a zero-sum game, but on following ethical
behavioural standards of competition to achieve a societal optimum. The notion of
‘competition on the merits” has also entered influential judgments in EU competition
law (Schinkel & LaRocuhe, 2014).*

Crucially, ordoliberal arguments about competition were situated ‘between norms
and reason’ as they often mixed ideas from the natural law tradition, humanism,
moral philosophy, classical liberalism, and Protestantism (Miettinen, 2021, p. 274).
In particular, early ordoliberals argued that competition should be legally protected
not only for its welfare-maximising qualities but also as a value in itself, as it lim-
ited the extent of economic power, created the preconditions for human freedom,
and protected equality of opportunity (Deutscher & Makris, 2016). In a time when
digital giants once again highlight that powerful economic players are impacting not
only the functioning of markets but also democratic societies, this thinking merits
re-consideration (Kiisters & Oakes, 2022). Similarly, both the sociological ‘structural
policy’ advocated by Wilhelm Ropke and the concept of a Vitalpolitik established by

3 See, for instance: Judgment of the Court of 4 June 2009, T-Mobile Netherlands BV, KPN Mobile NV,
Orange Nederland NV and Vodafone Libertel NV v Raad van bestuur van de Nederlandse Mededinging-
sautoriteit — 7" Mobile Netherlands, Case C-8/08, ECLI:EU:C:2009:343, para. 38; Judgment of the Court
of 21 February 1973, Europemballage Corporation and Continental Can Company Inc. v Commission of
the European Communities — Continental Can, Case 6—72, ECLI:EU:C:1973:22, para. 26.

4 See, for instance: Judgment of the Court of 13 February 1979, Hoffmann-La Roche & Co. AG v Com-
mission of the European Communities — Hoffinann-La Roche, Case 85/76, ECLI:EU:C:1979:36, paras.
90 f.
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Walter Riistow reflected these thinkers’ insight that an economic and legal programme
focused on increased competition needed to be complemented with a comprehen-
sive set of socio-cultural values, primarily related to small businesses, families, and
local communities (Behlke, 1961, p. 71 ff.; Dyson, 2021, pp. 129-161; Ptak, 2009,
p. 106 ft.). This intimate relationship between competition, political ideas, and social
concerns in ordoliberal theory was conceptually based on the assumption of ‘inter-
dependence’ between the economic, political, and social orders (Petersen, 2019, p.
226 f.). In practice, these normative considerations often led to a focus on protecting
small- and medium-sized enterprises, or SMEs (Wigger & Nolke, 2007).

On this conceptual and normative basis, ordoliberals advocated, especially in their
early writings, for an activist competition policy that aimed to correct for imbal-
ances in the distribution of economic power not only ex-post, as, e.g., in an abuse
control regime for dominant companies, but also ex-ante, primarily through rigorous
de-cartelisation and de-centralisation of the economy (B6hm, 2017a). Their concern
for a decentralised market structure meant that for some ordoliberals, competition
law regimes should include an instrument of enterprise divestiture, which, however,
should be used only to protect competition in general, not for purposes transcending
competition like saving employment (Mdschel, 1980). Where de-centralisation was
impossible, Miksch concluded, an independent competition authority should enforce
‘as-if” prices simulating the market price that would have resulted in the scenario
of ‘complete competition’ (Miksch, 1937, p. 41). While it is important to note both
that Bohm later became more pragmatic and accepted an abuse control for dominant
companies (Kiisters, 2022b, ch. II; Murach-Brand, 2004) and that not all ordoliberals
shared this affinity for mandating competitive prices (Schweitzer, 2007, p. 15), these
aspects of the early debate nevertheless illustrate the extent to which some founding
ordoliberals were ready to infer in property rights and entrepreneurial freedom to
protect their vision of a competition-centred economic constitution.

The final key characteristic of the ordoliberal competition tradition concerns its
idea that the competencies of the government and public administration, including in
the field of competition law, should be regulated according to the rule of law (Will-
gerodt, 1979). While the actual content of the rule of law is debated to this day,
lawyers generally agree that it comprises formal principles, concerning the general-
ity, clarity, publicity, and stability of the legal rules that govern a society, as well as
procedural principles, characterising the institutional processes by which these rules
are administered (Waldron, 2020). Without the ‘large, central figure of the monopoly
office,” Eucken wrote in his Grundsdtze, ‘the order of competition and with it the
modern constitutional state [Rechtsstaat] are threatened. The monopoly office is just
as indispensable as the Supreme Court’(Eucken, 2004, p. 294). When the state takes
action against cartels and monopolies, ordoliberals reasoned, it also protects freedom
and private law. Bohm, therefore, elevated the task of the law to neutralise the ele-
ment of power in human relations to the ‘general idea of the rule of law’ (Norr, 1994,
p. 157). A rule-based order was seen as a powerful tool for limiting the power of
interest groups and the discretionary political decisions that characterised the Wei-
mar and NS periods, in which the ordoliberals developed their ideas. Consequently,
the competition authority must decide independently from government pressures
(Méschel, 1997).
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This procedural element of ordoliberal competition thought remained relevant
in the post-war period. Eucken’s assistant Hans Otto Lenel used similar arguments
as his teacher when he rejected the possibility of a ministerial permit for mergers
restricting competition in the 1970s (Lenel, 1972, p. 326). The alleged ‘macroeco-
nomic benefits’ of those mergers singled out for permission were too vague to operate
a rule-based instead of a discretionary competition policy, Lenel argued, and there
was a lack of legal control of the permits, since legal recourse was only provided for
their rejection. In an influential ORDO article, Bohm summarised his thinking on
the nexus between private autonomy, market order, and rule of law under the notion
of the ‘private law society,” or Privatrechtsgesellschaft (B6hm, 1966). For post-war
ordoliberals, following the ‘rule of law’ criterium means that rules of conduct apply
equally to all citizens and the state and that they are general and abstract (M6schel,
1979, p. 297). The character of ordoliberal competition thinking, therefore, reflects,
as Kenneth Dyson has argued, a continental Roman-law context, as opposed to the
common-law approach, since ‘[tlhe Roman-law tradition emphasised the role of
exhaustively codified rules in mitigating the uncertainty of law and giving predict-
ability to individuals in managing their economic, social, and political lives’ (Dyson,
2021, p. ix). The rule of law requirement is an element not typically mentioned spe-
cifically with respect to ordoliberal competition thought but it is, as will be shown,
a key criterion for defining an ordoliberal position towards current competition law
developments in the EU and in China.

3 Making European competition policy fit for the digital age

Under the banner of a ‘competition policy for the digital age,” the European Commis-
sion has been pushing ahead with a reform process since 2018, which has included
revisions of the guidelines, the block exemption regulations, the notice on market
definition, as well as detailed consultation processes and expert reports (Kiisters,
2022a). This culminated on December 15, 2020, when the Commission released a
Digital Markets Act (DMA) proposal, which was later further adapted as part of the
usual European law-making process.’ The plan imposes on so-called ‘gatekeepers,’
defined as large digital platforms that have become vital gateways for conducting
business in the digital economy and for accessing digital products and services, a
set of rules, such as the obligation to provide practical portability of data. The DMA
amounts to the most significant overhaul of the digital regulatory landscape to date
and thus forms the centrepiece of the following analysis.

To begin with, one can compare the ordoliberal understanding of competition, as
contained in the notions of ‘complete competition’ and ‘competition on the merits,’
with the objectives of the DMA proposal as given in the accompanying explanatory
memorandum. Just as the dual competition model espoused by early ordoliberals, the
DMA proposal suggests a dual focus on establishing and protecting ‘contestable and
fair’ markets in the digital economy. The expression ‘contestable market’ describes a

5 Proposal for a Regulation of the European Parliament and of the Council on Contestable and Fair Mar-
kets in the Digital Sector (Digital Markets Act), COM(2020) 842 final.
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market with low barriers, whereby the competitive threat of entry significantly con-
strains the incumbent (Jones & Sufrin, 2016, pp. 22-23). Conceptually, this notion
can be traced back to the American economist William Baumol, whose contestable
market theory assumes that in the case of easy ‘hit-and-run’ entry by potential com-
petitors, even dominant firms will price competitively (Baumol, 1982). In contrast to
the ordoliberal ‘complete competition’ model, reasoning along the lines of contest-
able market theory emphasises freedom of entry instead of market structure. This
could be seen, for instance, in the Commission’s 2013 Syniverse/MACH decision,
which approved a merger despite a highly concentrated market because it framed the
latter along the lines of the contestable market theory.

At closer sight, however, references to ‘contestability’ in the explanatory mem-
orandum of the DMA seem to be guided less by Baumol’s initial theory than by
structuralist thinking in line with the ordoliberal model of ‘complete competition,’
as the lacking contestability in the digital economy is explained with the presence of
‘large platforms’ that ‘capture the biggest share of the overall value generated’ and
are ‘entrenched in digital markets.”” The main problem is identified as the existence
of'a ‘small number of large providers of core platform services’ possessing ‘consider-
able economic power’ due to their ‘access to large amounts of data’ (recital 3 DMA
proposal). Accordingly, the proposed obligations do not apply to all digital services
but only to those qualifying as ‘core platform services’ (Art. 2(2) DMA proposal),
whose categories are inspired by the business profiles of today’s Big Tech compa-
nies, such as ‘online intermediation services’ (think Amazon marketplace or Apple
App Store), ‘online search engines’ (think Google), and ‘online social networking
services’ (think Facebook). Tellingly, the scope of the DMA is further limited to
those service providers that fulfil the three criteria for designating an undertaking as
a so-called ‘gatekeeper,” namely having a significant impact on the internal market,
providing an important gateway to reach end-users, and enjoying an entrenched and
durable position (Art. 3(1) DMA proposal). Moreover, the size-based thresholds for
establishing the presumption that an undertaking meets these criteria (Art. 3(2) DMA
proposal) have been selected in such a way as to ensure that primarily US-based Big
Tech firms will be captured (Offergeld, 2021). The conceptual focus on powerful
gatekeepers with entrenched positions that endanger the independence of SMEs cor-
responds to the ‘complete competition” framework held by early ordoliberals. This
is comparable to the conceptual role played by the legal concept of firms with ‘para-
mount significance for competition across markets’ in the updated German Competi-
tion Act (GWB).

Turning to the second part of the DMA’s objective to establish ‘contestable and
fair markets,’ it must be noted that the concept of ‘fairness’ is often applied ambigu-
ously. While EU competition law usually uses the term when referring to the ‘as
efficient competitor test,” whereby fairness means that the rules should ensure that an
equally efficient competitor is not excluded from the market by the anti-competitive

6 See the references to the ‘contestable Bertrand market’ in: Commission Decision of 29 May 2013, Case
COMP/M.6690, Syniverse/Mach — C(2013) 3114 final, e.g. paras. 214 f.

7 Proposal for a Regulation of the European Parliament and of the Council on Contestable and Fair Mar-
kets in the Digital Sector (Digital Markets Act), COM(2020) 842 final, p. 1.
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behaviour of dominant undertakings, most observers associate it with the protection
of smaller competitors (Jones & Sufrin, 2016, p. 28). As noted, the ordoliberal para-
digm of ‘competition on the merits’ is already well established under Art. 102 Treaty
on the Functioning of the European Union (TFEU) case law (Schinkel & LaRocuhe,
2014). The emphasis on firms competing based on their superior performance, as
expressed in the EU legal doctrines related to a dominant firm’s ‘special responsibil-
ity’ and its obligation to grant access to an ‘essential facility’ under Art. 102 TFEU,
might be considered a reference for defining whether conduct by a gatekeeper is ‘fair’
or not (Pera, 2022). If the term is operationalised along those lines, it will align the
DMA with the ordoliberal elements in the case law.

The DMA imposes two main sets of obligations on gatekeepers, contained in Arts.
5 and 6 DMA proposal. Both apply directly, but the obligations in Art. 6, unlike those
in Art. 5, can be further specified. Many of these obligations intended to create fair
competition can be understood through the lens of ‘competition on the merits,” like
the prohibition on using data of business users to compete against them (Art. 6(2)
DMA proposal), the prohibition on self-preferencing in ranking (Art. 6(5) DMA pro-
posal), the obligation to allow interoperability (Art. 6(7) DMA proposal), and various
obligations to provide data access and data portability (Art. 6(10, 6(11), and 6(12)
DMA proposal). To illustrate, these legal obligations imply that in the future, Ama-
zon cannot use data it collects from merchants in its role as an online marketplace to
compete against them as a retailer, Google cannot treat its shopping services more
favourably in the ranking of search results, Apple cannot restrict Spotify from access-
ing Apple’s voice assistant Siri when it does allow its music app to integrate with Siri,
and Google cannot outright refuse the provider of a rival search engine access to its
query data (Belloso, 2022). These are all obligations that envision a more competitive
marketplace with independent players, a level playing field, and universal adherence
to externally given rules of the game.

Applying the ordoliberal understanding of Leistungswettbewerb to the digital
economy has already impacted recent case law and might thus foreshadow how the
DMA obligations will be applied. Take, for instance, the Court’s argument in Google
Shopping that a ‘system of undistorted competition can be guaranteed only if equality
of opportunity is secured as between the various economic operators’ (para. 180),%
which aligns well with the DMA and the ordoliberal idea of a fair competition game
between independently acting economic entities. Tellingly, the notion of ‘competi-
tion on the merits’ occurs 17 times in this judgment. Similar terminology appears
in the DMA, which argues that the comprehensive set of rules for ensuring fairness
in the digital sector ‘will allow businesses to thrive on the merits of their abilities.”
Emphasising ‘equality of opportunity’ and ‘merits’ of competitors, as opposed to
consumer welfare (e.g., lower prices brought about by the economies of scale of a

8 Judgment of the General Court (Ninth Chamber, Extended Composition) of 10 November 2021, Google
LLC, formerly Google Inc. and Alphabet, Inc. v European Commission, Case T-612/17 — Google Shop-
ping, ECLI:EU:T:2021:763.

9 Proposal for a Regulation of the European Parliament and of the Council on Contestable and Fair Mar-
kets in the Digital Sector (Digital Markets Act), COM(2020) 842 final, p. 11.
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monopolist), is an apparent deviation from the previous ‘More Economic Approach’
of the Commission (Schmidt & Wohlgemuth, 2010), but in line with ordoliberalism.

Echoing the third element of early ordoliberal competition thinking, the explana-
tory memorandum justifying the proposed DMA rules does not limit itself to the
economic implications of the critical role of online platforms in digital markets but
also emphasises their political and societal implications. By ensuring contestabil-
ity and fairness in digital competition, the Commission hopes not only to increase
‘consumer choice,” ‘efficiency,” and ‘competitiveness of industry’ but to ‘enhance
civil participation in society.’ It also explicitly refers to the ‘importance of ensuring a
level playing field that supports essential values such as cultural diversity and media
pluralism.’!'* In addition to the explanatory memorandum, the legal part of the DMA
proposal likewise references the ‘negative societal and economic implications’ of the
‘weak contestability of core platform services’ (recital 6 DMA proposal). Remedy-
ing this situation through harmonised rules and obligations for gatekeepers would
be ‘to the benefit of society as a whole’ (recital 32 DMA proposal). As in the case of
early ordoliberals like Rpke and Riistow, this broad conceptual basis for reasoning
about the implications of competition leads, in practice, to a preference for SMEs.
The report notes that SMEs are ‘very unlikely to qualify as gatekeepers’ and would
therefore not be targeted by the proposed obligations. Instead of imposing additional
burdens on them, the DMA rules would ‘level the playing field,” allowing SMEs to
expand throughout the internal market due to reduced barriers to entry and expan-
sion. The Commission concludes that increased contestability in the digital economy
would ultimately lead to a welfare increase of EUR 13 billion.!"

From the perspective of the fourth and fifth element in the ordoliberal competi-
tion model — an activist competition policy outlook and an adherence to the rule of
law criteria — the proposed DMA is particularly interesting, as it not only aims to
foster administrability but, in doing so, also departs from a discretion-based model of
enforcing substantive law (Lindeboom, 2022, p. 72, fn. 91). Clearly, the DMA envi-
sions a regulatory regime that affects the behaviour of gatekeepers already ex-ante,
and, ideally, does not require lengthy proceedings, as the competition law practice
of the past decade has shown that individual cases often take much too long to be
solved to correct anti-competitive behaviour in fast-moving digital markets. As noted
in the proposal: ‘The gatekeepers should ensure the compliance with this Regulation
by design’ (recital 58 DMA proposal). This legal set-up of the DMA, which has been
described as ‘introducing a layer of asymmetrical pro-competition ex-ante regime
that should affect the conduct of the designated gatekeepers on an ongoing basis’
(Vezzoso, 2021, p. 405), aligns with the emphasis of early ordoliberals on actively
shaping the standard behaviour and the expectations of the business community in
such a way as to increase overall competitive intensity. It also overlaps with the
continental legal tradition represented by the ordoliberal rule of law ideal described
above, emphasising detailed codified rules rather than litigation (Dyson, 2021, p. ix).

19 All quotes taken from: Proposal for a Regulation of the European Parliament and of the Council on Con-
testable and Fair Markets in the Digital Sector (Digital Markets Act), COM(2020) 842 final, p. | and fn. 2.

" All quotes taken from: Proposal for a Regulation of the European Parliament and of the Council on
Contestable and Fair Markets in the Digital Sector (Digital Markets Act), COM(2020) 842 final, p. 10.
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For at least three reasons, however, the DMA is problematic from an ordolib-
eral rule of law perspective. First, the regulatory regime designed by the DMA goes
beyond competition law in the narrow sense, also touching upon issues such as data
protection and industrial policy, whose increased relevance in the past years points to
potential trade-offs in the implementation of the rules that might hamper the system’s
effectiveness and adherence to the rule of law (Stucke Forthcoming). This intermin-
gling of policy fields is also reflected on an institutional and personal level, as epito-
mised in the person of Margrethe Vestager, who is not only the current Commissioner
for Competition but, as an ‘Executive Vice-President,” also bears responsibility for
chairing the Commissioners’ Group on a ‘Europe Fit for the Digital Age’ and for co-
leading a strategy for the EU’s industrial future. The current trend in the digital age to
task enforcers to arbitrate between different objectives might open the door to capture
(Petit & Schrepel, 2022, p. 22), which had been the prime fear of early ordoliberals.

Secondly, there are open questions about the procedural aspects related to the des-
ignation of undertakings as ‘gatekeepers.” As alluded to above, the political battles
about the specific elements flowing into the definition of a gatekeeper and the pre-
cise numbers behind the size-based thresholds suggest that European politicians were
driven by the desire to target the US-based GAFAM companies, thereby potentially
mixing ideas of fair competition with protectionist motives. Similarly problematic is
the legal situation once an undertaking has been designed as a gatekeeper under the
DMA regime. The Commission must review whether gatekeepers continue to satisfy
the relevant criteria at least every three years and whether new undertakings meet
the requirements yearly (Art. 4(2) DMA proposal). Three years can be a (too?) long
time in the digital economy, which is often characterised as a market with ‘Schum-
peterian’ dynamics (Robertson, 2017, p. 132). To ensure swifter enforcement of the
DMA in fast-moving digital markets, it would be better to involve national authori-
ties with their existing expertise in digital markets, analogous to the cooperation in
the European Competition Network (Gasparotti, et al., 2021, p. 4). Moreover, even
if an undertaking does not meet the size-based thresholds but satisfies the theoretical
criteria (in Art. 3(1) DMA proposal), the Commission can designate a gatekeeper by
conducting an additional market investigation, which will be based on myriad factors
whose relative relevance is not entirely clear (Art. 3(8) DMA proposal). It can also
designate a gatekeeper if it is foreseeable to enjoy an entrenched and durable posi-
tion in the ‘near future’ (Art. 17(4) DMA proposal). These procedural problems are
already foreshadowed in the current cases targeted at Big Tech (Lindeboom, 2022).

Lastly, the DMA documents show a clear desire to integrate large Tech firms in
implementing the rules. For instance, both the prohibition on self-preferencing in
ranking and the obligation to provide practical portability of data are gatekeeper obli-
gations included in Art. 6 of the DMA proposal, which means they are susceptible
to being further specified by way of a regulatory dialogue between the Commission
and the gatekeepers (Vezzoso, 2021, p. 395, fn. 18), intended to ‘tailor’ the obliga-
tions and ‘ensure their effectiveness and proportionality’ (recital 33 DMA proposal).
In another part of the proposal, the possibility of a regulatory dialogue is said to
‘facilitate compliance’ by gatekeepers (recital 58 DMA proposal). Partly, this might
reflect the so-called ‘better regulation’ principles, which are increasingly spreading
in EU law in general (Mddinger, 2020). Alarmingly from an ordoliberal perspective,
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however, this also seems to indicate a turn to a novel form of ‘participatory antitrust’
(Bethell, et al., 2019). This concept assumes that cooperation between governments,
competition authorities, and industry will lead to better analytical frameworks and
institutions conducive to digital innovation and is mainly popularised by the French
economist Jean Tirole, who was one of the main speakers at the Commission’s inau-
gural conference that started the EU’s regulatory reform process (Kiisters, 2022a, p.
82). Integrating powerful undertakings in applying the rules intended to control them
certainly clashes with the early ordoliberal idea of a ‘strong state’ above vested inter-
ests that can guarantee independent and objective enforcement. It might even exacer-
bate the trend towards ‘counter-expertise’ that started with the Commission’s ‘More
Economic Approach’ in the early 2000s (Schwalbe, 2009), with the only change
being that the well-paid advisors questioning the Commission’s decisions will no
longer be Industrial Organisation economists but computer scientists. Admittedly,
this problem reflects, more generally, the vast inequalities in know-how and techni-
cal infrastructure between enforcers and economic agents in the digital age, which
results from the immense wages offered and profits generated by GAFAM.

4 Competition policy and state control in China

China is a relative newcomer to the international competition law scene, having estab-
lished an Anti-Monopoly Law (AML) only in 2007.!? The law’s coverage resembles
the three-pillar structure of European competition law, targeting anti-competitive
agreements, monopolies, and mergers (Emch & Hao, 2007). Since 2018, China has
possessed a single national competition authority, the State Administration for Mar-
ket Regulation (SAMR), which replaced the initially divided enforcement structure
(Ng, 2018, pp. 12—14). Despite these similarities, the specific rules of the AML and
the institutional system for enforcing them represent a unique adaptation enacted as
part of the gradual, partial liberalisation of the economy (Svetiev & Wang, 2016, pp.
187-188, 192—194). Since the 1970s, Chinese economic thought increasingly paral-
lels that of the remaining world (Feng, et al., 2017, p. 221), not least due to an unlikely
alliance between Chinese reformers and Western economists (Gewirtz, 2017). The
following analysis restricts itself to the critical characteristics of the AML, focusing
on the underlying economic ideas and the changes during the ‘tech crackdown.’

At first sight, the ordoliberal model of ‘complete competition’ seems to be echoed
in the AML’s objective to formulate rules that help establish and protect a ‘sound
market network which operates in an integrated, open, competitive, and orderly man-
ner’ (Art. 4 AML) and in its heavy reliance on market shares for policy guidance
(Arts. 18, 19, 27(1) AML). During a 2013 conference, Chinese officials tasked with
enforcing the new anti-monopoly rules acknowledged that they focused on ‘static
competition factors, such as simply expanding or maintaining the number of com-

12 Anti-Monopoly Law of the People’s Republic of China, adopted at the 29th Meeting of the Standing
Committee of the Tenth National People’s Congress on August 30, 2007 (effective Aug. 1, 2008), available
at: http://english.mofcom.gov.cn/article/policyrelease/Businessregulations/201303/20130300045909.
shtml (accessed: 25.5.2022).
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petitors in a particular market, rather than considering longer-term effects on innova-
tion and consumer welfare’ (Ohlhausen, 2013, p. 2). A review of all published merger
decisions until 2016 found that market share, market concentration, and market entry
were the key three factors when evaluating a proposed merger (Ng, 2018, pp. 34-37),
not its economic effects. In one of the most explicit expositions of Chinese antitrust
reasoning, the 2019 Finisar acquisition decision warned of post-merger competition
problems since ‘the number of competitors would be reduced from 3 to 2,” thereby
increasing the potential for collusion (Ju & Lin, 2020, p. 232).

This tendency to emphasise market structure, as opposed to actual market behav-
iour, has been further strengthened by recent cases decided during the ‘techlash.’
Some commentators even suspected a new form of ‘Ordocommunism’ when the Chi-
nese government justified its $2.8bn antitrust fine for Alibaba in April 2021 with the
‘purification of the industry environment” and ‘strong defence of fair competition.’!
In addition to references to necessary ‘purification,’ this structural reasoning is typi-
cally reflected in semantics about an ideal type ‘regular market order.” For instance,
in March 2021, officials imposed penalties on leading community group-buying plat-
forms owned by, amongst others, China’s ride-hailing giant Didi and e-commerce
platform Pinduoduo, for improper below-cost pricing that ‘disrupted market order’
by squeezing out competitors — echoing the structuralist concerns of the ‘complete
competition’ model. The Chinese antitrust actions against large Tech companies must
also be seen as part of a larger plan of the government to prevent ‘the disorderly
expansion of capital’ (Marco Colino, 2022, p. 219). Overall, the predominantly, albeit
not exclusively (Sokol, 2013, p. 25), structuralist approach for detecting potential
violators of orderly markets in China echoes Eucken’s vision of a strong state tack-
ling any forces ‘whose activity disrupted market competition’ (Rahtz, 2017, p. 85).

Turning from the static to the behavioural perspective, the AML regulates that
those undertakings holding a dominant position on the market may not abuse such
position to ‘eliminate or restrict competition’ (Art. 6 AML), which includes a prohibi-
tion of differential prices among trading counterparts ‘on an equal footing’ (Art. 17(6)
AML). Art. 7 AML specifies that even state-controlled undertakings must ‘do busi-
ness according to law, be honest, faithful and strictly self-disciplined’ — all charac-
teristics that align with the ordoliberal vision of a rule-based economy guided by the
‘belief in personal responsibility’ and the ‘virtues of discipline, honesty, and reliabil-
ity’ (Dyson, 2021, p. 114). Similarly, Art. 11 AML stipulates, in ordoliberal-sounding
rhetoric, that industry associations ‘shall tighten their self-discipline’, ensure that all
their members engage only in ‘lawful competition,” and maintain the ‘market order
in competition’ (Fox, 2008, pp. 179-180, 191-192). In line with this, the recently
proposed guidelines for the platform economy define ‘fair competition’ as ‘treating
market players on an equal footing without discrimination’ (Art. 3(1) Guidelines).'*
Crucially, this behavioural perspective is reflected in the strong reliance on behav-
ioural remedies in merger reviews, like non-discrimination commitments (Hanley,

13 «Ordocommunism at last.” Benjamin Braun (@BJMbraun), Twitter (10.4.2021).

14 SAMR, Draft Anti-Monopoly Guidelines for the Platform Economy Industry (November 10, 2020),
English translation available at: https://www.anjielaw.com/en/uploads/soft/210224/1-210224112247.pdf
(accessed: 6.6.2022).
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2022; Ng, 2018, pp. 42-56), which is an illuminating divergence from Western juris-
dictions, which predominantly rely on structural remedies. In the decision against
Alibaba during the recent ‘techlash,” Chinese officials continued to resort to behav-
ioural instructions to ensure compliance, including obligations regarding using algo-
rithms (Marco Colino, 2022, p. 225).

Still, for early ordoliberals like Bohm, Leistungswettbewerb was not just a nar-
row competition law concept relevant to experts but a broader societal vision whose
legitimacy rested on its popular appeal and a ‘fundamental decision’ (Gesamtents-
cheidung) for an economic constitution tilted towards competition (Béhm, 2017b).
According to Maureen Ohlhausen, a well-known US Federal Trade Commissioner,
Chinese antitrust and government officials indicate a ‘serious interest in promoting
competition as a societal value’ (Ohlhausen, 2013, p. 2). The most important regula-
tory reform in this respect is the ‘Fair Competition Review’ (FCR) system set up in
2016, whereby policy proposals and existing regulations by government agencies
must be reviewed so as to identify regulations that restrict the principle of competi-
tion (Ju & Lin, 2020, pp. 222-223). Nevertheless, there is a relatively mild level of
AML enforcement against state-owned enterprises, or SOEs (Emch, 2008, p. 9; Wang
and Emch, 2013, p. 267 f.), which have enjoyed a special legal status from the very
beginning and continue to play, in certain sectors, both a commercial and a regulatory
role (Fox, 2008). Together with the sometimes drastic interventions by the relevant
authorities, including partial price-fixing and cartel consolidation (Emch & Liang,
2013, p. 5), this shows that the role ascribed to Leistungswettbewerb in the Chinese
economy is not as all-encompassing as early ordoliberals would have hoped.

When aiming to evaluate whether Chinese competition law goes beyond narrow
economic objectives, one can turn to Art. 1 AML, which lists the goals of the regu-
lation as ‘preventing and restraining monopolistic conducts, protecting fair market
competition, enhancing economic efficiency, safeguarding the interests of consumers
and the interests of the society as a whole, and promoting the healthy development
of the socialist market economy.” Moreover, as stipulated in Art. 27 of the AML,
the review of proposed mergers should be conducted based on economic factors
like market concentration but also the merger’s impact ‘on the development of the
national economy.’ As these provisions suggest, and as an in-depth review of critical
cases has confirmed, Chinese competition policy follows various policy objectives
without necessarily according to them any primacy, thus adopting a ‘flexible balanc-
ing approach’ to deciding cases (Svetiev & Wang, 2016, p. 191). Non-competition
factors like employment impact and the creation of globally competitive champions
play a particular role in Chinese merger control (Sokol, 2013, pp. 22-23).

While ordoliberals argued that increased competition would result in broader soci-
etal benefits that allowed for the inclusion of public interest factors, Chinese offi-
cials are mainly concerned with furthering state interests rather than public interests
(Ng, 2020). A practitioner survey of antitrust lawyers across multiple jurisdictions
has revealed the direct intervention of other parts of the Chinese government within
the merger review process, concluding that these other institutional actors have ‘sig-
nificant influence in putting certain conditions on the merger approval not based on
antitrust economics and may require concessions by the merging parties that have
nothing to do with competitive effects’ (Sokol, 2013, p. 35 (emphasis added)). Even
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when ordoliberals allowed for interventions into the property rights of companies,
they clarified that this should not extend to purposes transcending the protection of
competition, such as protecting employment (Moschel, 1980). In other words, even
though both ordoliberal and Chinese competition thinking stress antitrust factors
beyond increasing economic efficiency, there remains a contrast in the type of public
interests to be pursued.

The fourth element in the ordoliberal competition regime is an activist, wide-rang-
ing enforcement approach. By July 2019, the responsible agencies had completed
179 cases involving monopoly agreements and 61 cases involving abusing a domi-
nant position, with fines totalling more than $1.7 billion (Ju & Lin, 2020, p. 221).
Especially China’s merger control and enforcement practice have reached a stage of
maturity (Emch, et al., 2016), which is notable from an ordoliberal perspective, as
merger control promises to prevent economic power from arising in the first place.
Crucial examples of the Chinese competition authorities being vigilant and active
enforcers in the digital age are the Qualcomm case of 2015, in which the respective
company was fined $975 million for unfairly high selling prices, tying conduct, and
the imposition of unreasonable conditions in the chips market (Ng, 2018, p. 88), and
the Alibaba decision from April 2021, whose penalty was even three times higher in
absolute terms (Marco Colino, 2022, p. 218). The delegation of enforcement power
to provincial antitrust authorities in 2019, which previously could not initiate an
AML investigation without authorisation, further strengthened the active enforce-
ment of the rules (Ju & Lin, 2020, p. 230).

A vital element of the activist ordoliberal approach identified above has been its
preference for ex-ante promotion of competition and dissolution of economic power
structures instead of mere ex-post abuse control. In that respect, it is noteworthy
that the FCR system mandates ex-ante competitive assessments of policy measures
and thereby complements the AML, establishing a two-pillar competition policy in
China (Su, 2016). This regulatory reform includes a list of 18 ‘don’ts,” which specify
prohibited competition-restricting policy types like preferential policies and unrea-
sonable and discriminatory criteria for market entry and exit. This list has a ‘strong
flavour of a per se rule’ (Ju & Lin, 2020, p. 223), in line with ordoliberal prefer-
ences (Kiisters & Oakes, 2022). Substantially, the emphasis on market entry and the
detailed ‘18 don’ts’ resemble the dual objective of contestable and fair markets in the
DMA draft regulation, which envisages gatekeepers to comply with ‘the eighteen
do’s and don’ts’ (Vezzoso, 2021, p. 393) comprehensively listed in Arts. 5 and 6
DMA proposal. In the system’s first two years alone, 430,000 Chinese policy pro-
posals were reviewed under the FCR system, of which more than 2,300 were subse-
quently revised to allow for more competition (Ju & Lin, 2020, p. 222).

The ‘techlash’ of 2021 represents the latest step in this trend towards activ-
ist enforcement and, where possible, increased ex-ante regulation of competitive
markets in Chinese competition policy. On February 7, 2021, SAMR published
the above-mentioned final guidelines for the platform economy sector, which aim
to ‘promote the well-regulated, orderly, innovative and healthy development of the
platform economy industries’ (Art. 1 Guidelines). On October 23, 2021, China’s
national legislature published a draft of an amendment to the AML, emphasising that
undertakings shall not exclude or restrict competition by abusing the advantages in
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data and algorithms, technology, and capital and platform rules. From a legal point
of view, it would have been preferable to include key features of the digital economy,
like network effects or consumer lock-in, in the revised law without limiting their
applications to just the Internet sector (Ju & Lin, 2020, p. 237), but the fact that the
latter is now explicitly named signals the political leadership’s wish to rein in the
power of Chinese digital giants. Prominent early examples of this shift in enforce-
ment priorities were Alibaba’s $2.8 billion antitrust fine for exclusionary practices in
April 2021 and, a couple of months later, SAMR’s decision to fine Meituan, an online
food delivery platform provider, $534 million for abusing its dominant position.

Fifthly, one must address the legal-procedural aspects deeply embedded in the rule
of law tradition of European competition law regimes. Considering the strong but
ultimately not rule-bound role of the Chinese antitrust bureaucracy, which acts less
as an objective economic expert or independent judge but rather as a political plan-
ner (Arts. 15, 28, 46 AML), a vital difference to ordoliberalism emerges. Tellingly,
Chinese regulators have used the AML also as an instrument for price control, market
stabilisation, and even foreign policy (Zhang, 2021, chs. 1, 2, and 5). Since other gov-
ernment ministries must agree to a merger approval, internal negotiations about the
relevant ‘non-competition factors’ often prolong the state of legal uncertainty by sev-
eral months (Sokol, 2013, p. 35). While there are deadlines for the length of review
procedures, these can be effectively overridden by the Chinese authorities requiring
parties to submit additional information (Emch, 2009, p. 907). Moreover, ‘where
only the result — and not the manner — of balancing various policy considerations in
enforcement is disclosed by the authority, this leaves the impression of uncontrolled
discretion’ (Svetiev & Wang, 2016, p. 221), which diverges from an ordoliberal rule-
bound regime. Partly, this discretionary power reflects that the AML contains several
‘catch-all clauses’ and that in the Chinese legal order, the administrative body that
has issued a norm retains the authority to interpret it, not the judiciary (Emch, 2008,
pp. 10-13).

Besides the frequent, discretionary, and state-led consideration of non-competition
factors in enforcement, further violations of the rule of law criteria in Chinese compe-
tition policy emerge concerning the unique advantages often granted to SOEs, alleged
discrimination against foreign companies, and the general lack of transparency and
due process in the enforcement process (Ng, 2018, pp. 4-16). There are numerous
reports of Chinese antitrust officials pressuring companies into an admission or coop-
eration (Zhang, 2021). The exclusion of foreign legal counsel from merger review
proceedings denies companies the right to adequate legal representation (Ng, 2018, p.
15). In these proceedings, substantive concerns are typically conveyed orally, not in
writing, which increases legal uncertainty (Emch, et al., 2016). Moreover, the burden
of proof seems too high for plaintiffs seeking redress for antitrust violations through
the Chinese courts (Emch & Liang, 2013). Most published administrative decisions
lack a detailed treatment of the parties’ arguments, the evidence considered, and the
reasoning behind the final decision (Ju & Lin, 2020, p. 234; Wang and Emch, 2013,
pp. 254-256). For instance, the guidelines on what constitutes illegal ‘concerted prac-
tice’ are, according to practitioners, ‘worryingly unclear and possibly too intrusive
for market players’ (Emch, 2011, p. 21). Even when standard theories of competitive
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harm are applied, empirical evidence and structured analysis to support the adoption
of a particular theory are generally lacking (Ng, 2018, p. 37).

Finally, there is a lack of consistency across antitrust decisions (Ju & Lin, 2020,
pp. 225, 234-236). At least partly, slow procedure and minimalist decisions might
reflect the fact that the Chinese competition agencies are understaffed (Ju & Lin,
2020, p. 237) and lack independence and an esprit de corps (Emch & Hao, 2007, p.
21), which encourages informal negotiations and weakens antitrust officials’ voice
vis-a-vis political ministries. More generally, however, this must be seen as a feature,
and not a bug, of a highly illiberal country ruled by a powerful Communist Party with
discretionary powers and interests that can change quickly — which differs from the
ordoliberal understanding of a society governed by rules that apply equally to all. For
instance, when Chinese antitrust officials blocked the merger in Coca-Cola/Huiyuan
(2009), international competition lawyers were puzzled by the absence of a market
definition and the unclear criteria for establishing dominance and anti-competitive
effects, which suggest that the desire to protect a well-known domestic brand against
a foreign company had taken priority over economic methodology.

During the past years of increased enforcement, the picture has remained mixed.
On the one hand, the new FCR system is a promising first step towards more consid-
eration of the rule of law criteria, as it includes a catch-all provision stipulating that
‘no regions or departments shall promulgate policy measures that derogate the legal
rights and interests or increase the obligations of business operators without legal
basis’ (Su, 2016). The new platform guidelines stipulate that the antitrust agencies
shall supervise ‘lawfully, scientifically and high-effectively’ (Art. 3(2) Guidelines).
In recent cases, Chinese antitrust officials have in fact imposed remedies based on
standard economic theories of competition harm as also applied in other jurisdictions
like the EU (Ju & Lin, 2020, p. 232), and the targeting of domestic Tech companies
questions the usual protectionist narrative of outside observers. On the other hand,
this increased enforcement against Internet companies has further exacerbated the
trend of limited judicial scrutiny of administrative decisions (Marco Colino, 2022,
p. 225). Moreover, the planned AML amendments to sanction digital giants will
increase maximum fines, impose individual liability, and give the relevant agencies
greater flexibility to suspend the statutory timeline (Hanley, 2022). ‘Given the lack
of checks and balances in Chinese antitrust enforcement,’ the legal scholar Angela
Zhang comments, ‘this considerable enhancement of the sanctioning power under
the AML will no doubt afford the administrative enforcement agency even greater
discretion’ (Zhang, 2021, p. 222). In other words, the impression of too much discre-
tion in Chinese competition policy echoes some of the procedural concerns regarding
the DMA.

5 Conclusion

This paper compared the core ideas of the early Freiburg School on competition and
the rule of law with current reforms and trends in EU and Chinese competition law
that are motivated by the digital revolution. To do so, the first section defined an
ideal type conception of early ordoliberal competition thought through five elements:
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structuralist thinking surrounding the atomistic market model of ‘complete compe-
tition,” ethical behavioural standards of competition related to the idea of socially
beneficial ‘competition on the merits,” extra-economic advantages of competition in
the social and political sub-orders, as suggested by ordoliberalism’s normative under-
pinnings and its concept of the ‘interdependence of orders,” the recommendation of
activist, ex-ante policies targeted at concentrated economic power, and the rule of law
criteria, especially as they relate to the independence of the competition authority and
procedural fairness.

The following section compared this ideal type with critical elements in the Com-
mission’s recently proposed Digital Markets Act. The economic thinking behind the
DMA’s impetus to establish ‘contestable and fair markets,” despite some ambiguity
in these terms, aligns well with ordoliberalism’s structural reasoning about powerful
‘gatekeepers’ and ethical competition on a level playing field. The extra-economic
benefits of having more market players are described in accompanying documents,
echoing the Freiburg School’s sociological strand. In line with the ideas of early
ordoliberals, the rules complement the lengthy case law procedure with an ex-ante
regime focused on regulation by design. Still, the potential trade-offs with other pol-
icy fields, like privacy and industrial policy, the unclear way in which the list of gate-
keepers is established and updated, and the planned involvement of Big Tech firms in
the regulatory dialogue mean that the most significant deviation from ordoliberalism
can be seen in the DMA’s procedural aspects.

A similar picture emerged when turning to the Chinese Anti-Monopoly Law and
the latest changes to its content and enforcement. Illuminating overlaps with ordolib-
eralism arise in the Chinese officials’ structuralist antitrust approach, their focus on
behavioural remedies, and their sense of non-economic factors that might matter in
an antitrust setting. The activist enforcement of the competition rules, especially dur-
ing the recent ‘techlash,” and their complementation with a set of ex-ante obligations
(‘don’ts’) likewise aligns with the preferences of early ordoliberals and the DMA.
However, it was shown that the responsible agency is not independent and repeatedly
violates several rule of law criteria. Overall, the Chinese competition law system
shows relatively more parallels to the ordoliberal ideal type in its substantive rather
than its procedural dimensions. Nevertheless, these similarities, which mainly relate
to the ‘law in the books,’ should not be overstated, as the supposedly pro-competitive
intent of the proposed rules for the digital economy are implemented, applied, and
enforced in an illiberal society with a powerful political party at its centre — and
these are elements that precisely an ordoliberal perspective, which emphasises the
interdependence of the legal order with the broader economic and political system,
cannot ignore.

Overall, the arguments and examples put forward in this paper contribute to two
main discussions in the literature. First, the emphasis on the rule of law aspect is
timely and relevant for current competition law practice. Tellingly, Bohm’s trust in
the capabilities of an antitrust bureaucracy, to which he once belonged in Weimar
times, quickly changed after the war and he became more sceptical (Norr, 1994, p.
158). As if confirming Bohm’s fears, the new regulatory proposals in Europe and
China suggest that competition officials may be failing to rely on sound evidence,
protect due process, tailor remedies to the underlying harm, and avoid discrimina-
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tion on non-competition grounds when dealing with the digital economy (Taladay &
Ohlhausen, 2022). Thus, reformers and enforcers should select ‘gatekeepers’ based
on objective data. From an ordoliberal perspective, relying on indicators that go
beyond economic criteria and include political power (Baum and Messer Forthcom-
ing) seems a promising path.

Secondly, the identified lack of thinking about procedural rules and actual imple-
mentation also characterises the flourishing literature on ordoliberalism and its leg-
acy. While many significant substantive parallels and differences have been drawn
in recent years between ordoliberal theory and certain policy areas at the national
and European levels, for example, regarding competition policy or central banking,
the role of related legal mechanisms based on the rule of law — and their normative
advantages in terms of freedom and human rights — has been ignored. Based on the
arguments put forward in this paper, ordoliberal literature and ideas could contribute
to the currently emerging research agenda on the nexus between democracy, Big
Tech, and competition law (Robertson, 2022), whose goal is to explore how democ-
racy-related harm could extend existing theories of competitive harm in data-driven
digital markets.

In this way, it becomes clear that ordoliberalism has not really ‘gone China’ —
this, it is stipulated, would require introducing a whole set of procedural safeguards
adapted to the demands of the digital age. In this respect, the fate of the Unirule
Institute of Economics is telling. It was ordered to be shut down in 2019 after a
long series of suppression, harassment, and interruptions. Many Unirule scholars are
banned from publishing or writing for public news outlets, and those affiliated with
government-backed organisations had to sever ties with Unirule. Nowadays, China
is a highly illiberal country, and the struggle for power brought about by the digital
revolution, both in the economic and the political realms, means that the Chinese
Communist Party is increasingly intolerant of different voices — including ordoliberal
ones.
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