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ABSTRACT

Purpose: This research seeks to examine the cross-default and cross-collateral clauses in loan agreement that meet
the principles of justice and the principle of balance, especially in developing countries such as Indonesia.
Design/methodology/approach: A legal normative review method is used in this study. The cross-default clause
and cross-collateral clauses are discussed in relation to existing legal practices in this paper, and a new framework
is proposed. The topic in the research centers on the principles of justice and equality for creditors and borrowers.
Findings: It concludes that the cross-default and cross-collateral clauses do not fulfill the principles of justice and
balance. Cross-default clause shows injustice when associated with subsidiaries’ performance. Cross-collateral clause
does not fulfill the principle of equality because it has a higher collateral execution position than other non-bank
creditors or non-cash management services bank. This study suggests that debtors reconsider the provision of
cross-default and cross-collateral clauses. Cross-default can be limited to a minimum default value. Cross-collateral
must be abolished to deliver justice to all creditors.

Research limitations/implications: The prelamination of this research is that it does not address the issue of negotia-
tions between creditors and debtors. Finally, existing creditors are unlikely to change the rights they have already obtained.
Further research can be developed by researching the types of businesses that provide a fixed asset guarantee value.
Originality/value: This study provides a novelty by rethinking principle of fairness and equality in cross-collateral
and cross-default clauses in loan agreement, under insolvency.

Keywords: Default, Equality, Justice, Loan Agreement

will risk the debtor's ability to repay debt (Hu et
company's).

1. Introduction

Creditors are also part of a company's ecosystem

A company is part of a business ecosystem (Azzam
et al., 2017). If one business ecosystem is disrupted,
the company's performance also will be disrupted.
Creditors believe that disruption to the ecosystem
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(Omarini, 2018). The disturbance of one creditor will
affect the overall performance of the company.
Creditors will ask for a correlation in the relationship
between one loan and another loan. This is referred
to as a cross-default clause (Olivares-Caminal, 2017).

Creditors view that disruption to a value chain
will risk the company's ability to pay. Creditors must
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anticipate risks. Creditors view risk to the debtor as
a systemic risk. Collateral on one loan can be netted
off with other loans. Collateral on one loan can be
used to cover other loans. This clause is a cross-
collateral clause (Sriwati, 2021).

This research explicitly discusses cross-default and
cross-collateral clauses in loan agreements related
to the principles of justice and principles of equality.
However, no research examines the relationship between
loan agreements and the principle of justice and principles
of equality. This research connects legal philosophy
with business policies, especially loan agreement. It
has the advantage of linking legal philosophy with firm
loan policies.

The findings of this study will aid in the establishment
of debtor-creditor loan agreements and creditor-creditor
agreements. In the future, research will lead to improved
commercial ties. The study will reveal how to establish
a positive relationship between creditors and debtors,
as well as creditors and creditors.

The interests of creditors and debtors are diametrically
opposed. Creditors want to know that the loans they
pay out are secure. Creditors will tie borrowers and
supply loans at high interest rates, whereas debtors
prefer flexible loan terms and low interest rates. On
the other hand, debtor and creditor have mutualistic
symbiotic relationship. Agency theory deals with the
connection between debtors and creditors (Ria &
Nuryanto, 2018).

Furthermore, the relationship between creditors
and other creditors is a source of concern. All creditors
desire to be treated equally, which is known as the
principle of equality. Each creditor, on the other hand,
wants to be in a better position than the others. Debtors
must be treated equally by all creditors. This fairness
will be reflected in a loan arrangement based on
the notion of justice.

II. Literature Review

Cross-default is a clause in a loan agreement between

a company and a financial institution regulating default
conditions (Kogin et al., 2018). Cross-default is a
condition of default of one agreement related to another
agreement or to another company that has a business
relationship with it. (Mursyida, 2017; Dawson, 2018).
Creditors know the conditions of default earlier will
provide better conditions. Cross-default clause will
provide better conditions for creditors. Creditors will
be able to act to secure their positions. This scheme
is depicted in Figure 1.

The relationship between defaults and other companies
occurs if one company has a close relationship with
another company (Ams et al., 2018). The parent company
guarantees the debts of the subsidiary. The creditor
will collect the debt of the defaulting subsidiary to
the parent company. Dependence on certain suppliers
will put the company at risk. If the main supplier
defaults, then the company will have difficulty supplying
raw materials, resulting in a potential default. Cross
defaults are caused by the relationship between the
parent company and its subsidiaries, the relationship
between the company and its principal supplier, and
the relationship between one credit arrangement and
another credit agreement (Beaver et al., 2019). Another

Y
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Figure 1. Cross Default Scheme



linkage is the relationship between the guarantor and
the guaranteed party (Putri et al., 2019). The company
establishes a new business that requires financial
support from creditors. Creditors only provide loans
to companies that have been running for more than
two years. Creditors provide loans to new businesses
on condition that there is a guarantee from the parent
company. A shareholder guarantees the company, going
into bankruptcy (Zulpahmi et al., 2018; Hu, 2021).
Shareholders who provide guarantees are unable to
cover creditors' losses on their promises. Then, the
guarantor becomes subject to bankruptcy (Teco, 2021).

Cross-collateral clause has two meanings. The
collateral in a loan agreement can be used to cover
losses in other loan agreement with the same creditor
(Sriwati, 2021). Another function is that it regulates
the guarantee given to additional financing or collateral
to two loans (Austin, 2019). If collateral goods have
a greater value than the value of the outstanding
loan. The exact collateral goods are pledged on other
loans. The parties receiving the loan will sign a guarantee
agreement jointly for one collateral item. Cross-collateral
clause offers a better position for creditors who have
more than one loan if the collateral value is greater
than the outstanding loan (Zhang, 2018).

Creditors who make two loans to a company can
also link the collateral provided by each loan. In
addition to cross-collateral clause, cross-default clause
parties be related to the net off of the parties' debts.
This scheme is illustrated in Figure 1. Cross-default
clause gives creditors a better position than other
creditors. (Schwert, 2020)

Cross-collateral clause and cross-default clause are
clauses commonly used in lending by financial institutions
to consumers (Hielmy, 2020). Cross-collateral clause
is a clause where one or more collateral guarantees
more than one debt obligation. The purpose of the
cross-collateral clause is the same as providing
guarantees, namely to give creditors a better position
with preferential rights over credit guarantees. In
addition to cross-collateral clause, the credit agreement
also has a cross-default clause. Cross-default is a
condition where some credit payment obligations are
bound by default. One credit payment obligation will
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be considered in default if the other related credit
payment obligations are also in default (Mursyida,
2017). The cross-default clause effect can trigger a
domino effect of default. Credit that has not been in
default will be in default due to the cross-default clause.

The credit agreement thoroughly explains the legal
relationship between a company as a debtor and a
financial institution as a creditor. The cross-default
and cross-collateral clauses are required clauses in
the agreement (Sriwati, 2021). Creditor position
problems can arise if there are creditors who have
preferred positions. This research will discuss whether
cross-default and cross-collateral clauses protect the
interests of creditors and provide justice and balance
between creditors and other creditors.

Agreements made by two parties also must meet
the principle of balance. The parties to the agreement
have rights and obligations that are balanced between
them (Svirin, 2019; Sukmana, 2020). If the agreement
is a share purchase agreement, the seller has to deliver
the shares, and the buyer's commitment is to pay.
Buyers and sellers are in the same position.

According to Aristotle, there are two sorts of
justice: distributive justice and commutative justice.
Distributive justice is based on the notion of rewarding
people based on their contributions. Commutative
justice is a sort of justice in which each person receives
the same amount based on the services he or she
has rendered (Klein, 2017). Under distributive justice,
creditors have a claim to services. Creditors are
credited with lending the funds needed by the
company. The company uses the loan funds to develop
its business (Tarasov, 2019). Creditors are entitled
to compensation for funds used by the debt or value
in use. The debtor can use the debtor's loan funds
and make a profit.

Business ethics are extremely important in the
business sector. The debtor must be financially capable
of repaying the loan. In the eyes of the creditor,
the debtor's reputation is extremely essential. There
are two types of business ethics: descriptive and
normative. Business ethics, according to the descriptive
definition, are the attitudes and rules that are observed
within a company. As a result, all we're doing is
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documenting what's going on. Meanwhile, business
ethics is a normative assessment of the degree to
which observable conventions, attitudes, and norms
are ethical (Ghillyer, 2020).

Meanwhile, John Rawls had a different view on
justice. Rawls stated that justice is fairness. The court
is not an institution that only judges but has an abstract
component, namely "a place to provide justice. The
function of justice is related to the court's task or
the duty of the judge to provide justice (Rawls, 1970).
Justice is giving rights to the person. Justice is equated
with fairness. Fairness is one of the principles of
good corporate governance (Naqvi et al, 2011).

In law enforcement, according to Friedman, the
law must be delineated by the content of the law,
by the structure of law, and by the culture of law.
Enforcement of the laws is not only done by
implementing legislation. The implementation of the
law must empower the legal apparatus and legal
facilities. The performance of the law also creates
a favorable legal culture for the community. The
legal culture is reflected in adherence to the contents
of the agreement by the parties.

Justice had become a subject of study in various
philosophical and religious circles, politicians, and
legal thinkers (Bahder, 2017). A definite measure
cannot determine justice. Whether something fulfills
the element of fairness or not, justice is often difficult
to establish. It seldom satisfies all parties. The debate
about justice is still ongoing. This justice issue has
encouraged people to submit the formulation of justice
to legislators. Judges determine justice based on their
considerations when making decisions.

Because the notion of justice is not confined to
current resource, it also refers to moral problems.
The judge's choices in drafting laws and regulations
are included in the legislation. According to the law
and rules, the judge's ruling must provide fairness
to the disputed party.

Rights are attached to creditors with collateral
against debtors at the time of bankruptcy per the
provisions of the Insolvency Law. Secured loans will
be executed first, then unsecured loans (Donaldson
et al., 2019). Collateral with mortgage and fiduciary

gives special rights to the owner of the guarantee.
This guarantee protects the right holder from claims
by other creditors when the company goes bankrupt.
(Juzikiené, 2018). Creditors with collateral have the
right to execute guarantee. (Wardani, 2021; Johan, 2021).
Debtors who have taken out a bank loan are
frequently unable to pay off all of their bills. Default
occurs when creditors are unable to pay their debts.
Inequity can be seen in default conditions. The principal
and unpaid interest make up the debtor's debt. The
fundamental requirement to pay credit installments
on time is mentioned in a loan agreement as the
loan provision. The debtor is said to be in default
if he is unable to pay his debt after the payment
time has expired. Banks, as creditors, can execute
collateral with non-performing loans (Hidayat, 2018).
Creditors will not receive a loan return or interest.
The debtor has not fulfilled its obligations. Debtors'
ability to pay will, however, be influenced by
macroeconomic factors such as recession and pandemics.
Debtors can seek for debt restructuring while continuing
to pay their bills. Good borrowers who are unable
to pay due to macroeconomic situations differ from
bad debtors who actively do not fulfill their obligations
or take risks on their debts. Debtors with nefarious
motives will deprive creditors of their rights.

On the other hand, in insolvency, the bank is
the secured creditor and the preferred creditor. As
creditors who have collateral rights, banks can execute
their guarantees at any time if the debtor defaults.
Banks' legal protection is the right to enforce guarantees
in a state of insolvency, even though there is no
bankruptcy. This provision has been regulated in the
Insolvency Law in Indonesia (Lie et al., 2019).

Secured creditors are creditors who hold collateral
rights over the property. Secured creditors can sell
goods that are collateral and can take the proceeds
of the sale. Proceeds from the sale of collateral cover
the loan losses. For a bank loan agreement with collateral
rights, the creditor can directly execute the collateral
if the debtor defaults and the collateral can be auctioned
(Prastika et al., 2017).

Bankruptcy is a court decision that results in
a general confiscation of the debtor's wealth (Dewi &



Markeling, 2013). Bankruptcy can occur if the company
defaults to creditors. Creditors can file for bankruptcy
against debtors. Secured creditors can execute collaterals
based on the loan agreement. Unsecured creditors
have no collateral. Therefore, the reorganization plan
or debt restructuring only applies to unsecured creditors
(Johan, 2021). Execution of guarantees can delay
the process of the reorganization plan. (Dewi &
Tjatrayasa, 2017).

From the perspective of bankruptcy law, if a debtor
goes bankrupt and his assets are not more than the
debt, the unsecured creditors who are the most
disadvantaged may not get any repayments at all
from the debtor. For this reason, bankruptcy facilities
must not be used for bad intentions (Disemadi, 2021).
Unsecured creditors are creditors who support the
running of the company. Unsecured creditors consist
of suppliers and other unsecured loans. Meanwhile,
employee salaries are unsecured creditors (Rosmiati
et al., 2021). Unsecured creditors are an important
source of financing for companies. The position of
unsecured creditors must be fair with other creditors.
Employee salaries are recognized as preferred creditors
under the Indonesian Civil Code (Yulianingsih, 2021).

The Bankruptcy Law in Indonesia currently face
challenges. It increases the relationship problems between
creditors and debtors. The initial concept of the
Bankruptcy Law was to settle debts and receivables
quickly, fairly, openly, and effectively settle debts
so that the parties do not harm each other. Regulations
provide legal certainty. Businesses have a definite
way of resolving disputes. The quick settlement benefits
both the creditors and debtors (Fitria, 2018). Bankruptcy
can resolve default disputes in less than one year.
If debtors and creditors do not reach a reorganization
agreement, the debtor will end up in bankruptcy court
(Muryati et al., 2017).

As previously stated, during the COVID-19 epidemic,
the usage of the Bankruptcy Law has changed. Many
businesses, as well as creditors, have declared bankruptcy.
Debtors have expressed their dissatisfaction with
bankruptcy as a result of COVID-19. Due to unforeseen
circumstances, the debtor has been compelled default
(Johan, 2020). Several countries' governments have
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imposed bankruptcy moratoriums during the COVID-19
pandemic (Clarke, 2021; Noerr, 2020). The governments
of Russia, Belgium, the UK, and Australia have provided
flexibility to insolvent companies during the COVID-19
pandemic (AFSA, 2021; Callanan, 2020).

In addition, the implementation has not synchronized
with the Bankruptcy Law in reality, where creditors
holding mortgage rights cannot directly execute
mortgage guarantee. The bankruptcy curator still takes
the creditor's right of responsibility for the collateral
in the bankrupt company. In some cases, the curator
may treat the mortgage object as if there was no
liability in the event of bankruptcy. (Husni, 2020).

Legal protection against the position of third
parties in claiming their rights due to actio pauliana
can be determined through the type and nature of
the receivables from each creditor. To fulfill their
rights, third parties in bankruptcy cases are unsecured
creditors (Putri & Artha, 2020).

Equality is a fundamental human right that is
enshrined in numerous national constitutions as well
as international and regional conventions (van den
Brink, 2021), The Oxford Dictionary define" "equality"
as "the state of being equal." From a legal standpoint,
it is an ambiguous idea. When determining whether
a given rule or situation can have a detrimental or
undermining effect, the translator, that is, the judge,
must put in a significant amount of creative work.
Because the value of characteristics used to separate
people or grant preferential treatment has varied
throughout time, the equality principle has been
undefined historically (Olivares-Carminal, 2018). Both
public and private legal relations are built on the
ideals of liberty, equality, and solidarity. People are
free to do what they choose without being constrained
by the aspirations of others or the ideals of equality,
and they all have the same legal standing to exercise
and strengthen their rights. Individuals are treated
equally under the law in this situation (Atikah, 2020).

The banking relationship between the executing
bank and the client must be founded on the principle
of equality, which is further defined by the fiduciary,
prudential, and secrecy principles, as well as the
principle of understanding the customer (know your



GLOBAL BUSINESS & FINANCE REVIEW, Volume. 27 Issue. 3 (JUNE 2022), 1-13

customer principle) (Ramadhani, 2020). In the management
and acquisition of bankrupt assets, the principles of
equal treatment of creditors and pari passu prorata
parte are applied simultaneously and cannot be separated
(Winanto & Muryanto, 2019).

This research shows the linkage of particular
clauses in credit agreements with the main legal
principles. Clauses in a contract must still refer to
legal principles. Clauses that fail to meet legal principles
can be canceled. The clauses discussed are cross-default
and cross-collateral clauses. The legal principles
discussed are the legal principles of justice and the
legal principles of equality. This research reviews
the provisions that become standard clauses in credit
agreements with legal principles. This research is
novel because it reviews the guarantee clause based
on legal principles.

The research begins with the research background
and literature review, research method, discussion,
and conclusion. This research examines fairness and
balance in the relationship between debtors and
creditors. This research explains cross-default clause,
cross-collateral default, the principles of justice and
the principle of equality between parties, cross-
collateral, cross-default and solutions so that cross-
collateral and cross-default can fulfill the principle
of justice and equality. This research contributes to
the development of credit agreements between financial
institutions and consumers in terms of the principle
of justice and principle of equality. This research
is a study that links legal principles with economic
theory, especially those related to bankruptcy, agency
theory and capital structure theory.

III. Research Method

This research uses a normative legal research method.
This research uses primary material sources, namely
the purpose of forming laws, legislation, norms, and
the legal basis. Secondary materials are sources of
research materials supporting the primary materials.

Source materials in the form of scientific articles,
articles at conferences, and books related to research
topics are consulted. Other research sources are drawn
from the internet on related issues and other matters
in the public domain. Several economic and financial
theories, such as bankruptcy theory and agency theory,
are also tied to this study (Johan & Ariawan, 2021). The
interaction between creditors and debtors is the subject
of agency theory. Information between creditors and
creditors is linked to the theory of asymmetric
information. While bankruptcy theory is linked to the
debtor's liquidation situation at the moment of default.

The research begins with a discussion of credit
agreements between financial institutions and companies.
This credit agreement raises several issues that concern
this research. This research framework examines the
relationship between the principle of contract and
the principle of law, the cross-default, and cross-collateral
clauses. The principle of law discusses the principles
of justice and equality. This study discusses the
cross-default clause and cross-collateral clause related
to existing legal norms. The research discussion focuses
on the principle of fairness and the principle of
equality for creditors and debtors.

Several financial institutions have provided loans
to each company. Five banks have provided loans
to XYZ. Bank A makes two loans to company XYZ,
whereas banks C, D, E, and F each make one loan.
In loans A and B, Company A has a cross default
clause. Bank loans E and F, on the other hand, have
a cross default. Between bank loan agreements A,
C, D, E, and F, the research discussion is about
the principles of justice and equality. This research
framework is described in Figure 2.

IV. Results and Discussions

A. Cross-collateral, Principle of Justice, and
Principle of Equality

Financial institutions will provide loans based on
the 5 C (character, capacity, collateral, condition,
and capital) of credit concept. Character is the most



Asset & Liabilites Management

Suwinto Johan, Amad Sudiro, Ariawan Gunadi

Principle of Agreement Principle of Law

Cross Collateral iﬂ- -——

Principle of
Justice

A

Company
(Debtor)

Principle of
Equality

Cross Default i‘

Loan A = -
———
Financial
Institution A
-
Loan B [
O ——
Financial
Institution C LoanC
~— . )
S —_—
Financial
Institution D Loan D
~ o )
G —
Fll?anflal Loan E
Institution E
) S . )
/—i— R
Financial
L F
Institution F oan
| S . )

Figure 2. Research Framework

challenging factor to justify. Financial institutions
tend to lend to customers they already know. Banks
already know the character of existing customers.

Customers tend to establish relationships with
existing banks. The customer will limit the number
of banks in doing business. The limited number of
banks has both positive and negative effects. The
positive effect is that the customer has an anchor
bank, while the negative effect is that the customer
has a dependence on a particular bank. Anchor bank
will be a bank that supports customer financing needs.

Banks provide additional loans to existing customers.
Existing loans have collateral with a specific coverage
ratio. As time goes by, the balance of the debt decreases,
and the collateral value remains and the coverage
ratio increases. The customer negotiates with the bank
to exchange the collateral according to the debt
balance. The customer bank requires a new loan with
the collateral. The bank offers to provide new loans
with the same 110% coverage and cross-collateral
against existing loans.

The customer agrees to the bank's offer of new
cross-collateralized loans. The new loan has a 110

percent coverage ratio. As a result, the loan coverage
ratio is currently at 137.5 percent. As a result of
the payment, the loan sum is reduced, but the collateral
remains. The ratio is 110/80 = 137.50 percent since
the loan balance is 80 percent of the existing loan
and the collateral is 110 percent.

The bank extends a $100 loan, with the debtor
giving $110 in collateral, for a total loan of 180 and
a total collateral value of 220. The total coverage
ratio is 220/180 = 122 percent with this cross-collateral
clause. A collateral coverage ratio of 110 percent
is estimated by other creditors. Because of the cross-
collateral clause in the agreements, the real value
of the collateral coverage ratio for the two loans
is 122 percent. The coverage for collateral is depicted
in Figure 3.

The cross-collateral clause indicates that the credit
agreement does not meet the principles of fairness
and balance among creditors. Creditors do not have
the same position in the cross-collateral clause. This
clause results in differences in the collateral coverage
ratio. Between creditors, there is a lack of complete
information. The credit agreement clauses are not
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described in detail in the audited financial statements.
Asymmetric information exists between creditors and
debtors.

A company's audit report states the value of the
guarantee and the collateral coverage ratio. However,
the audit report does not explain the cross-collateral
clause. This information is indicative of the existence
of asymmetric information. Asymmetric information
creates an imbalance in the position of creditors.

Creditors execute the collateral based on the cross-
collateral clause. Cross-collateral information will appear
if the debtor is in default. Other creditors will know
that the position between creditors is not balanced.

B. Cross-default, Principle of Justice, and the
Principle of Equality

Financial institution examines the risks of a debtor
in repaying the loan. These credit risks include the
sources of income, raw materials, market disturbances,
and other matters that may affect the ability to pay.

Some financial institutions consider that shareholders
influence the payment ability of subsidiaries. Financial
institutions will put a cross-default clause on shareholders
against subsidiaries. If the shareholders default, the
subsidiary will also default. Default criteria can be
grouped into two types, loan and company defaults.

A cross-default loan is a default on one loan that
results in another loan. Corporate defaults are defaults
that occur in companies and are not limited to loans.
Determination of default must be according to the

criteria for default based on the agreement or through
the courts.

Bank's parent firm defaults on one of the bank's
loans, it causes defaults on subsidiary loans to follow.
The parent company loan has a cross-default clause
in the subsidiary loan arrangement with the bank.
The parent business owns the majority of the stock.
Figure 4 illustrates cross-default scheme. The parent
company's business is distinct from that of the
subsidiary. Both businesses are limited-company's
corporations (LLCs). The parent company's connection
with its subsidiaries is merely an investment relationship.

In the meantime, there are parent companies and
subsidiaries that do not have a binding relationship.
Subsidiaries and parent companies operate independently.
However, the parent company's cross-default clause
against the subsidiary results in a default on the
subsidiary. The subsidiary’s business is not affected
by the parent company's insolvency. However, due
to the cross-default clause, the subsidiary's business
also defaults because the subsidiary's business was
disrupted. All obligations of the subsidiary go into
default. This cross-default is illustrated in Figure 4.
This subsidiary is a stand-alone entity with no significant
business ties to the parent corporation. This is not
the same as a subsidiary that is heavily reliant on
the parent firm.

Cross-default clauses create systemic risk. Default
on one loan results in default on all loans. The company
as the debtor will also be in default. However, the
default trigger is not from the company.
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The cross-default clause does not reflect the principles
of justice and equality. Defaults on the parent company
result in the subsidiary being ruined. Financial institutions
in subsidiaries consider that the parent company’s
insolvency decreases the subsidiary's ability to pay.
This clause shows that it does not meet the principles
of balance and justice. It should be noted that not
all defaults of the parent company affect a subsidiary.

The cross-default clause does not apply to all credit
agreements. Not all creditors will have the same rights
in determining the cross-default clause. The cross-
default clause is never clearly stated in the credit
agreement and is open to all creditors. This agreement
between the parties does not fulfill the principle of
balance.

In general, the cross-default clause applies to the
parent company, as well as to other loans. If a loan
is in default, the different loan facilities will be in defauilt.
Many factors can cause a loan default. Bankruptcy
has dire implications for creditors and debtors. The
reputation of the debtor in default creates a bad record.
Creditors are required to provide for losses for debtors
who default.

C. Cross-default and Cross-collateral

Cross-collateral has no effect if the company is

not in default. The default condition raises the creditor's
rights to the collateral. Creditors cannot execute
collateral if they are not triggered. Cross-default will
arise if there is a default agreement. Cross-defaults
affect cross-collateral.

Collateral and cross-collateral clauses are two
different clauses. Collateral is an article that regulates
guarantees in credit agreements. The cross-collateral
clause is a clause that binds one contract to another.

Default is a condition in which creditors are unable
to pay their maturing and collectible liabilities.
Liabilities can be debts that are due or promises
that must be fulfilled. The cross-default clause is
a clause that governs the binding conditions of default
between one contract and another.

Default will rise to cross-default. After a cross-
default occurs, it will cause a cross-collateral. Defaults
have a systemic effect on overall company performance.

D. Solutions to Fulfill the Principles of Justice
and Equality

The cross-collateral clause must be removed from
the credit agreement. The cross-collateral clause does
not fulfill the principle of pari passue pro rate parte.
This clause gives preference rights to certain creditors.
Abolishing these clauses gives creditors the same
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position based on the principles of justice and equality.
Collateral can be asset guarantees in the form of
fixed or current assets.

Another alternative to the cross-collateral clause
is to have collateral coverage be based on a ratio
so that no party will benefit. The debtor must ensure
that the collateral that the creditor can obtain is in
the form of a percentage, not an asset. Many banks
will always stick to the value of guaranteed assets
rather than the debt-to-guarantee ratio. This is a
common occurrence in developing countries like
Indonesia. Furthermore, the loan value cannot be
used to divide the fixed asset value. A single unit
represents the fixed asset value. The proposed collateral
coverage is illustrated in Figure 5. The ratio shows
a decrease in the debt balance followed by a decrease

110
100 88
80

Collateral/ Loan Coverage 110%

(Beginning) (After Six Month)

Collateral/Loan Coverage 110%

in the collateral balance.

A cross-default clause with limits is provided by
the debtor. Creditors want the cross-default clause
because it anticipates risk. The debtor has the option
of setting a minimum default value. The default value
must represent an issue that has an impact on the
company’s performance. The default limit’s value must
reflect the value of the company's capital. Figure 6
illustrates these limiting conditions.

Many businesses in underdeveloped nations, such
as Indonesia, are at a disadvantage when it comes
to negotiating with creditors. The debtor is concerned
that the creditor would refuse to give a loan as a
result of the negotiations. The debtor sees the loan
as a sort of self-trust.

Limiting the minimum value of cross-defaults

110
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198

180

Total Collateral/ Loan
Coverage 110%

Collateral/ Loan Coverage 110%
(Additional Loan)

Figure 5. Equal Collateral per Loan Coverage
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provides fairness and balance to all parties. Not all
default conditions can cause systemic effects. Cross-
default settings must reflect the value of justice and
balance in a two-party agreement.

V. Conclusion

A credit agreement is a form of contract. The
clauses in an agreement must fulfill the principle
of equality and the principle of justice. The cross-
default clause and the cross-collateral clause in the
credit agreement do not meet these two principles.

The debtor may offer modifications to the cross-
default clause and the cross-collateral clause. Limiting
the collateral value to the collateral ratio is one
alternative. Determining the default value based on
a deal that has a significant effect is another. Limitation
to this value and percentage offers fairness and balance
to all creditors. Further research can be developed
by researching the types of businesses that provide
a fixed asset guarantee value. In addition, the prelamination
of this research is that it does not address the issue
of negotiations between creditors and debtors. Finally,
existing creditors are unlikely to change the rights
they have already obtained.

Another line of inquiry could be to undertake a
poll of foreign creditors' perspectives on developing
country borrowers. In addition, research can also examine
the views of supporting professions such as lawyers
and arbitrators regarding debt dispute resolution. Other
research can be developed by conducting comparative
studies of debt disputes between countries.

VI. Managerial Implications

The debtor must be able to discuss the terms of
arrangement with the creditor. Debtors' negotiations
are not considered defiance of creditors. The debtor

Suwinto Johan, Amad Sudiro, Ariawan Gunadi

must consider the long-term repercussions of his
business and ensure that the creditor is treated fairly.
Debtors must preserve a good reputation in the eyes
of all creditors. Creditors must request debtor information
and have faith in the debtor. Creditors' faith in debtors
will foster a favorable business climate.
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