
Goettel, Aleksy

Article

Concubinage in the Polish tax law

Contemporary Economics

Provided in Cooperation with:
University of Finance and Management, Warsaw

Suggested Citation: Goettel, Aleksy (2021) : Concubinage in the Polish tax law, Contemporary
Economics, ISSN 2300-8814, University of Finance and Management in Warsaw, Faculty of
Management and Finance, Warsaw, Vol. 15, Iss. 3, pp. 339-374,
https://doi.org/10.5709/ce.1897-9254.454

This Version is available at:
https://hdl.handle.net/10419/297577

Standard-Nutzungsbedingungen:

Die Dokumente auf EconStor dürfen zu eigenen wissenschaftlichen
Zwecken und zum Privatgebrauch gespeichert und kopiert werden.

Sie dürfen die Dokumente nicht für öffentliche oder kommerzielle
Zwecke vervielfältigen, öffentlich ausstellen, öffentlich zugänglich
machen, vertreiben oder anderweitig nutzen.

Sofern die Verfasser die Dokumente unter Open-Content-Lizenzen
(insbesondere CC-Lizenzen) zur Verfügung gestellt haben sollten,
gelten abweichend von diesen Nutzungsbedingungen die in der dort
genannten Lizenz gewährten Nutzungsrechte.

Terms of use:

Documents in EconStor may be saved and copied for your personal
and scholarly purposes.

You are not to copy documents for public or commercial purposes, to
exhibit the documents publicly, to make them publicly available on the
internet, or to distribute or otherwise use the documents in public.

If the documents have been made available under an Open Content
Licence (especially Creative Commons Licences), you may exercise
further usage rights as specified in the indicated licence.

  https://creativecommons.org/licenses/by/4.0/

https://www.econstor.eu/
https://www.zbw.eu/
http://www.zbw.eu/
https://doi.org/10.5709/ce.1897-9254.454%0A
https://hdl.handle.net/10419/297577
https://creativecommons.org/licenses/by/4.0/
https://www.econstor.eu/
https://www.leibniz-gemeinschaft.de/


www.ce.vizja.pl

339

This work is licensed under a Creative Commons Attribution 4.0 International License. 

The main goal of this study is to assess whether, and if so, how the tax policy is implemented in 
Poland in relation to informal partnerships. The justification for conducting research in this area 
is the growing number of such relationships and the demands formulated by the public on the 
principles of taxation of cohabitants. The study analyzes not only taxes on natural persons, but also 
the provisions governing the principles of tax liability. The research shows that while pro-family tax 
policy is implemented on a fairly large scale in Poland, it does not apply to cohabitants. In principle, 
cohabitants do not have the right to any preferential taxation rules, above all tax reliefs and exemp-
tions. Moreover, the analysis of the research material clearly indicates that staying in cohabitation 
can even aggravate the situation of a cohabitant under tax law (which can be seen perfectly well on 
the example of a cohabitant's liability for his partner's taxes). On the basis of a critical analysis of the 
Polish tax law provisions, the general thesis has been formulated that the situation of cohabitants is 
affected by deep asymmetry, because on the one hand the legislator uses cohabitation to improve 
the allocation of public revenues, but on the other hand it does not include cohabitants with pro-
family tax policy (although cohabitation is very similar to marriage). The study includes certain de-
mands on the legislator, thanks to which it is possible to cover cohabitants by pro-family tax policy.

1. Introduction1. Introduction
There has been a steady increase in the number of 
informal partnerships in this century. In Poland, 
for instance, although not on the same scale as in 
most countries of the European Union, this trend 
is also visible (Ryznar & Stepien-Sporek, 2019). 
Regardless of why an increasing number of people 
choose to stay in cohabitation with their partner, it 
is important that this phenomenon has a significant 
impact on legal systems of individual countries. An 
extremely important manifestation of the growing 
importance of informal relationships are – under-
taken by many countries (e.g., Norway, Sweden, 
Ireland, Italy, Lithuania) – successful attempts 

(more or less) to regulate comprehensively the is-
sue of cohabitation in a single legal act (Barlow, 
2004; Skuza, 2020; Pawliczak, 2020). It should be 
made clear, however, that cohabitation also affects 
the legal systems of those countries, where legal 
acts – specifically dedicated to cohabitants – have 
not been adopted. In Poland, despite the attempts 
made, no law that would in any way regulate infor-
mal partnerships has been passed (Ryznar & Stepi-
en-Sporek, 2019; Zaborowska, 2015). However, as 
stated above, the cohabitation is not neutral from 
the point of view of the Polish legal order. It may 
seem that since cohabitation has not been regulated 
in the Polish family and civil law, its influence on 
the legal system must concern almost exclusively 
public law. Therefore, it is worth asking whether co-
habitation, as a significant social phenomenon, is of 
any importance from the point of view of tax law? 
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The answer to this question (which is the primary 
objective of this article) is extremely important, 
since taxes, as the main form of compulsory public 
tributes in most developed countries, have a signifi-
cant impact on the social situation and determine 
the numerous actions  (family, economic, property 
or professional) undertaken in daily life. 

Let us therefore repeat, that the purpose of this 
analysis (based on formal legal and dogmatic ap-
proach) is an attempt to answer the question 
whether the State's tax policy includes informal 
partnerships. Assuming that, through an analysis, 
we can answer to the above question in the affirma-
tive, another question becomes relevant - whether 
cohabitation is beneficial for the informal partners 
(especially in comparison to the spouses) in the 
light of Polish tax law? The considerations, which 
include the attempt to remove the aforementioned 
doubts, are to enable formulating possible postu-
lates to the legislator. It is important, after all, for 
tax policy using tax law as a tool, not only to be ef-
fective, but also to be based on properly formulated 
assumptions taking into account the changes taking 
place in the modern world.

2. Concubinage and the Polish law – 2. Concubinage and the Polish law – 
Terminology RemarksTerminology Remarks
As explained above, there is no "comprehensive" 
legal act in the Polish legal system, that regulates the 
phenomenon of cohabitation. There is even no single 
act in the Polish legal regime which makes subject 
to its provision issues of informal relationships or 
regulates the legal status of cohabitants, the property 
relations between them, the question of succession 
after an informal partner, etc. We also do not find the 
definition of cohabitation in the applicable provisions 
of the Polish family, civil and public law. Tax law 
makes no exception in this respect. It must therefore 
be emphasized that for the time being the cohabitation 
is not a legal concept (the definition of cohabitation 
has not been determined by law), whereas being 
in an informal relationship is not so much a legal 
relationship but a certain social fact (Hahlo, 1972). It 
is already worth noting that the provisions of different 
branches of law generally do not use the terms " 
concubinage" (pol. “konkubinat”) and “cohabitation” 
(pol. “kohabitacja”) to determine the status of a 

couple living together. The legislature rather describes 
concubinage (cohabitation) as a union of two people 
by identifying its certain characteristics, but without 
the use of the word "cohabitation" and "concubinage". 
Since the provisions of different branches of law refer 
(albeit under different names) to concubinage, it is 
worth trying to determine what concubinage actually 
is. It is generally accepted that cohabitation is an 
informal, monogamous relationship - essentially - of 
a woman and a man, who live together and run the 
household, and between whom there is a personal 
(emotional) relationship. In this respect, cohabitation 
is a partnership similar to marriage. It can be said 
that primarily the lack of formalization distinguishes 
cohabitation from marriage, although it must be 
remembered that the possible breakdown of the 
emotional or physical bond between the spouses does 
not, in itself, result in the termination of marriage 
(Mazur, 1997). Marriage, unlike cohabitation, is a 
legal relationship which not only arises but also ceases 
in the procedures in force, not in connection with the 
actual breakdown of ties (Stojanowska, 1988). By the 
way, only marriage (when it comes to partnerships) 
is subject to constitutional protection (Siostrzonek-
Sergiel, 2015). Pursuant to Article 18 of the Polish 
Constitution  of 1997, marriage as a relationship 
between a woman and a man, family, motherhood 
and parenthood are under the protection and care 
of the Republic of Poland. The question, of course, 
is whether the formalization of cohabitation (which 
is possible in certain countries) by, for example, the 
registration with the relevant authority, does not 
cause such a relationship which ceases to be   actual 
cohabitation? There is a view that in such a case 
a “registered concubinage” is created, which is no 
longer a factual relationship, but a legal relationship 
which produces (depending on the solutions adopted) 
a number of legal implications (e.g. in the area of the 
property).

One of the more difficult concerns to resolve (about 
understanding the concept of "cohabitation") refers to 
the problem of homosexual relationships (Martin & 
Thery, 2001). It should be emphasized that this matter 
proved to be extremely important in tax practice, 
since the Polish administrative courts (which shall 
be discussed in more detail later) struggled with the 
assessment of "same-sex concubines" for the purposes 
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of settling specific tax cases. On the one hand, there 
is a fairly well-established belief that concubinage, 
because of its similarity to marriage (understood as 
a union between a man and a woman), cannot form 
same-sex persons. Proponents of this view often refer 
to the tradition and the original role of partnerships. 
On the other hand, there is a growing trend of moving 
away from defining cohabitation on the basis of the 
gender criterion. The literature draws attention to the 
fact that relations typical of cohabitation (in the sense 
adopted above) can be formed between persons of the 
same sex (Garlicki, 2019). 

3. Situation of Cohabitants in the Light 3. Situation of Cohabitants in the Light 
of Tax Policy (Theoretical Aspect)of Tax Policy (Theoretical Aspect)
Tax policy as one of the crucial elements of the fiscal 
policy, consists in undertaking (primarily by the State) 
well-thought-out actions regarding the shape of the 
tax system and its functioning in order to achieve the 
intended social and economic goals (Święch, 2009; 
Dziemianowicz, 2019). Presenting all areas of activity 
in which the tax policy is or may be conducted is 
naturally neither appropriate nor possible in this paper. 
However, it seems necessary - for the purpose of the 
analysis - to try to determine what tax policy can be or 
should be applied to cohabitation. It appears that the 
tax policy, taking into account the existence of informal 
partnerships, can take various forms and purposes. It is 
therefore worth taking a closer look at this issue.

Firstly, the State may, by means of tax instruments, 
affect, for example, the perception of cohabitation by 
society, making such a form of partnership more or less 
attractive to citizens (Fox, 2017). It mainly depends on 
the tax policy objective adopted. The State, of course, 
is able to use taxes to discourage partners from staying 
in cohabitation. It should be noted once again that 
cohabitation is a kind of partnership similar to marriage. 
At the same time (as already mentioned) marriage is 
subject to constitutional protection, which makes the 
State a pro-marriage policy applying quite a number of 
tax instruments in this regard. Generally speaking, this 
policy consists of applying tax preferences (tax reliefs 
and exemptions) resulting in reduction or abolition 
of fiscal burdens (Szczepanska, 2013). However, the 
promotion of marriage by the State as the preferred 
form of partnership should not eliminate the use of 
tax instruments to support other types of partnerships. 

After all, it cannot be disputed that the concubines 
form a family community (Tărchilă, 2017). If, therefore, 
the State supports marriage through numerous tax 
preferences, why should it not do so in relation to the 
similar form of partnership like cohabitation. Generally, 
the tax policy should align - from the tax law point of 
view - the legal situation of cohabitans and spouses, 
for example by granting informal partners the right to 
joint taxation or by exempting them from taxation of 
donations and inheritances.

In view of the specific characteristics of the individual 
taxes involved in the tax system, it is necessary to 
consider whether all of them are equally suitable for the 
tax policy in relation to cohabitation. 

Certainly, the impact of income taxation on 
cohabitation can only be analyzed on the basis of taxes 
on natural persons. It is difficult to imagine a pro-family 
corporate income tax policy, since the tax is not levied 
on natural persons at all. 

It is clear that taxes on individuals' incomes form 
a very effective tax policy tool for cohabitation. These 
taxes are direct, which means that they can be adapted 
to the taxpayer's personal situation (Sosnowski, 2012; 
Małecka 2005). Tax doctrine often emphasizes that 
taxes on individuals' income should take into account 
the family situation of the taxpayer, his health status 
(and his family members), issues related to education, 
etc. Theoretically, there are no obstacles to apply tax 
preferences in the income tax of individuals, which 
allow partners who live together to reduce the fiscal 
burden. 

In the framework of the tax policy aimed at 
supporting cohabitation, it is possible, or even desirable, 
to use various forms of taxation of free transfers of 
assets. The specific nature of free transfer of assets 
(mainly inheritances and donations) means that they 
usually take place in family relationships, and thus 
also between cohabiting people. The literature study 
indicates that any intra-family transfers of property free 
of charge should be tax-free or, alternatively, less taxed 
in relation to benefits provided free of charge outside 
family relationships. It is pointed out that one of the 
reasons why unpaid intra-family benefits should be 
taxed in a preferential way is that the family's assets are 
often the result of the work of all its members.

Of course, the above-mentioned consideration 
should not lead to the conclusion that it is not possible 
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to pursue a cohabitant-friendly tax policy in respect 
of other taxes (e.g., turnover taxes or property taxes). 
However, it appears that only in the case of taxation of 
the personal income of cohabitants and free transfers 
of assets between them, such a tax policy is particularly 
justified. For example, on the basis of taxation of 
professional economic turnover by means of value 
added tax (VAT), it is generally not easy to pursue a 
family tax policy, since the tax is indirect (which makes 
it difficult to assess the family situation of the person 
bearing the tax burden, who is the purchaser of the 
goods or services).

Secondly, it should be noted that, since cohabitation 
is a partnership imitating marriage, it can theoretically 
be an instrument for increasing the efficiency of tax 
enforcement. That assertion stems from the fact that, 
within the tax system, many States create special legal 
mechanisms by which other persons bear responsibility 
for the tax, next to or instead of the taxpayer. A key 
problem in this case is to establish criteria by which 
it would be possible to determine the group of such 
persons. These criteria include, and it is a common 
practice, the existence of property and personal 
relationships between the taxpayer and the person 
liable instead of or jointly with the taxpayer. This means 
that the taxpayer's cohabitant, as a person remaining 
undoubtedly in a close personal relationship,(also of 
economic nature), can potentially be classified as the 
persons responsible for his partner's taxes.

Thirdly, notwithstanding the above (basic) forms of 
the use of cohabitation under tax policy, it is possible 
to regulate informal partnerships in tax legislation on 
other issues. There is no doubt that marriage may also be 
an important point of reference in this case. Certainly, 
some tax law institutions adopted to regulate marital 
issues can or indeed should be applied to cohabitants, 
for example, the tax procedure, tax payment methods, 
etc.

4. Situation of Cohabitants under the 4. Situation of Cohabitants under the 
Polish Tax SystemPolish Tax System
In the light of the above analysis, it is worth asking 
the fundamental question – to what extent, if any, the 
Polish legislature has shaped the tax policy in relation 
to cohabitation? The attempt to answer this question 
should be preceded by the provision, that remarks for-
mulated in this section shall solely focus on the tax sys-

tem (other issues shall be discussed later).
In the first place, it is worth examining the tax on 

personal income of individuals, because (as explained) 
this tax is particularly useful from the point of view of 
family tax policy. The personal income tax applied in 
Poland has many features of pro-family tax. The rules 
governing this tribute allow for a significant reduction 
or abolition of fiscal burdens through numerous tax 
reliefs and exemptions (Rekas, 2015). The most impor-
tant solutions in this regard include: exclusion from 
taxation of benefits to meet the needs of the family (as 
referred to in Article 27 of the Family and Guardian-
ship Code of 1964, both spouses are obliged, each ac-
cording to their strength, earning and financial capaci-
ty, to contribute towards meeting the need of the family 
founded by their marriage), joint taxation of spouses 
(particularly profitable for spouses of large disparity 
of income, because final amount of tax is the result of 
adding their incomes, then dividing the amount into 
two and finally - multiplying the last amount by two; 
however spouses of identical incomes basically never 
benefit from joint taxation, nevertheless this institution 
is defined in doctrine of tax law as tax preference), pref-
erential rules on the taxation of single parents (joint 
taxation of incomes of a single parent and a child) and 
numerous tax exemptions, some of which are granted 
for family reasons, for example the maintenance for 
children under 25 years old  (Kędzierska-Szczepaniak, 
2015). The analysis of the provisions governing those 
tax preferences proves undoubtedly that there is not at 
least one preference in Polish income tax which would 
be expressis verbis established for the taxable person 
living in cohabitation (some of tax preferences, like ex-
emption from income tax of maintenance for a child, 
may also be applied to couples living in cohabitation 
but this preference was established for other reasons 
than the fact of living in cohabitation). It follows that, 
as regards income tax, the tax policy aimed at support-
ing informal partnerships is not pursued. Perhaps the 
legislature considers that cohabitation, although it is 
an expression of the existence of family ties, is not a 
“solid”  partnership enough to cover it with preferential 
tax policy. 

Some concerns about granting tax preferences co-
habitants may also arise from difficulties in verifying 
the existence of cohabitation. This, of course, should 
not preclude the cohabitant's right to certain tax pref-
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erences, although proving that the taxpayer remains 
in an informal relationship may sometimes be actu-
ally difficult. The difference between spouses and co-
habitants – as far as the State's tax policy is concerned 
– is probably most evident from the point of view of 
the joint taxation of the spouses' income. This prefer-
ence, commonly used in many countries, is based on 
the concept of economic unity of the spouses (Knauer, 
1998). The idea of joint taxation of spouses is therefore 
to treat the spouses as if they were a single entity in eco-
nomic relations. Concubines, and this remark does not 
require a special explanation, also form an economic 
community. As a general rule, they live together and 
jointly run a household. This circumstance provides 
sufficient grounds for assuming that the tax preference 
in the form of joint income taxation should also apply 
in their case. However, under Polish regulations, joint 
taxation is only granted to spouses in the joint property 
of husband and wife (Nowak, 2017). So, for example, 
the spouses who have chosen to establish the system 
of separate estates by marriage settlement will not be 
entitled to that tax credit. However, this restriction has 
been criticized in the doctrine of tax law. For axiologi-
cal reasons, all spouses should have the right to joint 
taxation, regardless the statutory or contractual system 
of property rights, similarly to concubines.

The problem of taxation of gratuitous transfers of 
assets between persons living in informal relation-
ships should then be examined. Since their relation-
ship is of a very similar nature to the relationship of 
the spouses, it is worth analyzing whether, for example, 
the donations made by cohabitants to their partners 
benefit from preferential tax rules. Free acquisition of 
property or property rights by natural persons is sub-
ject to inheritance and endowment tax in Poland. That 
tax has also numerous characteristics by which free 
increments of property made between family mem-
bers are either taxed on preferential terms or are not 
taxable at all (Panek, 2018). The effect of pro-family 
taxation in the inheritance and endowment tax results 
from the division of taxpayers into three groups, with 
different tax rates for each of these groups. The most 
preferential taxation refers to persons belonging to the 
first tax group, which includes the spouse, descendants, 
ascendants, stepson, son-in-law, daughter-in-law, sib-
lings, stepfather, stepmother and in-laws. The second 
tax group (which has less favorable rates) was classified 

as ascending siblings, siblings of parents, spouses and 
spouses of stepdaughters, sibling spouses and siblings 
of spouses, spouses of other ascenders. The highest rates 
apply in a third group, referring to "other purchasers". It 
is therefore clear that the concept of dividing taxpayers 
into three groups makes the burden of tax dependent 
on the nature of family ties. So, for example, receiving 
a donation of a certain value from the spouse results in 
the payment of a lower tax than donation from received 
from the niece. What is then the situation of the co-
habitants against this background? Of course, informal 
partners are treated as “other purchasers”, which means 
that the legislator applies to them the same rates as to 
other people outside the family circle. Meanwhile, the 
cohabitants - because of their bond - not only establish 
donations among themselves, but also inherit from one 
another, although only on the basis of the will, because 
pursuant to the Polish inheritance law the cohabitants 
do not inherit from each other by virtue of the law (Ja-
worski, 2012). 

The situation of the cohabitants is similar in terms of 
tax exemptions in the inheritance and endowment tax. 
One of the most important instruments of pro-family 
policy in the Polish tax system is the exemption where 
(after meeting the conditions set out in the law) the 
acquisition of property or property rights by a spouse, 
descendants, ascendants, stepchildren, siblings, stepfa-
ther and stepmother is exempt from tax.

This preference is not free from controversy. Doc-
trine have often emphasized that, as a result of its im-
plementation, the budgetary revenues of municipalities 
have significantly decreased (inheritance and donation 
tax does not accrue the State budget, but only munici-
pal budgets). From the point of view of this analysis, 
however, another issue deserves attention. Since the 
concubines did not find themselves among those en-
titled to benefit from the exemption under consider-
ation, for example the donation made by a cohabitant 
to his partner is neither to be exempt from tax nor taxed 
at preferential tax rates. One important remark should 
be made here. This is a tax exemption under which tax-
free entitlements to a savings and credit account are ac-
quired by a person actually in a joint marriage with the 
holder of a savings and credit account at the housing 
register, provided that the funds accumulated in that 
account are allocated for residential purposes. Without 
going into the details of the above regulation, it should 
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be clarified that although the concubines were included 
there as entitled to benefit from that preference, it did 
not result in the tax policy adopted in this case but was 
a consequence of granting informal partners (under 
other provisions) the right to transfer rights to a savings 
and credit account. Of course, the legislature may have 
omitted the cohabitants in terms of the preferences at 
issue, but apparently it considered too controversial. 

In summing up this part of the considerations, 
it should be noted that the cases discussed above re-
garding omission of cohabitation under pro-family 
tax policy are of particular importance. They are most 
clearly indicative of the attitude of the legislator, which 
does not see the need for the inclusion of the cohabi-
tants with a preferential tax model. It is worth adding 
that other taxes that create the tax system in Poland do 
not take into account informal partnerships, although 
(as already explained) this seems more understand-
able. The specificity of the subject of taxation or the 
technique for collecting turnover and property taxes 
makes them not specifically suitable for the conduct of 
pro-family tax policies. For these reasons, not only the 
concubines, but even the spouses were not specifically 
treated on the basis of the taxation of turnover (with 
some exceptions) and property.

5. Concubinage in the Light of Tax 5. Concubinage in the Light of Tax 
LiabilityLiability
As has already been tentatively explained, the ex-
istence of a personal bond between cohabitants can 
theoretically form the basis for liability of each of 
them for the partner's taxes. The rules under which 
the cohabitant is responsible for his partner's taxes 
must, of course, differ from the concept of liability 
of the taxpayer’s spouse who he remains in a joint 
marital property regime with. These differences arise 
from the fact that the concubines cannot base their 
property relationships on the joint property regime 
(which is reserved only to spouses), so the tax liability 
of each informal partner must be limited to his per-
sonal (individual) property only. From the point of 
view of the rules of tax liability, the cohabitant's situ-
ation may therefore be similar to that of the spouse, 
but only if there is a separate property regime between 
the spouses.  

The tax liability of the taxpayer's cohabitant is the 
result of establishing a wide range of persons, classi-

fied as "family members" of the taxpayer. The provi-
sions governing this issue provides that (in addition 
to the descendants, ascendants, siblings, descendants’ 
spouses and, after further conditions, the taxpayer's 
spouses) it is the taxpayer's cohabitant, who - as a 
“family member” – is liable jointly with the taxpayer 
(only if the taxpayer conducted a business activity and 
the tax arrears resulted from this activity and addi-
tionally arose in the period in which the cohabiting 
partner was constantly cooperating with the taxpayer 
in performing it, gaining benefits from his activity). 
It should be clarified that the abovementioned pro-
vision did not use the term "concubinage" but used 
the phrase "the person remaining with the taxpayer 
in actual life". This solution, as already mentioned, 
is widely used, not only in tax law. The wording “in 
actual life” clearly emphasized that, from the point 
of view of the cohabitant's liability, it is essential that 
there is an actual existence of a partnership between 
the cohabitant and the taxpayer. It is often difficult to 
determine whether certain persons actually form a 
partnership, but apparently the legislature has consid-
ered that the protection of public revenue is a matter 
of great importance. The fact is, however, that the leg-
islature has decided to introduce certain restrictions 
on the type of liability in question (Szlęzak, 1991). 
First, the liability of family members is at stake only 
if the recovery of the tax on the taxpayer's assets is in 
whole or in part impossible. Secondly, the condition 
for the tax liability of a family member is to carry out 
an economic activity with the taxable person. In such 
a situation, the liability of the taxpayer's cohabitant 
covers only the tax arrears relating to the above activ-
ity and the duration of the activity. This shows a cer-
tain compromise between the care of public income 
and the well-being of the taxpayer's family members, 
including cohabitants. The fact that marriage laws do 
not apply to cohabitation, however, has quite serious 
consequences. On the one hand, cohabitation facili-
tates tax enforcement, but on the other hand the situ-
ation of cohabitants may worsen. In the case-law of 
the administrative courts, it is taken that, since the 
condition of the cohabitant's tax liability is the finding 
of certain facts and not considering their legal situa-
tion, the type of liability at issue must also apply to 
homosexual cohabitants.  
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6. Impact of Other Tax Laws on 6. Impact of Other Tax Laws on 
CohabitationCohabitation
When analyzing the next problem, it is worth start-
ing with the question whether the specific bond that 
unites informal partners can be relevant to other tax 
law issues? An analysis of the tax rules shows that 
there are at least a few legal structures for which the 
cohabitation should not be indifferent.

One of the issues that needs to be explored is the 
problem of excluding an employee of the tax authority 
because of the relationship existing between him and 
the taxpayer whose case is to be recognized by the em-
ployee. Moreover, that question does not concern only 
tax law. It is a universally accepted standard that, in 
the various legal procedures (criminal, civil, admin-
istrative), there is an exemption of a worker whose 
objectivity in the resolution of the case raises doubts 
(Daniluk, 2015). Very importantly, it is rightly consid-
ered that the lack of impartiality may concern cohabi-
tants. For this reason, appropriate arrangements are 
being established to prevent cases relating to informal 
partners from being dealt with by administrative or 
judicial staff. This problem has also been regulated in 
the rules governing the tax procedure. It follows from 
those provisions that the case in question should not 
be decided by the spouse of the taxable person, since 
for understandable reasons, there may be concerns as 
to his objectivity. The problem, however, is that tax 
legislation does not treat cohabitation as a negative 
circumstance affecting the objectivity of an employee 
of the tax authority. In fact, specific provisions stipu-
late that an employee of a tax authority is exempted 
if they are in a legal relationship with the taxpayer so 
the outcome of the case may affect their rights or ob-
ligations. However, as it has been pointed out on sev-
eral occasions, cohabitation is a factual relationship 
in Poland, not a legal relationship. Therefore, on the 
basis of the mere existence of an informal partnership 
between cohabitants, an employee of the tax authority 
cannot be excluded. Of course, it can happen if, re-
gardless of cohabitation, a tax administration employ-
ee will combine a legal relationship with the partner 
(e.g., co-ownership of the house). If then there is an 
exclusion of an employee of the tax authority from the 
recognition of the case, it is solely because of the legal 
relationship, not because of the actual partnerships 

and the concerns relating to objectivity. It seems clear 
that the tax legislature should properly regulate this 
issue and therefore regard the cohabitation as the rea-
son for excluding a staff member of the tax authority 
from examining of the case concerning his informal 
partner. Moreover, the need for that exclusion must 
also continue after the end of an informal relation-
ship, as is the case on the basis of the former spouses. 

	 It also appears that, in a slightly more favorable 
way to the cohabiting, the legislature could regulate 
the issue of another person's replacement for the pay-
ment of tax. In order to facilitate the implementation 
of tax payments, the legislature introduced provisions 
under which - instead of the taxpayer - tax can be paid 
by any person, but only up to an amount not exceed-
ing PLN 1000. However, the taxpayer's spouse, his de-
scendants, stepdaughter, siblings, stepfather and step-
mother are treated in a special way, as they can pay tax 
regardless of the amount. Of course, such a solution is 
justified, since no limits on the immediate family of 
the taxpayer is an expression of a legitimate, family-
friendly tax policy. However, one again it is difficult to 
understand why, for axiological reasons, the legisla-
ture has not treated concubinage on an equal footing 
with marriage. 

7. Summary7. Summary
On the basis of the presented analysis, the following 
conclusions may be drawn up and, therefore, answers 
to the questions asked in the introduction to this ar-
ticle.

The problem of cohabitation as such has been no-
ticed by the Polish tax legislature. However, it is dif-
ficult to consider the tax policy aimed at supporting 
informal partnerships coherent and coordinated. To 
some extent, this condition should be treated with 
understanding. The legislator probably takes the view 
that in comparison with spouses, informal partner-
ships still have too little social importance to regulate 
them (in tax law) more comprehensively. Although it 
must be remembered that in relation to cohabitants it 
is not always possible to apply solutions enacted for 
institution of matrimony (Herring, 2014). This is due 
to a fact that informal partners do not remain in prop-
erty relations based on a joint property regime, which 
is reserved for spouses.

Arguably, the most characteristic feature (and at 
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the same time a drawback) of the provisions of the 
Polish tax law concerning informal partnerships is the 
lack of adequate sustainability of the private interest 
of taxpayers and the interest of the State. The funda-
mental problem is that the State treats cohabitation as 
an instrument to protect budget revenue and there-
fore does not cover it with a tax-based family policy. 
With one exception (discussed in the study), people 
living in informal partnerships cannot benefit from 
any tax reliefs or exemptions. This is of particular im-
portance in terms of income tax (where the cohabi-
tants were not granted the right to joint taxation) and 
inheritance and endowment tax (in which the dona-
tion received from the partner or the inheritance ac-
quired from the partner is taxed on non-preferential 
rules). At this point it is worth noting that in some 
cases living in concubinage entails unexpected risks 
on tax grounds. Mass media have repeatedly informed 
of the decisions of the tax authorities, in the light of 
which the residence by one of the cohabitants in an 
apartment belonging to another partner is treated as a 
benefit subject to income tax.

One obstacle to granting tax preferences to co-
habitants results from difficulties of clearly specify-
ing whether certain individuals actually remain in an 
informal relationship. However, it should be borne 
in mind that identical doubts may arise under the 
cohabitant's tax liability (as mentioned above). How-
ever, this circumstance apparently did not prove par-
ticularly relevant since the legislature assumed the 
responsibility of the taxpayer's cohabitant. There is 
no convincing reason why the potential difficulties 
in proving living together in cohabitation should re-
sult in the exclusion of cohabitants from the scope of 
pro-family tax policy. Perhaps the tax policy on co-
habitants should be based on some compromise. To 
suggest that the situation of cohabitants and spouses 
should be identical in tax law is too radical (Lorio, 
1980). However, a rational way out seems to be even 
a partial easing of fiscal burdens in favor of informal 
partners. For example, if extending tax exemptions on 
inheritance and endowment tax, then it may be worth 
giving them more favorable tax rates.

The source of some complications in tax law is the 
assessment of the situation of concubines involved in 
homosexual relationship. However, it appears that no 
modification of tax law is necessary in this respect. In 

the light of administrative court decisions, tax liability 
also covers cohabitants from same-sex relationships. 
There are many indications that such an interpreta-
tion will persist over time.

However, there is a need to regulate other issues 
referred to in this study. Firstly, the legislature should 
consider granting cohabitants the right to pay tax lev-
ied for their partners regardless of the amount of tax. 
Secondly, the concubinage must be regulated by the 
rules governing the tax procedure so that an employee 
of the tax authority is exempted from the hearing any 
case concerning his partner.

Finally, it is worth noting that the future of infor-
mal partnerships will largely depend on whether a 
special law on this issue is passed. Perhaps in Poland, 
along the lines of some countries, legislation will be 
adopted that will not only allow the registration of 
cohabitation (from this very moment it is going to be 
a formal confirmation of the existence of a partner-
ship), but will also regulate many other matters, e.g. 
property relations, succession, etc. The adoption of 
such a legal act would also have a major impact on the 
situation of cohabitants in tax law.
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