~ A Service of
’. b Leibniz-Informationszentrum

.j B I l I Wirtschaft
) o o o Leibniz Information Centre
Make Your PUbllCCltlonS VZSlble. h for Economics ' '

Bostan, Ionel; Lazar, Cristina Mihaela; Asalos, Nicoleta

Article

Legislative means aimed at stimulating green
procurement in the public sector: A critical case study of
Romania

Amfiteatru Economic Journal

Provided in Cooperation with:
The Bucharest University of Economic Studies

Suggested Citation: Bostan, Ionel; Lazar, Cristina Mihaela; Asalos, Nicoleta (2020) : Legislative means
aimed at stimulating green procurement in the public sector: A critical case study of Romania,
Amfiteatru Economic Journal, ISSN 2247-9104, The Bucharest University of Economic Studies,
Bucharest, Vol. 22, Iss. 53, pp. 221-238,

https://doi.org/10.24818/EA/2020/53/221

This Version is available at:
https://hdl.handle.net/10419/281494

Standard-Nutzungsbedingungen: Terms of use:

Die Dokumente auf EconStor durfen zu eigenen wissenschaftlichen Documents in EconStor may be saved and copied for your personal
Zwecken und zum Privatgebrauch gespeichert und kopiert werden. and scholarly purposes.

Sie durfen die Dokumente nicht fiir 6ffentliche oder kommerzielle You are not to copy documents for public or commercial purposes, to
Zwecke vervielféltigen, 6ffentlich ausstellen, 6ffentlich zugénglich exhibit the documents publicly, to make them publicly available on the
machen, vertreiben oder anderweitig nutzen. internet, or to distribute or otherwise use the documents in public.
Sofern die Verfasser die Dokumente unter Open-Content-Lizenzen If the documents have been made available under an Open Content
(insbesondere CC-Lizenzen) zur Verfiigung gestellt haben sollten, Licence (especially Creative Commons Licences), you may exercise
gelten abweichend von diesen Nutzungsbedingungen die in der dort further usage rights as specified in the indicated licence.

genannten Lizenz gewahrten Nutzungsrechte.

-. https://creativecommons.org/licenses/by/4.0/
Mitglied der
WWW.ECOMSTOR.EU K@M 3
. J . Leibniz-Gemeinschaft


https://www.econstor.eu/
https://www.zbw.eu/
http://www.zbw.eu/
https://doi.org/10.24818/EA/2020/53/221%0A
https://hdl.handle.net/10419/281494
https://creativecommons.org/licenses/by/4.0/
https://www.econstor.eu/
https://www.leibniz-gemeinschaft.de/

Amfiteatru Economic recommends 048

LEGISLATIVE MEANS AIMED AT STIMULATING GREEN PROCUREMENT
IN THE PUBLIC SECTOR. A CRITICAL CASE STUDY OF ROMANIA

lonel Bostan'*, Cristina Mihaela Lazir? and Nicoleta Asalos®
Y Stefan cel Mare University of Suceava, Romania
2% Qvidius University of Constanta, Romania

Please cite this article as: Avrticle History

Bostan, 1., Lazdr, C.M. and Asalos, N., 2020. Legislative | Received: 29 September 2019
Means Aimed at Stimulating Green Procurement in the | Revised: 24 November 2019
Public Sector. A Critical Case Study of Romania. | Accepted: 28 December 2019
Amfiteatru Economic, 22(53), pp. 221-238.

DOI 10.24818/EA/2019/53/221

Abstract

In a framework characterized by a relatively high degree of institutionalization, such as that of
the European Union, it became difficult to imagine that the problem of Green Public
Procurement (GPP) could surpass it. The special importance of the GPP, due to its favorable
effects on the sustainable development, conservation / improvement of the environment,
human health, etc., to which other positive social-economic implications are added, makes it a
distinct subject of both EU strategies / policies, and the related legislative system. In this
respect, several directives, decisions and recommendations operate, which have obviously
made a strong imprint on the policies and legislation of the Member States. Starting from the
European requirements in the field, but also taking into account the regulatory framework
applicable in Romania, our approach tackles legal instruments designed to stimulate GPP in
the public sector, highlighting the dysfunctions in the field of green procurement special
legislation. We consider here some delays in the application of the European legislation and
related to the appearance of the guide containing the minimum criteria regarding
environmental protection, etc., but also the existence of loopholes or contradictions in the
legislative texts, as well as post-adoption deadlocks. In order to achieve the purpose of the
paper, which is to demonstrate that the legislative means are capable of stimulating green
procurement in the public sector, we carry out a review of the scientific literature, after which
we focus on the European legislative system related to GPP. We then insist on the elaboration
and implementation of national legal instruments aimed at stimulating the GPP and the
arguments for strengthening the GPP system by regulatory means. Lastly, we saved an
important part, that of the description of the special legal source intended to regulate the GPP
in the national public sector, which is characterized by sluggishness, loopholes, post-adoption
deadlocks. Our approach, in the structure shown, demonstrations that the regulatory body
regarding the Romanian GPP system is characterized by inefficiency. According to the
authors, the solution is implementing some legislative changes, strictly in accordance with the
best European practices.

Keywords: green public procurement; regulatory system; legal loopholes; sanctions;
inefficiency/inoperative law
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Introduction

In the current global and — especially — European context, when the issue of real and
sustainable protection of the environment is gaining importance, becoming the subject of
state policies in most countries of the world, we consider that any topic related to arguing
the need for the expansion of green public procurement (GPP) deserves to be treated
primarily. In fact, the publisher’s initiative to open such a topic to the debate of Romanian
and foreign researchers is more than commendable, if we only think about the fact that, as
important as this is, in Romania — but also in the world — we consider that the progress
made is far below the possibilities of the society.

We recall that, unanimously, green public procurement, or to put it simply — green public
procurement, is, in fact, “a process by which public authorities want to purchase goods,
services and works with a low impact on the environment, during their entire life cycle,
compared to the goods, services and works with the same primary function purchased other
than through green public procurement” (European Commission, 2008).

After a comprehensive review of the scientific literature, our approach tackles the legal
instruments designed to stimulate green procurement in the public sector (other contracting
entities / authorities are added, under certain conditions established by the law, even if they
are, in fact, subject to private law), starting from the European requirements in the field, but
then focusing on the regulatory framework directly applicable to GPP in Romania.

Since we have intended this paper to be a critical study on the mentioned topic, the second
part is dedicated to the analysis of the special legislation on GPP at the national level, a
context for us to reveal several deficient aspects. Furthermore, we bring to the fore some
elements regarding the European legislative framework applicable to GPP, the elaboration
and implementation of national legal instruments aimed at stimulating GPP, the arguments
for strengthening the GPP system by normative means and characterizing the special legal
source intended to regulate GPP in the national public sector.

With strict reference to Romania, we show that although theoretically there has been a special
law for over three years, dedicated to the regulation of GPP, which — among others — compels
the elaboration of a National Plan in this respect, with concrete objectives, but also to “the
introduction in the process of public procurement of environmental protection criteria that
would allow the improvement of services’ quality and optimization of costs with public
procurement in the short, medium and long term” (Government of Romania, 2014), the
achievements regarding GPP today are rather modest. Obviously, the nonperformance in the
mentioned area are not due exclusively to the legislative deficiencies, however, based on the
studies undertaken, we can say that a rethinking of the legal norms pertaining to the GPP
field, in accordance with the best European practices, is meant to lead to the attainment of
some higher performance thresholds in the direction shown.

1. GPP approaches in the circular economy context

Worldwide, this type of procurement is mentioned for the first time in the Plan of
Implementation of the World Summit on Sustainable Development (held at Johannesburg,
in 2002), which aimed to “promote public procurement policies that encourage the
development and commercialization of goods and services that comply with environmental
standards” (WSSD, 2002).

222 Amfiteatru Economic
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In fact, the entire discussion about GPP, in regards to environmental benefits, derives from
the differences that appear in terms of practicing the circular economy (minimal waste,
because it aims to maintain resources in the economic system through modernization /
resale / reuse as by-products) compared to the linear economy (Figure no. 1).

NATURA

RAL
RESOURCES TAKE DISPOSE g
)
@ SHe ;

Linear Economy

Figure no. 1: Diagram of differences between Linear economy and Circular economy

Source: Authors’ adaptation after Kaukewitsch, 2018

Subsequent to the “Johannesburg” (2002) moment, Organization for Economic
Co- operation and Development (OECD) Member States adopted the Council’s
Recommendation “to improve the ecological performance of public procurement” (OECD,
2002), and afterwards the landscape of international law regulations in this field would gain
more consistency.

With regard to the issue of the real involvement of the EU Member States in the
introduction of the circular economy, after the adoption of the act “Public procurement for
a better environment (European Commission, 2008), we consider the data in Table no. 1 to
be edifying, reflecting a “Member States’ division between three broad bands, based on a
ranking according to the implementation of the National Action Plans, GPP and circular
economy” (ECAP/European Clothing Action Plan, 2018).

According to the same source, observing Table no. 1, the following can be emphasized: (i)
many more countries must start the constant implementation of GPP actions and the
circular economy or the use of public procurement as a strategic tool for encouraging
circularity (Band 3); (ii) some countries implement GPP to some extent, but are not strictly
connected with the circular economy (Band 2); some countries are now beginning to
simultaneously implement GPP and the circular economy (Band 1).

The motivation for the implementation of the green public procurement policies is becoming
clearer than ever, being related to the medium and long-term benefits regarding the
environment, the adoption and implementation of this type of procurement (Bauer et al., 2009).
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Table no. 1: Division between the EU Member States according to the implementation
of the National Action Plans, GPP and circular economy

Band 1 Band 2 Band 3
Definition Evidence of active CE Partial implementation of | Insufficient availability
and sustainable NAPs, some sustainable and/or implementation
procurement procurement of NAP, GPP and
implementation; some implementation and CE sustainable
evidence of circular package actions procurement. Low
procurement pilots implementation of CE
package measures
Countries Austria, Belgium, Bulgaria, Germany, Croatia, Cyprus, Czech
Denmark, Finlanf, Latvia, Malta, Spain Republic, Estonia,
France, Ireland, Italy, Greece, Hungary,
Netherlands, Portugal, Lithuania,
Sweden, United Luxembourg, Poland,
Kingdom Romania, Slovakia,
Slovenia
Development Strategic procurement; Strategic procurement; Consistency in use of
options category management category management, GPP criteria for
voluntry sectoral piloting circular textiles, textiles, piloting
commitments (e.g. GPP comprehensive textiles as category
"green deal” type); link to | criteria, Adoption of approach, capacity
broader CE; circular national criteria, building in sustainable
certification&labelling guidance&eapacity procurement and
developing additional building in circular circular economy
circular textiles criteria procurement

Source: ECAP, 2018

In a nutshell, the products / services purchased under this system are exclusively capable of
removing / diminishing the negative effects on the environment, but also human health,
etc., to which other economic implications are added (Figure no. 2).

«p D>

» GPP allows public authorities
to achieve environmental targets

« GPP sets an example to private
consumers

« GPP raises awareness of
environmental issues

« GPP is an effective way to
demonstrate a public authority’s
commitment to environmental
protection and sustainable
consumption and production

Figure no. 2: The advantages of green public procurement (GPP)

Social/Health

GPP can improve quality of life
both directly and indirectly
GPP helps establish high
environmental performance
standards for products and
services

GPP provides incentives for
industry to innovate

GPP promotes green products
and environmental technologies
GPP saves money when the life-
cycle cost of products is considered

Source: European Comission, 2010
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As for the EU area, given the high GPP purchasing power (aiming at 2000 billion Euros),
the European Commission is actively supporting “a greater use of public procurement as a
strategic instrument to support the environment” (European Commission, 2019).

The fact that a considerable proportion of the financial resources involved is constituted in
investments in transport, infrastructure, etc., leads to the interpretation that, without a
doubt, GPP is meant to massively support the sustainable type of innovative companies.

2. Review of the scientific literature

An analysis of the specialized literature focused on GPP issues considered the most
representative works published in the last years. What we find is that in terms of theory and
importance of GPP, it is treated and documented as well as possible (Cheng et al., 2018).
The idea that “green procurement could achieve sustainable development goals through the
procurement and supply process should consider at least four aspects: moving from an
ecological approach to the social and economic dimensions, sustainability and innovation,
ethical procurement and quantification issues” (Xu et al., 2016) seems to be quasi-accepted.

A first observation on the respective literature is that if some authors address the problem
theoretically or globally (Testa et al., 2016a; lgarashi et al., 2015), others address the
problems at national / regional / division level (Walter and Brammer, 2009; Michelsen et
al., 2009; Varnas et al., 2009; Fuentes-Bargues et al., 2019; Zhu et al., 2013; Tessema and
Marsille, 2009; Preuss, 2009; Appolloni et al., 2014; Aldenius and Khan, 2017; Smith and
Terman, 2016), so that, finally, some give their publications important international accents
(Brammer and Walker, 2011; Nissinen et al., 2009).

In any case, the study of the works to which we refer here reflects a good crystallization in
terms of specific theory and concepts, differing only in terms of the view on the priorities
that are mandatory or the modalities of implementation. The common element of the
respective works is that this type of procurement, due to the advantages encompassed in the
plan of a healthy and sustainable environment, must be strongly encouraged, using any
means allowed / provided by the legislative system. Even when it comes to certain
evaluation methods or impact determinations regarding GPP, we find valuable works
(Shengguo et al., 2016; Oruezabala and Rico, 2012).

A particular approach is the one according to which the GPP issue is debated in the context
of the economic crisis (Nikolaou and Loizou, 2015), when the inherent difficulties are
analyzed (Testa et al., 2016b; Thomson and Jackson, 2007), or when the context of the
socio-technical transition is considered (Trindade et al., 2018). In the latter paper it is
shown that “The development of inter-organizational factors, which underlie the formation
of the niche, was still in an initial phase, corresponding to the initial creation of social
networks. The expectations and visions, as well as the learning process, would need much
more development, so as to ensure a successful trajectory and influence the respective
regime” (Trindade et al., 2018).

However, some issues in the area of our discussion — such as those related to assessments,
indicators, determining the real impact (direct / indirect), etc. — have not yet found
comprehensive solutions (Lundberg and Marklund, 2017; Lundberg et al., 2016),
demanding the researchers to insist on them until a full edification.
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Regarding approaches like the one we have taken — from a legislative perspective, the
specialized literature is far from vast. However, we can note from the works consulted that the
issue of normative instruments with an impact on this type of procurement has been a matter of
concern for some valuable authors in the field (Davies, 2011; Palmujoki et al., 2010).

Suitable presentations from the European law’s point of view can be found in the case of
the Swedish authors Sofia Lundberg and Per-Olov Marklund (2013), who, besides the
norms presented in a remarkable manner, also refer to the practices, models and
instruments circumscribed to the GPP issue, as well as the Slovak author Tomas Malatinec
(2017). At the European level, the work of Roberto and Trybus is of chief importance
(2010), in addition to those written by Ajani (2008), Arrowsmith and Kunzlik (2009), Bovis
(2007) and McCrudden (2007).

Regarding some benchmarks of the local specialized literature, a study on this topic notes
that although “the environmental aspect of sustainability is essential in the field of public
procurement (...)”, “the protection of the environment through public procurement is a little
studied phenomenon in Romania” (Cazan, 2014). Moreover, we note that the study itself is
a “comprehensive analysis of the national and community framework regarding the
possibility for public institutions to consider environmental issues in public procurement
and deliver results related to sustainable development from an environment protection
perspective” (Cazan, 2014).

Other Romanian authors’ works we have consulted (Preda and Popescu, 2019; Preda and
Simion, 2019; Leica et al., 2017; Dacian and Neamtu, 2014; Giurca and Giurca, 2010)
tackle the GPP issue from different angles, the legislative component or some common
principles, rules and standards, which can be found in different proportions.

3. The European legislative framework applicable to ecological/green public procurement

The fact that, at the level of the European Union, sustainable development represents a
fundamental purpose (European Commission, 2007), being included in the constitutive acts
(i.e. the 1997 Treaty), has gained maximum notoriety. Deriving from its importance, the
“environment pillar” was added to other important points of the Lisbon Strategy
(Commission of The European Communities, 2005), following the adoption of the EU
Sustainable Development Strategy by the Goteborg European Council (2001). Obviously,
the context of setting and achieving high economic objectives, correlated with the special
concerns for environmental protection (Bostan et al., 2010) (i.e., after the ratification of the
Kyoto Protocol of 2002 on climate change, EU committed to reducing greenhouse gas
emissions, compared to 1990 levels, by 8% between 2008-2012), also created the
institutional framework regarding green procurement.

About GPP, even earlier (2001), the European Commission had already established “the
possibilities offered by EU law to integrate environmental considerations into public
procurement procedures” (European Commission, 2001). However, the Public Procurement
Directives would be adopted three years later (European Parliament, 2004a, 2004b), only
since then did EU countries have concrete legal instruments, designed to provide some
solidity to the respective institutional context.

Thus, we find here formulas applicable in the case of including some environmental
considerations in the selection criteria of the technical specifications and of the awarding,
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as well as in the procurement contract, through the execution clauses. As one can guess, the
respective European legal instruments aimed since the very beginning the transactions of
significant values in the EU space, however, later, certain principles under which green
public procurement is also included— the free movement of goods, the freedom of
establishment and provision of services, equal treatment, transparency, etc. — determined
the EU Court of Justice to decide that the provisions of the respective Directives also apply
in the case of procurement contracts which involve amounts below the established limits.

Among the other official EU documents of maximum relevance in the GPP plan, which
intervened in the institutional system targeted after the adoption of the Public Procurement
Directives of 2004, we find the complete series of directives: 2014/23/EU, 2014/24/EU and
2014/25/EU (European Commission, 2016a). They were intended to bring all the necessary
clarifications regarding the application of the norms and principles aimed at stimulating the
GPP, while presenting many opportunities for those interested.

After their adoption, any public procurement takes into account strictly the provisions of
the Agreement with the World Trade Organization (WTO) on fair international competition
for public contracts, as well as the basic principles of the EU Treaty (equal treatment, non-
discrimination, transparency and proportionality), regardless of the value of the contract. In
this regard, we consider that the diagram below (Figure no. 3) is very eloguent.

human traffickong are also
specifically included as
grounds for exclusion.

Product ﬁ Product labels ﬁ Social impact MEAT
Lll'e—cy_‘cle ) ) Prod_uct labels can be ) Social impacts throughout Use of most economically
Technical specifications required as means ofproofin a product’s lifecycle, such advantageours tender’
and award criteriamay technical specifications, as fair trade criteria, are (MEAT)as default criteria.
refer to any stage ofa award criteria or contract explicitly allowed to be ‘When transposingthe
product lifecycle, performance conditions as addressed by award Directives, member states may
including addressing long as all the underlying criteria. For technical chooseto forbid or restrict the

ifi ducti o . specifications the legal use of lowest price as the sole
specific production criteria of the label are linked itionis 1 lear. with d criteri

. ided that . 'p.OSl 0n 1.5 €55 Cl ear_, W1 award criterion.
practlces,_provl e to the subject matter ofthe different interpretations
they are linked to the contract. presented. Verification
subject-matter ofthe e The label must also meet
contract and specific criteria defined in th Introduction ofa European

P ecilic criferia delmed mn the Sub 1 1 N
proportionatetoitsvalue || Directiveregarding uheontracs single procurement document
and its objectives. v obiectivi Possibility for greater or bidders. This makes it
i transp::l;n_elr_ltcy, Oba'em;.lgi.t control over easier to verify and standardise
; accessiblty. and creCiofity. subcontracting practices: any proofs of environmental
Life-cycle ¢ Bidders must supplythe the contractor is obliged to and social compliance given
Costing named label or an equivalent disclosethe exp ected level by bidders.
The use of Life cycle label unless they can provide of subcontracting in
costing (LCC) asa a convincing argument as to advanceas well as
method for assessing why they were not able to providing, in the case of
tender costs is clarified. works and services
. . contracts, contact details

Contracting authorities TL.O labour standards ;@ and details of legal
may select to include ILO Labour standards are representatives ofany
costs imputed to now explicitly mentioned in company used asa
environmental the introductory recitals, subcontractor.
externalities in this giving them greater
calculation. prominence, Child labour and

Figure no. 3: Elements from the GPP domain made possible by the adoption
of the 2014 Directives (2014/23/EU, 2014/24/EU and 2014/25/EU)

Source: European Commission, 2016b
As shown in this section of our approach, the European legal system sanctions a whole

series of principles and norms that need to be fully respected when awarding public
procurement contracts.
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Essentially, the provisions of the directives invoked “explicitly allow the use of ecological
specifications when defining the requirements, if: the respective specifications — obligatory
accessible to all interested parties — are adequate for defining the characteristics of the
products concerned; label requirements are based on scientific information; ecological
labels are adopted with the participation of all stakeholders — government bodies,
consumers, producers, distributors and environmental protection organizations” (Giurca
and Giurca, 2010).

Our examination has confirmed that based on the European legislative framework
applicable to green public procurement, to which we referred briefly, there is an extremely
wide range of ways to also implement the very important environmental objectives.

4. Elaboration and implementation of national legal instruments aimed at enhancing GPP
4.1. Green public procurement in Romania — a brief critical look

At national level, there is, for over three years a special law dedicated to the regulation of
GPP. Acting in correlation / corroboration with other normative acts, it can be considered to
generate counterproductive bureaucracy. Indeed, in general, the public procurement process
is characterized as a complicated one, often unnecessarily involving multiple procedures,
stages and fixed deadlines, unjustified litigation deadlocks, etc., which is mainly due to the
complex set of national norms.

Consequently, given the public procurement legislative framework (Government of Romania,
2006), it is obvious that the GPP process also entails certain difficulties in its implementation.
A picture of this type of process’ development is suggested in Figure no. 4.

Identifyng the main
cnvironmental impacts

I Pre-procurement phase I

Identify the
needs

Figure no. 4: Development of the process of green public procurement

Source: Authors’ adaptation after Staropoli, 2017
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Then, even if — on the other hand — the responsibilities of the competent authorities on the
implementation and control of the implementation of the provisions of the GPP law have
been clearly established, the respective system is clearly marked by the sluggishness
regarding its effective implementation.

Furthermore, the National GPP Action Plan is not yet developed and published, which is
common to several EU countries (Figure no. 5).

B wacPpNaP
B  without GPPNAP 2 " 7
] nonEU countries - o
Figure no. 5: EU Member States with / without a National GPP Action Plan
Source: Malatinec, 2017

In the drafting phase of this Plan (2018-2019), Romania being clearly only in the (1) stage
of preparation of the GPP system (Figure no. 6), the public releases of the Ministry of the
Environment reflect its intention to establish the rule that “all state institutions be
compelled that part of the annual purchases belong to the green category, the first figures
aiming at a target of 5% for central institutions and 2% for territorial public institutions”
(Célinoiu, 2018).

Figure no. 6: The GPP management model (“Deming” Cycle)
Source: Authors’ adaptation after European Commission, 2009
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In the same context, it should also be noted that, in the way the normative preparations are
presented, the failure to meet the targets set for the goods in the “first emergency” category
(food / catering, cleaning products, furniture, office supplies, IT and stationery) would
imply the imposition of sanctions by the National Agency for Procurement (ANAP) against
the procuring entities / contracting authorities.

4.2. Arguments for strengthening the GPP system through normative means

As an EU Member State, by virtue of the legislation that governs the discussed issue,
Romania is effectively involved in actions aimed at achieving objectives set in the New
2030 Agenda for sustainable development. This important document, in accordance with
the ones established by the United Nations Resolution “Transforming the world we live in”,
adopted by the UN in September 2015, sets goals for sustainable development, consisting
in ensuring sustainable consumption and appropriate production models, the transition to a
greener economy etc., also favoring the implementation of GPP, considered an additional
tool for the efficient use of resources (ONU, 2015).

Recent attitudes towards the circular economy reflect the Commission’s commitment to
supporting a better implementation of GPP criteria and rethinking the way GPP could be
more extensively used across the EU, particularly for the products or markets that have a
considerable relevance to the circular economy (MSDEC, 2018). In this regard, the signal
given by the EU leadership on GPP regulation is significant: “we must go in the direction
of green public procurement and many Member States are doing it, some better than others.
If we consider the rules that are imposed from above (top-down), we must be very careful.
Any such proposal in a Member State must have political support because otherwise it
would obviously make no sense. We must carefully consider the extent to which a law on
public procurement is possible or not” (Poto¢nik, 2016).

Indeed, it is known that EU GPP policies “encourage Member States to take additional
measures in order to apply green public procurement criteria to at least 50% of public
tenders” (European Commission, 2019).

In Romania, certain legal provisions supporting GPP were adopted more than ten years ago.
When considering them, among the Romanian specialists we find the opinion that “among
the major obstacles to the effective implementation of GPP is the elaboration of the relevant
legislation in too broad terms giving the contracting authorities a wide range whether to act
or not” (Cazan, 2014). The idea persists even after the adoption of the Law on green public
procurement (2016), because all the development possibilities should have been considered,
according to the model of the countries that have performed well in this field — the
contribution to the protection of the environment, the expansion of the market with
environmentally friendly products / services, etc.

Let us see how the problem presented itself three years ago, when it became urgent in
Romania to adopt a GPP law. From the beginning, against the background of the intention
of reducing the greenhouse gas emissions by cutting the amount of CO; emitted into the
atmosphere, the stated purpose was “to elaborate a National GPP Action Plan with precise
annual targets and to introduce the environmental criteria into the process of public
procurement” (Parliament of Romania, 2015).

Firstly, the concept of “green public procurement” was defined, namely that process “by
which the contracting authorities use environmental protection criteria that allow the
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improvement of the quality of the services and the optimization of the public procurement
costs in the short, medium and long-term” (Parliament of Romania, 2015).

Then, reference is made to the legal framework related to the GPP system at the European
Union and national levels, taking into account the fact that, according to the European
Commission, this concept “consists of using clear, verifiable, justifiable and ambitious
environmental criteria for products and services, based on a life cycle approach and on
scientific evidence” (European Commission, 2008).

The national legal framework related to the GPP system was extremely limited at that time,
consisting of: (i) the National Strategy for sustainable development, horizons 2013-2020-
2030 (Government of Romania, 2008) and the Emergency Ordinance which regulated the
awarding of public procurement contracts (Government of Romania, 2006). Before stating
the expected changes, one should mention that the chapter “Environment” of the
Government Program 2013-2016 (Parliament of Romania, 2012) contains some
commitments regarding GPP, among which their encouragement by adopting a specific
action plan, aimed at “promoting the models of sustainable production and consumption”,
the development of clean and environmentally friendly technologies, the elaboration of
efficient criteria for GPP, not forgetting the need to inform / raise the awareness of the
authorities in the same field.

Regarding the expectations on the adoption of such a normative act, they are related to the
fact that, with the establishing of the competent authorities in the implementation and
control of the GPP law, after the adoption of the National GPP Action Plan and the
definition of the criteria regarding the public procurement process, the quality of the
services will be visibly improved, and within a reasonable time also bringing the
optimization of public procurement costs.

Apart from the beneficial implications for the environment, the Romanian legislator also
considered the impact on the business environment, explaining that promoting GPP for
goods and works / services, a direct consequence, beyond the awareness about the
importance of this field — from public bodies to consumers, is the development of the SME
business. It was also not considered unimportant that one of the aims of the GPP is to
improve the practice of “bio” agriculture, determining the emergence of “new jobs,
especially in the rural environment, thus contributing to the revitalization of the rural area”
(Cazan, 2014).

Finally, from the point of view of the consumer’ behavior, it is estimated that as things
progress in the matter of GPP, they will become increasingly aware that, by focusing on
ecological goods, the favorable consequences on their health and quality of life, in general,
would soon appear.

4.3. Characterization of the special legal source for the regulation of GPP in the
national public sector: sluggishness, loopholes, post-adoption deadlocks

Introduced in the legislative circuit since 2014, as a legislative initiative of the Executive,
the Draft Law on Green Public Procurement would be adopted only after two years. The
sluggishness was exclusively related to the parliamentary procedures, but even so it was
considered that this normative act represented “an important step towards the adherence to
the EU environmental policy, which has its source in the Treaty on the functioning of the
EU” (Center of Excellence in Public Procurement, 2019).
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If the objective of the law is "to establish the legal framework for conducting green public
procurement in Romania", its purpose is given, among others, by the following: “(i)
promoting environmental protection and sustainable development; (ii) promoting
sustainable consumption and production, as well as resource efficiency; (iii) encouraging
the development and implementation of clean and environmentally friendly technologies;
(iv) promoting social progress that favors economic development; (v) ensuring the efficient
use of the funds, by promoting products, services and works with a minimal impact on the
environment (...)” (Parliament of Romania, 2016).

By intending to clarify some terms and expressions used in its text, the law gives extensive
meanings to what the following mean: contracting authority, green public procurement, green
public procurement contract, target and European ecological label. Furthermore, starting from
the meaning of the notion “contracting authority”, we understand that the respective law does
not apply only in the case of acquisitions made by public sector or budgetary entities, but also
in other multiple situations where subjects belong to private law.

In this sense, reference is made to art. 8 of the Government Emergency Ordinance no.
34/2006, repealed within one month from the appearance of the Law on green public
procurement, by Law no. 98 regarding public procurement, which attracts major difficulties
in implementation. Moreover, starting from this fact, the specialists claim that “although
Law 69/2016 is in force at the present, one day before its entry into force it became
impossible to be implemented and was abandoned — due to the reason stated above
(Authors’ Note)” (Center of Excellence in Public Procurement, 2019).

However, adopted in close connection with the Government Emergency Ordinance no.
34/2006, it was also obligatory for any state body or of another type set up to satisfy
general interest needs (if financed, in the majority, by another public law body, or
subordinated / subject to the control of another public law body). Also included here are the
entities “that have in the composition of the board of directors (...) more than half of the
members appointed by a public law body”. It is subject to the rules in the field of public
procurement also the development of a project within a public-public partnership, as well as
any association formed by one or more contracting authorities of public nature.

In the chapter on the provisions applicable to green public procurement, the Law on green
public procurement gives to the Ministry of the Environment “the responsibility for the
elaboration of the national policy in the field of green public procurement, as well as of the
national green public procurement Plan”. This last document refers to the binding multi-
annual targets for GPP, which must be respected by the contracting authorities. The
respective authorities award green public procurement contracts, establishing, through the
related documentation, environmental protection criteria, whose form is strictly stipulated
by the law (Art. 4).

According to the same article (para. 3), any “contracting authority defines and applies the
technical specifications describing the object of the contract or parts thereof, specifications
that refer to compliance with systems, standards and / or performance levels with an impact
on environmental protection, promoting sustainable development by improving the quality
of services, their efficiency and optimizing costs, by referring to systems, standards and
technical prescriptions that refer to either: a) the EU eco-labeling system; b) the European
Commission specific criteria regarding green public procurement; c) the EU criteria
regarding ecological production and labeling of ecological products in the field of
agriculture and food”.
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In the chapter regarding competent authorities, the law in question obligated the Ministry of
the Environment, together with ANAP, that within six months from its adoption “to
elaborate a guide containing minimum criteria regarding the protection of the environment
for groups of products and services, as well as standard specifications” (Art. 5). Later, the
same ministry is obligated to establish the National GPP Action Plan, but not later than
October 31 of the following year.

The mentioned chapter also refers to the responsibilities of the operator of the Electronic
Public Procurement System (SEAP) (Art. 6), as well as to the responsibilities of the
contracting authorities in the implementation of the National GPP Action Plan.

The final chapter of the law is the one regarding the sanctions that can be executed by
ANAP, considered by specialists as “negative incentives”, if deviations from the norm are
observed following the observation of the green public procurement contracts’ awarding
process. According to Art. 9, para. 1 “The following facts constitute a contravention and are
sanctioned with a fine from 10,000 lei to 35,000 lei: a) failure to comply with the targets set
in the National GPP Action Plan; b) the contracting authorities’ failure to complete The
Green Public Procurement Plan Form/APV when the awarding notice is published in the
SEAP; c) not transmitting by the contracting authorities of the completed APV Report, by
March 1 of the year following the one in which the monitoring was carried out”.

According to the authors, the Law no. 69/2016 regarding green public procurement may be
appreciated as a qualitative/efficient normative text only at the time of the drafting of the
project (2014). The long period of time (two years) elapsed during the parliamentary
procedures until the adoption (2016) made it inoperable. The reason is that near the
moment when it was to enter into force, the Government Emergency Ordinance no.
34/2006 was repealed, and the law we have analyzed was based massively on those
provisions.

Adding more sluggishness (this time at the Executive level) we also had to deal with certain
post-adoption deadlocks, generating inefficiency. The guide that contains the minimum
criteria regarding the environmental protection for groups of products and services, as well
as standard specifications, was published in the Official Gazette no. 954 of November 12,
2018 (Ministry of the Environment, 2018), two and a half years after the entry into force of
Law no. 69/2016. This happened even though the legal deadline was six months from the
adoption of Law 69/2016, i.e., and the respective guide should have been published by
October 25, 2016.

Another chain-reaction consequence, given the context, is the lack of elaboration and
publication by the Ministry of the Environment of the National GPP Plan in none of the
2016-2018 years, although the legal obligation was for it to be finalized before October
31st of the following year.

Considering these deficiencies observed by the authors regarding the regulatory framework
applicable to GPP at national level, we consider that a first measure that is required for
correcting them is the correlation of all the legislative texts regarding the public
procurement system as a whole. In this regard, the Romanian legislator must achieve the
harmonization of the special law, to which we have previously referred, with the provisions
of Law no. 98/2016 on public procurement, Law no. 99/2016 on public sector procurement
and Law no. 100/2016 on the concessions of works and services.
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Conclusions

The concluding part of our paper could be focused on two ideas. Firstly, as is apparent from
the first part of this approach, the concerns regarding the consolidation / efficiency of the
GPP system have been given precedence — at EU level and, implicitly, the Member States,
and tends to become permanent. Moreover, we note the intensification of the political-
institutional efforts in this regard, given the importance that is given today, worldwide, to
the issues of environmental protection and sustainable development.

This scientific research confirms the need to pay maximum attention to the GPP problem,
for the reasons we referred to in the paper, in line with our wide review of the specialized
literature. Incidentally, a clear institutional framework has been adopted at EU level,
containing norms meant to bring significant improvements to the above-mentioned plan,
which have been predominantly transposed at Member States’ level. However, as we have
found by studying the reports of the relevant institutions, the margins of expectation are
still high regarding the actual achievements. Secondly, when we discuss the issues related
to the elaboration and implementation of national legal instruments aimed at stimulating
GPP, we come up with a whole series of critical issues. In a nutshell, we find that these
instruments have not in the least demonstrated their efficiency in stimulating green
procurement in the public sector.

The authors' characterization of the special legal source intended for the regulation of GPP
in the national public sector highlighted the sluggishness in adoption — especially when it
comes to the elaboration of secondary and tertiary legislation, the normative text loopholes
and the post-adoption deadlocks that have occurred in the last five years (2014-2019).
Moreover, with its explanations residing in the same area, another finding of ours is that the
GPP Law has proved to be ineffective since its adoption more than three years ago. This is
also one of the major reasons why it is appreciated today that Romania is below the
expectations regarding GPP.

We also find post-adoption deadlocks, delays in the development of secondary and tertiary
legislation: the guide containing the minimum criteria for environmental protection and the
standard specifications was published with a delay of 2.5 years, and until the date of this paper,
the National GPP Action Plan has not been published by the Ministry of the Environment, not
even as a project, although a first mandatory deadline was October 2016, etc.

Obviously, the authors did not intend to offer punctual solutions, but the examinations carried
out entitle them to state that these can only come from legislative changes, in accordance with
the best practices of the advanced states and considering the national specificity.
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