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Introduction

COVID and the Technological Class Divide

COVID-19 upended the American economy—but not its class, gender, and
racial hierarchies. While the coronavirus did not discriminate based on
income or race, exposure, complications, and death skewed heavily along
those lines. A major factor in individuals’ total risk was whether they could
work remotely, which revealed a longstanding technological class divide.
Under social distancing mandates, professionals retreated to their homes or
second homes, using new videoconferencing platforms to keep working—
designing products, analyzing data, writing legal briefs, coordinating strat-
egies, and so on. This was especially trying for parents who had to care for
children as they did their own jobs, and the burdens of childcare fell dispro-
portionately on women. Yet professionals had it comparatively easy. Their
relative comforts depended on armies of low-wage workers in a vast service
economy, who had to perform their jobs in person. Those workers, who
are disproportionately nonwhite, had a very different relationship with
technology. Rather than using it to create goods and services or to man-
age enterprises, those workers were often managed by technology, receiving
orders and even official discipline through apps, tablets, and the like.
Many canonical images from the pandemic juxtaposed US companies’
stunning technological sophistication with their workers’ vulnerability.
Amazon warehouse staff—who work alongside armies of robots and whose
every task is assigned and monitored by artificially intelligent devices—
became infected early on because the company did not maintain physical
distancing or provide masks in the workplace. Workers at grocery stores and
many restaurants faced similar risks of infection even as they were monitored
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2 Introduction

by point-of-sale devices that tracked how long they took to perform certain
tasks. The potential scope of the app-based gig economy also came into
focus as delivery platforms like Instacart and DoorDash scaled up to meet
consumer demand. Their workers needed to enter businesses and homes
and interact directly with customers, leaving them at a high risk of infec-
tion, and were supervised, demoted, and even fired via smartphone apps.

The pandemic therefore highlighted and exacerbated long-simmering
grievances in the US’s economy and society. Many workers simply reached
their breaking point and began to protest against dangers and mistreat-
ment. Early in the pandemic, health-care workers who used cutting-edge
medical technologies called out their employers’ failure to provide them
with adequate safety equipment. Many others followed suit, walking out
of warehouses, meatpacking and poultry plants, fast food restaurants, and
other businesses, to the point that some believe that COVID sparked a bona
fide strike wave.! As pandemic restrictions began to ease in 2021, many
companies struggled to staff back up, especially in the hospitality industry.
Some longtime restaurant and hotel workers told reporters that they were
unwilling to tolerate such risks again, or they were exhausted after years of
physically grueling service work. COVID was the final straw. Then, 2022
saw a major upsurge in worker organizing, including successful unioniza-
tion drives at numerous Starbucks locations, and at an Amazon warehouse
on Staten Island where key worker grievances included lax safety protocols
and automated productivity monitoring.”

A decade from now, scholars may view the coronavirus pandemic as the
end of an era in the American political economy. That era began in the late
1970s and was defined both by astonishing technological progress and by
exponential growth in precarious service jobs. This book argues that those
trends—in technological development and in the degradation of work—
were completely intertwined, in the sense that companies increasingly used
new technologies to limit workers’ power.”? It further argues that our labor
laws—that is, the entire complex of US laws constituting and governing
work—enabled companies to use technology in that manner.* Over the
same period, companies established broad rights to gather data on work-
ers and their performance, to exclude others from accessing that data, and
to use that data to preempt worker organizing. Put more formally, com-
panies have used their legal and technological powers to suppress workers’
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Introduction 3

associational power, driving down wages and eroding working conditions.’
These long-running developments yielded many of the problems that
exploded into the public eye under COVID: low wages, meager benefits,
lean staffing, unpredictable schedules, lack of basic safety protocols, and
misclassification of employees as independent contractors.

This book also argues that there is a deeper causal logic at work: these
technological and legal changes were driven by capital’s demands for high
returns in today’s large service sectors. Companies in those sectors often
require armies of workers without rare or specialized skills, and they are
often plagued by slower productivity growth than their industrial peers.
Those companies have maintained profitability in part by using new tech-
nologies to limit workers’ power. These trends are global, but this book
focuses on the United States, where they are especially pronounced. Finally,
this book argues that a more fair and sustainable future of work is possible,
but achieving it will require ambitious reforms to democratize the governance
of workplaces, workplace data, and the economy.

On that note, as I finalize this book in mid-2022, there is great excite-
ment in labor circles due to the recent victories at Amazon and Starbucks.
Those developments may signal the beginnings of a broader ideological and
political-economic shift, in which capital loses some influence and legiti-
macy, and in which workers are able to build substantial associational power
and even a cohesive class identity, and perhaps to push for transformative
changes to our labor laws. Alternatively, those victories may not have much
long-term impact because of entrenched employer resistance or other, more
contingent factors. Regardless of how those and other campaigns play out, I
hope that the developments discussed in this book help readers and schol-
ars make sense of them in two ways. First, the technological, legal, and
political-economic transformations of the last few decades helped to gen-
erate the grueling and often alienating working conditions that led many
workers to organize in 2022. Second, Amazon, Starbucks, and other compa-
nies may aggressively resist further organizing efforts through the legal and
technological means that this book discusses.

The rest of this introduction outlines the book’s narrative in more detail,
situates it within the literature, and then summarizes the arguments that
will be made in subsequent chapters.
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4 Introduction

Data-Driven Technology, Inductive Knowledge, and Class Power

While this book focuses on recent developments, conflicts over workplace
technology and information are not new. For well over a century, work-
ers and companies have fought over the generation and control of work-
place information, since both parties recognize that access to information
shapes the labor process and the parties’ correlative powers. For example, to
unionize or take collective action, workers typically must be able to meet,
to discuss common concerns, and to plan together without management’s
knowledge or involvement. In that sense, to build associational power, work-
ers need some privacy, meaning some control over informational flows.*
Conversely, companies have long sought to generate, capture, and quantify
information about workers and work processes and to use that information to
suppress worker mobilization. They can do so directly, by retaliating against
worker or union leaders, or indirectly, by designing production systems and
processes in ways that deter worker organizing.”

In recent decades, however, companies’ ability to use data to reshape
production and class relations has been supercharged by developments in
law and in data processing. Regarding the law, companies have pushed on
multiple fronts to achieve greater freedom of action vis-a-vis workers and
the state. They enjoyed such authority prior to the Great Depression but
lost it after the New Deal once workers unionized in large numbers. Com-
panies pressed hard for such freedoms beginning in the 1970s, responding
to various economic pressures, including industrial overcapacity.® As courts
and legislatures responded, our labor laws were gradually transformed.
Today, those laws treat employment as fundamentally contractual, largely
disregarding the background inequalities that affect workers’ and compa-
nies’ bargaining power, and treat the enterprise more like the employer’s
sovereign property. As argued later in this book, this consolidation of legal
power reflects broader trends in the evolution of law over the same period—
the era of neoliberalism—when vast swaths of our society were reorganized
around idealized visions of market ordering.’

That long-running shift in labor law both facilitated and responded to
the maturation of networked information technologies, as well as to broad
changes in the class structure. As industrial production declined, service
industries became dominant, and many of the nation’s largest employers
came to be in fields like retail, food service, logistics, and hospitality. Those
companies face different sorts of pressures than their industrial forebears.
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Introduction 5

They need to hire and manage huge armies of service workers in thousands
of small worksites rather than in a few huge factories. They also need to
oversee immensely complex global and national supply networks. Finally,
because it is harder to increase productivity in services than in manufac-
turing, service-sector companies have very strong incentives to limit labor
costs. Successful companies have often used novel surveillance technologies
for all those purposes.

Those technologies differ from past means of worker surveillance in
several respects, each of which is reflected in their design as well as their
use.'” For example, data-driven surveillance can operate over a vast distance,
enabling cheaper oversight of massive numbers of workers or huge and far-
flung supplier networks from corporate headquarters. Those technologies
also operate asymmetrically, enabling companies to monitor workers but
preventing them from monitoring management in return. Most impor-
tant, nascent forms of artificial intelligence (AI) operate very differently
from human cognition. They analyze very large data pools to discern pat-
terns and draw statistical inferences in ways that humans never could.
This leads to a new way of “seeing” or knowing the world that is induc-
tive in character and genuinely different from other forms of productive
knowledge. As the sociologist Gary Marx explained in a related context,
such techniques enable judgments based not just on the unique individual
being surveilled, but on that individual “in relation to statistical averages
and aggregate categories.”'' Contemporary Al systems nevertheless have
an Achilles heel: they have no sense of the social and real-world contexts
for their analyses.'”” Those contexts are inescapable in the workplace, and
they limit companies’ ability to automate today’s jobs. For the foreseeable
future, then, the greater share of workplace Al will likely be dedicated to
extending, deepening, and transforming managerial control over workers.

In the United States, the results of these intertwined shifts in law, tech-
nology, and class relations are all around us. For example, acting entirely
within their rights, companies may closely monitor workers, demand an
ever-faster pace of work, and terminate those who complain without giv-
ing any reason.'” They may use Al to reshape schedules, physical spaces,
and workflow in ways that prevent workers from even speaking with one
another, making it more difficult for them to take collective action. Compa-
nies may shunt workers outside their corporate boundaries, denying them
basic legal protections and rendering many forms of worker collective action
illegal, even as they closely supervise those workers’ performance.'* What's
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6 Introduction

more, companies can take these steps even as they exploit their control over
valuable information to build a dominant position within their sectors, giv-
ing them structural power over workers, competitors, and even lawmakers.
This intensification of surveillance and management is not always intended
to erode workers’ associational power—but it often has that effect. Workers
are fragmented from one another physically, socially, and legally, even as
they are subject to similar forms of centralized control.

Companies can also use new surveillance devices and inductive learn-
ing technologies to suppress workers’ organizing efforts actively, directly,
and aggressively." For example, companies can monitor internal employee
message boards using natural language recognition algorithms, spotting
keywords that might indicate that a unionization drive is afoot and then
retaliating against the ringleaders. Such retaliation is often illegal—and
yet companies may be able to launder personnel decisions through new
algorithms that obscure their intent from workers and regulators, making
enforcement much more difficult.'® There are many reported examples of
such efforts today. For example, Amazon in 2020 posted (and then rap-
idly deleted) a job announcement for “intelligence analysts” who would
take such efforts to scale, utilizing worksite data analytics and public data
sources to detect “labor organizing threats” against the company."” Com-
panies may also be able to use new recruiting algorithms to aggregate data
on applicants’ employment history with data on their social media posts
or consumer behavior, and then screen out workers who are likely to chal-
lenge management’s authority.

All of this culminates in today’s labor politics, in which knowledge and
control are centralized, surveillance is constant, and line-level workers have
little autonomy and no voice on the job. Companies’ power then extends,
fractal-like, from the individual workstation, to the worksite, to the sup-
ply and distribution chain, and to the broader political economy. Workers
must compete with one another for jobs, for desired shifts, or to stay in their
employer’s good graces, and therefore face substantial market discipline. As
a result, service workers are increasingly a class in a structural sense, occupy-
ing similar positions in the division of labor and enduring similar inequities,
even if they do not always understand themselves to be a class. Their lack
of collective power drives down wages and working conditions, enabling
companies to remain profitable and capture the lion’s share of productivity
gains. The enormous power disparities in today’s labor market may even
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Introduction 7

have skewed the development of Al itself, encouraging investment in tech-
nologies to control and discipline workers. In that sense, new technologies
and their associated class politics are central to the political economy of
contemporary capitalism.

There are silver linings here. The fact that recent changes in technol-
ogy and class relations were facilitated and shaped by law—a human cre-
ation ultimately subject to democratic revision—suggests that reforms to
workplace and data governance could encourage a far better future of work.
Such an outcome will require political mobilization, but there are promis-
ing signs there as well."”® For one thing, service workers are the paradig-
matic so-called essential workers of the COVID era—the ones who make
sure that we are all fed, clothed, housed, transported, and cared for. They
have enormous latent power, which they have recently begun to exert, as
noted previously. Service workers also have a natural community of shared
interest with many consumers, including a younger generation unwilling
to tolerate an unfair and unsafe future. Together, those groups could push
for a more just, equitable, and sustainable political economy.

In this book, several chapters that discuss technical developments and
their effects on workers also suggest reforms to address discrete harms. The
final chapter then proposes a far more ambitious reallocation of workplace
rights and powers. Those proposed reforms draw inspiration from the radi-
cal democratic tradition of thought and action, which insists that all major
spheres of social action—politics, the economy, and civil society—should be
constituted and governed in a democratic fashion." In labor law specifically,
those reforms aim to make workers’ associational power a legitimate modal-
ity of governance once again. Law today encourages employer dominance
in many ways—but law can also encourage a different political economy
and a different class politics, with a broader and richer sphere of human
freedom.

Situating This Book in the Literature

The book sits at the intersection of three bodies of scholarship that illumi-
nate the role of laws and other institutions in shaping contemporary work
relationships and longer-term processes of capitalist development.

The first body of literature considers the role of law in political-economic
orders and governance. That was a major theme of early-twentieth-century
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8 Introduction

legal realism, which illuminated how legal rules and processes established
the terrain on which economic and political action occurred.” Labor law
scholars have often drawn on legal realism to explore how law constitutes
and shapes class relations. For example, a number labor law scholars have
argued that the New Deal labor regime, by continuing to protect various
pre-New Deal employer prerogatives, failed to deliver on the promise of
workplace and industrial democracy.?' Others have sought to understand
the myriad ways in which labor laws shape workers’ capacities for collec-
tive action, and how that collective action can become an autonomous
source of legal or quasi-legal authority.? Still others have elaborated on the
relationship among class and other axes of social subordination, including
race, gender, and citizenship.”

Another important body of post-realist scholarship is now clustered
around the Law and Political Economy (LPE) project and movement.** That
literature is diverse, cutting across subject fields and methodologies, but
much of it has extended and updated the realist project of understanding the
legal constitution of the political economy.” Some LPE scholars have focused
specifically on the relationship between law and capitalist development out-
side the labor context, and the book draws extensively from their work.*
Others working in and around LPE have argued that the data revolution is
altering workplace privacy practices and compliance with antidiscrimination
mandates.” With important exceptions, however, scholars have said less
about the role of new information technologies in class politics specifically,
or about those technologies’ relationship to changes in labor law.”

The second body of literature considers the relationship between tech-
nology and institutions, including but not limited to the law. This is
another immense topic, and the book can’t hope to do justice to all the
debates among technology scholars, but several are worth noting. One
branch of science and technology studies has illuminated how political and
social institutions can shape technological development and deployment,
and how technologies in turn can shape political and social institutions.”
Another rich vein of scholarship focuses on how new information tech-
nologies facilitate network- or platform-based forms of social organization
with distinctive logics and tensions, including tendencies toward mono-
poly.* Legal scholars, for their part, have long argued that rights to develop
or deploy technology are a crucial source of social and economic power,
and that the design of technologies themselves can regulate and shape
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Introduction 9

social behavior.*' As inductive learning technologies have been deployed at
scale in the private sector, various legal scholars have traced how they are
legally constituted, how companies are using them to reshape relationships
with consumers and others in ways that threaten individual privacy, and
how they are altering state and administrative processes.** As noted earlier,
this book draws insights from those bodies of work and applies them to the
recent evolution of workplace technology and class relations.

The third body of literature focuses on the political economy of work
and technology more generally, but it often says less about law and legal
processes. This is a theme in various classics of political economy, includ-
ing work by Adam Smith, Karl Marx, Joseph Schumpeter, and more
recently Immanuel Wallerstein.”> One body of contemporary research—in
fields including comparative political economy and welfare state studies—
illuminates the relationship among workers’ associational power, other insti-
tutions, and patterns of development across capitalist economies.* Another
line of research—in heterodox economics, economic sociology, and labor
history—focuses more specifically on how workplace technology structures
class relations.™ A core insight that cuts across much of that scholarship is
that companies may choose technologies that are less productive or efficient
than reasonable alternatives, where doing so helps them contain workers’
power and thus capture a higher share of profits.*® While classic works in
this tradition were written prior to the emergence of networked informa-
tion technologies, in recent years sociologists and other social scientists
have studied how processes of algorithmic management are proliferating
across the economy and exacerbating economic and other inequalities.”

While these literatures diverge in many respects, they all focus on the
constitutive role of social institutions in capitalism, whether historically,
within nations today, or in comparative cross-national perspective. The
book draws from each body of scholarship to develop its own theory of
the law and political economy of workplace technology. Its overall argu-
ment then pushes forward two now-classic insights from these literatures,
which are in tension with one another. The first, common to legal realism
and its descendants, is that law is a human creation and can be revised to
advance the broader social good. While processes of social change cannot
be driven entirely by legal change, legal reforms and processes are central to
social orders in modern democratic societies. Moreover, unlike social norms
and forms of traditional authority, laws can be contested, questioned, and

Downloaded from http://direct.mit.edu/books/book-pdf/2085163/book_9780262373357.pdf by ZBW/DT ZENTRALBIBLIOTHEK FUR WIRTSCHAFTS user on 11 (



10 Introduction

altered pursuant to intentional deliberative and political processes. The sec-
ond insight, which is central to radical political economy and heterodox
economics, is that capitalism, as an economic and social order, has a deeper
logic that is not reducible to the views and aspirations of its denizens and
that pervasively shapes the legal order. For example, capitalism encourages
intense competition through much of the economy, leading to perpetual
changes in technology and to new work structures that erode existing social
protections. What’s more, capital’s structural power even in democratic
societies may limit the potential scope of democratically motivated efforts
to decommodify labor and social goods.

In other words, the book stands both with those who insist that capitalism
tends to erode or swamp all opposing normative orders and with those who
note that, by acting together, nonelites have frequently limited the power
of capital and democratized social and economic life through legal reforms.
As shorthand, the book refers to this dynamic as the tension between capi-
talism and democracy, recognizing that both terms are immensely complex
and contested. My hope is that embracing this tension will enable a sober,
clear analysis of the crises facing us today, while also generating space to
envision a future of work and workplace technology that is far more egali-
tarian and sustainable than the present.

Summary of Chapters

The book has six chapters, in addition to this introduction and a brief
afterword. Chapters 1 and 2 are the book’s theoretical core, chapters 3-5
provide empirical detail, and chapter 6 considers possible policy responses.
Chapter 1 outlines the book’s theory of the relationship among workplace
technology, labor law, and capitalist development, and sketches the transi-
tion from the postwar political-economic order to the contemporary regime
of accumulation. Chapter 2 discusses the transformation of labor law in
recent decades as companies and investors responded to the challenges of
the service transition by pushing for greater operational freedom vis-a-vis
workers and the state. It also sketches parallel changes in intellectual property,
trade secrets, and other doctrines that helped turn informational goods into
profit centers.

The next three chapters discuss how companies are using their legal
powers over data and technology to reshape work. Chapter 3 shows how
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companies are using data-driven technologies to automate some tasks and
to alter the skills required for others, as part of an overall trend toward what
the book calls “digital Taylorism.”*® That chapter also summarizes the prom-
ise and limits of contemporary Al and robotics and suggests that automa-
tion is unlikely to displace world-historic numbers of low-wage workers in the
foreseeable future. Chapter 4 addresses the relationship between employee
privacy and associational power. It first shows how companies can use data
aggregation techniques to discern many workers’ skills, aptitudes, and off-
duty conduct. It then shows how companies may use that data to screen
out prospective employees who are likely to challenge managerial authority,
to determine whether their current workers are seeking to unionize, and to
combat unionization efforts. Chapter 5 discusses how companies are using
new technologies to alter the scope of their enterprises. As it shows, many
major companies today purchase labor without hiring workers as employees
and therefore avoid labor law duties, even as they build massive enterprises
that enjoy substantial market power. As a result, power in many low-wage
sectors today is highly concentrated in a few corporate headquarters, but
legal responsibility for working conditions is diffuse.

The final chapter, chapter 6, discusses how policymakers could respond
to these transformations of work. It suggests that policymakers should aim
to extend democratic norms and practices deep into the spheres of pro-
duction and distribution, and sketches two far-reaching sets of reforms that
would advance that goal. The first set would guarantee workers the right
to participate in workplace and economic governance through new forms
of collective representation. The second set would reshape the governance of
workplace data by banning various forms of workplace surveillance, giving
workers a voice in the deployment of other data-driven technologies, and
turning still other novel technologies into public goods. Together with new
investments in care, social reproduction, and a green transition, these poli-
cies could help build a much more sustainable economy.
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1 Technology, the Service Transition, and the
New Working Class

Introduction

Over the last several decades relatively well-paid and unionized employment
in manufacturing plummeted in the US, while low-wage, precarious, non-
union employment in service industries surged.' Parallel economic trans-
formations occurred across wealthy economies during the same period, but
inequality has grown more in the US than in many of its peer nations.”
The US has also been at the forefront of technological development over
that time, helping to drive the mainstreaming of enterprise computers and
personal computers in the 1980s, the growth of the internet in the 1990s
and 2000s, the proliferation of mobile devices and other data-gathering
sensors in the 2010s, and recent developments in robotics and artificial
intelligence (AI).

The US’ leadership in both technological innovation and precarious work
is not a coincidence. As discussed in the introduction, this book argues that
US employers have increasingly used new technologies as tools of class
domination, suppressing workers’ efforts to unionize or build other forms
of associational power, and therefore keeping a lid on wages. This book fur-
ther argues that employers’ technological choices are intertwined with our
labor laws and other institutions, so that institutions shape technological
choices over time and vice versa. In other words, labor laws can encourage
or limit employers’ use of technology as a modality of domination, and the
balance of political-economic power between workers and companies can
shape the development of labor law. Still more ambitiously, this book sug-
gests that the coevolution of technology and institutions over time reflects
a deeper tension between capitalist imperatives and democratic aspirations.
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14 Chapter 1

Each of these arguments breaks with mainstream analyses of workplace
technological development.

This chapter summarizes and defends the book’s assumptions and under-
lying theory. Section 1.1 sketches neoclassical theories that view technological
change and labor standards as being driven by apolitical forces of supply and
demand, as well as contrasting theories of political economy that understand
production regimes and labor standards as being more socially embedded.
Drawing from those latter theories, as well as critical legal scholarship, sec-
tion 1.2 proposes a model of the political economy of work and technologi-
cal change in capitalist democracies. In that model, companies and workers
advance their interests by deploying power resources across the class divide,
including legal entitlements, control of data and technology, and capacities
for collective action. Section 1.3 clarifies the role of class in this model and
its relationship to other axes of subordination, including race and gender.
Next, section 1.4 elaborates the role of technology in this model, explain-
ing how companies can use technology both to enhance productivity and
to augment their power over workers. Finally, section 1.5 traces the coevo-
lution of technology and class relations in the long-running shift to a ser-
vice economy as employers put pressure on and eventually displaced our
post-World War II (“postwar”) model of industrial relations.

1.1 Institutions, Technologies, and Labor Standards: Existing Models

This book’s analysis of the relationship among institutions, technologies,
and labor standards differs substantially from mainstream treatments of
those questions. Before elaborating, it may help to define the terms “insti-
tutions” and “technologies.” As used in this discussion, “institutions” indi-
cates the laws, norms, and accepted patterns of behavior that undergird
political, economic, and social life.* Institutions serve multiple, sometimes
conflicting purposes within capitalist societies. For example, they facilitate
market ordering and therefore capital accumulation, while also protecting
less-powerful interests against certain forms of exploitation. Institutions,
therefore, both reflect and shape social power relations. The term “tech-
nology” indicates “congealed practical knowledge embedded in material

culture.”*

Technologies make it easier to do some things and harder to do
others, as captured by the notion of technological “affordances,” or the

uses that technologies enable in particular contexts.® Telescopes extend our
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Technology, the Service Transition, and the New Working Class 15

ability to see over distances and boats make seas passable, changing activi-
ties such as warfare and agriculture. Like institutions, technologies can be
tools of domination, as some individuals and groups in society develop or
utilize technologies to reinforce their power over other groups. Technolo-
gies and institutions, therefore, are both important means of shaping and
maintaining social order. The two are distinct, though, since technologies
are material while institutions are social.®

Leading theories about the relationship among institutions, technologi-
cal change, and labor standards build on neoclassical models of the labor
market. Those models, in turn, assume that no party has significant power
over another, and understand wages as being set by market forces of sup-
ply and demand for particular skills.” This leads many scholars to presume
that workplace technological change is productivity-enhancing—that is, it
enables workers to produce more without increased effort—on the grounds
that firms in competitive markets that do not maximize productivity will lose
market share.® The influential model of skill-biased technological change, for
example, explains stagnant wages for most workers in recent decades as an
effect of technological changes like industrial automation, which reduced
demand for midskilled workers, alongside changes like computerization,
which increased demand for highly educated workers.” Technology in that
model is therefore an “exogenous and politically neutral force,” which devel-
ops in response to engineering advances and market imperatives. '

Institutional shifts like deunionization may contribute to inequality in
this view, but those shifts are themselves largely driven by technological
developments rather than political forces." Indeed, such analyses tend to
be skeptical that classic worker-protective laws are effective, sustainable,
and/or desirable. Instead, they tend to posit a trade-off between equity
and efficiency and hold that unionization and wage regulations will lead
to declining overall output.'? This approach generates a clear labor policy
toolkit: states should focus on “upskilling” the workforce by investing in
education," should ensure fluid and nondiscriminatory labor markets, and
should use the tax system to transfer resources from rich to poor where
necessary.'* But states should not generally empower workers through col-
lective bargaining laws or minimum wage laws.

A different account of the role of power and institutions in economic
ordering emerges from studies in economic sociology and comparative polit-
ical economy. As a substantial body of research in those fields has shown,
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prosperous economies simply have not converged on a single set of labor
market or social institutions over the last forty years, despite being subject
to many of the same pressures of technological change, deindustrialization,
and globalization. Instead, wage inequality and precarious work have grown
the most in so-called liberal market economies and welfare states (such as
the US and the UK), less significantly in continental Europe (especially in
nations that have active industrial policies), and even less in social demo-
cratic Scandinavia.” There is even evidence that companies’ technologi-
cal preferences differ across nations, with employers in liberal nations more
likely to favor “radical innovation” that develops entirely new goods or pro-
duction processes, while their counterparts in more coordinated economies
favor incremental changes to existing processes or goods.'® Moreover, work-
ers’ ability to build and maintain associational power and to make alliances
with other groups appears to be a major causal factor behind those observed
differences.” That finding suggests different policy prescriptions than those
emerging from neoclassical analyses. Namely, rather than addressing dis-
tributional concerns only through the tax-and-transfer system, which may
be impossible in any event since wealth begats political might,'® it may be
most effective to address them by bolstering labor’s power vis-a-vis capital.
Chapter 6 considers how to do so in today’s political economy.

As noted in the introduction, there are natural affinities and method-
ological overlaps between those branches of institutionalist social science
and legal realism and its descendants, which include recent scholarship in
“Law & Political Economy” or “LPE.” Essentially, both focus on how institu-
tions can shape political-economic processes and outcomes. Legal scholar-
ship nevertheless focuses on law, while institutionalist social science treats
law as one among other institutions. From a legal realist perspective, the
law shapes the distribution of resources and power in numerous respects.
In the workplace context, for example, labor laws grant workers substantive
rights, against their employers, to goods like safety, equal opportunity, and
decent wages. But the law also shapes production and distribution in more
subtle ways that nonlawyers may not appreciate, such as by establishing
and enforcing background entitlements of contract, property, and tort,
and by creating legal constructs like the joint stock corporation, which can
hold property and hire employees.'’ To take one example, as legal realists
and their descendants have long emphasized, the enforcement of contracts
between parties with disparate property holdings will tend to exacerbate
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Technology, the Service Transition, and the New Working Class 17

economic inequalities. In such cases, the party with greater resources—
typically the employer in the labor context—can typically hold out for a
better deal, while the party with fewer resources may need to work in order
to eat and so will be more motivated to settle quickly. Yet in various histori-
cal periods the law has presumed that such bargains were freely chosen and
that the existing distribution of property is itself fair or natural.”® In that
sense, law may both shape and legitimate particular distributive outcomes,
sometimes in ways that escape popular scrutiny.

1.2 Power Resources, Labor Practices, and Capitalist Development

Those latter bodies of literature suggest an alternative model of the relation-
ship among institutions, technologies, and labor standards, which this sec-
tion elaborates upon.?' The sociological concept of power resources is central

to this model.*

Power resources are “the attributes (capacities or means) of
actors (individuals or collectivities) that enable them to reward or to punish
other actors.””® For the purposes of this book’s analysis, the most impor-
tant power resources are legal entitlements within enterprises (including the
rights of investors), control over technology, and capacities for collective
action, or “associational power.”** The latter two power resources—control
over technology and associational power—are shaped by law but not reduc-
ible to law. For this book’s purposes, the key groups are workers, companies,
and investors, and subgroups within each group. To simplify the analysis,
however, the book will often refer to “workers” (or “labor”) and “compa-
nies,” and will usually refer to their conflicts as “class conflicts.”” When
investors’ and companies’ interests align, the book will refer to that unity
as “capital.”

Companies, workers, and their allies deploy power resources across the
class divide constantly in a dynamic, iterative, path-dependent process.
They do so at all levels of the economy, from the individual employment
contract, to the organization of work within enterprises, to battles in courts
and legislatures over the basic legal structure of production. Collective
action is usually workers’ most important power resource, although skilled
workers have some control over workplace technology, and today workers
have an array of statutory protections against exploitation. Companies’
most important power resources are their legal control of the enterprise
and workplace technology, but they too utilize collective action. The firm
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itself is a form of collective action, since it aggregates investments and gives
the resulting legal entity various legal powers over workers.”® Companies
also act collectively through trade associations and employer associations.”’
These battles lead to political settlements that define the terms on which
labor can be purchased and sold. Those settlements are typically instanti-
ated in law and in practice, including industrial relations systems, and then
underlie facially consensual processes of economic governance. Supply and
demand, therefore, help determine wages, but they are best understood not
as discrete curves but as broad bands, within which the distribution of power
matters greatly.”® Neoclassical economics can treat the market as a sphere
of individual freedom only by abstracting away from these overtly political
battles and studying the bargains reached in their aftermath or shadow.

As discussed later in this section, workers are far from powerless in these
processes—and yet capital has substantial structural advantages that persist
over time. One reason is that workers depend on companies and inves-
tors for jobs, and states depend on them for taxes. That dependence limits
workers’ and states’ capacity to oppose capital’s interests.”” Another reason
is that while both workers and companies deploy power resources to seek
advantages within existing production regimes, companies also deploy
power resources for a very different purpose: to reshape or displace existing
production methods and political settlements. (Labor does this as well—
but less often and usually less successfully given its structural dependence
on capital). Indeed, constant technological and social innovations are foun-
dational to capitalism itself, as many of its classical theorists observed.*
The reason is that capitalism encourages both unending accumulation and
incessant competition, and competition tends to reduce profits over time.
As a result, companies constantly seek out technological innovations that
can give them first-mover advantages or exclusive legal rights, which trans-
late into monopolies over scarce resources and above-average profits—or
what Immanuel Wallerstein called “high-voltage” profits.”! Such innova-
tions, together with aggressive expansion strategies, can also give companies
substantial market power, further bolstering profits. Companies also seek to
extend market processes into social spheres governed by nonmarket logics,
or to upend existing laws and institutions that limit market discipline, again
to ensure continued high profits and accumulation.** This overall process
is then “full of frictions, contradictions, and dysfunctions . . . but still pat-

terned according to an identifiable logic of expansion and accumulation.”*?
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Indeed, companies often seek to alter technologies and institutions at
the same time, as the case of Uber illustrates. In addition to developing a
proprietary app to link drivers and passengers without human intermedia-
tion, the company reshaped a heavily regulated labor market by putting
drivers on the street who did not have taxi licenses, in cars that were not
outfitted or registered as taxis.** By doing so, Uber forced drivers to com-
pete with one another, pushing down wages. In other words, the company
sought to protect its core innovations from market competition, even as it
subjected workers to market discipline.* While Uber is not clearly profit-
able, many leading service-sector companies have followed similar strate-
gies in recent decades, as chapters 3-5 show.

Workers and others nevertheless resist such efforts constantly by orga-
nizing, taking wages out of competition, and pressing for statutory pro-
tections.*® In other words, they deploy associational power to counteract
capital’s legal and technological powers. Indeed, without some limits on capi-
tal’s power and capacity to reshape social relations, the system itself may
stumble: workers may eventually be unable to feed themselves or their chil-
dren, consumer markets may fail, the trust that is a crucial precondition
for human cooperation may erode, and the natural environment may be
destroyed.*” This interplay between forces of commodification and decom-
modification highlights a deeper tension between capitalism and democ-
racy. Namely, labor regulations and welfare programs embed capitalist work

and social relations within “non-capitalist social orders”*®

involving norms
of solidarity—and yet capital’s relentless pressure for accumulation always
threatens to break out of those institutions, which “both contain and sus-
tain” capitalism as a system.*

Now, to suggest that the tension between democracy and capitalist
imperatives influences or structures political-economic developments does
not imply any necessary trajectory of historical or technological change.
The argument here is instead that our political economy is shaped by ongo-
ing battles in which capital has deep structural advantages, but where capital
can never wholly dominate other groups or suppress other values. With
that caveat in mind, one can then see this process playing out over succes-
sive business cycles. So-called competitive capitalism gave way to Gilded
Age consolidation, where high profits were in steel, railroads, and industry;
and then to the New Deal and postwar settlement, where high profits were
still found in heavy industry; and finally to contemporary neoliberalism,
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as discussed in detail later in this chapter. Today, the high-voltage profits
are in sectors like pharmaceuticals, biotech, finance, and business services,
while the low-voltage profits are in service-intensive sectors like retail, food
service, hospitality, and care and social reproduction (including elder care,
childcare, long-term care, and education). Law also coevolved with political-
economic developments over that long period. As other legal scholars have
suggested, there are conceptual harmonies between laissez-faire economics
and the “classical legal thought” of the late nineteenth and early twentieth
centuries, between postwar managed capitalism and legal realism’s under-
standing of law as a means to social ends,* and between the contemporary
resurgence of market ordering and the importation of neoliberal ideas into
legal theory.*' The role of law in both the postwar order and the contempo-
rary political economy is discussed in more detail in chapter 2.

Two nuances of this model are worth highlighting before moving on.
First, to say that the ongoing marketization of life generates a conflict
between capitalism and democracy is not to valorize majority rule per se,
but rather to highlight the deep-seated tension between capital’s demands
for ongoing accumulation and workers’ and others’ demands for basic
material security. As discussed in section 1.3, workers are not a monolithic
group, and decommodification efforts have often excluded non-white,
nonmale workers. Workers in particular sectors or occupations nevertheless
have common interests that cut across racial and gender categories, and
their demands for protection of those interests are appropriately under-
stood as democratic, in the sense that they are opposed to the interest of a
privileged minority of investors and managers.

Second, class conflicts are not always zero-sum games. In many cases, com-
panies and workers have allied with one another in particular industrial sec-
tors to advance common goals.** In other cases, working-class organization
has benefited companies by reducing interfirm competition or by giving
companies a partner with whom they can collaborate to unlock productiv-
ity gains. The sociologist Erik Olin Wright sought to capture this idea with
a model of “positive class compromise,” under which increases in work-
ers’ associational power “adversely affect capitalist-class interests until such
power crosses some intermediate threshold beyond which further increases
in working-class power are potentially beneficial to capitalists’ interests.”**
That being said, Wright’s model may be more relevant to industrial than ser-
vice economies given the possibility of compounding productivity growth
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in industry, as discussed in section 1.5. Moreover, as discussed in subsequent
chapters, companies today may be able to use new technologies to better
understand what groups of workers want and to find workers with necessary
skills at low cost, replicating two functions performed by unions in the past,
but without empowering workers in the process.

1.3 Deeper into Class and Associational Power

The political settlements sketched above instantiate the distribution of
resources and power along lines of class as well as race, gender, and other
axes of subordination. Class itself is a deeply contested concept that has
generated many theories over the years. But as the historian Ellen Meiksins
Wood argued, “There are really only two ways of thinking theoretically
about class: either as a structural location or as a social relation.”** The former
approach involves sorting individuals into objective groupings based on
indicia of stratification, such as income, educational attainment, or posi-
tion within the division of labor, but does not posit that classes necessar-
ily have opposed interests. The latter approach, which today is strongly
associated with the work of Erik Olin Wright, understands class relations
as rooted in control over productive resources and as antagonistic due to
exploitation, or the process through which one class appropriates the fruits
of another class’s labor.* Companies’ efforts to suppress wages among line-
level workers so that investors, top managers, or both can capture a greater
share of profits are a straightforward example of antagonistic class relations
of this sort. Just as capitalism is ever-evolving, this tradition views class
relations as being in constant flux due to technological, political, and social
change.*

Class in this sense plays little role in mainstream theorizing about work.
As noted previously, neoclassical models of the labor market assume power
relations away, and therefore also assume that antagonistic class relations
simply do not exist. Class also plays a circumscribed role in many “informa-
tion society” theories that seek to explain how the maturation of informa-
tion technologies has altered capitalist economies. For example, Daniel Bell’s
foundational and still-influential 1973 book The Coming of Post-Industrial
Society foresaw many of the key conflicts and tensions of postindustrial
economies, but it also suggested that class conflicts would simply become
less important as production workers became more and more technically
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skilled.*” Some subsequent information society theories have drawn on Bell’s
work and methodology and have echoed Bell in viewing class conflicts as
being less important in today’s economy. Manuel Castells, for example, has
argued that “production-based, social classes, as constituted, and enacted
in the Industrial Age, cease to exist” in today’s economy.* This statement is
difficult to parse—in other writings Castells has suggested that work today
entails persistent conflicts and inequalities—but it can be read to suggest
that class conflicts are no longer important.* Similarly, Shoshana Zuboff’s
influential recent work on “surveillance capitalism”—which explores the
tech giants’ business model in relationship to consumers—says little about
workplace and economic power relations, as several reviewers have noted.*

While it is true that industrial-era class conflicts no longer predominate,
a major theme in this book is that class conflicts have not disappeared in
the past few decades. Rather, they have evolved and even became more
acute in some respects. A distinguishing characteristic of the workers in
today’s service sector is that they have much less associational power than
their industrial forebears. This is so for various reasons, but a major one is
that companies across the service economy have adopted business mod-
els that depend on suppressing workers’ associational power, as discussed
in later chapters.

In addition to Wright’s and Wood’s theories, two other bodies of
thought help elucidate the role of institutions and technology in shaping
class relations. The first is associated with the historian E. P. Thompson
and others who have emphasized that class formation involves politi-
cal contests carried out in both the economic and symbolic registers.’' A
simple example from the union-organizing context illustrates this point.
Employers in the US tend to resist unionization bitterly and frequently
terminate union activists.”> Doing so is illegal, but employees typically
get the intended message that organizing is futile or dangerous.** As a
result, it is often irrational for workers to try to unionize in the US, since
the benefits of unionization are uncertain and will arrive only in the long
term, while the costs of joining a union are often immediate and severe.
Workers can overcome employer resistance and their own fears, however,
“by defining a collective identity” in which “being a member is a value in
itself [and] each member is legitimately required to practice solidarity.”**
The foundation of that identity is workers’ common experience—that is,
a similar occupation or craft, colocation in a large and dangerous factory,
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religious or ethnic ties, and other factors. Deeper bonds of solidarity are
then forged among workers through the process of organizing and chal-
lenging managerial authority, as chapter 4 discusses in more detail.*® But
as also discussed in chapter 4 and elsewhere, companies can make it harder
for workers to build solidarity by surveilling them more intensively, moni-
toring their communications, and arranging production to limit workers’
interpersonal contact.

Another body of class theory, developed by the sociologist Aage B.
Serensen, helps explain the ends of contemporary class politics. Serensen
argued that class relations are geared toward creating economic rents, gen-
erally by protecting resources against competition.® A rent-based class
analysis, Serensen argued, may explain how capitalist production gener-
ates antagonistic and exploitative class relations without relying on the
problematic labor theory of value.®” Profitable companies are those who
create maximal product market rents or quasi-rents, often aided by robust
intellectual property (IP) rights, even as they endeavor “to produce a labor
market conforming to the assumption of neoclassical economics,” where
workers compete for jobs, wages, and assignments.>® Workers, meanwhile,
seek to avoid market discipline by developing specialized skills or by orga-
nizing and therefore cartelizing the supply of labor.** As the Uber example
in section 1.2 illustrated, and as subsequent chapters argue, today’s large,
low-wage employers utilize both strategies: they protect their own innova-
tions against competition even as they subject workers to intense market
discipline.”’ Through those twin processes, they ensure that investors and
managers—not line-level workers—capture the lion’s share of profits.

Now, to emphasize a point noted earlier, this book does not assert that
class is the most important form of social division. After all, workers are
not now and have never been a monolithic group. Indeed, as scholars
within the Black Radical tradition have emphasized, it is simply impossible
to understand class formation outside of processes of racial differentiation
and subordination.® Similarly, as numerous feminist scholars have argued,
it is impossible to understand class politics in the paid labor market with-
out accounting for unpaid labor in the home, which is disproportionately
performed by women,** as well as the tendency for women to be shunted
into low-paid service jobs.*® Such asymmetries were written into New Deal
and postwar labor law, which excluded agricultural and domestic work-
ers,* failed to guarantee equal opportunity on the basis of race or gender

Downloaded from http://direct.mit.edu/books/book-pdf/2085163/book_9780262373357.pdf by ZBW/DT ZENTRALBIBLIOTHEK FUR WIRTSCHAFTS user on 11 (



24 Chapter 1

until 1964, and failed to recognize unpaid care work within homes as
labor. Capitalism in the New Deal and postwar eras was therefore socially
embedded both in norms of working-class solidarity that mitigated mar-
ket discipline within the industrial core and in norms of patriarchy and
white supremacy that defined who was inside and outside the relatively
privileged working class.”® In that sense, to say that workers’ class-based
demands for social protections are “democratic” glosses over this exclusion
of most workers from the political-economic “demos.”

At the same time, just as class relations cannot be understood outside
the context of race, race-based subordination cannot be fully understood
outside the context of class. As the historians Destin Jenkins and Justin
Leroy have recently argued, racial differentiation has been central to capi-
talist development, in part because “the violent dispossessions inherent
to capital accumulation operate by leveraging, intensifying, and creating
racial distinctions.”®” In the US, that process was acutely visible during
slavery and Jim Crow. But it has continued through to the present, where
non-white individuals remain especially vulnerable to wealth expropria-
tion (e.g., through housing foreclosure).”® Furthermore, Jenkins and Leroy
argue, race-based differentiation helps to legitimate capitalism itself by
“naturalizing the inequalities produced by capitalism.”® In this light, the
longstanding exclusion of Black and other non-white workers from full
social citizenship was not motivated simply by animus or racism. It also
reflected many elites’ material interest, in both the North and South, in
maintaining a large pool of subordinate labor.

Race, gender, and class are also intertwined in the sense that opposition
to labor commodification can cut along race and gender lines, as collec-
tive action often grows out of common experiences of racial and gendered
oppression. The Black Freedom movement in the 1960s pushed for land-
mark civil rights legislation, including Title VII, in part to ensure a path
out of poverty for Black workers. Similarly, a movement among health-
care workers linked to the Black Freedom movement led state legislatures
to extend collective bargaining rights to public-sector workers in the
1960s and 1970s, eventually spurring Congress to extend rights under the
National Labor Relations Act (NLRA) to most private hospital workers.”
Many of the most vibrant workers’ rights movements in recent years have
evolved among, and have been led by, women and Black, Indigenous, and
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people of color (BIPOC) individuals. These include health-care and public-
sector organizing, the Justice for Janitors campaign, which fights for the
rights of janitors across the US and Canada, the Fight for $15, a movement
of low-wage workers in fast food and elsewhere who have been pushing
for a $15 minimum wage and unionization, and the successful effort to
organize Amazon’s Staten Island Warehouse.”' While public debates around
progressive policies often pit concerns of race, class, and gender against one
another, in reality the three overlap quite substantially in today’s economy.
In that respect, and as chapter 6 argues, ensuring a more democratic politi-
cal economy would advance equity along all three lines.

1.4 Technology as a Power Resource, Past and Present

As noted previously, this book agrees with mainstream accounts that
workplace technological change often enhances labor productivity—but it
breaks with mainstream thinking by emphasizing that workplace technol-
ogy is also an important tool of class power. Technological innovation can
enhance labor productivity in various ways. For example, companies often
use machinery and algorithms to perform work previously performed by
humans. They also improve existing machinery and algorithms to make
them faster, more accurate, or more energy efficient. And they can alter
workplace processes without changing machinery, for example by chang-
ing the layout of machinery in a factory so that goods travel a shorter dis-
tance between workstations. In many occupations and sectors, companies
have incentives to upskill their workforce when integrating new technolo-
gies. Such efforts are common, for example, in advanced manufacturing
and health care.”” Companies may be more likely to offer such training
where they have reached the sort of “positive class compromise” discussed
earlier, which facilitates trust and long-term joint commitments between
workers and companies.”

While many (or even most) workplace innovations enhance productiv-
ity, companies also adopt technologies to augment their power over work-
ers and capture a greater share of profits.”* Power-augmenting technology
takes two basic forms. First, companies can use technology to deskill or
“homogenize” work, enabling it to be performed by individuals without
the need for extensive training.”* Homogenization strategies were central
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to the transformation from craft-based to industrial production and to the
emergence of Taylorist/Fordist modes of production, as discussed later in
this section. Second, companies can monitor work more closely, projecting
a credible threat that underperforming workers will be identified and termi-
nated.”® In that sense, surveillance is a political intervention by companies
designed to maintain their unilateral control over workplace processes and
the pace of work.”

There are various well-known historical examples of employers using
technologies as tools of class power. The simplest cases involve changes in
productive machinery that lead to a greater capital share of profits but static
or even declining labor productivity. The technology scholar Langdon Win-
ner gives as an example the decision by the nineteenth-century industri-
alist Cyrus McCormick to install pneumatic molding machines that were
more expensive and less precise than the state of the art. In other words,
those machines were inefficient, but after adopting them, McCormick was
able to prevent unionization of his plant by firing the skilled craft workers
who had previously performed the task. After several years, McCormick got
rid of the machines, “but by that time they had served their purpose—the
destruction of the union.””®

A likely more common case involves technologies that enhance both
productivity and employer power. For example, sociologists and economists
have frequently noted the blurred line between productivity enhancement
and power augmentation in the transformation from cottage industry
to factory production in textiles. Industrialists created factories not just to
gather productive machinery in one place, but also to monopolize pro-
ductive knowledge and instill a modern form of labor discipline, in which
workers show up on a regular schedule and can be closely monitored.”

The later transition to heavy industrial production was again based
on interlocking changes in productive technology and workplace surveil-
lance. Frederick Winslow Taylor’s system of “scientific management” was
specifically designed to centralize management’s control over production,
wresting it away from craft workers and their unions, which controlled
apprenticeship programs, chose technologies, and established output rates
and wages as the “law” for their crafts.*® As Taylor put it, scientific manage-
ment was “directly antagonistic to the old idea that each workman can
best regulate his own way of doing the work.”®' He instructed industrial
engineers to closely observe and measure workers’ actions, and then break
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production into “discrete, rationalized, low-skill tasks” that could be per-
formed by workers with little specialized training.** Craft workers were well
aware of the engineers’ motives and would often resist such monitoring, or
even refuse to work at all if supervisors were present.®

Today’s companies continue this tradition, using information and com-
munications technologies both to enhance productivity and to augment
their power over workers. In that respect, the politics of workplace technol-
ogy today carries forward many of the class conflicts of the industrial era.
One through line, which runs all the way back to early industrialization, is
that companies can use technologies to render work processes and work-
ers’ interactions more legible to a central authority, and therefore more

susceptible to centralized control.**

The telegraph, the telephone, and the
fax machine all enabled the integration of enterprises across vast distances,
generating economies of scale but also enabling closer supervision of work-
ers. Today, companies use information and communications technolo-
gies for similar purposes, but modern tools of surveillance are vastly more
powerful than their forebears. As chapters 3-5 explore, companies today
frequently aspire to surveillance that is constant (always operating), uni-
versal (reaching all aspects of work and production, and even workers’ lives
outside of work), and controlled centrally rather than being embodied in
individual supervisors.*® Surveillance today is also asymmetric: companies
are able to monitor workers with or without their knowledge, and to pre-
vent workers from monitoring management. It also appears that companies
are increasingly using technological design choices to govern work where
feasible, since workers may then be unable to contest those actions.®® If
it is impossible to use Uber’s app without accepting location tracking, for
example, then drivers and consumers must either consent or lose access.”’
Modern data-driven technologies differ from what came before in
another respect as well. As noted in the introduction, contemporary forms
of Al often work by discerning patterns in very large data pools, leading to
a genuinely new form of knowledge that is inductive in character. Through
new techniques of surveillance and data analysis, companies can place
workers in statistical groupings based on aspects of their behavior on and
off the job that are revealed in massive data sets. In the consumer context,
companies are utilizing those insights to shape consumer choices at scale
through behavioral nudges, targeted advertisements, curated social media
feeds, and platform structures that reward ongoing iterative engagement.*®
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In the labor context, nudges and behavioral modification occur, but they
may be less necessary since companies already enjoy hierarchical authority
over workers and can simply order them to perform certain tasks—or even
to refrain from doing certain things outside of work. Those efforts are dis-
cussed in chapters 3-5.

1.5 Explaining Change Over Time: From the Postwar Order
to Neoliberalism

The model sketched in this chapter seeks to illuminate patterns of exchange
and technological deployment at particular moments, as well as changes to
political settlements over time. Political settlements come under pressure
for many reasons, including technological developments, changes in geo-
politics, and changes in the relative power of groups across class and other
lines.* One such transition occurred in the late 1970s and early 1980s,
when our postwar model of industrial relations was displaced by what the
book calls “workplace neoliberalism.”* This final section of this chapter
traces the technological and class-relational aspects of that shift, and chap-
ter 2 discusses the role of law in that shift.

Crisis and reconstruction The postwar industrial relations regime in the
US, which became known as “industrial pluralism,” emerged out of the polit-
ical and economic crises of the late nineteenth and early twentieth cen-
turies.”’ During those years, the US experienced wave upon wave of labor
violence as companies and states suppressed worker movements. Congress
eventually asserted the power to regulate the national economy during
the New Deal, passing landmark worker protection legislation, including
the NLRA in 1935, which became a centerpiece of the postwar order.”* The
NLRA declared a national policy of “encouraging the practice and proce-
dure of collective bargaining and . . . protecting the exercise by workers of
full freedom of association.”®® Workers then unionized in massive numbers,
especially in heavy industry, and over time they secured wage gains that
tracked productivity, as well as generous health and other benefits. The
merits and limits of the postwar regime and of postwar labor law are dis-
cussed in more detail in chapter 2.

The postwar regime was relatively stable not only because it protected
workers, but also because it helped to solve problems that companies and
the state could not solve on their own.” For example, collective bargaining
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substantially reduced the labor violence that plagued the US prior to the
New Deal.”® Moreover, where industries were unionized across the board,
collective bargaining tended to set relatively uniform wages, which helped
the more productive firms thrive.”® As a result, wealthy economies enjoyed a
virtuous cycle of full employment, price stability, economic growth, and eco-
nomic equality. Unions also enabled workers to raise concerns about con-
ditions and tensions on the shop floor or to identify inefficient workplace
processes, contributing to overall productivity.” The postwar political-
economic order combined these labor market institutions with Keynesian
economic planning, which boosted aggregate demand, and with the hege-
monic position of the US over much of the Global South, which ensured
cheap access to raw materials and large export markets.”® Similar structures
were built across wealthy nations at the time, which appears to be a major
reason that this was the only period of sustained shared prosperity (within
those nations) in the history of capitalism.”

Yet even in this remembered heyday of more coordinated and egalitar-
ian American capitalism, class fissures and antagonisms were ever present.'®
One reason was that unions were effectively unable to organize new indus-
tries after Congress ratcheted back their powers and enabled states to pass
“right to work” laws in 1947’s Taft-Hartley Act.'®" As discussed in chapters 2
and 4, another was that the National Labor Relations Board (NLRB) and
the courts gave employers various powers to resist unionization beginning
early in the New Deal era, which they exercised through the postwar era.
Yet another was that the New Deal order democratized the economy in a
limited fashion, failing to protect many of the nation’s most vulnerable
workers. Those elements of the postwar regime helped prevent the emer-

t.192 Unions were then

gence of a robust and multiracial labor movemen
caught flat-footed by shifts in the geopolitical environment in the 1970s as
oil shocks, competition in global manufacturing, and stagflation generated
a crisis of profitability.'”

Companies and investors then pressed for and achieved a new political
settlement, now widely known as “neoliberalism,” which enabled them to
generate sustained profits once again.'” Financial interests, for example,
advocated for the repeal of New Deal-era restrictions on banking activi-
ties,'"® while manufacturers pressed governments to open up new markets
to trade and pressed for union concessions in their domestic operations. The

results include the legal architecture of globalization that is now familiar:
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liberalized trade in goods and services, protections for cross-border move-
ments of capital, and strong, harmonized IP rules. Together with industri-
alization in many Global South nations, this generated a massive shift in
global income: elites across the world and peasants and middle classes in
the Global South saw enormous gains, lifting hundreds of millions out of
grinding poverty, but the Global North’s middle and working classes saw
their income stagnate or even fall.'”

The service transition These institutional shifts occurred alongside the
shift to a service economy across wealthy nations. In the US, that transition
actually began early in the postwar era, as industrial machinery became more
efficient and new computer systems developed during the war were imple-
mented in factories.'” As a result, the core industrial working class was itself
eroding throughout the postwar era, with manufacturing jobs declining as

198 Nean-

a percentage of total employment beginning in the mid-1950s.
while, as the demand for industrial workers was declining, the demand for
service workers was growing.'” This trend also began early in the postwar
era, as prosperity and the US’s global leadership in manufacturing increased
demand for business services such as advertising, accounting, and law—
which in turn generated demand for low-end services catering to urban
professionals and the middle class, including restaurants, hotels, and retail-
ers." The entry of women into the paid workforce in large numbers further
bolstered demand for services once performed in the home.'"

In the US, the inflection point came in the early 1980s, as successive waves
of deindustrialization eviscerated many communities across the country.''?
Companies’ technological choices played a substantial causal role here. Auto-
mation became cheaper and easier due to factory robotics, though robotics
were also largely limited to the industrial context.""* Outsourcing was facili-
tated by nascent, networked information technologies that improved over
time, enabling companies to keep in close contact with (or surveil) suppli-
ers and workers in far-flung, global production networks.""* The social ills
of deindustrialization, such as addiction and mental health—and the ongo-
ing needs of a retired or displaced industrial workforce—then generated
increased demand for health care in many cities. Over time, cost pressures
and interest group politics encouraged a model of health-care provision that
depended on a highly exploited workforce.'”

The service transition also altered the economics of work and social
protections, generating new pressures on employers, collective bargaining
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regimes, and welfare states.''® The reason is that service-dominated econo-
mies cannot easily replicate the virtuous postwar cycle of higher wages,
higher productivity, and economic growth because it is more difficult to
generate compounding productivity gains in services. This has become
known as the “cost disease,” after the economist William Baumol'’s theory
that the relative price of services increases over time as productivity growth
reduces the cost of manufactured goods."” Baumol’s original example was
a string quartet: the productivity of string quartets has not increased at all
in centuries, yet performers are paid much more today than they were in
Beethoven’s Vienna. The in-person services that dominate today’s economy
are often susceptible to the cost disease, either because the good produced
is a worker’s labor (in the case of performing arts or home-based health
care) or because workers are performing tasks that are difficult to mechanize
(e.g., a waiter delivering meals to customers, a retail worker stocking shelves
or helping a customer, or a gig worker delivering a package).

While the cost disease affects all major economies today, its effects are
mediated through policy and institutions. Those institutions have pushed
costs and risks onto workers to a greater extent in the US than in most other
wealthy nations. As Kathleen Thelen has put it, the US’ response to the
service transition involved “a neoliberal offensive in which class cleavages
predominate[d].”"'® During the acute phase of deindustrialization, for exam-
ple, industrial workers were basically left to fend for themselves. Congress’s
major targeted response, the 1988 Worker Adjustment and Retraining Noti-
fication (WARN) Act, does not require worker retraining or even severance
pay. Rather, it simply requires in many cases that companies give notice to
workers before mass layoffs.'"”” To this day, the US has few structured job
training programs, relying instead on educational institutions—which are
often for-profit enterprises—to train workers in specific skills and to grant
occupational certifications. Other countries responded differently. In Den-
mark, for instance, the state’s “active labor market policies” aim to retrain
and rehire workers as quickly as possible.'* Germany pivoted to high
value-added manufacturing, which enabled its companies to maintain
profitability despite high wages and robust systems of worker representa-
tion, including industry-level bargaining, works councils, and seats on
companies’ supervisory boards.'*' Service workers in Germany, however,
are exposed to substantial market discipline, much like their American

counterparts.'?*
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In any event, the distinctly liberal approach to welfare, worker training,
and industrial policy in the US has left us with a high proportion of low-
wage and precarious work. In reality, we have a new working class—one
that is employed in services rather than industry, that is disproportionately
non-white and female, and that is barely unionized.'** The outlines of that
new working class are apparent in data on employment levels and wages.
Before COVID-19, there were around 13 million manufacturing workers,
with a median wage of around $22 per hour.'** They still represented a
substantial proportion of the workforce. However, prior to COVID, there
were nearly as many workers in food service alone—11 million, includ-
ing almost 4.5 million in fast food. There were also nearly 10 million retail
workers, over 4 million hand laborers (including warehouse workers), 2.5
million janitors, and almost 2 million in hotels and hospitality. Over the
same era, demographic and other trends also generated greater demand
for health care, which has overtaken manufacturing as the largest sector in
many cities.'® To be clear, there are still many skilled craft workers in the US,
as well as midskilled workers in the health-care and technology fields. But
the growth of employment in low-wage services remains one of the most
important economic and political developments of the last few decades.

Compared to their industrial forebears, service-sector companies face
distinct challenges. Most important, low productivity growth in services
incentivizes those companies to suppress wages, arguably to a greater extent
than industrial firms. Many service-sector companies also have smaller
workplaces or more dispersed workforces, operate on different schedules
day by day and over the course of business cycles, and require a greater pro-
portion of workers to interact with customers. That requires a new sort of
worker, one who is able to work outside of ordinary business hours and has
good social skills. As discussed in subsequent chapters, companies increas-
ingly turned to data-driven technologies to address these challenges. In par-
ticular, they used those technologies to curate a different sort of workforce
and to prevent those workers from building associational power. Given the
transformations in labor law addressed in the next chapter and workers’
generally declining associational power over time, companies were able to
take those steps with minimal resistance. As a result, by the mid-2010s,
nearly half of all workers in the US—65 million individuals—made less
than $15 per hour. That included a majority of Black workers and nearly 60
percent of Latino/a workers.'*
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Conclusion

This book’s theory of workplace technology breaks with mainstream and
dominant theories in two respects. First, while mainstream accounts tend
to assume that no party has power over others in our economy, this book
assumes, with heterodox economists and others, that power relations—
especially of class, race, gender, and nationality—suffuse and structure the
economy at every level. Second, while mainstream accounts tend to assume
that companies use technologies simply to enhance productivity, this book
argues that companies also frequently use technologies to augment their
power over workers. The next chapter rounds out the book’s theory by discuss-
ing how law has both facilitated and been shaped by these developments.
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2 The Legal Construction of Workplace
Neoliberalism

Introduction

The transformations in our political economy over the last several decades
have left their mark on the law." Or more precisely, our labor laws and
our political economy coevolved during that time, as the postwar political
settlement gave way to a new regime that many have characterized as neo-
liberal. Since the passage of the National Labor Relations Act (NLRA or “the
Act”), our labor law has embraced both democratic commitments to worker
self-organization and employers’ traditional common-law prerogatives to
organize production as they wish. But the relative import of those values
has shifted over time. In the postwar era, democratic commitments were
somewhat more prominent, and labor law theory even imagined employ-
ment—at least for relatively privileged industrial workers—as a social rela-
tionship jointly constituted by the working class and employers. Through
the period of neoliberalism, the democratic strands of our labor law receded,
and the common-law strands rose to dominance. Various forces discussed
in chapter 1 helped to drive that evolution, including deindustrialization
and the service transition, the rise of advanced information technologies,
the globalization of much economic activity, and a concerted effort by capi-
tal to reassert control over the spheres of production and distribution.
Legally, that effort played out in litigation and lawmaking processes as
companies sought greater freedom of action vis-a-vis workers and the state:
greater freedom to hire and fire workers at will, to avoid unionization and
to erode unions’ power, to reshape production as they wish, and to gather
and utilize data in their operations with few restrictions. Those freedoms
enabled greater profitability and a greater return on invested capital, espe-
cially in service sectors with low productivity growth. Those changes also
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cohered over time into a new legal conception of employment as an indi-
vidual contract between putative equals rather than a social relationship.
Today our labor law no longer understands workers as a group with obvious
shared interests best advanced through collective action, nor does it assume
that workers deserve protection simply because of their subordinate posi-
tion in the division of labor. In that sense, our labor law helped to create the
new working class, even as it denies that a working class still exists. The
book calls this new labor law regime “workplace neoliberalism,” and links
it to broader trends in governance over the same period.

In this chapter, section 2.1 outlines the shift from postwar industrial plu-
ralism to contemporary workplace neoliberalism and places that story in the
context of broader legal transformations over the same period. Sections 2.2
and 2.3 then discuss the doctrinal shifts in detail. Section 2.2 explains how
workplace governance was reshaped around the logic of individual contract.
Section 2.3 traces the relationship of labor law to workplace technology over
the same period and discusses companies’ more recent efforts to gather and
enclose workplace and worker data. These legal developments helped con-
stitute the contemporary accumulation regime discussed in chapter 1, and
which is explored in detail in chapters 3-5.

A note before proceeding: the law is immensely complex, and its content
can be difficult to determine even for experienced attorneys. Cases and bod-
ies of doctrine are often in tension with one another, or may even contradict
one another. Because this book is intended to be accessible to laypeople as
well as legal scholars, the discussion of law in this chapter and subsequent
chapters remains at a fairly high level. The main text aims to trace general
trends in the law, and to demonstrate their relationship to technological
and political-economic factors. To make that possible, various nuances of
legal doctrine will appear in the endnotes. I hope the breadth of coverage
enabled by that strategy will compensate for any loss of precision.

2.1 From Industrial Pluralism to Workplace Neoliberalism

Prior to the New Deal, our labor law was essentially a branch of the com-
mon law, or the judge-made law—including the fields of contract, tort,
property, and domestic relations—that the US inherited from England.
During that era, companies enjoyed near-plenary rights to hire and fire
at will, state courts often enjoined worker protest under civil conspiracy
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laws,” and the Supreme Court struck down various legislative regulations
of employment on the grounds that they unconstitutionally infringed free-
dom of contract.® It took a crisis of capitalism and state legitimacy during
the Great Depression to displace that system. As noted in chapter 1, the cen-
terpiece of the new order was the NLRA, which altered employers’ common
law contract and property rights by prohibiting retaliation against workers
for union organizing and related activities. In litigation over the constitu-
tionality of the NLRA and other worker statutes, the Supreme Court shifted
its approach to questions of constitutional political economy and ratified
broad federal regulatory authority.* Those cases helped set the stage for the
postwar labor relations regime.

Yet in National Labor Relations Board v. Jones & Laughlin Steel, the very
case in which the Supreme Court upheld the NLRA, the Court also signaled
that the Act did not fully displace the earlier common law’s emphasis on
freedom of contract and employer property rights. As the Court explained,
the Act forbade employers from retaliating against workers for unionizing
and required them to bargain in good faith with their employees’ unions,
but it did not “compel agreements between employers and employees.”
Nor did it “interfere with the normal exercise of the right of the employer
to select its employees or to discharge them,” so long as the employer did
not do so in retaliation for protected activity.” The emerging regime there-
fore envisioned a system of collective private ordering, in which the state
would not generally scrutinize managerial decisions, and in which employ-
ers retained many unilateral powers. Indeed, Jones & Laughlin’s reasoning
reflected a fundamental tension of our collective bargaining law: that it
protects both workers’ rights to pursue industrial democracy and continued
employer prerogatives in the workplace, as reflected in the earlier common
law whose legitimacy was based on tradition rather than democratic ideals.®

After the war, our collective bargaining law consolidated around the

”

ideology of “industrial pluralism,” which sought to resolve this tension
between the state’s promotion of collective bargaining and the older
common law.” As the legal scholar Katherine Stone put it in a canoni-
cal article, “Industrial pluralism is the view that collective bargaining is
self-government by management and labor.” Through collective bargain-
ing, the parties “engage in debate and compromise, and together legis-
late the rules under which the workplace will be governed.”® Importantly,

the organs of state—especially courts and administrative agencies—were
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expected to refrain from interfering in that process to the greatest extent
possible.” Somewhat paradoxically, while the New Deal led to a much larger
administrative state and to the progressive extension of federal regulations
into more and more spheres of the economy and private life, industrial plu-
ralism entailed a retreat from intimate state involvement in labor relations.
The role of the state—here, the NLRB and the courts—was not to govern
employment directly, but rather to establish the legal entitlements neces-
sary for autonomous private lawmaking.'’

Under industrial pluralism, then, workers’ organizations obtained some
lawmaking power, or at least their values and practices became legitimate
sources of workplace authority."' Collective bargaining agreements accord-
ingly had a status more fundamental than individual contracting, being
instead akin to legislation, or even a constitution for workplace gover-
nance.'” Similar notions of collective bargaining as a form of autonomous
collective ordering informed European labor law systems at the time." US
courts then embraced collective bargaining and governance not just because
they would make workplaces more fair, but also because they would induce
employee loyalty. In the latter respect, industrial pluralism was heavily
indebted to the “human relations” school of industrial sociology, which
held that workers who could share their concerns and feelings about work
were more likely to be productive and reliable." Labor law theorists at the
time argued that grievance arbitration could serve that function in union-
ized workplaces," and the Supreme Court suggested in a leading case that
“the processing of even frivolous claims” through arbitration “may have
therapeutic values” in the workplace.'

Yet due to the persistence of employers’ common law entitlements, indus-
trial pluralism delivered a rather thin form of workplace and economic
democracy.” Through the postwar era, employers often sought to erode
unions’ power through strategies such as outsourcing, staffing cuts, and
crude threats against union supporters.'® Indeed, various labor law scholars
have argued that the industrial pluralist vision of labor and management
standing on equal footing was far more ideological than real—reflecting the
political valence of human resources theory—and served mainly to legiti-
mate workplace domination and broader political-economic inequalities."

Over time, and especially after the 1970s crisis of the postwar order, the
common law side of this equation grew steadily in importance, and today
it outweighs (or even dominates) the democratic side. Today’s labor law
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thus enacts a different model of the relationship among workers, compa-
nies, and the state, one that gives workers still fewer protections and reflects
broader trends in governance over the same period that others have termed
“neoliberal.”* “Neoliberalism” itself is a controversial notion, but at root it
describes a set of theories that came to prominence in the 1980s holding
that the state should be reorganized to reflect putative market imperatives.*!
As various scholars have argued, while neoliberalism has strong laissez-faire
overtones, it is distinct from classical liberalism. The major difference is that
classical liberalism viewed “market ordering under the common law” as “part
of nature rather than a legal construct,”?* while neoliberalism supports the
affirmative use of law and political power to “restructure areas of law and
social life along market lines.””* The market is at once the outcome of con-
scious legal and social projects and an ideal-typical model for social and
political relations.

In operation, neoliberalism entailed a simultaneous rollback of legal
regimes that empower labor and citizens and a rollout of legal regimes that
empower companies and capital more generally.”* Under the influence of
neoliberalism, many fields of law that concern the market were “re-oriented

m

around versions of economic ‘efficiency,”” crowding out concerns of dis-
tributive fairness and democratic legitimacy.” These legal changes therefore
helped to “encase” the powers and privileges of dominant economic actors
against challenge by workers, citizens, and even state actors.*® For example,
within antitrust, corporate litigants and allied scholars reframed merger
analysis and related questions around a consumer welfare standard, dis-
placing an older view that antitrust should also limit market power per se.
That shift encouraged greater market concentration and corporate power in
recent decades, as discussed in chapter 5.7 Within corporate law, financial
interests and various scholars pressed for shareholder wealth maximization
as a predominant goal, arguing that investors needed legal tools to limit
managers’ propensity to enrich themselves.”® That approach often disre-
garded the needs of workers, communities, and other corporate stakehold-
ers. Scholars and litigants also consolidated the field of intellectual property
(IP) out of disparate doctrines in patent, trademark, and copyright law and
reoriented it toward the normative goal of creating incentives for innova-
tion and production.” In a related shift, debates regarding the social good
were often reframed around idealized notions of consumer freedom, to the
point that entire swaths of social life—including educational policies, rights
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of association, and even voting—were often discussed in terms of individ-
ual consumption preferences.*

In public law fields, meanwhile, courts insulated various structural
inequalities from legal challenge under the Fourteenth Amendment, limiting
the extent to which constitutional law could even take account of economic
matters.”’ For example, the Supreme Court refused to recognize impover-
ished individuals as a suspect class in the context of education funding or
housing policy.*” The division of tax revenue between cities and suburbs,
zoning decisions that lead to racial segregation, and many other sets of
social policies were therefore left to the will of local majorities and placed
beyond constitutional scrutiny. In a later set of developments, welfare ben-
efits were ratcheted back and linked to work eligibility, so workers had to
get a greater share of essential resources from labor markets.** Restricting
nonworkers’ access to social insurance and welfare effectively imposed
greater market discipline on workers, especially female workers and Black
workers and other workers of color.

Labor law sits at the intersection of public and private law, and accord-
ingly it has been influenced by both sets of developments. Law and econom-
ics scholars argued from the beginning that fundamental worker protections,
including collective bargaining and wage/hour laws, in fact interfere with
market ordering, competition, and/or individual choices, and therefore
reduce aggregate welfare.* For a time, this approach to the design of labor
market institutions influenced self-identified liberal legal academics, who
often suggested that labor markets should be organized to optimize employ-
ment levels and looked skeptically at minimum wage and related regula-
tions.* Within collective bargaining doctrine, the influence of neoliberalism
was most apparent in shifts toward viewing union membership as a mat-
ter of individual choice and union organizing as a collective purchase of
services.* However, neoliberalism was never as powerful among labor law
scholars, due in part to their tradition of drawing from old institutional eco-
nomics and political economics.

Meanwhile, employment discrimination doctrine evolved in ways that
reflect the general trends in public law noted just above.*” Starting in the
1970s, and continuing to today, courts increasingly viewed discrimination
as a matter of individual animus rather than a structural feature of the labor
market.*® Doctrine now largely endeavors to provide a sort of pure proce-
dural justice: employers must treat workers equally based on their aptitudes,
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remaining blind to protected traits. But in the absence of policies that correct
for background inequalities that correlate with those traits—including pov-
erty and housing and educational inequality for racial minorities, and dispro-
portionate care burdens for women—employment discrimination doctrine
has only a limited capacity to ensure real equal opportunity. Moreover, as the
legal scholar Ahmed White has argued, our lack of industrial policy made
it nearly impossible to ensure racial equity in industrial employment after
Title VII. Nascent deindustrialization occurred at the same time as efforts to
desegregate industrial workplaces, but Title VII protected incumbent work-
ers’ seniority, which meant that Black workers never had equal access to
manufacturing jobs.* Later, as the state retreated from addressing structural
injustices, the racial wage gap expanded and progress in remedying patterns
of workplace discrimination stalled.** Neoliberalism and the service transi-
tion therefore left us with more pronounced and mutually reinforcing race
and class divisions, and with fewer public tools to address those inequalities.

2.2 Foundational Shifts in Labor Law

As discussed in section 2.1, workplace neoliberalism realigned author-
ity among workers, companies, and the state. Rather than basic terms of
employment being set by collective bargaining, they were set by individual
negotiations against a backdrop of statutory protections. Past labor law
scholars have explored the differences between this “individual rights”
regime and the industrial pluralist regime of the postwar era.*' The discus-
sions in this section and section 2.3 draw on that work, while situating
this transition in the broader shift to neoliberalism.** This section shows
how companies subjected workers to greater market discipline by eroding
unions’ strength and coverage and, where possible, eliminating employ-
ment relationships entirely. Section 2.3 shows how companies expanded
and encased their property rights, including their rights in workplace
technology and data. These two legal shifts were closely linked, both con-
ceptually and operationally. Where an employer enjoys broad powers to
set employment terms by fiat, and to hire and fire workers at will, that
employer is also well positioned to reshape production as it likes, including
through technological means (since workers who object can be fired).

Deunionization and the individualization of employment relationships The
first foundational legal shift under workplace neoliberalism involved the
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long-running decline of private-sector unionization and collective bargain-
ing.** As noted in sections 1.5 and 2.1, companies never stopped resisting
union power, even in the postwar heyday of collective bargaining. In their
ongoing legal battles with unions and workers, companies pressed their
own interpretations of the NLRA and its limits, frequently emphasizing
their residual common law rights. Over decades, those efforts led to broad
shifts in labor law. But the seeds of the transformation lay in core aspects of
labor law as it emerged in the New Deal.

For example, as noted in chapter 1, the New Deal labor regime instanti-
ated the racial and gendered political economy of the 1930s, and there-
fore excluded many workers from protection. That labor law regime also
sharply limited workers’ rights to strike, which made it harder for workers
to sustain their associational power in the postwar era and to rebuild it
after the crisis of the 1970s. To paraphrase a common-sense understanding
shared by US labor lawyers, strikes are legal in this country unless and until
they are effective. Early in the NLRA’s history, companies argued—and the
Board, the courts, or both agreed—that various strikes were “unprotected”
in labor law parlance, meaning that employers could lawfully discipline or
even fire employees for engaging in them. Those include slow-down strikes,
sit-down strikes, and intermittent strikes, all of which were quite effective

weapons in labor’s arsenal.**

Companies may also “permanently replace”
workers who are striking to achieve an economic goal, which in many cases
is tantamount to being fired.** While employers have had that right since
1939, they exercised it more often and more aggressively beginning in the
1980s.% The 1947 Taft-Hartley Act also prohibited unions from engaging in
most “secondary boycotts,” or strikes and pickets through which workers
put pressure on a company other than their immediate employer.*’ Exploit-
ing that restriction, firms such as McDonald’s have sought to immunize
themselves against labor unrest by organizing their operations through a
franchising model, since our labor law often treats franchisors and franchi-
sees as independent enterprises.*® Line-level McDonald’s workers then have
few if any rights vis-a-vis McDonald’s corporate, which substantially limits
their power. This issue is discussed in more detail in chapter 5. Finally, com-
panies established broad rights to campaign against unionization soon after
the war, as discussed in more detail in chapter 4.*

Another longstanding problem that has become especially acute lately
is that our labor law favors localized or enterprise-level bargaining. This is
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reflected in several foundational rules. The NLRA itself provides that the
“unit appropriate for the purposes of collective bargaining shall be the
employer unit, craft unit, plant unit, or subdivision thereof,” which has
discouraged multiemployer bargaining structures.*® That emphasis is consis-
tent with our labor law’s rules of majority rule and exclusive representation.
Workers usually have no rights to bargain collectively under our law unless
and until they unionize with a majority vote in an NLRB-supervised elec-
tion, or until an employer voluntarily recognizes a union that has majority
support.”’ A resulting collective bargaining agreement will then apply to all
workers in the bargaining unit but only to them, not to other workers in the
industry. Similarly, even if workers have organized at a majority (or all) of a
company’s existing locations, the company retains the background right to
operate new locations or new lines of business on a nonunion basis.*

These doctrines, together with employers’ rights to resist organizing,
have made it nearly impossible for workers to build unions at many major
employers today, as discussed in more detail in chapter 4. Each of these
doctrines also contrasts with rules and practices in European systems where
postwar class settlements were more stable. In many such systems, collec-
tive bargaining is centralized rather than fragmented,* and workers enjoy
some collective representation as a matter of right though institutions
other than unions.* Cross-national evidence shows a strong correlation
among bargaining centralization, wage equality, and the generosity of wel-
fare states.>® Chapter 6 discusses the possibility of building more centralized
bargaining structures in the US today.

For now, the key point is that companies have exercised their various
rights and powers to reorder work relations around individual rather than
collective agreements. The change can be visualized by placing employ-
ment contracting practices on a continuum running from highly central-
ized on the left to highly individualized on the right. The left pole of that
continuum would be occupied by some European peak bargaining systems,
in which unions and companies set standards at the national level. Mov-
ing to the right, the next grouping would involve coordinated bargaining
between unions and multiple companies in the same sector. In our own his-
tory, the “pattern bargaining” strategy of the United Auto Workers (UAW)
is perhaps the canonical example. For decades, the union has negotiated an
agreement with one of the Big Three automakers—General Motors (GM),
Ford, and Chrysler—and then pushed the other two to match terms.* The
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UAW and other unions built such arrangements in the postwar period,
despite the legal impediments to doing so, by building substantial political-
economic power at key moments. But due both to institutional drift and
companies’ ongoing resistance, collective bargaining in the US over time
has become increasingly localized, as well as increasingly rare. The current
unionized sector, therefore, sits a step or two to the right of pattern bargain-
ing. Workers there have union protections but often bargain only at the
workplace or enterprise level.

The right side of this continuum reflects reality for most workers today.
Nonunionized workers in the US have no rights of collective representa-
tion at all; instead, they bargain individually with their employers. The
vast majority of private-sector workers today are not unionized, including
low-wage workers in manufacturing, retail, health care, logistics, and food
services. Finally, the right pole of the continuum is occupied by individ-
ual workers who do not even have a legal employment relationship with
the company or companies for whom they work. As discussed later in this
section, that group includes many gig economy workers, workers for fran-
chised fast-food companies and hotels, janitors, and temporary workers.
The overall trend in the US over the last few decades has therefore been
progressive individualization of employment: decentralization of bargain-
ing, deunionization, and then elimination of the employment relation
itself. As we move from left to right on this continuum, workers have less
and less power to take wages out of competition, or even to restrict the labor
supply, and are therefore subject to greater and greater market discipline.

To be clear, this individualization of employment has coincided with a
substantial expansion of statutory workplace protections. In the 1960s and
1970s, for example, Congress passed several pieces of landmark legislation
to protect individual workers’ rights, including Title VII of the Civil Rights
Act of 1964, the Occupational Safety and Health Act of 1970 (OSHA), and
the Employee Retirement Income Security Act of 1974.” Later on, Congress
and state legislatures passed numerous privacy protections starting in the
1980s,*® and Congress extended employment discrimination protections to
individuals with disabilities in 1990. Many states and localities have also
raised their minimum wages recently.*” Those statutes and others provide
essential protections against many forms of workplace mistreatment and
subordination. However, effectuating such rights is a perpetual challenge for
less privileged workers. Unions had once ensured that employers complied
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with such laws through collective action as well as litigation. In unions’
absence, such protections can be chronically underenforced.®' Moreover, the
workers at the right pole of the continuum are frequently ineligible even for
those meager protections, since they are not legally classified as employees.
In that sense, the collapse of unions and the individualization of employ-
ment contracting have stripped workers of many basic legal entitlements.

The contractualization of employment A second major development of the
last few decades has been the reshaping of employment contracts around
notions of liberty and consent reminiscent of the pre-New Deal era. This
trend carries forward industrial pluralism’s focus on private ordering.
However, under workplace neoliberalism, the contracting parties on the
employee side are individual workers rather than workers’ organizations.
Workers’ consent to particular terms and conditions of employment then
renders those terms and conditions legally binding, even if workers had
little real bargaining power. Workplace neoliberalism therefore discards
the idea that workers need associational power to actually advance their
interests, as well as the notion that employers’ workplace authority is most
legitimate when based on collective bargaining processes.

The influence of this view of contract on employment law is most appar-
ent in the resurgent importance of the employment-at-will doctrine. Under
that rule, an employer “may dismiss their employees . . . for good cause,
for no cause, or even for cause morally wrong . ..” as long as doing so is
not otherwise unlawful.®* In practice, unless there is evidence of other
wrongdoing, such as fraud or a statutory violation, the employment-at-will
rule deters courts from second-guessing companies’ decisions to terminate
workers.®® Under the rule an employee may also quit employment at any
time and for any reason, with or without giving notice. There is nothing
new about the at-will rule, which became dominant in the late nineteenth
century® and was foundational to labor law prior to the New Deal. As the
Supreme Court wrote in a canonical 1908 case, Adair v. United States, “the
right of the employee to quit the service of the employer, for whatever
reason, is the same as the right of the employer, for whatever reason, to
dispense with the services of such employee. . . . In all such particulars, the
employer and the employee have equality of right.”*® Practically, however,
employment at will was less important under industrial pluralism since
collective bargaining agreements typically provided that employees could
be terminated only for “good cause,” such as poor performance, violation

Downloaded from http://direct.mit.edu/books/book-pdf/2085163/book_9780262373357.pdf by ZBW/DT ZENTRALBIBLIOTHEK FUR WIRTSCHAFTS user on 11 (



46 Chapter 2

of work rules, or absenteeism. Nonunion employers often adopted similar
policies during the same period to avoid unionization.

In the 1980s, various state courts chipped away at the at-will rule. The
cases arose in the broader political-economic context of deindustrialization
and union decline, which left workers increasingly vulnerable. Terminated
workers then claimed that their employers’ promises of job security were
contractually binding, and won a number of landmark cases.®® Around the
same time, state courts carved out another exception to employment at will
that forbade employers from terminating workers for activities that impli-
cate major public policies, such as a worker’s performance of jury duty.®’
Yet except for Montana, no state reversed the at-will default.®® What's
more, the logic of contract and consent in such cases was easily deployed to
limit workers’ rights over time. Early cases reasoned in part that promises of
employment security were binding because employees had the right to quit,
and therefore their continued work bound the employer to its promise.®’
In some subsequent cases, companies argued—and courts agreed—that
employees’ continued work could constitute acceptance of revised employer
policies that eliminated job security provisions.”®

The logic of Adair itself has even made a comeback. In Epic Systems Cor-
poration v. Lewis, a 2018 case considering the enforceability of agreements to
arbitrate employment-related disputes, Supreme Court Justice Neil Gorsuch
stated the question presented as follows: “Should employees and employers
be allowed to agree that any disputes between them will be resolved through
one-on-one arbitration?”’" The issue, in this framing, is not whether an
employer may require the employee, as a condition of employment, to sign
such an agreement, taking into account the clear imbalance of bargaining
power, nor the fact that arbitration may undermine enforcement of statu-
tory employment rights. Rather, it is whether the employee should have
the power to contract for such a term—as if the employee had demanded it.””
Mlustrating the importance of and malleability of such notions of consent,
some other courts have held that employers can bind their employees to a
duty to arbitrate workplace disputes by presenting an agreement one day
and telling workers that they are bound by it unless they quit.”

The contractualization of employment is also apparent elsewhere in our
collective bargaining laws. For example, in this era jurisprudence around col-
lective bargaining and worker organizing efforts came to emphasize work-
ers’ preferences, often viewing their decision on whether to join a union
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or to organize as being similar to their decisions to purchase a good or ser-
vice.”* In his opinion in the 1992 Lechmere, Inc., v. NLRB case, holding that a
company may exclude non-employee union organizers from a mall parking
lot that is open to the public in almost all circumstances, Justice Clarence
Thomas reasoned that the union had alternative means of getting in touch
with workers, including advertising in local newspapers or putting up signs
on public property abutting the lot. In that view, the organizing effort was
like a marketing operation rather than an agonistic social process that
has real value in a democracy.”

A similar emphasis on employee choice has informed the Supreme
Court’s recent jurisprudence around union dues and agency fees. In 2018’s
Janus v. AFSCME, the Court held that public employee unions cannot require
represented workers to defray costs of representation. As in Epic Systems,
the Court in Janus framed the issue around employee choice, stating that
“[u]nder Illinois law, public employees are forced to subsidize a union, even
if they choose not to join and strongly object to the positions the union
takes in collective bargaining and related activities.”’® The logic is flawed
because a majority of workers had chosen to negotiate an agency fee, and
workers who objected had the right to seek another job. Indeed, the con-
cept of employee choice in Janus is in serious tension with the concept in
Epic Systems: in Janus, the Court disregarded the workers’ past choices and
present capacity to leave their jobs, while in Epic Systems, the Court viewed
the fact that workers did not quit as indicating their assent.”” Operationally,
the cases nevertheless push in the same direction: they reorient employ-
ment around a vision of individualized contract and away from enabling

“collective action as a means of checking employer power.””®

The decline of employment The third foundational aspect of workplace
neoliberalism is that in recent decades companies have increasingly been
able to avoid labor law obligations entirely.”” They have done so by exploit-
ing the fact that our labor laws only grant protections to individuals who are
legally classified as employees, and only give those employees rights against
entities that are legally classified as their employers. Workers who are clas-
sified as independent contractors are not covered by those laws, and those
who work for temporary labor agencies, subcontractors, or franchisees usu-
ally have rights only against their immediate employers—not against user
firms or franchisors that contract with their employers, even if those other
firms have more power to set their wages and working conditions. Chapter
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5 discusses these issues in detail, but a brief summary here will be helpful in
understanding what follows.

Independent contracting and subcontracting are not new. In fact, they
were well established liability-blocking strategies in the early twentieth cen-
tury.® As a result, the issue concerning which workers were covered by the
key New Deal statutes—the NLRA, Fair Labor Standards Act (FLSA), and
Social Security Act (SSA)—was litigated soon after those statutes’ passage. In
each case, the Supreme Court held that workers who provided some of their
own tools and/or worked without much direct supervision—newspaper
vendors in the case of the NLRA, a gang of specialized slaughterhouse work-
ers under the FLSA, and coal loaders under the SSA—were employees rather
than independent contractors. In so doing, the Court interpreted the
statutory language purposively and broadly to protect vulnerable work-
ers, and to encourage companies to directly employ workers who were
essential to their enterprises.” In other words, by defining employment
broadly, Congress and the Court at the time sought to encourage compa-
nies to internalize the costs of their operations and to deter subcontracting
and other strategies that undermined the overall statutory schemes.

That expansive definition of employment was short-lived. Follow-
ing employer pressure, Congress responded in Taft-Hartley by specifying
that independent contractors were not covered under collective bargain-
ing laws.*” As a result, the NLRA and most other worker protective statutes
today use the legal definition of “employment” from the common law of
agency, which asks whether the putative employer controls the worker’s
performance.® That test was developed to determine whether a worker or
the company he or she works for is responsible when a tort by the worker
injures a third party, and it may have worked reasonably well for that pur-
pose. But that test does not reflect the statutory purpose of employment
regulations, which is to protect workers against social harms such as low
wages, unsafe working conditions, and discrimination.* Thus, it is arguably
too narrow per se. Moreover, that statutory definition is often too narrow
in operation. This is in part because many work relationships do not fall
neatly into classic categories of employment or independent contracting,
and in part because the doctrine is confusing and highly malleable. Many
courts and agencies use a multifactor test with ten or more factors to deter-
mine employment status, but the precise factors emphasized can vary from
case to case and court to court.® This both leads to uncertainty and raises
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the costs of proving a violation, since workers seeking to prove that they
are employees must develop an extensive factual record. The legal analysis
of user firms’ duties toward employees of subcontractors and franchisees is
similar and is discussed in chapter 5.

Over the period of neoliberalism, companies have increasingly pressed
on those ambiguities, avoiding labor law duties by classifying workers
as independent contractors or by using subcontracting and franchising
arrangements. These strategies have collectively come to be known as the
“fissuring” of employment since they each place a legal gap between work-
ers and the companies that utilize their work, much like the fissures that
break through boulders over time.* Fissuring is devastating to workers’ asso-
ciational power. It places workers outside of a company’s legal boundaries,
making it difficult for them to make moral or legal claims on the company.
Indeed, the Taft-Hartley ban on secondary boycotts made it illegal in most
cases for unions to picket or strike companies other than the immediate
employer.*” Fissuring is also a consequence of unions’ declining power, in
the sense that well-organized workers could at times block fissuring efforts,
even if they had few or no legal rights to do s0.*® As a result, for decades
companies have had incentives to organize work relationships or new lines
of business in ways that avoid employment duties entirely.* New surveil-
lance technologies have also made fissuring more attractive to companies by
enabling them to closely monitor far-flung networks of workers and suppli-
ers. As chapter 5 shows, these various factors have led many of today’s leading
companies to employ far fewer workers than their postwar predecessors.

2.3 Encasement of Workplace Information

Over this same period, companies claimed broader and deeper property and
property-like rights in workplace technology, in workplace data, and even
in their employees’ knowledge and know-how. These developments paral-
leled shifts in other areas of doctrine—including IP and trade secrets—that
helped facilitate the tech giants’ explosive growth and the extension of
data-driven technologies across the economy.

Labor law and workplace technology As discussed in chapter 1, the growth
of heavy industry and the factory system involved intense conflicts between
craft workers and companies over the control of workplace technology and
the labor process. Companies won that battle for the most part, but after the
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New Deal, insurgent industrial unions sought to put the issue back into
contention. For example, soon after World War II, the UAW struck GM for
nearly four months, demanding both higher wages and a freeze in con-
sumer prices.” This was part of UAW President Walter Reuther’s agenda to
give workers a greater voice in production planning and economic manage-
ment generally. GM resisted furiously, and the UAW lost. Two years later,
Congress passed Taft-Hartley, restricting unions’ capacity to organize and
strike in myriad ways. After that point, unions tended to focus on winning
a share of productivity gains rather than a voice in production strategies
themselves.

As a matter of practice, that settlement was formalized in the so-called
Treaty of Detroit, the landmark 1950 UAW-GM contract in which GM
“regained control over one of the crucial management functions . . . long-
range scheduling of production, model changes, and tool and plant invest-
ment,” in exchange for guaranteed wage growth over time and generous
private benefits.” The Supreme Court later ratified the settlement, in a sense.
In a famous 1964 concurrence, Justice Potter Stewart wrote that employers
have no duty to bargain over issues of company strategy and related matters
at the “core of entrepreneurial control,” including the decision “to invest
in labor-saving machinery.”®* The full Court mostly adopted Stewart’s rea-
soning in 1981, amid the Reagan-era deindustrialization wave, holding that
employers have a duty to bargain over decisions to adopt technologies that
would displace workers only “if the benefit, for labor-management relations
and the collective-bargaining process, outweighs the burden placed on the
conduct of the business.””* That standard counts the employer’s interests
on both sides of the balance, which may explain why there is little case law
addressing the duty to bargain over labor-displacing innovations.”

Unionized workers nevertheless retained important legal rights and
extralegal sources of power around workplace technology. Legally, employ-
ers must bargain over the effects of technological changes that displace
workers.”® In practice, that mostly means that the employer must meet and
confer with the workers’ union in good faith.’® But well-organized unions
can often achieve some voice in technological change through extralegal
means.” Employers that wish to avoid shop-floor unrest (regardless of its
legality) then have incentives to engage with unionized workers before ren-
dering jobs redundant through technology, or even before adopting new
machinery that required retraining. As unions lost ground within firms and
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the broader political economy, however, workers were less able to protect
themselves through such means.

A different set of rules apply to technological changes that enhance
employers’ surveillance capacities or that alter disciplinary practices. In
the unionized context, since employers have a duty to bargain over wages,
hours, benefits, and disciplinary policies, they must bargain with unions
before adopting such technologies.”® Even in a nonunion workplace, work-
ers may be protected against employer discipline if they protest a new tech-
nology that would lead to a faster pace of work.” In one recent case, an
NLRB administrative law judge held that a nonunion teacher could not be
disciplined over her complaints about a higher workload resulting from the
school district’s request that teachers use a new technological platform.'®
Such cases are nevertheless rare, again due to the general decline of unions
and workers’ associational power. As a result, for most workers, the key
protections against harms resulting from workplace surveillance arise under
workplace privacy laws.

Employee privacy The broad and general expansion of employers’ pow-
ers over enterprises and workers discussed previously has also influenced
the development of workplace privacy laws. There have been two develop-
ments in this area that at first glance push in opposite directions. Courts
and legislatures have established various privacy protections that apply in
discrete circumstances, at the same time that they have tolerated (or even
facilitated) significant increases in employer surveillance and searches. This
subsection gives a brief overview of privacy as a concept and of those devel-
opments. Chapter 4 discusses these issues in more detail.

“Privacy” is a deeply complex and contested idea, in part because privacy
law is called on to protect numerous distinct interests, and in part because a
wide array of statutes and common law doctrines affect privacy.'”' As other
scholars have argued, the social or normative value of privacy cannot be
understood simply in terms of individual liberty or control, or in terms of
one’s ability to keep information secret or inaccessible from another person
or entity. Rather, “privacy law” here denotes a variety of rule complexes
that govern information flows and protect interests in individual dignity
and autonomy, as well as some forms of collective autonomy.'” As chapter 4
will discuss, privacy protections in that sense are essential for workers to
build associational power. Reflecting that need, our labor law tries to carve
out space for workers to speak with one another about common workplace
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concerns, and to meet and plan collective action, without their employ-
ers’ knowledge. As chapter 4 also indicates, novel information technologies
have nearly eviscerated those protections by vastly expanding companies’
surveillance capacities.

The most important generally applicable workplace privacy protection is

the tort of intrusion upon seclusion,'”

under which employers may be liable
to workers for searches that harm their dignity or lead to humiliation.'*
Courts have held employers liable under that tort when they placed video
cameras in a changing room, for example, or searched an employee’s home
or hotel room.'” That tort has only a limited impact on contemporary data
practices, however, for a few reasons. It was designed to address invasions of
individuals’ living quarters or persons, so courts have held that private-sector
employers may often search employees’ desks, personal effects, or even their
automobiles without individualized suspicion of wrongdoing.' The bar for
recovery is also high: to win, a plaintiff must show that the invasion at issue
was “highly offensive to a reasonable person.”'” Moreover, the reasonable-
ness of an intrusion is determined in part by reference to common practice.
As a result, when many companies adopt new surveillance techniques in
significant numbers and require workers to accept them or quit, that wide-
scale adoption itself can limit those companies’ possible liability.'*®

As employers have implemented new monitoring devices across the
economy, the law has mostly ratified their actions. For example, in a public-
sector case, where employee privacy rights are somewhat broader, a federal
court held that a public employer could utilize video surveillance in public
areas of the workplace, reasoning that workers in that context had no rea-
sonable expectation of privacy.'® As a result of these doctrines, and of the
general expansion of employer property rights discussed earlier, there are
in reality few legal restrictions on employers’ rights to monitor employees
while they are performing work tasks. It is worth reiterating that, practically
speaking, employers did not always have that power: in the early industrial
era, workers often acted collectively to prevent such surveillance, as dis-
cussed in chapter 1.

In the workplace context, privacy also indicates a very different set of
interests in employee autonomy, or the freedom to engage in personal, politi-
cal, and expressive conduct.''® A key dividing line here is between the work-
place and other areas. While employers have now established their rights to
surveil workers in the workplace in many circumstances, their monitoring of
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workers’ off-duty conduct is in flux. Only a few states have adopted legisla-
tion or constitutional provisions protecting workers against discipline for off-
duty activities,'""" and a number of state courts have held that employers may
terminate workers for off-duty political or personal conduct, with or without
a good reason, under the employment-at-will doctrine.""* There is also quan-
titative evidence that employers frequently press employees to take political
action supporting their favored candidates or issues.'”* Companies’ ability to
track employees’ off-duty conduct, as well as to use the data gleaned from
that tracking to reshape labor practices, has been substantially augmented by
new technologies, as discussed in chapter 4.

Companies’ surveillance and data-gathering powers are mitigated some-
what by legislative prohibitions on specific acts that have triggered public
concern.'* One wave of legislation developed around drug testing in the
1980s, and subsequent waves covered health and genetic information,'"
biometric information,''® and, more recently, privacy in electronic com-
munications."” Those laws provide important protections but still permit
companies to surveil workers right up to the line of prohibition. Califor-
nia recently passed the California Consumer Privacy Act (CCPA), the first

omnibus data privacy regulation in the US."'®

However, like most other pri-
vacy regulations in the US, the CCPA does not treat privacy as a fundamen-
tal right; rather, it presumes that companies may collect and use data as
they wish unless those actions are prohibited by specific legal rules.'”” That
approach contrasts with the dominant approach in Europe. The European
General Data Protection Regulation (GDPR), for example, treats data pro-
tection as a fundamental right and prohibits data collection and processing
unless the gathering and processing are legally justified.'*

Moreover, many privacy statutes in the US effectively or explicitly
exempt employers from coverage. The Federal Stored Communications Act,
for example, prevents employers from accessing workers’ personal email
accounts in most cases,'”! but it does not apply to employer-provided
email accounts.'? In other cases, workplace privacy statutes permit employer
monitoring or privacy invasions, so long as workers consent. This is the
approach that various states have taken to employer monitoring of tele-
phone or electronic communications.'* Employers often have little problem
obtaining such consent, however, from at-will employees. The result, as
detailed in chapters 3-5, is extensive and expanding worker surveillance,
especially in low-wage sectors.
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Enclosure of employee knowledge and know-how Finally, employers
have increasingly claimed property-like rights in employee knowledge and
know-how. Those efforts parallel other developments under neoliberalism
through which companies have used IP doctrines and contracts to affect
“the propertization (or enclosure) of intangible resources.”'?* This pro-
cess also has been going on for decades, with the trend over time clearly
toward expansion of IP protections.'* For example, the Supreme Court and
Congress have classified more and more goods as proper subject matter
for patents (with some important exceptions, such as for data), and have
progressively extended the temporal length of protections under copy-
right laws, while also creating new property rights in subsidiary works.'?®
As corporate-held IP is developed by employees in most cases, this entire
process involves companies’ extracting and legally encasing their work-
ers’ knowledge. Indeed, as Catherine Fisk has shown, IP doctrine itself was
transformed in the late nineteenth and early twentieth centuries—the era
of Taylorism, as discussed in chapter 1—to grant employers legal title in
their employees’ writings and inventions.'*’

The standard justification for those rule complexes has also shifted over
time: whereas in earlier eras legal actors tended to emphasize “the public
benefits to be gained from underwriting progress in science and learning,”
today they more often emphasize “incentives to production.”'* That again
reflects the influence of neoliberal ideas about the role of law in creating and
sustaining market orders. Similarly, legal actors have increasingly argued
that the benefits of “innovation” justify various forms of regulatory avoid-
ance or forbearance with regard to networked information technologies.'”’
This contrasts with the more precautionary approach in food and drug
regulation, under which agencies balance the potential benefits of innova-
tion against the risks of unsafe drugs or food additives, and again reflects
broader trends under neoliberalism toward a focus on market ordering.

Data occupies an ambiguous or even contradictory space in IP law and
some other bodies of law. On the one hand, lawmakers have consistently
held that data itself cannot be owned under IP law."*® For example, while
the act of compiling a database can lead to a copyright in the database,'!
the Copyright Act specifies that the data itself cannot be the subject of
a copyright. Similarly, algorithms themselves cannot be patented under
Supreme Court doctrine because they are abstract ideas or mathemati-
cal formulas rather than devices."”* On the other hand, consumer-facing
companies have enclosed user data through a variety of methods. They
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often deploy contract doctrine and user agreements to claim and maintain
exclusive property-like rights over data, including the rights to sell or process
that data in the future with few restrictions."** Companies have also enclosed
data through expanded trade secrets protections, in a development that cuts
across the consumer and employment fields. Current doctrine in most states,
and under the federal Defend Trade Secrets Act, enables a company to claim
property-like protections for information that has value due to its secrecy,
and that the company has taken reasonable steps to keep confidential.**
Employers have even claimed trade secrets protection in data flows gener-
ated from hiring practices.*® Moreover, once a company asserts that certain
information is a trade secret, courts will typically not compel its disclosure
without a fight that public interest litigants may be unable to wage.'*

Companies have frequently justified those efforts to the public, mean-
while, by casting user data as what Julie Cohen calls a “bio-political public
domain”—that is, a pool of resources that are just there for the taking, much
like the public domain in IP law."”’” This helps explain the common refrain
in public-facing discussions of big data and tech that data is “the new oil”"—
both a natural substance and the most important economic resource of the
day.'*® The analogy is misleading, as data is a human creation through and
through, but it helps to justify and legitimate data collection and collation
efforts.

In the workplace, meanwhile, companies have expanded the legal tools
at their disposal to claim property-like rights in workers’ knowledge and
know-how. For example, companies may require employees who develop
firm-specific knowledge to agree not to work for a competitor for some
period of time after leaving their current jobs.'* Historically, courts strongly
disfavored such noncompete agreements because they may prevent workers
from leaving an undesirable employment relationship, and could therefore
undermine one of the key rationales for employment at will. The modern
trend, reflecting courts’ deference to the terms of employment contracts,
has been to hold employees to the terms of noncompetes so long as they
are reasonable in terms of duration, covered work, and geographic scope.'*
In some cases, courts have even held that employees were bound to a cov-
enant because they continued to work after their employer presented it
to them."" In states where covenants are not enforceable, employers have
at times achieved similar goals through nonsolicitation and nondealing
clauses in employment contracts, which prohibit past employees from
soliciting or doing business with clients of the company.'** The net effect
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of such efforts is that companies are claiming extensive rights over work-
ers’ knowledge or “cognitive property.”'** As we’ll see in subsequent chap-
ters, at times companies can even reverse-engineer that knowledge through
advanced forms of data analytics, and then lease it back to workers."**

Conclusion: Workplace Legality and Employer Power

Under industrial pluralism, employment was jointly constituted by unions
and management, at least in theory. Now employment is constituted largely
by contract, and companies have broader property rights in the workplace
and in workplace technology and data. To be sure, companies’ authority
over workers is far from absolute. But institutions and norms of workplace
democracy have clearly diminished in power and importance. To return to
an argument developed in chapter 1, this new legal regime did not emerge
in a political-economic vacuum, nor did it emerge randomly. Rather, it came
about as companies pressed for a new operating environment amid the cri-
sis of the postwar order and the secular economic shifts of deindustrializa-
tion and the service transition. Through those efforts companies established
greater freedom of action vis-a-vis workers and the state: freedoms to hire and
fire at will, to establish and enforce workplace rules without workers’ involve-
ment, to establish lines of production that deny workers basic employment
protections, to gather data on workplace processes and workers themselves,
and to develop new tools from that data that become their property.

Contemporary labor law thus helped birth today’s working class, all
while denying that a working class still exists. The notion that workers are
not just objects of state protection, but also part of a collective agent that
deserves lawmaking authority, has been largely lost. So has a sense that work-
ers deserve protection simply by virtue of their position in the division of
labor. It is surely no accident that these shifts occurred at the very historical
moment when the working class became less white and less male. Along
with other legal changes and the maturation of networked information
technologies, these shifts in our labor law helped to establish a new accu-
mulation regime, in which high-voltage profits are in high-end services and
high tech, but employment is concentrated in lower-end services. As the
next three chapters explore, under that accumulation regime major service
sector employers have increasingly used data-driven technologies to sup-
press workers’ associational power.
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3 Inductive Knowledge and Digital Taylorism

Introduction

Amazon’s semiautomated warehouses are modern marvels, demonstrating
both the emerging capacities and the limits of robotics and artificial intel-
ligence (Al). In classic warehouses, goods are kept on rows of shelves, and
workers roam among those shelves on foot or in a vehicle to grab goods
and prepare them for shipping. For a time, Amazon sought to develop ware-
house robots to directly replace such human workers, but that turned out
to be impossible due to the limits of robotic hands and of humanoid robots
generally.! So the company redesigned its warehouses and labor practices
around robots’ actual capabilities. Amazon worked with Kiva, a robotics firm
that it later purchased, to develop robots that carry shelves to two groups
of workers. One set, known as “stowers,” place goods in numerically coded
bins on those shelves. Amazon then uses video cameras trained on stowers’
workstations, together with image recognition algorithms, to document
where particular goods were placed. Kiva robots then move the shelves back
to storage until needed. When an order arrives, a robot will bring the shelf to
one of the second set of workers, known as “pickers,” who locate ordered
items on shelves, grab them, and put them into plastic bins.?

The Kiva robots’ movement of shelves is uncanny, and even beauti-
ful in a way. The robots and shelves are physically separated from work-
ers by reinforced chain-link fence. This is necessary to minimize dangers,
since the robots have limited abilities to sense their environment. They
move quickly and constantly, guided by barcodes on the floor, often driv-
ing right toward one another and then pivoting at the last moment and
moving ninety degrees in another direction. Their movements are directed
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and optimized by suites of algorithms that ascertain where each robot is and
where it needs to go, with the overarching goal of minimizing the time
to fill orders.” As a result, a sort of alien intelligence is immanent here. The
robots function as a team or network, but each is executing instructions sent
to it from a coordination node and does not consider what other robots are
doing. In that sense, the robots fulfill a task once performed by humans,
but in a completely new manner, and while moving and relating to each
other in ways that humans never would. As this chapter explains in detail,
the Kiva robots exemplify how a great deal of automation occurs today.
Today’s robots are rarely anthropomorphic and do not perform tasks in the
same way that humans previously did. Meanwhile, their installation often
leads to increased consumer demand (and therefore labor demand), and
therefore does not threaten massive worker displacement.

Yet there is a dark side to this story: many human workers in such ware-
houses are little more than production inputs, and their work lives are
anything but sublime. A picker’s entire job involves grabbing goods off of
shelves as quickly as possible and placing them in bins for further process-
ing. Fach individual picker works in a phone booth-sized area, where they
may be unable to make eye contact with others and where they are con-
stantly monitored by video cameras and image-recognition algorithms.* A
large digital stopwatch in front of each picker shows how long she or he
is taking to perform each task, enforcing time discipline down to the sec-
ond. Once a picker has filled a bin with goods, it is sent via a network of
automated conveyor belts to a third group of workers known as “packers.”
They spend just fifteen seconds on each order, sealing boxes with tape that
is automatically dispensed at the right length and affixing a barcode to the
package. The boxes then move to a sorting station, where another machine
scans that barcode, determines which shipping method or company to
use based on its destination and other data, and sorts the packages accord-
ingly. Many packages are later delivered by contractors whose workers are
subject to similarly pervasive surveillance and time discipline.’

While warehouse jobs pay relatively well—Amazon raised starting wages
to $15 in 2018 following public pressure and nascent worker organiz-
ing efforts, and to $18 in 2021°—they are physically and mentally very
demanding. As a New York Times reporter observed, “Unlike pickers in man-
ual warehouses,” who walk among shelves to find goods, “the pickers [at a
semiautomated warehouse] have almost no relief from plucking goods off
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shelves, other than their breaks.”” Since each job is exceptionally repetitive
and involves virtually no teamwork, workers can be trained quickly to act
as stowers, pickers, or packers. Before COVID, due to spikes and valleys in
order volume, Amazon hired and trained more workers than it needed at
any given time and developed a scheduling system to blast out requests for
workers to take or give up shifts at all hours of the day. While many work-
ers have a regular schedule, they also monitor shift requests so they can put
in extra hours or get time off.® Vending machines just off the warehouse
floor supply ear protection, gloves, and the Advil that many workers take
regularly to alleviate inflammation from repetitive stress on joints or acute
injuries from lifting heavier items. When workers do not perform rapidly
enough, or they take a bathroom break without preclearance, algorith-
mic monitoring systems may report as much to managers, sometimes even
recommending termination.” As noted in this book’s introduction, those
sorts of practices were among the issues that motivated Amazon workers in
Staten Island to unionize.

Amazon’s efforts to seamlessly integrate robotics, Al, pervasive sur-
veillance, and deskilled human labor exemplify an overall sociotechnical
system that this book calls “digital Taylorism.”'® The reference is to early-
twentieth century Taylorism, a system of scientific management that estab-
lished managerial control over the labor process. Like its forebear, digital
Taylorism involves intertwined processes of automation and intensified
surveillance. Where possible, companies use algorithms and robots to per-
form tasks once performed by line-level workers—though typically not in
the anthropomorphic manner envisioned by Hollywood writers. Rather,
companies aim to break jobs “into discrete, rationalized, low-skill tasks,”
some of which are automated and others that can be performed by work-
ers with little specialized training."" Then, regardless of which sorts of tasks
workers are performing, companies use new data-processing mechanisms
to assign tasks, to schedule and to oversee workers, and to discipline them.
Following emerging usage, the book calls that latter set of practices “algo-
rithmic management.”"?

As the discussion in this chapter also shows, these processes fuel one
another: through intensive surveillance and algorithmic management,
companies can often extract, formalize, and encase employees’ knowledge
and know-how, sometimes even claiming intellectual property (IP) rights
in that expertise. These new capabilities in turn reinforce patterns toward
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market concentration by leading firms, including in low-wage sectors,
which chapter 5 discusses in more detail. Like its forebear, then, digital
Taylorism aspires to create and enforce a division of labor in which mana-
gerial authority is centralized, while line-level workers are hired to perform
tasks that require uniquely human skills such as fine motor control and
situational judgment. Also like its forebear, digital Taylorism makes it much
harder for workers to organize and therefore helps keep labor costs down.
Indeed, that is part of its attraction to companies.

Yet digital Taylorism differs from its namesake in important respects,
which this chapter also discusses. With new surveillance and data-processing
devices, companies are able to oversee workers’ performance in vastly more
detail than before. Even when thousands of workers labor side by side, they
stand at the end of surveillance spokes that extend out from a corporate
nerve center. Companies are also using data-processing tools in substan-
tively new ways, which this chapter also explores. In particular, Al today
frequently operates by drawing inferences from very large data sets, spot-
ting patterns that humans never could. This leads to what the chapter calls
“inductive” knowledge, which is different in kind both from the highly
formal productive knowledge sought by classical Taylorism and from the
tacit or embodied knowledge that characterized craft production. These dis-
tinctions among inductive, formal, and tacit knowledge illustrate both the
promise and limits of contemporary automation efforts—and how compa-
nies are using technology to reshape class relations.

This chapter says less about law than the others, in part because compa-
nies’ authority to take such steps is so well established today that it no lon-
ger gets litigated. Labor law, as it evolved under neoliberalism, nevertheless
operates constantly in the background. The recent expansion of employ-
ers’ property rights has given them near-plenary legal authority to install
monitoring devices and reshape workplace practices around them. The con-
tractualization of employment has made it easier to terminate workers for
protesting those efforts or otherwise challenging managerial authority. A
helpful way to think about the role of labor law here is that it establishes
a set of background entitlements that are so powerful that companies can
often use them to erode foreground obligations. Digital Taylorism, there-
fore, puts pressure on workers’ statutory labor rights, especially under wage
and hour laws and collective bargaining laws." The following two chapters
build on this account and discuss legal issues in more detail, in part because
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the legal issues they address—discrimination protections, privacy rights
outside the workplace, workers’ rights of association, and the legal defini-
tion of employment—are more in flux.

Section 3.1 discusses the three forms of knowledge in production and how
each one is a subject of class-based politics. Section 3.2 then summarizes the
promise and limits of contemporary automation efforts. Section 3.3 addresses
algorithmic management, showing how major companies today combine it
with task automation as interlocking and complementary strategies.

3.1 The Rise of Inductive Knowledge

As discussed in chapter 1, companies can use new workplace technologies
for two quite different ends: to enhance labor productivity (i.e., to enable
workers to generate more output per unit of input) and to augment their
power over workers and therefore limit labor costs. As also noted in chapter 1,
control over workplace information has long been an important form of
workplace power and a subject of pitched battles between workers and com-
panies. For some time now, new information and communications tech-
nologies have been deepening and sharpening companies’ capacity to keep
tabs on what happens in the workplace and its contemporary equivalents,
like the delivery driver’s vehicle or the client’s or the worker’s home. More
recently, those technologies have begun to generate new ways of seek-
ing and knowing the world, which companies are integrating at scale into
management processes. This section discusses the three forms of knowl-
edge involved in production planning and execution today—formal, tacit,
and inductive—and how companies and workers deploy or protect each to
advance their interests.

Formal versus tacit knowledge Classical Taylorism and its limits were
defined by the separation of conception and action. This reflected an impor-
tant distinction between two sorts of knowledge, both of which have always
been important to modern production. The first is what this book calls
“formal” knowledge. It is highly abstract and ordered, ideally susceptible
to expression in mathematical equations or detailed engineering specifica-
tions. Formal knowledge can be described and transmitted with great speci-
ficity. But it also envisions the world of production and society from the top
down. The second form is “tacit” knowledge. This is perhaps best captured
by Michael Polanyi’s observation that “[w]e know more than we can tell.”'*
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Our tacit knowledge of how the world operates and how we operate within
it enables us to perform many physical day-to-day tasks—walking, cracking
an egg, and so on—that we could not possibly explain or codify. This is also
the realm of social norms and customs, body language, and the way that a
slight change in tone of voice can signal a great deal. The sort of “situation
sense” developed over time by craft workers and experts involves a combina-
tion of formal and tacit knowledge. When an experienced lawyer confronts
a new legal problem and has a rough sense of how it will play out, or when
a doctor examines a patient and has an intuition about what is wrong, the
lawyer and doctor are drawing on both forms of knowledge.

The relationship between formal and tacit knowledge poses fascinating
philosophical and scientific questions, which are directly relevant to issues
of automation and the future of work. For example, in some understand-
ings of cognition, higher-level reasoning faculties—formal knowledge—
are actually dependent on and inseparable from our embodied existence in
the world." The tension between those forms of knowledge also helps to
illustrate some challenges of classic Taylorism and automation. In essence,
machines have long been very good at doing the same thing again and
again in the same way. In that sense, factory machinery basically encodes
formal knowledge. Humans, meanwhile, are very good at exercising situ-
ational and social judgment, performing fine motor actions, and adapting
tools to new circumstances, all of which require tacit knowledge.'® Histori-
cally, Taylorism sought to formalize some of workers’ tacit knowledge so
that managers could exert control over production. But there were always
limits to that process, which reflected the limits of formal knowledge itself.
James C. Scott, for example, argues that many social disasters of the nine-
teenth and twentieth centuries resulted from rulers’ “high modernism,”
or their extreme faith in the ability of technical rationality to reorder
human affairs."” Collective farms, tree plantations, massive modernist pub-
lic housing projects, and many other efforts failed spectacularly, Scott
argues, due to their disregard of citizens’ social intelligence and embed-
ded tacit knowledge. One of Scott’s go-to examples is the “work-to-rule”
strike, in which workers follow engineers’ or managers’ commands to the
letter rather than using all the workarounds and flexible judgments that
characterize actual social processes—and thereby bring a factory or office

to a standstill.'®
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Inductive knowledge Today, there is a third emergent form of knowledge—
referred to here as “inductive” knowledge—which has developed itera-
tively and become more important as new data-gathering and processing
devices have proliferated across the lifeworld.'® Those include cellular phones,
internet-connected computers, and all manner of digital devices, including
video cameras, payment processing systems, and networked appliances.
Many or most of those devices generate data about users’ activities and
whereabouts, which is then collected and analyzed by tech companies of
all stripes. As other scholars have illustrated, companies across the con-
sumer space have sought to claim property-like rights in such data, to ana-
lyze and utilize that data to discern customers’ preferences and behavior,
and then over time to shape customer demand and other facets of social
behavior.?® For example, companies have often sought not just to gather
and hold extensive user data, but also to aggregate it with data from other
sources and then to draw various inferences about individuals even when
the underlying data sets are spotty or anonymized.?' An entire industry
of data brokers has arisen to gather, clean up, and process such data,?*
and to sort consumers into statistically based categories like “Affluent Baby
Boomer” or “Rural Everlasting,” in order to market to them.” Chapter 4
discusses data-aggregation efforts in more detail, insofar as they intersect
with contested questions of employee privacy, equal opportunity, and worker
self-organization.

A related form of data analytics builds on data aggregation and statisti-
cal analysis, essentially taking it to scale and generating new ways of see-
ing and knowing the world. It is best reflected in the subfield of Al known
as “machine learning,” which differs substantially from earlier efforts
to develop Al For some time, computer scientists sought to develop Al
through encoded formal knowledge, developing rules that would guide
algorithms through performing certain tasks. That approach worked for
tasks such as playing chess but then stalled, due in part to the enormous
complexity of many fields of human endeavor.** For example, efforts to
develop translation programs by encoding grammatical rules in a formal
“if-then” format ultimately failed. Human language is too complicated,
too nuanced, too situationally specific to be captured that way. As a result,
researchers were constantly plugging holes in their algorithms through ad
hoc patches, while struggling to obtain accurate outcomes.”
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Machine learning works differently: it draws advanced statistical infer-
ences from large data sets.”® While the technique is not entirely new, several
papers in the early 2010s demonstrated how machine learning could be used
for purposes of image recognition in ways that had seemed impossible in
the past.?’ A relatively simple machine learning algorithm can be “trained”
to determine whether a particular picture is of a dog or a cat.”® Programmers
would train it by uploading thousands of pictures of dogs and cats, appro-
priately labeled as such—the so-called training data—into the machine. The
machine would then develop statistical correlations between the pixels in
images labeled “dog” or “cat” and the outcomes “dog” and “cat,” and pro-
grammers would adjust the various algorithms’ inferences until the overall
system could recognize dogs and cats accurately. When the data sets are
large enough, the results can be remarkably precise, and the applications
are extensive. Banks and other financial institutions use machine learning
to process loan applications and to assist in fraud prevention by spotting
irregular activity.”” Machine learning can help determine whether particu-
lar moles are cancerous and help interpret radiological scans.*® Google has
also used machine learning in its search responses and to develop language
translation programs that are remarkably good.”

But while machine learning often replicates the outcomes of human judg-
ments fairly well, it does not replicate our reasoning processes. Instead, its
underlying logic can be idiosyncratic, even baffling. Google’s development
of a suite of algorithms to play the game Go helps to illustrate this point.
Unlike chess, which has many rules, Go has very few—it simply involves
placing white and black tiles on a surface. The number of possible moves
over time is several orders of magnitude larger than chess, however, which
made it impossible to hard-code a machine to play the game. For related
reasons, there are defined national and regional styles of play, analogous to
dialects, since individuals have typically learned how to play in particular
communities. So Google enabled a machine called DeepMind to train itself
to play Go after being given some basic parameters.”> During one match,
DeepMind made several moves that no human player would have made
because they went against all conventional wisdom and did not match any
known style of play. At times, these moves cost the machine in the short
term but paid off in the end.** One observer said that watching the match
was like watching “an alien civilisation inventing its own mathematics.”**
Amazon’s warehouse robots evince a similar uncanny logic.
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Machine learning and related techniques are therefore “inductive and
atheoretical.”* They reveal patterns in large data sets that humans could
never see, and then they classify individuals or items within those data sets
into either predefined or discovered groups.* In the hiring context—discussed
in the next chapter—such techniques may provide clues to an applicant’s
“future health, future productivity, or likely tenure with an employer.”” As
scholars have noted in other contexts, a major use case of such technolo-
gies involves discerning whether individuals who share some observable
characteristic (x) will also tend to share some unobservable characteristic
(»). As Salome Viljoen has put it, “a basic purpose of data production as a
commercial enterprise is to relate people to one another based on relevant
shared population features.”*® In part for that reason, as also discussed in the
next chapter, it is difficult to fully grasp the harms of such practices through
individualized conceptions of privacy—the harms are more social by their
nature, since they lead to individuals losing opportunities on the basis of
membership in statistical categories.”

There are many use cases for inductive learning technologies in the work-
place and labor markets, as discussed later in this chapter. But only rarely
can they replace human workers—or even do tasks performed by human
workers—on a one-to-one basis. Rather, companies tend to utilize formal
and inductive knowledge in combination and to rely on human workers to
supply tacit knowledge. Reflecting historical practice, moreover, companies
use formal and inductive knowledge both to enhance productivity and to
augment their power over workers. As a result, ultra-advanced technologies
coexist with low-wage, demobilized labor across large segments of today’s
economy.

3.2 Automation and Its Limits

In the late 2010s, these developments in Al generated widespread fear—
bordering on panic—that a looming automation wave would lead to mas-
sive unemployment or even economic collapse. Tech leaders didn't hesitate
to stoke those fears by describing their products as near-magical. To take
one of many examples, Sundar Pichai, the chief executive officer of Alpha-
bet (parent company of Google) said in 2020 that Al is “more profound
than fire or electricity.”* Many major magazines ran cover stories on the
supposed automation threat, with titles like “Welcoming Our New Robot
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Overlords” and “Learning to Love Our Robot Co-workers.”*! A widely dis-
cussed study by two Oxford researchers predicted that “about 47% of total
US employment” is at high risk of automation.* Labor leaders and leading
labor law professors asked whether and how we need to adapt to a world
with much less work.** Some viewed automation as a mortal threat to work-
ers and even society, while others viewed it as our best hope for liberation
from toil.**

Such fears are not new. In the wake of industrialization and the growth
of modern factories, which had already led to a sharp decline in agricul-
tural employment due to tractors and other implements, John Maynard
Keynes famously speculated that his grandchildren would be able to work
a fifteen-hour week.* In the 1960s, companies’ incorporation of comput-
ers and other advanced information technologies into their operations—
then known as the “cybernation revolution”—Iled again to widespread fear
of a looming automation wave.* In those past moments of sociotechni-
cal change, however, work did not disappear, for two interrelated reasons.
First, companies passed some productivity gains on to consumers through
lower prices, which bolstered consumer demand, and therefore demand
for workers to produce, distribute, and sell those goods. Second, companies
developed new goods and services—leisure goods, safer and more efficient
appliances and automobiles, and health-care products and services—to sell
to workers and consumers whose lives had become more comfortable as
a result of this technological progress. Workers who wanted to be able to
purchase such goods were then willing—or required—to put in the long
hours necessary to afford them. Taking the long view, productivity growth,
together with the expansion and deepening of global markets, led over time
to shifts in the composition of the labor market: first from agriculture to
manufacturing, and then from manufacturing to services.

Many wondered, however, whether this time was different. After all,
the tech sector had revolutionized various other parts of the economy in the
preceding decade. Napster and other file-sharing services, and then You-
Tube, iTunes, and Netflix, transformed music and video distribution. The
development of smartphones completely changed photography and the mar-
ket for cameras and film. Facebook and Google altered the economics of
news media by aggregating stories and capturing online ad revenue. The
explosive growth of Uber and Lyft then suggested that tech companies were
poised to alter economic sectors that involved heavy investment in physical
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technology. This narrative may also have taken root because journalists had
seen their career prospects erode due to Facebook and Google’s influence,
and therefore may have been inclined to believe tech companies’ prom-
ises to revolutionize physical work. Some companies also stoked auto-
mation fears for self-interested reasons. When fast food workers began
demanding $15 an hour, industry groups argued that if companies were
required to raise wages, they would implement kiosk-based ordering
more quickly.*

Granted, from the standpoint of Silicon Valley, perhaps it was reason-
able to think that machine learning would only grow ever more powerful.
Those at the center of contemporary data-gathering and -processing net-
works were able to “see” across much greater distances, and in much greater
detail, over the course of the 2010s. As more and more facets of social
behavior became legible, why wouldn’t the nerve structures of the digital
economy evolve into something like intelligence? And if so, then wouldn't
they continue to evolve? Such thinking led to various predictions of a
looming “technological singularity,” the point at which Al would be able
to replicate all aspects of human intelligence and then improve at an expo-
nential rate.* A prominent computer scientist argued that such a machine
would be “the last thing we’ll ever have to invent because, once we let it
loose, it will go on to invent everything else that can be invented.”* The
rate of progress in all sorts of technologies would speed up, breaking through
many of the engineering challenges that bedevil robotics today, and inte-
grate advanced intelligence into those robotics. In some versions of the
story, Al would then go rogue, seeking to dominate human society or even
the galaxy, or become psychotic and seek to turn all known matter into
paper clips or some such.*

This is science fiction—it is literally the plot of the Terminator and Matrix
franchises. And in reality, such a revolution in Al would likely be necessary
to displace today’s service workforce.

The limits of machine learning and robotics The notion that inductive
knowledge could generate a world without work suffered from several basic
errors. For one thing, there was no hard evidence that automation was a
major threat.”’ Nobody could ever point to an army of robots standing ready
to displace huge numbers of workers, especially in services, and consumers’
day-to-day experiences of physical technology are often underwhelming.
As the economist Martha Gimbel has said, “Any time anyone tries to claim
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robots are coming to take our jobs I ask them how well their printer works
and that usually ends the conversation.”*> What's more, if companies were
installing robotics and related technologies in large numbers, that effect
would surely be visible in the data on productivity growth over time, since
workers as a whole would be generating more output per hour. But produc-
tivity growth has recently been as slow as at any time since World War II,**
and productivity growth in the manufacturing sector—where task automa-
tion has historically been easiest—has been especially tepid.** Meanwhile, an
automation wave would lead to significant increases in unemployment, but
prior to COVID-19, joblessness was relatively low in the US.>

Predictions of a looming automation wave also disregarded the costs of
robotics and other mobile physical devices like vehicles. Bluntly, they are
not cheap. The price for Amazon'’s Kiva system is not publicly available, but
a distribution center consultant estimated the cost for a typical warehouse
of 50-100 robots as being between $2 million and $4 million, and a large
warehouse of 500-1000 robots as being from $15 million to $20 million.
As the consultant wrote, “these are some serious figures as far as distribu-
tion center capital investments are concerned.”* Just as important, the unit
economics of robotics are dramatically different from the unit economics of
algorithms. App-based tech companies have grown rapidly in part because
the marginal cost of producing new versions of an app or software is effec-
tively zero. That is why file-sharing and related technologies posed such a
devastating threat to the music and entertainment industries: once music
and movies can be digitized, they can be shared essentially at will, and for
free, which made it impossible for artists and legacy companies to profit
from those products. Robotics and other semiautonomous machines, in
contrast, involve physical technology. While mass production of robots
would drive down costs, those costs will never approach zero due to the
simple costs of materials such as metals and plastics, as well as of intermedi-
ate physical inputs like batteries and light detection and ranging (LIDAR)
or other sensing systems. Now, labor isn’t cheap either, and when labor
shortages or worker organization drives up labor costs, companies will have
greater incentives to economize through task automation. As a result, the
impetus to automate is not going away. The point is rather that progress
in physical automation presents economic challenges that are very differ-
ent from progress in the gig economy, file sharing, online search, social
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networking, and other activities in which the marginal costs of adding new
units or users can approach zero.

Predictions of a looming automation wave also significantly overstated
the capacities of inductive learning, simply assuming that it could substi-
tute for tacit and formal knowledge across many spheres of human behav-
ior and action. For better or worse, it seems increasingly clear that machine
learning is not a path to imminent artificial general intelligence, and there-
fore not to an army of robots who would displace line-level workers.®” The
basic problem is that machine learning relies on drawing statistical infer-
ences from massive but also discrete data sets, often in laboratory condi-
tions.*® Programmers and commentators often reported progress in Al with
reference to particular benchmarks—for example, in image recognition or
language translation—without considering whether performance on those
benchmarks, in laboratory conditions, actually measured progress toward
creating generalizable analytical systems.*

When machines or programs move into the physical and human world,
however, all sorts of new and unpredictable challenges emerge that cannot
be solved through statistical analysis because—almost by definition—those
challenges did not appear in the training data. For example, such systems
have difficulty making contextual judgments about human and social
affairs since they have no innate sense about the world.” Minor changes in
a system’s input layer, therefore, can lead it to fail, sometimes catastrophi-
cally.®" A recent language program and model by OpenAl has made progress
on issues such as these, and yet it still delivers strange and absurd results at
times and clearly has no awareness of the social or real-world contexts for its
conversations.®® In 2020 a programmer showed that while it was impressively
accurate in answering straightforward questions, it was stumped by questions
that humans would recognize as absurd, such as “How many eyes does a
blade of grass have?” The program’s answer: “A blade of grass has one eye.”®

These underlying problems have stymied progress in many fields,
including autonomous vehicles. After Uber grew spectacularly, companies
rushed into the space, with Google, Tesla, and General Motors (GM) all
promising fully autonomous cars by 2019.** The implications for workers
would be obvious: a prominent labor reporter predicted that self-driving
cars could displace five million professional drivers, including truckers,
cab drivers, and other delivery drivers.”® The first company to develop and
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patent fully autonomous vehicles—or the critical technology for them—
would also capture massive product market rents. But for several years now,
companies in the sector have been trying to lower expectations.®® The prob-
lem is that the real world constantly presents novel situations that do not
map onto the algorithms’ training data. Drivers need to react to sudden
changes in weather, intoxicated people running into the road, or items fly-
ing off of other cars. In those circumstances, machine learning algorithms
get stumped or respond in erratic ways. That sort of event helped cause
one of Uber’s self-driving cars to hit and Kkill a pedestrian in 2018, as the
image-recognition devices misidentified the pedestrian and therefore did
not respond in time.®” Similarly, former Tesla employees have accused that
company of repeatedly overstating its vehicles’ autonomous capabilities,
and the National Highway Traffic Safety Administration has investigated
the company on related grounds.®

In other contexts, engineers can mitigate that problem by engineer-
ing social and physical environments so that machines have to process
only a limited amount of information. In the industrial and warehouse
settings, for example, engineers often place production robots in cages to
isolate them from humans since they are heavy and very powerful and
have difficulty sensing that people are around, and therefore can injure
humans quite easily.”” Those robots are then programmed to perform par-
ticular tasks, which involves formal rather than inductive knowledge. That
approach isn’t plausible for vehicles, however, since it would require rede-
signing our entire system of roads so that pedestrians cannot access them.
Alternatively, engineers could program an autonomous vehicle to stop
every time it is stumped by an object in the distance, but in that case, pas-
sengers will get impatient or carsick, and other drivers will get irritated.”
What seems more likely going forward is that the technologies that have
already been developed will be deployed in environments where environ-
mental control is easier. Autonomous long-haul trucking seems plausible,
therefore, but human drivers would still need to take the trucks off highways
to their final destinations within cities or suburbs.

Those challenges compound for other sorts of robots. Promotional vid-
eos by the robotics company Boston Dynamics show humanoid and dog-
like robots walking unattended, dancing, and even performing backflips.”!
But the company has admitted that they are either remotely controlled by
humans or programmed in minute detail—encoding formal knowledge.”
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Even industrial automation is far more difficult than many appreciate.”
There are basic technical limitations in the design and strength of robotic
arms and hands, which lead to a trade-off between strength and safety:
robotic arms that are strong enough to perform many industrial and other
tasks need to be heavy, which both increases energy costs and makes it
challenging to deploy them alongside humans. Similarly, Apple ended up
abandoning many automation efforts after investing heavily in a secret lab
in California that brought together top robotics researchers in an effort to
solve production challenges.”* Those researchers learned, for example, that
it is exceptionally difficult to design a robot to insert a small screw into an
iPhone chassis, given the fine motor skills and vision required for the task.”
The Kiva example that opened this chapter gives a much clearer picture of
how mobile robots are being integrated into production: they are used to
perform single tasks in controlled environments that are organized around
their capabilities, and they are not anthropomorphic.

Implications for service workers These technical and financial limita-
tions suggest that the majority of automation going forward will likely be
slow and iterative, especially among service-sector workers. Consider the
tasks performed by delivery drivers for a company such as FedEx or Ama-
zon Flex. Those individuals need to drive, of course. Then, once arriving
at a destination, they need to park, exit their vehicles, find the packages
that they are planning to deliver, and walk up to a building, often across
an uneven sidewalk. Once there, they need to determine whether pack-
ages can be left safely in a particular area, or whether a particular person
is responsible and capable enough to take a package—for example, not
a minor, an intruder, or an individual with dementia. Similarly, baristas
don’t just make a cappuccino, but also answer questions from customers,
modify the drink based on a customer’s random requests, and hand it to
the customer. Supermarket clerks don’t just put boxes on shelves—a task
that is still remarkably difficult for robots—but also make strategic deci-
sions about where to store excess inventory, spot hazards, and defuse con-
flicts among customers if necessary.”® Nursing home aides and home-care
workers don’t just dispense medication—they also move patients through
irregular physical spaces and determine whether a patient’s grunts signify
pain versus frustration. It is impossible to automate such jobs without
anthropomorphic and extremely intelligent robots, and those robots are
far in the future.
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In each of these cases, companies continue to automate particular tasks,
of course. The FedEx driver may receive navigation instructions from an app
and track packages using a barcode scanner that sends information straight
to the company’s servers. In a prior era, the driver would have navigated
without electronic assistance and filled out paperwork to track deliveries.
Both developments also enhance productivity and are in some respects
desirable for workers. They also enable closer surveillance, as discussed in
section 3.3. On the consumer-facing side, cafes are integrating tablet- or app-
based ordering systems, which also enable more extensive worker surveil-
lance. The list goes on, but the point should be clear enough: automation
is affecting work, but through many small iterative changes rather than the
sudden displacement of whole categories of workers. How these trends will
play out is fundamentally unknowable, especially given the massive disrup-
tions of COVID. By the time this book is published, engineers and computer
scientists will surely have made progress on some of the challenges noted
here. Conversely, by that time, other companies may have decided to cut
their losses and cease trying to automate particular tasks.

As a result, lawmakers have quite a bit of space to ensure decent work
in the near future, and even to shape the course of automation processes
themselves. Other scholars have begun to consider how to steer workplace
automation in directions that complement rather than undermine human
creativity and autonomy.”” Chapter 6 discusses and builds on those efforts
and argues that worker-protective reforms are a necessary component of
such efforts. By raising labor costs, such protections can actually encour-
age automation, and thus a degree of worker displacement. And yet under
the right institutional conditions, including robust mechanisms for worker
voice and power, companies have incentives to collaborate with workers to
unlock productivity gains.

Here, some comparative evidence may help illustrate the point. As alluded
to in chapter 1, German manufacturers responded to technical change and
globalization in the 1980s by focusing on high-wage, high-skill, high-value-
added strategies.”® Today, there is some evidence that German companies are
more likely to use “co-bots,” or robots that work alongside and complement
factory workers, while their counterparts in the US typically seek to replace
workers entirely.”’ In 2020, moreover, several economists documented that
German companies subject to a stricter form of codetermination—the Ger-
man system of worker representation, including on corporate supervisory
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boards—had higher capital intensity than companies subject to forms of
codetermination that gave workers less power. This suggests that worker voice
and power can encourage companies to pursue higher-productivity strate-
gies.®” An important goal for labor market and industrial policy in the US
going forward is to generate similar virtuous cycles of productivity and wage
growth, including in service sectors when possible.

3.3 Algorithmic Management

Given the limits of robotics and machine learning discussed thus far, compa-
nies today cannot avoid labor politics entirely. But the second component of
digital Taylorism—algorithmic management—is giving companies powerful
new means of reducing labor costs, even while employing massive numbers
of workers. The overview of Amazon’s labor practices in the introduction to
this chapter illustrates. The company uses robots and algorithms to perform
tasks that can be engineered in precise detail through a combination of for-
mal and inductive logic, such as moving shelves of goods, directing pick-
ers to grab particular goods, sorting packages, and affixing mailing labels to
them. Amazon then hires workers to perform tasks requiring tacit knowledge
and fine motor skills, such as stowing irregularly shaped goods on shelves
and grabbing them back off those shelves. The company also deploys new
surveillance devices and data-processing algorithms to surveil and manage
those workers at scale. That system also involves task automation, but many
of the tasks involved are cognitive rather than physical, and were once car-
ried out by managers. Line-level workers, then, are cogs in an enormously
sophisticated machine whose operations are obscured from them.
Algorithmic management practices are already well established among
large companies in the low-wage labor market® and seem very likely to
become more important going forward. On the demand side, because it
is difficult to generate breakthrough productivity gains in service occu-
pations, and because so many sectors in the US are dominated by a low-
wage, low-productivity model, companies frequently maintain profitability
by squeezing ever-greater effort from workers. Algorithmic management
techniques can help them to do so. On the supply side, algorithmic man-
agement devices and technologies are substantially cheaper than physical
automation devices. Algorithmic management requires new physical sen-
sors, including cameras, infrared and barcode scanners, listening devices,
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and the like. But those devices themselves do not need to move around
or apply physical force to the environment, which makes deploying them
cheaper and operationally simpler than deploying new robotics. Such
efforts are also clearly cheaper than human-powered surveillance and man-
agement in many cases.*

Companies can use algorithmic management both to concentrate valu-
able information in fewer hands® and to intensify work efforts.** The dis-
cussion in the next subsection first surveys developments here and then
assesses their effects on class relations. It focuses on production activities
and relations between managers (or algorithms) and individual workers.
The next chapter takes up hiring processes, discrimination, and workers’
organizing, which raise distinct legal issues. As noted in the introduction
of this chapter, this section doesn’t say much about law because companies
have broad authority to take these steps.

Algorithmic management—an overview Algorithmic management is now
well established in at least three subfields of management practices: assign-
ing tasks to workers, scheduling workers for shifts, and setting the pace of
work. The most prominent examples of algorithmic tasking involve the
gig economy.*® Uber claims to match consumers and drivers more quickly
and reliably than street-hail systems, drawing on data gleaned from drivers’
and consumers’ cell phones. There is evidence that it enhanced productiv-
ity through that method, at least for a time and in some jurisdictions.*
But Uber has also exploited its control of tasking algorithms to erode driv-
ers’ capacity to earn a decent living.” As the company moved into cities
(often illegally), it led customers to expect not just reliability but also quick
availability, so it could build market share rapidly. Uber did so by flood-
ing the market with drivers®® and then tightly controlling their access to
information. Early on, at least, when the app sent a ride request to a driver,
the driver had only fifteen seconds to accept it—and had to do so without
knowing the destination or fare. Drivers who refused too many requests,
or who canceled rides after accepting them, risked deactivation. Uber also
uses various behavioral “nudges” to keep drivers on the road, for example
by selectively sending ride requests to drivers who seem likely to log off.*
Similarly, on weekends when it expects a high volume of ride requests, Uber
sometimes sets up incentive structures where drivers can receive bonuses if
they carry out a certain number of rides and accept a certain percentage of
requests.
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But drivers have alleged that the company may use its panoptic knowl-
edge about the market to prevent most drivers from reaching the bonus
stage by cutting off ride requests once they get close to that point, or by send-
ing them “phantom” ride requests that they are unable to accept.” In these
and other ways, Uber enforces market discipline on workers, requiring them
to compete—tacitly or actively—to remain on the platform and to get the
best opportunities. Similar tasking strategies are used across the low-wage gig
economy, among companies like Lyft, Instacart, Doordash, and Amazon. In a
telling example of how precarious workers have become dependent on these
companies and their tasking algorithms, in September 2020, it was reported
that Amazon delivery drivers had taken to hanging smartphones from trees
near distribution centers and Whole Foods stores, and then syncing their
own phones to those. In that way, they hoped to get early notification of
potential gigs since the company’s algorithms would send pings to which-
ever delivery drivers were physically closest to the job site.”!

Another transformation in management has occurred around schedul-
ing practices, where many large companies now use algorithms to assign
workers to shifts. Those algorithms claim to predict demand based on past
sales, as well as factors such as weather reports, and then schedule workers
accordingly in an effort to ensure that work sites are neither overstaffed nor
understaffed.”” This may involve inductive learning to determine which
external and internal factors are likely to affect demand the most. Indeed,
the use of such algorithms is not necessarily a negative development from
the worker’s perspective. If workers can specify times that they would ide-
ally like to work, and an algorithm can figure out how to optimize the
schedule for a manager, a company can reduce managerial costs and help
ensure worker satisfaction.”

Companies have frequently used algorithmic scheduling, however, to
reduce workers’ time on the clock to an absolute minimum. Fast food work-
ers have complained that their shifts are canceled at the last minute or
that they are sent home in the middle of shifts without notice.”* In other
cases, companies use algorithms and apps to make schedule alterations on
an on-demand basis. Amazon’s scheduling practices were noted earlier in
this chapter; some Amazon workers suspect that their willingness to accept
shift changes on a moment’s notice is factored into the company’s deci-
sion of whether to offer them desirable shifts, overtime, or both.”> Other
companies have scheduled workers for shifts that make it impossible for
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them to fulfill caregiving responsibilities, or even to sleep. The issue came
to public attention with Starbucks’ practice of “clopening,” where workers
had to close the store one night and then open it the next morning, mak-
ing it nearly impossible for them to sleep.”® In the wake of media atten-
tion, Starbucks promised more reasonable and predictable schedules going
forward.”

For the most part, these new scheduling practices do not even trigger
scrutiny under federal working time regulations. The federal Fair Labor
Standards Act (FLSA) does not actually guarantee steady hours or mini-
mum or maximum hours.”® All it requires regarding hours is that employers
pay time-and-a-half for all hours worked over a statutory norm, which has
long been forty hours per week. Worker advocates have pressed states and
localities to legislate on the issue recently. The state of Oregon, as well as a
number of cities including New York and San Francisco, have passed “fair
workweek” laws, which require companies to provide workers more notice
of schedules; some also require companies to guarantee a certain number
of hours off between shifts.”” Algorithmic scheduling practices may also
facilitate “wage theft,” or the failure to pay workers all they are owed under
wage and hour laws. Three legal scholars who reviewed common timekeep-
ing software programs that are often used in conjunction with algorithmic
scheduling found that their default settings would often undercount hours,
and that the programs enabled employers to edit down hours worked,
which is a crude and obvious FLSA violation.'”

Finally, companies are using algorithmic monitoring—and their legal
powers to terminate workers at will—to require workers to perform at a
rapid pace. This is again not a new development.'” In the 1970s, as super-
markets began to introduce barcode scanners at cashier stations, the soci-
ologist Harry Braverman warned that the technology could be used to track
employee performance.'” Since then, those systems have become far more
powerful and sophisticated. The sociologist Karen Levy has documented
how long-haul trucking companies use telematics-based monitoring to push
their drivers to work all the hours permitted under federal law, substantially
reducing the autonomy that was once a point of pride among truckers.'” At
one company, such speedups correlated with a significant increase in work-
place injuries.'™ Home-care workers are increasingly required to use “elec-
tronic visit verification” apps that invade their clients’ privacy, and which
may lead workers to underreport their hours of work, in turn leading to
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lost wages.'® Even white-collar workers now face such monitoring. Under
COVID, many companies have ramped up surveillance of remote workers,
using laptop cameras and facial recognition to discern, minute by minute,
whether professionals were focused on assignments.'%

Amazon has deployed similar technologies within its warehouses to deter-
mine how quickly workers are performing tasks and to push them to work

faster.'”’

Documents disclosed as part of a labor dispute between Amazon
and a worker who alleged that he had been fired in retaliation for union
organizing efforts showed that various aspects of that oversight had been auto-
mated.'® “Amazon’s system tracks the rates of each individual associate’s
productivity,” one document said, “and automatically generates any warn-
ings or terminations regarding quality or productivity without input from
supervisors.”'” Around 300 workers in that warehouse, representing over 10
percent of the warehouse’s staff, had been terminated via that process, for
productivity reasons alone, in a twelve-month period.'"” Other companies
are trying to observe human workers’ movements very closely using net-
works of sensors, radar, and machine learning.'"! Still others are developing

wearable devices to track workers’ movements through the workplace.''?

Effects of algorithmic management Algorithmic management seems to
be maturing more rapidly than robotics, and when this book is published,
various new affordances will likely be in use. Nevertheless, the field is suf-
ficiently well developed that some of its aggregate effects on workers seem
clear.

The first is that algorithmic management will often put downward pres-
sure on wages. With near-perfect information about individual workers’
performance and the capacity to run experiments in wage setting across
large-scale enterprises, companies should be able to determine exactly
how much they need to pay particular workers to keep them around. Put
differently, these technologies are eliminating some informational asym-
metries that give workers some bargaining power even if they are not in
unions. As labor economists in an earlier technological era argued, when
it is not easy to observe workers’ output or effort levels, companies may
pay above-market wages to induce employee loyalty, and therefore sound
performance."" That could occur if individuals worked in teams, for exam-
ple, or if workers had used collective action to block employer surveillance
efforts. The converse also appeared true at the time: where companies can
cheaply detect underperforming workers, they have less incentive to pay
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above-market wages.'"* In such cases, workers were subject to significant
external market discipline. As should be clear from the discussion in this
chapter, companies today often use data-driven workplace surveillance to
detect underperforming workers. Peer-reviewed research on new tracking
efforts and wages is rare, but one study of the platform Freelancer.com
found that the introduction of a monitoring system that tracked keystrokes
and other actions led to a substantial increase in bids, including from inex-
perienced workers, and lower prices for labor.''® The authors reasoned that
the monitoring system reduced the value of established workers’ reputa-
tions and mitigated the risks that companies faced when hiring workers
without a history on the platform.

Second, algorithmic management can erode or suppress workers’ asso-
ciational power. After all, workers’ best means of protecting themselves
against very low wages or an unsustainable pace of work in the past has
been to organize.''® But workers who are constantly supervised and physi-
cally separated from one another have little time to meet and make com-
mon cause. Chapter 4 says more about this, discussing the organizing
process in detail. Similarly, workers who have multiple jobs with irregu-
lar schedules may be too exhausted to even think about planning collec-
tive action. Meanwhile, the homogenization of work tasks under digital
Taylorism makes it easier for companies to plug workers into and out of
jobs fairly easily, reducing companies’ training costs and their incentives
to invest in their workforce and making it still more difficult for workers
to organize. Labor markets then resemble their neoclassical models, with
workers not much different from classic commodities.

Meanwhile, the use of algorithmic management and other surveillance
efforts are enabling companies to replicate and capture some of workers’
tacit knowledge. This is a third aggregate effect of algorithmic management.
It was also a central function of classical Taylorism, but digital technologies
have extended the process into new spheres. For example, Uber has inte-
grated global positioning system (GPS)-powered navigation into the driver
side of its app, and the company may be able to improve it continuously
using data from past rides.'”” But taxi drivers’ specialized knowledge of how
to navigate a crowded city historically gave them some labor market power.
In London, cab drivers even need to pass a test showing that they know
the names and locations of all streets in the area so that they can get to any

Downloaded from http://direct.mit.edu/books/book-pdf/2085163/book_9780262373357.pdf by ZBW/DT ZENTRALBIBLIOTHEK FUR WIRTSCHAFTS user on 11 (



Inductive Knowledge and Digital Taylorism 79

location without a map.''® In essence, Uber has captured or replicated some
of taxi drivers’ classical knowledge and craft skills, claimed property rights in
them via IP doctrines and trade secrets, and leased that IP back to drivers.
Through those efforts, the company can put downward pressure on wages
since the new technology enables almost anyone with a vehicle to do the
job. Similar efforts may be underway in customer service call centers as com-
panies implement natural language-recognition and processing algorithms,
and in fast food as franchisors discern facts about local management
strategies or labor practices that aren’t visible from the shop-floor level.

There is a final cross-cutting issue here: past a certain point, companies’
efforts to reduce labor costs by squeezing workers may become self-defeating.
As the industrial relations scholar Zeynep Ton has shown, retailers can get
caught in a “vicious cycle” of low wages and low productivity. Overworked
cashiers end up misscanning items, for example, and stock clerks end up
placing excess goods in random locations because their stores are constantly
short-staffed.'"” That appears to be especially common in the US for insti-
tutional and path-dependent reasons discussed previously: through the era
of neoliberalism, US companies have been especially focused on labor disci-
pline strategies. Comparative scholarship on industrial relations in retail and
other service sectors such as call centers suggests that many European firms
take a more collaborative approach to labor relations, with more upskill-
ing and broader worker discretion.'® That reflects, in part, workers’ greater
capacity in Europe to foreclose the zero-sum and discipline-intensive mana-
gerial practices common in the US, due to European nations’ more robust
collective bargaining systems and privacy protections.

Unfortunately, companies can find it quite challenging to break out of
Ton's vicious cycle, especially where their competitors are mostly using the
same managerial techniques. A similar dynamic appeared among delivery
companies in the US after COVID. In 2021, FedEx was significantly under-
performing UPS in terms of on-time package delivery and profit margins, due
largely to labor shortages. As discussed in chapter 5, FedEx uses independent
contractors rather than employees and keeps wages low, while UPS employs
drivers directly, is unionized, and pays drivers more than its rivals. Those
factors helped UPS thrive during the post-COVID labor shortage and sug-
gest that FedEx may be unable to push as many costs onto drivers going
forward."'
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Conclusion: Institutions and Digital Taylorism

Digital Taylorism reflects a clear underlying logic: companies are using their
legal and operational powers over data to automate some tasks, reorganize
production accordingly, and supervise workers much more intensely. By
doing so, companies can both enhance productivity and ensure that work-
ers cannot capture a significant share of profits. As should also be clear, this
process is facilitated and shaped at every stage by law. Whether and when
companies can monitor workers, what they can do with the data they have
gathered, and who “owns” any new products they develop using that data
all involve legal questions. Through digital Taylorism, companies are using
their control over technology to reconfigure workplaces and jobs, and then
to monitor and manage workers in new ways, often through means that
erode or suppress workers’ associational power.

In that sense, companies’ power over technology gives them the capac-
ity to override workers’ legal rights and to encase their own powers against
workers’ challenges. Those efforts have helped bring into being today’s
working class, which as chapter 1 discussed is heavily concentrated in ser-
vice sectors. At the same time, the fact that alternative models of labor
relations have persisted in other nations suggests that a different politics of
workplace technology is possible. Chapter 6 returns to this question, asking
how labor law reforms could contribute to such a transformative agenda.
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4 Workplace Privacy and Associational Power

Introduction

Soon after the Ford Motor Company implemented the moving assembly
line in 1913, it confronted a problem of labor supply and discipline. Work-
ers were quitting in huge numbers due to the rigors and stresses of the job,
which required them to perform physically grueling and repetitive tasks, for
long periods, without losing focus, in loud, hot, and dirty conditions. This
was also an era of worker uprisings and labor violence, including the land-
mark 1912 Bread and Roses strike among textile workers in Lawrence, Mas-
sachusetts, and the 1914 Ludlow Massacre, where Colorado National Guard
troops and private security forces killed more than twenty in an encamp-
ment of striking mine workers. In this heated political context, Ford sought
to create an industrial workforce out of workers who had often been raised
as peasants or sharecroppers, as well as to avoid labor militancy. As is well
known, one of Ford’s strategies to do so involved hiking wages to $5 a day.

In a development that is less well known today, Ford also created a so-
called Sociological Department to screen and groom workers.' As the Henry
Ford Museum of American Innovation now recounts, the department
“established a system of rules and codes of behavior for Ford employees
that they had to meet, in order to qualify for the $5 day pay rate.”” Its
staff did not just monitor workers while in the factory; they also made
“unannounced visits to employees’ homes” to check on their cleanliness
and whether their children were attending school, and it “monitored bank
records to verify that employees made regular deposits.”? Through those
efforts, the company’s agents also kept an eye out for “labor disturbers,”
including communists and socialists. Ford also deployed detectives to
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conduct independent investigations and tasked foremen with closely mon-
itoring workers’ shop-floor conversations. A union organizer who worked
at a Ford plant in 1925 wrote that workers there were “not disposed to
unionize” due to the Sociological Department’s efforts, and Ford workers
did not do so until 1941.* This sort of crude intervention in workers’ off-
the-job lives declined during and after the New Deal, especially as unions
gained power.

Yet modern data-driven technologies are giving companies new means
of shaping a pliant workforce that may be just as powerful as those used
by Ford. Consider what a potential worker—call her Julia—may have to go
through to get a job at a large company in retail, food service, logistics, or
hospitality today. Julia may have to take an online test that asks her how
she would respond to an underperforming colleague and makes clear that
the company wants workers who will not question management. Before
hiring her, the company may review Julia’s public social media posts and
turn her down if she has been a vocal supporter of political causes that the
company or its managers oppose. If Julia is hired, the company may closely
monitor her conversations with colleagues over email and other platforms,
and by doing so may determine that they are seeking to unionize. If Julia
and her coworkers go on strike, the company will surely prevent them from
using its website or apps to appeal to the public. In an earlier era, Julia and
her coworkers could have used those platforms’ offline equivalents (like the
sidewalk) to enlist support from customers.

In other words, companies today can use new technologies to curate, sur-
veil, and discipline their workforces in a manner reminiscent of Ford’s actions
before the New Deal. These efforts raise legal issues that are more complex
than those raised by automation and digital Taylorism. As chapters 2 and
3 noted, employers’ rights to monitor employees as they are working in the
workplace are now basically unquestioned. In contrast, the matters treated
in this chapter often fall into more of a gray area, sometimes under the law
and sometimes under privacy norms. A well-developed line of scholarship
has warned that these developments are eroding traditional consumer and
worker privacy rights and reinforcing inequalities on the basis of race, gen-
der, national origin, and disability. This chapter draws from those studies
to better understand how companies may use such technologies to prevent
worker organizing. In each case, employers can exploit new information
flows to learn aspects of workers’ activities (or even personalities) that the
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workers could previously keep secret. In this sense, algorithmic hiring and
monitoring practices are a modern Sociological Department—one engi-
neered to operate in the background of social life, often without employees
even noticing, but with effects that may be just as profound.

Section 4.1 summarizes how new means of data aggregation and analysis
are affecting employee privacy and equal employment opportunity. Section
4.2 discusses union-organizing strategies today and their complex relation-
ship to workplace privacy and new technologies. Section 4.3 addresses how
companies can use new technologies of surveillance, data aggregation, and
inductive learning to resist and suppress workers’ organizing efforts.

4.1 Data Aggregation, Privacy, and Equal Opportunity

Employers’ uses of data to restructure hiring and human relations processes
have built on consumer-facing companies’ earlier efforts to reshape con-
sumer markets and behavior through data analytics. As privacy scholars
have shown, consumer-facing firms’ efforts were facilitated by our “notice
and choice” model of consumer privacy.’ In that model, data harvesting
and use is legitimate so long as companies disclose what they are going
to do with the data and the data subjects choose to go along.® A major
problem with that paradigm, as scholars have argued, is that individuals’
“choices” in this context are highly constrained, both epistemologically
and practically. Very few consumers read or could understand complex pri-
vacy notices, and even fewer can realistically monitor companies’ revisions
to privacy policies.” As Daniel Solove has put it, “Consent legitimizes nearly
any form of collection, use, and disclosure of personal data.”®

What’s more, companies have learned that by aggregating data from
multiple sources—web browsing histories and purchases, social media
postings, geographical locations, magazine subscriptions, and so on—they
can infer “additional information about the data subjects beyond what is

directly observed.”’

The notice-and-choice paradigm has facilitated those
efforts by encouraging many companies to vacuum up and hold as much
data as possible, and to sell or share it with one another. Banks and automo-
bile insurance companies have used data aggregation and analysis to deter-
mine individuals’ credit risks, for example, and the Transportation Security
Agency has used similar processes to develop no-fly lists."” Companies’

use of modern data analytics in such processes can render the underlying
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decisional processes opaque even to programmers—in Frank Pasquale’s
memorable phrase, the processes themselves are a “black box,”'" raising
major concerns about due process and self-governance.

Such efforts also threaten to eviscerate traditional understandings of
consumer privacy—and by extension worker privacy—in a manner illus-
trated by the philosopher and privacy scholar Helen Nissenbaum, who
has analogized data-aggregation efforts to a “food chain.” Starting at the
bottom of the chain and moving up, the steps in modern data analytics
include tracking and monitoring that generate data, often with individu-
als’ explicit consent; aggregating and analyzing that data to draw inferences;
and finally, using the analyzed data to make a business decision.'? Infor-
mation flows upward through hierarchical steps, as companies apply more
complex processing techniques to the data, and draw ever-finer inferences
about data subjects. The chain is therefore a “hierarchy in which data of
a higher order is a function of data of a lower order.”" As a result, data
that a consumer has willingly provided by using a credit card or joining
a company’s rewards program can help determine their access to goods
across various domains. As is depressingly predictable, vulnerability to
harms due to data aggregation skews along class and race lines both inside
and outside the workplace, with less-skilled workers and people of color
subject to more intensive and intrusive forms of surveillance than white
and wealthier individuals."*

A well-known case arising at Target illustrates how such techniques can
erode individual privacy. The company inferred that some customers were
pregnant based on their purchases and sent them pregnancy-related adver-
tisements.'® Target moved “up” the food chain, in Nissenbaum’s terms,
from limited data about a consumer’s behavior to a critically important infer-
ence about their health status. Many people reacted with horror to the
story, reflecting the tension between existing normative understandings of
consumer privacy and the capacities of modern inductive learning technol-
ogies. The norms are straightforward and reflected in health law and anti-
discrimination law: information about toiletries and vitamins is different
in kind from information about pregnancy, given the profound importance
of pregnancy to individuals’ well-being. As Nissenbaum argues, “instead of
privacy norms about toiletries and vitamins attaching to pregnancy, those
applying to pregnancy should travel down to toiletries and vitamins.”' Yet
efforts such as Target’s are typically permissible under existing law.
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Learning from such efforts in the consumer space, employers have
increasingly incorporated data analytics in their hiring processes in recent
years. Large companies often do so internally, while others may turn to labor
market intermediaries such as hiring and screening platforms that operate
at sufficient scale to make inductive learning possible.” By one estimate,
around 90 percent of employers used online recruiting strategies by 2020.'*
To understand the landscape of algorithmic hiring, it may help to start at
the bottom of the data food chain and move up. Some hiring programs just
gather basic data from applicants to discern their qualifications and avail-
ability. For example, one Toronto-based start-up has helped large retailers
with hiring by screening résumeés, gathering information from applicants
regarding their shift availability and skills via chatbot, and recommending
qualified candidates.'® Chatbots themselves can be quite helpful for this pur-
pose since they can ask specific questions—Can you work evenings? Do you
have a car? Do you have retail experience?—that generate yes or no answers.
In a sense, all that has happened is that text-based factual and job-related
information once disclosed on paper or in a job interview is now being pro-
vided online. Companies may nevertheless find these programs very helpful
for hiring large numbers of less-skilled workers.

Moving one or two steps up the chain, various companies have sought
to apply inductive learning to hiring practices.”” The theory is that data
analytics may identify aspects of applicants’ experience or aptitudes that
correlate with success in particular positions but which have not tradition-
ally been taken into account. This is superficially plausible where there is
a large supply of data about current workers, their backgrounds, and their
performance, as well as a large supply of data about applicants. At that
point, companies can use machine learning and related technologies to
draw statistical inferences from the first data set (on current workers) and
apply those inferences to sort the second data set (on applicants). There
are some well-known success stories involving this technique. Deloitte, for
example, reports that a client in the financial services industry learned that
experience in sales and a lack of typographical errors on a résumé were bet-
ter predictors of success in sales than which college the applicant attended.”!
That use case exemplifies the potential upside of people analytics: it can
reduce bias and inequality by identifying objective criteria that are “cor-
related with business or employment success” and using that data to make

decisions in ways that “replace subjective decisionmaking by managers.”**
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But those processes can also exacerbate inequalities on the basis of race,
gender, immigration status, and disability.”® As a number of scholars have
argued, it is absurd on some level to ask artificial intelligence (Al) to be non-
racist or nonsexist since Al is always trained by humans, using human-
generated data, and therefore it will reflect social and economic divisions
on the basis of ascriptive identities.”* For example, companies may seek to
hire workers who they expect will stick around for a while so they can recoup
their training costs. In developing hiring algorithms, companies might seek
to discern which aspects of applicants’ backgrounds correlate with longer ten-
ures. But if a key variable is how far applicants live from the worksite—since
that determines their commuting times—such an algorithm may exclude
African American or Latinx workers at a disproportionate rate depending
on patterns of housing segregation.” Such a screening could also exacerbate
the disadvantages faced by poor applicants who lack reliable transportation.
Since training costs may be greater for managers, that sort of algorithm will
also disproportionately sort white applicants into managerial roles. For simi-
lar reasons, machine-learning tools may correlate success in more techni-
cal positions with being a man when the existing workforce skews male.”®
Algorithmic wage-setting also seems to have generated a gender pay gap
among Uber drivers because the algorithms rewarded drivers for driving
more quickly, and men tended to drive faster than women.”

A similar set of issues arises when companies try to use algorithms to dis-
cern whether workers have the personality traits required for success. This is
plausible, since the “big five” personality traits—openness to experience, con-
scientiousness, extraversion, agreeableness, and emotional stability—do have
a documented relationship to job performance in some cases, and companies
have used personality tests in hiring processes for decades.”® Some online hir-
ing platforms today purport to have automated such assessments. For exam-
ple, the prominent platform HireVue records interviewees answering a series
of questions via an Al-powered videoconferencing interface. HireVue’s chief
“industrial-organizational psychologist” told the Washington Post in 2019
that its thirty-minute assessments “can yield up to 500,000 data points” from
applicants’ facial expressions, word choices, and tone of voice, “all of which
become ingredients” in the applicant’s “employability” score.” The company

”u

claims to use that data to discern the applicant’s “willingness to learn,” “con-
scientiousness & responsibility” and “personal stability,”*° traits that overlap

with the “big five” personality traits.
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But there are reasons to doubt such claims. For one thing, it is simply not
possible to discern individuals’ emotions from facial expressions, as research-
ers in affective computing take pains to emphasize.*' A recent metastudy of
the issue by academic psychologists, for example, noted that “how people
communicate anger, disgust, fear, happiness, sadness, and surprise varies
substantially across cultures, situations, and even across people within a sin-
gle situation.”* This raises the question of exactly what HireVue’s algorithm
does measure. The company has been secretive about its specific technolo-
gies and clientele, citing trade secrets and the inscrutability of some machine
learning processes.” A relatively benign explanation is that the algorithms
test for certain outward behaviors—as opposed to personality traits—that
service-sector employers value, such as speaking clearly and making good
eye contact. Attempting to quantify interpersonal behaviors, however, can
bring substantial bias into the process. If a company’s workforce is almost
entirely white, male, native-born, and Ivy League-educated, a hiring algo-
rithm may “learn” that an ideal employee has linguistic, social, and other
traits that correlate with those statuses.** In the case of HireVue and
other platforms, some Al researchers have suggested that the system could
end up “penalizing nonnative speakers, visibly nervous interviewees or
anyone else who doesn't fit the model for look and speech.”*

Analyzing verbal skills gets quickly into territory where facially legiti-
mate job qualifications can conflict with patterns of racial, ethnic, national,
and regional difference. Under our employment discrimination laws, an
employer cannot deny employment to an applicant because they have a
“Black” or “foreign” accent—but it can deny employment because that
employee lacks the verbal skills to communicate effectively with customers
or coworkers. The line between the two can be fuzzy.* Such tests may also
reinforce biases against individuals with disabilities. The Americans with
Disabilities Act restricts companies’ ability to use personality tests to detect
mental health disorders like depression, anxiety, or schizophrenia.*” To the
extent that algorithms pick up on behaviors that correlate with those disor-
ders, companies may end up excluding individuals on forbidden grounds.

While these are serious concerns, they are now widely recognized, and
both researchers and some companies are trying to address them.*® Some
algorithmic hiring companies already seek to detect bias at multiple stages
of their screening processes, and may “downweight or remove” variables
that correlate with race, gender, or another protected class.* In 2021 the
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federal Equal Employment Opportunity Commission also began an initia-
tive to better understand the issue, which may lead to rulemaking or new
enforcement strategies.*” Notably, while our employment discrimination
laws do not take economic class specifically into account,*' mitigating
algorithmic bias would help mitigate class disparities. In many cases, com-
panies are using algorithmic strategies to sort some workers into manage-
rial or supervisory positions, and others into menial jobs. If an algorithm
determines that the optimal manager has traits similar to white, college-
educated employees, then individuals without those traits will be more
often pushed into lower-paying, less prestigious positions. In that sense,
just as existing forms of Al reflect existing racist and sexist practices, they
also reflect assumptions about class: who is employable at all, who should
be a relatively menial worker, and who should be a manager.

4.2 Informational Flows and Worker Organizing

New tools of workplace surveillance and data aggregation also shape and
affect workers’ capacity to organize and take concerted action. In that sense,
those tools implicate both labor laws and privacy laws, which have tradition-
ally been understood to protect quite different goods. Labor law is a means
of managing class relations and is closely connected to issues of economic
distribution, while privacy law protects a more varied and overarching set of
individual and collective interests. Extending outward in concentric circles
from the individual or data subject, those include rights of autonomy and
individual expression, then dignity or freedom from humiliation, and then
the ability to enter and maintain healthy intimate and professional relation-
ships. None of those is necessarily connected to class politics—and yet a
final privacy interest is. As various privacy scholars have observed, privacy
protections can also foster the sorts of speech and nonintimate associations
essential to strong communities and democracy more generally,*” a category
that includes working-class organizations like unions.

The relationship between privacy and associational power, therefore,
cannot be captured by a privacy theory based on secrecy. It is better cap-
tured by theories that understand privacy as being about rules regarding
information flows, and that account for how those information flows shape
the dynamic relationship among individual and group concerns and iden-
tities.** Workers can best communicate with one another and organize in
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tailored versions of what one privacy scholar has called “safe social spaces,”
or “environments of information exchange in which disclosure norms are
counterbalanced by norms of trust backed endogenously by design and
exogenously by law.”* In particular, workers need spaces where they can
deliberate and plan safely with one another while limiting companies’ abil-
ity to learn about their efforts. Current doctrine, as discussed in this chap-
ter, assuredly does not create those safe spaces in the workplace, and those
few spaces that do exist risk being closed to workers via employer surveil-
lance. The discussion below focuses on how our labor laws give companies
and managers broad authority to shape and control informational flows in
the workplace.

Before doing so, it will help to review some basic aspects of worker orga-
nizing and the law. As discussed in chapter 1, unionization campaigns and
tactics in the US are designed almost entirely to avoid or overcome man-
agerial opposition. The major reason is that US employers have strongly
opposed unionization, especially in comparison to their counterparts in
other wealthy nations. That opposition is partly ideological and partly an
economic response to our model of enterprise bargaining, which can place
unionized firms at a competitive disadvantage.* Employers often terminate
union supporters, which can permanently arrest a drive’s momentum.*®
While that is clearly unlawful, it can take years before the National Labor
Relations Board (NLRB) reaches a final judgment and orders the typical
remedy, which is reinstatement and back pay. In the meantime, under
longstanding Supreme Court precedent, unlawfully terminated workers are
required to mitigate their damages by finding another job.* Such delays
are potent anti-union tools since rational workers will often choose not to
take lawful concerted action rather than risk unlawful termination.

Then, even if workers demonstrate overwhelming and indisputable
support for a union, companies may exploit legal procedures to delay an
election for months, or even years.* If workers then do vote to unionize,
companies have a duty to bargain in good faith, but the NLRB has no power
to order them to accept particular terms. That creates further incentives
to delay real bargaining in hopes that the union will lose support. Finally,
as noted in chapter 2, workers have limited rights to strike under US law.
Labor law scholars, therefore, have argued for decades now that the NLRB’s
union certification regime no longer adequately protects workers’ rights
to organize, and in fact facilitates management’s efforts—both lawful and
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unlawful—to delay and resist unionization.* In recent decades unions have
often responded to this regime’s weaknesses by attempting to sidestep it:
demanding that an employer voluntarily recognize their union and begin
bargaining rather than insisting on a drawn-out election and certification
process.®’ (In April 2022, the NLRB’s General Counsel urged the Board to
return to a legal standard under which an employer must recognize a union
based the union’s showing of majority support, unless the employer can
establish that it has a good faith doubt about the union’s claims. The case
was pending as this book went to press.)*

Given this hostile environment, successful organizing campaigns need
to define, shape, or extend a solidaristic collective identity among workers.
The reason is that workers who share such an identity—and who can take
collective action to protect one another—will be in a better position to pre-
vail despite management’s near-certain opposition. That collective identity
can be rooted in various axes of common experience: being colocated in a
large factory or worksite and subject to the same set of managerial policies,
sharing craft or occupational skills, or being part of a social group that may
overlap with class position, such as race, gender, and nationality. In nearly
all cases, however, that identity is constructed (or at least bolstered) by work-
ers’ concerted action during the organizing process.*

Workers who are leading organizing drives will therefore meet with
coworkers to identify common concerns, and then press them—often
through emotional appeals—to fight for better treatment. Unions often
encourage workers to scale up those efforts in an iterative fashion over the
course of a campaign. They might first take small steps in private, like sign-
ing a petition or union authorization cards, and then more public actions,
like wearing union buttons, and ultimately a significant action, such as
striking. Unions may also push workers to resolve disputes with manage-
ment through concerted action during the drive so that folkways of solidar-
ity and mutual support develop. Organizers sometimes call this “acting like
a union,” meaning exerting collective power well before certification.** The
sociologist Rick Fantasia’s account of the internal dynamics of a wildcat
strike is illustrative. He found that many workers were initially noncommit-
tal and decided to walk off the job only after emotional appeals by strike
leaders. After the strike succeeded, however, many workers within the shop
felt a new sense of empowerment. Fantasia argues that the strike created “a
locus of oppositional sentiment . . . which remained solidly rooted in the
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day-to-day culture of the department” and led to a second successful strike
a few months later.*®

Given the importance of interworker communications and trust, the
rules governing workplace information flows shape workers’ and employ-
ers’ correlative powers through this process. In the initial stages of an orga-
nizing drive, workers may need to keep their discussions and plans secret
from employers so that they may identify common concerns and chart
a course of action before the employer learns of their campaign. At the
same time, workers’ identities cannot remain secret from one another since
they need to be able to trust each other. In other words, such communi-
cations need to be nonanonymous in relationship to other workers, but
anonymous in relationship to employers. In the later stages of an effort,
workers will have stepped out publicly with demands, and their delibera-
tions are no longer entirely secret. At that point, workers have autonomy
interests that overlap with privacy concerns, the most important of these
being the ability to speak and act publicly without suffering retaliation.

Yet existing law gives companies broad control over workplace infor-
mation flows. For example, companies can lawfully exclude non-employee
organizers from most parts of their premises, including many publicly acces-
sible areas, which makes it much harder for workers to learn about and
exercise their collective bargaining rights.>® Once workers begin organiz-
ing, companies may call on consultants and law firms that specialize in
advising companies how to resist organizing.”” A common management
tactic is to require workers to attend “captive audience” meetings, at which
managers argue against unionization, but from which unions are excluded
and in which workers may be prohibited from asking questions.*® Through
those meetings and other tactics, companies try to send the message that
unionization is either irresponsible, futile, or unnecessary.”” For example,
management may suggest that the union itself is a third party in relationship
to workers, and may allude to union “bosses” or the possibility of corrup-
tion. (Organizers with the Amazon Labor Union [ALU], which unionized the
Staten Island warehouse, were less vulnerable to that argument because they
were all either current or former workers at the warehouse, and because

the ALU was not affiliated with a national union).®

Or a company may sud-
denly present itself as open to workers’ concerns, so workers do not need a
collective representative.®’ Or managers may predict that unionization will

lead to worksite closures, job cuts, or both.*> The key is that management
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tries to maintain and telegraph its unilateral control over information and
the workplace generally.

Meanwhile, our labor law allows management to prohibit workers
from using internal communications tools for organizing in many cases.
This creates yet another skew in technology and class politics: networked
information technologies are powerful tools of corporate integration and
control, but not (yet) powerful tools of worker mobilization. The Supreme
Court’s 1945 decision in Republic Aviation Corp. v. National Labor Relations
Board is an important backdrop. There, the Court held that an employer
could not prevent employees from soliciting union support from other
employees during nonworking time on the employer’s property unless the
employer could show that “special circumstances made the rule necessary
in order to maintain production or discipline.”® This infringement of the
employer’s property rights was justified, the Court reasoned, because the
workplace is the “place uniquely appropriate and almost solely available to
them” for organizing purposes.®*

Despite the strength of that precedent, employers have established fairly
broad powers to prohibit organizing activity on some of the modern tech-
nological equivalents of the locker room, the break room, and the plant
entrance. The most prominent line of cases involved employees’ use of
their employers’ email systems for organizing purposes during nonworking
hours. There, the NLRB first held in 2007 that employers could legitimately
ban workers from doing so, reversed course in 2014 (under the adminis-
tration of Barack Obama), and then reversed course again in 2019 (under
the administration of Donald Trump).®® (Such shifts in doctrine are not
uncommon at the NLRB when the presidency changes parties, and some
of the Trump-era cases discussed in this chapter may be overturned before
this book is published). The Trump-era case, Caesar’s Entertainment, treated
the issue as a straightforward question of employers’ property rights: “an
employer’s communication systems, including its email system, are its
property,” the Board majority reasoned. “Accordingly, employers have a
property right to control the use of those systems.”*® By extension, employ-
ers may also prevent workers from using other communications tools such
as intranets, chat platforms, and Slack pages for organizing purposes unless
those are the “only reasonable means for employees to communicate with
one another.”” In a sense, these cases reverse the presumption in Republic
Aviation that the employer must cede some sovereignty over its property,
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reflecting the general shift in labor law from industrial pluralism to work-
place neoliberalism.

Another line of cases considered whether employers may ban employ-
ees from using cameras or other recording devices in the workplace. Sev-
eral Obama-era cases held that employers could not enforce blanket bans
on recording since that could stymie employee organizing.®® In one, Whole
Foods Market, the Board majority held that such efforts would be protected
where they involved, for example, “recording images of protected picketing,
documenting unsafe workplace equipment or hazardous working condi-
tions, documenting and publicizing discussions about terms and conditions
of employment,” or documenting an employer’s inconsistent application of
work rules.” The Trump NLRB changed course, however, in the 2017 Boeing
case. There, the NLRB articulated a new approach to employer work rules
cases that was significantly more employer-friendly than in Whole Foods,
and held that Boeing’s own ban on camera-enabled devices was justified.
The Board did not rely on the common law property rights rationale of
Caesar’s, but rather on Boeing's stated interests in protecting classified data
related to national security, trade secrets, and employee privacy.”

The analysis is somewhat different when workers use a communications
platform that the employer does not control. The Obama NLRB extended
protection to workers’ speech and organizing efforts on social media, essen-
tially holding that workers cannot be disciplined for otherwise lawful dis-
cussions about workplace issues on Facebook, Twitter, and other online
forums.”" While the law basically translates from the offline to the online
context here, the fact that speech occurred on social media may alter some
practical dynamics of litigation. Public social media posts provide clear evi-
dence of what workers said and when they said it, which makes it far easier
to prove that they were taking or planning collective action and that the
employer knew about it. At the same time, where such posts are public,
they are legible to management—especially given modern data-driven sur-
veillance techniques. In contrast, in the absence of audio surveillance, an
in-person conversation may remain strictly between the workers who spoke
and never come to an employer’s attention. As a result, social media posts
may invite employer retaliation more readily than offline conversations.”

To the extent that workers’ communications on social media are protected,
however, it can be a powerful organizing tool. For example, users’ ability to
embed audio or video in social media posts has been central to mobilizations
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against police violence. Worker organizers have done this as well. In Israel, for
example, organizers have used WhatsApp to send audio and video messages
to workers who speak the same language but do not necessarily read or write
it.”? Similarly, in a landmark 2018 teachers’ strike in West Virginia, teachers
organized and mobilized via Facebook pages, streamed their strike votes on
“Facebook Live,” and rejected an initial settlement offer following Facebook
deliberations.”* More recently, the Amazon Labor Union built support by
posting campaign videos on TikTok, including some that showed organizers
being arrested.” In such cases, social media can bolster and amplify workers’
in-person organizing efforts.

Social media also enables genuinely new sorts of organizing among peo-
ple who are not physically colocated and who do not know one another
offline.”® The internet has long brought to light latent but widespread griev-
ances, or even latent ideologies, as individuals find communities of similar-
thinking people online.”” Some of those conversations take place on public
forums such as Twitter or message boards. But given the obvious risk of
employer surveillance in those contexts, the more fruitful efforts have often
involved speech in nonpublic spaces. For example, Walmart workers who
had few or no allies at their own stores have met up online through a plat-
form set up by OUR Walmart, a union-affiliated organization, where they
found that they had similar experiences and concerns. As one worker put it
in an interview with a sociologist, “You're used to dealing with your indi-
vidual store and then when you see it is nationwide and you're talking to
other people—it kinda blows your mind away.”’® Fight for $15, a movement
of low-wage workers in fast food and elsewhere who have been pushing for
a $15 minimum wage and unionization, has used similar tactics to organize
far-flung fast food workers who do not share a common worksite.”

Workers can also use new technologies for external organizing, which
involves broadcasting public messages regarding campaigns and enlisting
public support. Here, new technologies have dramatically reduced certain
communications costs for workers and unions, just as they have for busi-
nesses and civil society organizations.* For example, Fight for $15 has used
social media to enlist allies to turn out for rallies and to press elected offi-
cials to pass stronger minimum-wage laws.®' The Chicago teachers had a
robust social media presence during their 2019 strike, in which teachers
developed and posted videos of picket lines, often with teachers or support-
ers singing or performing dance routines or skits that garnered substantial
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public attention. In both cases, the public support wasn’t based simply
on the workers’ demands, but on the fact that unions were pushing more
explicitly moral messages about worker power, neoliberalism, and the pub-
lic good.®* While most people who engage with those messages will only do
so online, others will move into offline action, and in the process, their ties
to the movement and one another may become much stronger.*’

Due in part to the email and work rule case precedents, however, work-
ers do not have a right that could be quite powerful today: the right to
use their employer’s website, app, or other technological platform to com-
municate with the public. There simply is no digital equivalent to the in-
person picket line or leafletting effort on or near the employer’s physical
property. As a result, when consumers order goods online from a depart-
ment store or grocer, workers who are on strike against that very retailer
have no rights to use that website or app to inform the consumer of the
labor dispute. In an earlier era, workers could leaflet consumers as they
were entering stores. In fact, workers can be required to advance companies’
political agenda through technological design choices, even when doing so
is directly against the workers’ interests. In one recent example, Uber and
Lyft bombarded drivers and passengers with messages to support a Cali-
fornia ballot initiative, Proposition 22, that reduced drivers’ employment
rights. There are even allegations that the companies required workers to
express support for the initiative before logging in.**

Due to such restrictions, it is impossible to know at this point how effec-
tively workers could use new communications technologies for organizing.
On the one hand, none of the online organizing efforts discussed in this
section—at Walmart, among fast food workers, and at Uber—have actu-
ally led to unionization. (West Virginia and Chicago teachers were already
unionized at the time, and ALU’s campaign involved nearly a year of con-
stant in-person organizing.) On the other hand, that is unsurprising given
the difficulties that workers have with organizing in general, and the fact
that companies can simply deny workers access to many workplace com-
munications platforms. This brings us back to the lopsided legal regime that
workers confront. Without the ability to translate nascent associational
power into formal bargaining rights, workers’ gains through online orga-
nizing typically will be fleeting. Workers can mobilize around major shared
grievances at certain moments, but they have a much harder time building
organizations and institutions that can protect them on an ongoing basis.
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4.3 Data-Driven Surveillance and Union Avoidance

Meanwhile, even as workers struggle to use new platforms to organize, com-
panies can utilize new technologies to spot and suppress organizing efforts
or to help ensure that organizing drives never begin in the first place. Such
efforts build on a long tradition of workplace surveillance geared toward
stopping unionization, which reach back before Ford’s Sociological Depart-
ment. In some cases, employer efforts remain rather crude: listening to
workers’ conversations, watching what they are doing, and harassing or
terminating potential union activists. But data-driven technologies are aug-
menting companies’ powers dramatically. Those efforts play out at the initial
screening and hiring stages, as well as during workers’ day-to-day activities
once hired.

Hiring and union avoidance Employers have long sought to preempt
workers from ever seriously considering unionization. As the legal scholar
Mark Barenberg has put it, companies today often “weave a lawful ‘anti-
union campaign’ into the organizational warp and woof of the enterprise.”®
Novel information technologies are in many ways enhancing their powers
to do so by reducing the costs of information gathering and transmission,
and enabling companies to sidestep legal protections for workers’ rights to
organize. For example, under the National Labor Relations Act (NLRA), it is
illegal for employers to discriminate in hiring on the basis of workers’ past
union activities or opinions about unionization.* The NLRB has also held
that employers can poll workers regarding their union sympathies only in
very limited circumstances because such polling can chill collective action
and enable an employer to retaliate against activists.*’

But there is significant evidence that the personality tests and other pre-
employment screenings discussed in this chapter can be used to deter union-
ization.® To be clear, there is not much evidence that individuals’ personality
traits correlate with their propensity to support unionization.*” Rather, there
is evidence that preemployment screenings can be used to discern workers’
beliefs about labor relations and to discourage pro-union workers from tak-
ing jobs. Indeed, union avoidance consultants often advertise their ability
to elicit such information from workers so that companies can avoid hiring
them.*® In her book Nickel and Dimed, Barbara Ehrenreich recounts interview-
ing for one job where she was given a personality test that asked whether
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she thought “management and employees will always be in conflict because
they have totally different sets of goals.”’' An employer could clearly use that
information to screen out individuals inclined to question management’s
authority. Such tests can also be designed to communicate that workers have
little or no voice in the firm. At another point, Ehrenreich took a test that
asked how strongly she agreed with the proposition that “rules have to be
followed to the letter at all times,” and she was marked down for agreeing
“strongly” rather than “totally” with the statement.’*

Some overseas automakers have used similar tactics when staffing for
plants in the US. Gregory Saltzman, an industrial relations economist,
participated in and studied one such plant’s hiring process. As part of the
screening, Saltzman wrote, applicants were required to watch a video where
an employee asked for time off to take her daughter to the doctor, and
the supervisor studied her attendance record before deciding whether she
could take the time. Human resources (HR) staff then asked applicants a
series of questions about the video, and applicants scored highly if they
agreed that the worker’s ability to take the time should depend in part on
her attendance record. Saltzman argued that this process put applicants “on
notice that they could expect long hours, no advance notice of overtime,
and limited willingness of the employer to accommodate family needs.”**
His paper also matched hiring and tenure records with a survey that he per-
formed of applicants regarding their union sympathies, finding that pro-
union workers were “much more likely to withdraw their applications or
quit shortly after being hired.”**

Novel technologies could augment employers’ capacities to thwart
unionization during the hiring process. To be clear, the activities discussed
next are extrapolations from established past and existing practices. I am
not arguing that they are already in widespread use, but rather that they
are technologically plausible and would be valuable to some companies.
One option would be to use online screenings to deliver the same sort of
message that Ehrenreich and Saltzman discuss. For example, many McDon-
ald’s franchisees use a centralized candidate screening system that makes
some algorithmic assessments of workers before a manager ever reviews
their applications.” A subtle or overt anti-union message could be woven
into that process. For example, something like the video-screening portions
of the automobile plant interview process studied by Saltzman could easily
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be performed online. Over time, the data gleaned from such screenings also
could be used to hone the company’s messages about their own operations,
as well as their insights about particular candidates.

Another possibility is more dystopian. By aggregating data from mul-
tiple sources, companies may be able to predict which sorts of applicants
are likely to challenge management. For example, a worker who in the past
has filed an NLRB charge may be more likely to resist managerial author-
ity. An algorithm that is intentionally designed to screen out such workers
would likely be unlawfully discriminatory under the NLRA. However, as
noted in chapter 2, employers in many states are permitted to discriminate
among workers on the basis of their nonwork-related political and social
activities outside the workplace.” Those activities might be a good proxy
for attitudes toward managerial authority, and they might be discerned
through analysis of social media posts and consumer spending. Moreover,
because algorithmic hiring often takes place under a cloud of secrecy, work-
ers and regulators may struggle to even access the underlying algorithms
and discern any discriminatory intent or effect.

What’s more, companies’ abilities to spot workers’ out-of-work activi-
ties are also far more powerful today than in the past. Data brokers may
already possess clean and usable profiles on applicants that indicate their
probable political beliefs. Meanwhile, as facial recognition software contin-
ues to develop, it may enable companies to determine quickly and cheaply
whether particular individuals attended particular protests. Even if appli-
cants did not post pictures of themselves on social media, their images may
well have been posted by other attendees. Some protesters in Hong Kong
and the US have already taken to covering their faces or carrying umbrellas
in order to avoid facial recognition software, though they have been more
worried about state than private repression.”” Finally, the fact that hiring
platforms themselves are becoming important labor market intermediaries
could perpetuate such blacklisting. Hiring platforms may use data gathered
about an individual from one company’s application when that individ-
ual applies at another company later. In that case, Company A’s rejection
of that person could lead Companies B through X to reject them without
even knowing why. Or if Company A uses a borderline or illegal screening
mechanism, other companies may unknowingly rely on that mechanism
down the line.
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Again, it is not clear whether such tools are already in use. In fact, an
empirical study published in 2021 found that employers did not take work-
ers’ past union activities into account in hiring, even when workers reveal
those activities on their résumés. But the authors suggested that in today’s
economy, “union weakness itself” may have mitigated employers’ incen-
tives to screen out union supporters.” That research was also carried out
before the post-COVID upsurge in worker activism, and if worker mobiliza-
tion becomes a significant political-economic force again, the sorts of tools
surveyed here could be potent. That would be the case even if the tools them-
selves were imperfect, delivering only a partial picture of workers’ political
beliefs and actions. After all, union avoidance often occurs at the margins.
The whole point is to reduce the percentage of workers who are inclined to
unionize not to zero, but to a level where organizing efforts cannot get off
the ground. Statistical inferences from large data sets may be very helpful in
that context.

Surveillance and union avoidance Meanwhile, there is substantial evidence
that companies are already trying to use novel information technologies
to detect and suppress nascent organizing efforts among their workers. In
the workplace, much surveillance is actually open and obvious to workers,
albeit not advertised as surveillance. As the labor historian Nelson Lichten-
stein put it in a book on Walmart’s transformation of retail, “The ‘employee
attitude survey’ has long been a staple of the nonunion workplace. Sears per-
fected the system in the 1950s when it employed skilled social scientists to
identify patterns of discontent and the employees who were most disloyal”
before that sentiment led to a unionization drive.” Today, companies of all
sorts utilize surveys and other means—including inductive techniques that
run on masses of data about interworker communications—to detect signs
of discontent. In an earlier era, this may have required reading memoranda
or physically listening in on conversations, but today it can involve elec-
tronic monitoring and may be much less expensive.

For example, the tech giants appear to be developing anti-union tools
that are both fairly crude and quite powerful. During the recent period of
employee unrest at Google, employees often used enterprise software to
set up meetings and to discuss workplace concerns. In late 2019, several
worker activists discovered that Google had developed a tool that auto-
matically notified management when workers created a “calendar event
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with more than 10 rooms or 100 participants.” Worker activists interpreted
that as an attempt to determine when workers were meeting to discuss
workplace concerns.'” Google employees later learned that one of the HR
officials who had driven the development of that tool had been meeting

over the preceding months with a union avoidance consultant.'

Amazon,
similarly, has admitted that it closely monitors internal message boards,
including boards that have been developed by workers from communities
of color and other groups typically underrepresented in Silicon Valley, to
detect union organizing.'”” Finally, in an internal presentation in June 2020
regarding “Facebook Workspace,” a chat and collaboration platform meant
to compete with Slack, Facebook executives noted that administrators
could remove posts on certain topics and prevent such posts from trend-
ing. Among the terms that moderators suggested companies might want to
block was “unionize.”'*

Other companies are aggregating data from both inside and outside
their workplaces in an ongoing effort to remain union-free. For example,
in 2020, journalists found that several companies, including Whole Foods
and Amazon, had developed “heat maps” that sought to determine union-
ization risk “via a calculation that relied on employee survey data, timing
of the last pay raise, and dozens of other factors.”'™ As noted in this book’s
introduction, in 2020 Amazon posted a job announcement for “intelligence
analysts” who could utilize data analytics and other tools to detect, among
other things, “labor organizing threats.”'® Presumably such tools will con-
tinue to develop and become more powerful over time. For example, where
companies have already deployed listening devices, keystroke monitors,
and similar technologies across their worksites, those devices could likely
be turned to this purpose, observing when workers use certain keywords—
not just “union” but “meeting” and “protest” and “act together”—and then
alerting management that workers may be planning concerted action.

Under existing doctrine, some such efforts are unlawful, others are law-
ful, and still others borderline. In an early case, the Supreme Court had no
difficulty holding that an employer’s use of “industrial spies and under-
cover operatives” to review a union’s literature and activities and to follow
several organizers outside of work violated the NLRA.'” At the same time,
employers have extensive rights to monitor the workplace, and even con-
versations within the workplace, under current law. Balancing those con-
siderations, the NLRB has held that an employer’s intentional observation
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of workers’ concerted action becomes unlawful once it “goes beyond casual
and becomes unduly intrusive.”'”” Such efforts are most likely to run afoul
of the law when they are either targeted at specific union supporters or
suspected supporters—in which case they may constitute discrimination
on the basis of union support—or where they are intensified in response to
union activity, in which case they constitute interference with that activ-
ity.'” Facebook’s monitoring of online conversations to detect and block
words like “unionize” would very likely constitute unlawful surveillance.
That said, under Trump-era doctrine, companies have another option:
they could ban union speech on their internal platforms so long as they
also prohibit all other political and associational speech on those platforms.
In that case, the company would be acting within its rights to limit the use
of those platforms for nonwork activities. Facebook did just that following

some worker unrest.'”

Another option, which is again increasingly practi-
cal, is simply to weave intensive surveillance into the “warp and woof” of
the enterprise. Under existing doctrine, employers are permitted to engage
in pervasive surveillance of the workplace for productivity or security pur-
poses, even if in doing so they also thwart some worker organizing.'"* This
is because, like much other privacy doctrine, NLRB doctrine here takes
existing monitoring and surveillance activities as a baseline, and tends only
to police or forbid surveillance efforts that are unusual for that worksite.'"!
Plus, detecting the surveillance itself is necessary before workers can bring a
charge to the NLRB, and in most cases workers are not permitted access to
their employer’s algorithms.''"”> As data-driven surveillance becomes easier
and cheaper over time, companies may therefore have incentives to imple-
ment the most extensive surveillance possible, potentially avoiding the
scrutiny that would result if they ramp up surveillance when a unioniza-
tion drive has begun. Chapter 6 will return to this issue, arguing that the
only way to effectively protect workers in this context may be to prevent a

great deal of workplace data-gathering in the first place.

Conclusion

The introduction to section 4.2 noted the overlap between workplace pri-
vacy and workplace organizing rights. The discussion that followed also

suggests a conceptual overlap between some branches of critical privacy
theory and critical labor law theory. Both are focused on the relationship
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among information flows, individual self-understandings and actions,
and the social context within which we all operate. With protections for
and against particular informational flows, workers can talk to cowork-
ers about their concerns and plan collective action without worrying that
their employers will find out or take action against them. This process does
not enact preferences, but rather shapes and creates preferences—and even
a class identity. Workers’ ability to take such action rests upon a founda-
tion of interpersonal communication and trust, and on strong protections
against employer interference or domination. Theories of privacy that
understand it as protecting individuals’ right to keep certain information
secret simply do not capture the complexity or the normative implications
of informational flows in this context. Among other things, existing rules
and practices around workplace information enable employers to sup-
press workers’ organizing efforts, and therefore to minimize labor costs.

Addressing these issues will require reforms on many fronts, including
substantial reforms to the governance of workplace data and technology.
Chapter 6 will discuss those possibilities in more detail. But workers’ abili-
ties to build associational power within their workplaces or companies
would necessarily remain foundational to any project to change the politi-
cal economy of work and technology. Workers need to be able to discuss
common concerns and the merits of collective action, up to and includ-
ing unionizing quickly and easily—often without their employers’ knowl-
edge, and certainly without their employers’ resistance. Given the broad
consensus around such matters, labor-affiliated members of Congress have
frequently introduced legislation to remedy these shortcomings of exist-
ing law. The most recent, the Protecting the Right to Organize Act (PRO
Act), would also bolster the NLRB'’s power to deter and remedy unfair labor
practices, streamline the certification process, and expand workers’ rights
to strike."”® This would enable significantly more worker mobilization and
working-class power.

Yet it would not fully address technological threats to workers’ associa-
tional power. So long as companies can access extensive data on worker
speech and performance in the workplace, they will be able to use it
to detect and then thwart organizing. Moreover, so long as employers
or hiring platforms can aggregate data from multiple sources including
employee screenings and supervision, they may be able to use it to curate a
workforce that is less inclined to unionize or protest. One way of protecting
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workers in this context may be to borrow a strategy from the consumer
privacy field and prevent the gathering or distribution of that sort of data
in the first place—in effect, intervening at a lower stage of the data food
chain.""* Another would be to subject data-gathering and usage processes
to democratic control at multiple levels. This reflects a point made by the
legal scholar Salomé Viljoen, that the harms of data-gathering and aggre-
gation today are irreducible to an individual worker’s or citizen’s interests.
The very fact that inductive learning operates at population-wide levels and
draws inferences about individuals from limited data suggests that appro-
priate policy responses must be social rather than individual in nature.'®
That could include devolving some governance rights over workplace data
to workers themselves as part of a broader strategy to democratize work-
place governance. Chapter 6 elaborates such an agenda.
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5 Data, Fissuring, and Consolidation

Introduction

In the early 1940s, vendors who sold papers on the streets of Los Angeles
sought to unionize under the recently passed National Labor Relations Act
(NLRA or “the Act”), which raised the legal question of whether they were
employees with rights under the Act or independent businesspeople with
no such rights. That dispute generated a landmark 1944 Supreme Court
case, National Labor Relations Board v. Hearst Publications." Almost seventy-
five years later, ride-share drivers sued Uber and Lyft for unpaid wages and
other work-related expenses, posing the same legal question under Cali-
fornia law and again generating important judicial opinions.” The facts of
the cases were remarkably similar. Both involved business models in which
workers perform tasks alone, scattered over a wide geographical territory,
without the sort of in-person supervision that is standard in factories or
offices. The cases nevertheless differed in one major respect: the newspaper
vendors were never subject to electronic monitoring, which did not exist
at the time. Uber and Lyft, in contrast, are among the most technologically
advanced companies on the planet, whose entire business model depends
on pervasive surveillance of their drivers and passengers.

Through the litigation process, the newspapers and the gig-economy
companies argued that they simply provided workers with opportunities
to sell goods and services, and as a result, the workers were more like busi-
nesspeople than employees. The companies in Hearst pointed out that they
did not pay the vendors a salary or track their sales; instead, they sold them
newspapers each day, which the vendors would in turn sell to custom-
ers.” The companies also noted that the vendors sold items other than the
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newspapers at issue, including newspapers by other publishers; they could
“hire assistants and relief men”; and they could sell their “spots,” the sites
where they sold papers, to other vendors.* Uber and Lyft, for their part,
argued that their applications simply matched drivers with passengers so
they could ply their trade, and the drivers had the right to accept or decline
ride requests. The drivers then provided their own vehicles, worked when
and where they chose, were paid based on individual rides rather than on a
salary basis, and had minimal contact with supervisors.®

The courts were not wholly convinced by such arguments. In Hearst, the
Supreme Court held that the vendors were employees.® The Court noted
that the companies effectively controlled wages by determining how many
papers each vendor would receive, gave them “explicit instructions” regard-
ing hours of work and sales strategies, and had terminated vendors for fail-
ing to follow such directions.” This made the vendors an “integral part of
the publishers’ distribution system.”® The Court in Hearst also established a
new (but short-lived) legal test for employment, which is discussed further
in section 5.1 of this chapter. In the Uber and Lyft cases, meanwhile, the
judges held that neither company could establish that their drivers were
independent contractors, and therefore that the issue had to be resolved by
a jury. (The cases later settled before trial.) In support of that holding, the
judge in the Uber case noted that the “contracts seem to allow Uber to fire
its drivers for any reason and at any time,” that drivers needed to accept a
high number of rides or be deactivated, and that Uber had set many stan-
dards around drivers’ dress, music choice, and car cleanliness.’

More important, the judge in Uber’s case reasoned that the company’s
technological capacities gave it substantial control over the drivers. Uber
had argued that since its managers had little or no contact with drivers, it
was unlike FedEx in an important precedent case, where FedEx supervisors
would ride along with drivers four times a year.'® But as the judge observed,
Uber drivers were in fact subject to near-constant surveillance by customers
since drivers who fell below a particular rating could be deactivated. What'’s
more, the judge reasoned, “Uber’s application data can . . . be used to con-
stantly monitor certain aspects of a driver’s behavior . . . arguably [giving]
Uber a tremendous amount of control over the manner and means of its
drivers’ performance.”'’ While the judge did not clarify which “application
data” he was referring to, the opinion had earlier discussed Uber’s monitor-
ing of drivers’ acceptance rates, which would be visible to the company in
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real time.'> Remarkably, the opinion then quoted Michel Foucault’s obser-
vation in Discipline and Punish that a “state of conscious and permanent
visibility . . . assures the automatic functioning of power.”"® Subsequent
disclosures have shown that Uber uses its app to monitor drivers’ speed and
to require them to follow algorithmically generated driving routes."

Uber, Lyft, and other gig-economy companies exemplify a business
model that has become common in recent years, which this chapter dis-
cusses. In that model, companies are using new data-driven technolo-
gies for two interrelated purposes. First, companies are purchasing labor
without hiring workers as legal employees, even as they surveil and man-
age those workers as closely as traditional employees. The phenomenon
of purchasing labor without hiring workers—which, again, dates back to
well before Hearst—has become more widespread in recent decades, and
has become known as the “fissuring” of employment.'® As noted in chapter 2
of this book, the analogy is to the cracks or fissures that open in boulders,
much as companies have opened up legal gaps between themselves and
their labor forces. Second, companies are exploiting advanced information
technologies to build substantial market power. For example, Uber, Lyft,
Amazon, and many other companies operate as platforms through which
parties exchange goods and services. Successful platforms often grow rapidly
and come to dominate their sectors. In other cases—including in retail, fast
food, and hospitality—companies have gained market power by purchasing
rivals, and/or by developing technologically advanced logistics systems for
their enormous global production and distribution networks. As discussed
later in this chapter, the growth of platform firms and the consolidation of
other service sectors overlap with broader trends toward market concentra-
tion in recent decades that were enabled by our antitrust laws.

In a sense, these developments are in tension with one another. Fis-
suring leads to smaller payrolls and disaggregated production as line-level
workers are shunted outside a company’s legal boundaries. In contrast,
platform firms tend to be very large, generating and exploiting concen-
trated knowledge regarding production and distribution. But both devel-
opments undermine workers’ associational power. Fissuring forces workers
and outside suppliers to compete with one another, driving down wages and
enabling lead firms and their investors to capture a greater share of prof-
its. Consolidation can undermine workers’ power in several ways. It can
leave them with fewer exit options from their current employment, enable
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companies to dominate political decision-making, and make unionization
extremely difficult. In that sense, fissuring and consolidation reflect the same
underlying politics of work and technology: Both force less-skilled workers
to compete with one another while protecting companies’ core innovations
against competition.

Section 5.1 discusses fissuring. It first outlines some basic facts about
fissuring and its incidence, discusses how our labor laws encourage fissur-
ing, and finally suggests some potential policy responses. Section 5.2 then
addresses the growth of platform firms. It first summarizes more general
trends toward industrial consolidation and the legal backdrop to those
developments, then discusses platform firms and their effects on work, and
finally suggests that policymakers consider leveraging platform and other
companies’ surveillance capacities to protect workers’ rights.

5.1 Data-Driven Fissuring

As noted in chapter 2, Congress and other legislatures have passed a wide
array of labor laws over the last century to promote social goods such as
economic equality, workplace safety, workplace democracy, and equal
opportunity. While those laws are central to the modern regulatory state
and social contract, the scope of those laws is limited in two important
respects. First, nearly all of our labor laws define some but not all work rela-
tionships as employment, and then give employees but not non-employees
certain legal rights. The most important group of non-employees today are
independent contractors, or individuals who are operating their own busi-
nesses. A classic example of an independent contractor is a plumber who
has their own company and is hired by a business or homeowner to repair a
faucet. Second, with important exceptions, our labor laws regulate only the
immediate employer/employee relationship, as legally defined. Employ-
ees therefore have rights against their employers—but only against their
employers, not against companies who have business relationships with
those employers. If worker A is legally employed by company B—which is
a supplier, subcontractor, or franchisee of company C—then worker A usu-
ally has no labor law rights against company C."

Complying with labor laws can be costly. When a company hires work-
ers as employees, it must pay minimum wages and overtime, must respect
those workers’ rights to unionize, must ensure its managers do not engage
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in illicit discrimination, must pay premiums for unemployment insurance
and workers’ compensation, and must withhold payroll taxes."” In contrast,
when a company hires workers as independent contractors or through a
subcontractor, it only needs to pay a fee for services provided. Employers
may also promise their legal employees some due process prior to discipline
or termination, which restricts their capacity to terminate workers and to
reorganize operations at will. Purchasing labor from nonemployees, there-
fore, can both save money and give companies more freedom to manage
their workforces.

Given these costs, companies have long sought to fissure away workers
and avoid legal employment relationships. But they have done so more
and more in recent decades, especially in the wake of the service transition
and the decline of unions. An important “push” factor has been pressure
from investors to maximize returns by shedding tasks and operations that
are not profit centers.'® An important “pull” factor has been new technolo-
gies of legibility, which have made it easier to ensure quality and sound
performance even among nonemployees.'” Those trends have developed
to the point that fissuring has put pressure on our entire system of labor
regulation—and will almost certainly continue to do so in the absence of
legal reforms.

The political economy of fissuring There are three key fissuring strategies
today. The first involves classifying (or misclassifying) individual work-
ers as independent contractors rather than employees.” This is common
in the gig economy and among taxi companies, delivery firms including
FedEx, and elsewhere in the logistics sector.”’ Such workers may in real-
ity have little or none of the independence enjoyed by a classic indepen-
dent contractor—few specialized skills, no ability to negotiate with the
companies that use their labor, and no capacity to sell their services to a
competing company. Yet those workers may struggle to prove that they
are employees under the law, as discussed later in this section. A second
fissuring strategy is subcontracting, in which user firms hire labor through
a temporary agency or a third-party contractor.”” Unlike independent con-
tractors, subcontracted workers usually have a legal employer—the agency
or subcontractor—but the user firm may have more power to set wages
and working conditions. Subcontracting is especially common in building
services, agriculture, logistics, hotels, and warehouses.” The third strategy
is franchising, where core firms, especially in fast food and retail, license
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their trademarks and product lines to independent businesses, who in turn
employ line-level workers.** There again, the franchisor may be the party
with the most economic power, and may exert substantial control over
franchisees’ operations and business decisions—but it may have no duties
toward the franchisees’ workers.

A neoclassical economic model suggests that workers’ wages should track
their skills or productivity, and therefore that fissuring should not gener-
ally save money. But this is not how things work out in practice. Workers
classified as independent contractors are not eligible for basic labor protec-
tions, which can drive down their pay. Similarly, a large study of franchisees
found substantially lower rates of compliance with wage/hour laws in fran-
chise locations that were independently owned compared to those owned
by the franchisor.?® Other studies have found that subcontracted janitors
and security guards can make 15 percent less than in-house workers doing
the same jobs, and that workers at outsourced call centers tend to make less
than call center workers employed by the companies they’re serving.*

The lower pay earned by fissured workers makes sense under a model
of labor standards that takes power disparities seriously. Fissuring helps to
ensure that reliable profit centers—such as proprietary technologies, prod-
uct design and management functions, and aspects of production that
require rare skills—are held within one legal entity, while workers who
perform less profitable functions are excluded from that entity.”’ In that
context, fissuring can reduce or suppress workers’ associational power—and
therefore labor costs—in two ways. First, fissured workers may struggle to
place moral demands on a user firm for decent treatment.”® For example,
where fissuring leads to workers being outside a company’s physical plant
or having little to no contact with that company’s staff, they will have a
harder time getting to know the company’s other employees or managers.
Second, as discussed in more detail in the next subsection, fissuring func-
tions as a liability shield, even when workers may have sound arguments
that they meet the legal definition of employment.

Why a company would ever accept the costs that go along with employ-
ment regulations if they can be avoided through fissuring? There are several
reasons. The workers involved may have skills that are sufficiently rare that
the company needs to pay well to recruit and retain them, and the com-
pany can remain profitable while following all legal obligations. Conversely,
workers with few particularized skills, who are basically just selling their
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labor power, will be disproportionately fissured away. The company may
also need to be able to schedule workers for regular shifts, supervise them
closely, and require them to work as part of a team. That helps explain, for
example, why McDonald’s franchisees classify their workers as employees
rather than independent contractors, while many gig-economy companies
have resisted having their workers classified as employees—though in the
former case, McDonald’s corporate has pushed labor costs down to the fran-
chisees. That being said, digital Taylorism is eroding the need for teamwork
in many cases. As discussed in chapter 3, Amazon has designed warehouses
so that workers labor alone and can be trained quickly, which should facili-
tate hiring warehouse workers as temps or through labor agencies. Finally,
the law surrounding employment status may simply make it impossible
for companies to avoid having any responsibilities for their workers. In such
cases, however, labor law duties impose costs but few benefits on compa-
nies, which has encouraged companies to continually test the law’s bound-
aries, as discussed in the next subsection.

Fissuring and the law Fissuring’s liability-blocking effects are almost
entirely a function of how our laws define employment. This issue has
bedeviled courts, agencies, and legislatures since well before Hearst.” As the
Supreme Court observed in that case, “few problems in the law” have led
to as many inconsistent results as “cases arising in the borderland between
what is clearly an employer-employee relationship and what is clearly one
of independent entrepreneurial dealing.”** Chapter 2 gave a brief overview
of the law in this area, but a more detailed summary is now appropriate.
Prior to the New Deal, the question of whether a worker was a legal
employee arose most often where a worker caused a physical injury to a
third party, such as in a traffic or construction accident. The injured parties
often sued in tort—the law governing liability for accidental and inten-
tional physical injuries—and argued that the worker was acting on behalf
of the company that had hired them, and therefore that the company was
financially responsible. In addressing such questions, the courts developed
a multifactor test to distinguish between employees and independent con-
tractors. That test centered on whether the hiring party had the right to
control the performance of the work at issue—and to this day, it is often
known as the “control test”—but it also looked at related factors, such as
whether the worker was in a “distinct occupation or business,” the worker’s
skill level, the length of the relationship, and the method of payment.*' In
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Hearst itself, the companies argued that the NLRA incorporated this defini-
tion of employment.** As discussed later in this subsection, the Supreme
Court ended up applying a different test in Hearst, but Congress overruled
that opinion, and a version of the “control test” has governed the question
of employment under the NLRA for decades now.

There are several problems with utilizing the control test to determine
who has rights under worker-protective statutes. First, that test does not
necessarily generate predictable results even in tort cases due to the wide
variety of work relationships in our economy, the malleability of various
factors, and the challenges that courts face when trying to weigh compet-
ing factors against one another. As the Court observed in Hearst, the test’s
focus on the right to control delivered more “simplicity of formulation
than of application.”** Second, while the right to control bore a straightfor-
ward relationship to the issue in tort cases—which party was best able to
prevent the harm—that policy goal is not obviously relevant in the employ-
ment context. In a case like Hearst, the control test would direct attention
to whether vendors posed a physical risk to customers or other third parties.
But the NLRA itself is focused on a very different issue: altering economic
power relations between workers and companies. As another scholar has
put it, the difficulty of accounting for economic power under the control
test “invite[s] employers to structure their relationships with employees in
whatever manner best evades liability.”** Third, the very complexity of the
control test creates barriers to justice. Lower-wage workers may struggle to
find counsel to take on such cases, given the low damages at stake and the
high cost of developing a factual record around numerous disparate factors.
Delays in litigation also structurally favor employers in such cases by gener-
ating pressure on workers to settle claims.

Those problems pre-dated Hearst, and led the Court there to hold that
employment should be defined “broadly, in doubtful situations” through
reference to “underlying economic facts” rather than common law tech-
nicalities.®® In the case at hand, it reasoned, the vendors were vulnerable
and lacked economic power in their individual negotiations, so they were
employees under the NLRA.* In a sense, then, the Hearst court treated
the legal definition of employment as a test for class position, even if it
did not use the term “working class.”* Similarly, in an early case arising
under the Fair Labor Standards Act (FLSA), Rutherford Food Corp. v. McComb,
the Supreme Court held that a slaughterhouse legally employed a group of
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workers who had been hired and supervised by an independent foreman
to debone carcasses. The Court reasoned that the workers were employ-
ees of the slaughterhouse, notwithstanding the common law, because they
were working on the company’s premises and providing a service that was
integral to the company’s overall operations.*®® By defining employment
broadly and purposively, Congress and the Court sought not just to pro-
tect individual workers in those cases, but also to deter similar practices
going forward, since their widespread use undermined the statutory goals
of workplace democracy and income equality.

The Court’s purposive test for employment was short-lived under the
NLRA. Congress responded to Hearst by specifying in 1947’s Taft-Hartley Act
that the NLRA did not cover independent contractors,” and the Supreme
Court later interpreted that provision to require that the common law con-
trol test governed under the NLRA.* Subsequent cases established that
the control test applies under most federal worker-protective statutes.*' The
definition of employment under the FLSA is somewhat broader, incorporat-
ing multiple, sometimes conflicting factors but focusing on the “economic
realities” of the parties’ relationship.* State wage-and-hour laws have also
defined employment somewhat more broadly. For example, although the
test under California law that applied to Uber and Lyft drew from the com-
mon law,* the court in the Lyft case observed that that test should be “lib-
erally construed” to protect vulnerable workers.**

Regardless of the specific test, however, courts and agencies in recent
years have often focused on a putative employer’s contractually specified
rights rather than on indicia of economic power.* This is especially true
in the NLRA context, reflecting the general trend toward contractualism
and formalism in recent decades. The discussion that follows will focus
on that statute because, of all employment regulations, it does the most
to shape workers’ associational power. In a 2009 case arising under the
NLRA, the US Court of Appeals for the District of Columbia Circuit (D.C.
Circuit) reasoned that “evidence of unequal bargaining power” between a
company and a putative independent contractor does not give rise to an
inference of an employment relationship.*® Neither, the court continued,
does evidence showing “the economic controls which many corporations
are able to exercise over independent contractors.”*” That case also held
that the National Labor Relations Board (NLRB) should focus, in such cases,
on whether a putative independent contractor enjoyed “the opportunities
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and risks inherent in entrepreneurialism.”*® On its face, a focus on entrepre-
neurialism seems to give courts and the NLRB a helpful lens through which
to interpret the multiple, often-conflicting factors at issue, by posing the
question of whether individuals are more like wage workers or more like
businesspeople. But that approach can have a perverse effect: when compa-
nies shift risks or costs to workers via a contractual agreement, those work-
ers’ very vulnerability to manipulation and exploitation can make courts
and agencies less likely to view them as individuals in need of protection.*

Meanwhile, regardless of the merits of “entrepreneurialism” as a focal
point, the NLRB has interpreted it in ways that disregard economic and social
realities. Entrepreneurship typically involves the development of new busi-
ness models and methods, and especially of new technologies that give a
company a competitive advantage.” Yet in a recent case, the NLRB found
that drivers for the airport transportation service SuperShuttle were indepen-
dent contractors, even though they were required to use SuperShuttle’s pro-
prietary technology to receive all assignments.’’ Similarly, the NLRB under
President Donald Trump adopted a new rule for joint employment—a doc-
trine under which two companies can share employment duties toward par-
ticular workers—which also disregarded economic power. Joint employment
can arise both in horizontal relationships between firms that share employ-
ees, and in vertical relations between user firms and subcontractors, or fran-
chisors and franchisees. Under the Trump-era test, a putative joint employer
had to actually exercise “substantial direct and immediate control,”** not just
reserve the right to exercise control, as the common law control test has tra-
ditionally required. That standard further specified that one entity does not
jointly set wages for another’s workers even if the two enter into a cost-plus
contract—again, disregarding the economic realities of the relationship.>

In still other cases, the NLRB and courts have drawn bright-line rules
between business entities that disregard power relations between or among
them. For example, the NLRB has held that a company does not necessarily
violate the NLRA by terminating a subcontractor because its employees have
unionized,* a ruling that creates powerful disincentives for such workers to
organize.*”® Similarly, the NLRB has held that subcontracted workers have
limited rights to picket user firms, on the ground that the user firms are
separate entities from the workers’ employers.*® This sort of logic can gener-
ate borderline-absurd results in the franchising context. There, franchisees
and franchisors may be treated as separate businesses for the purposes of
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labor laws, so franchisors avoid duties to workers—even as they are treated
as a single entity for the purposes of antitrust laws, enabling franchisors to
exert substantial control over franchisees’ activities.*’

The effect of such strategies is that the real parties in interest have few
or no duties toward the workers whose labor they purchase through inter-
mediaries. A company relentlessly focused on cost-saving, then, may use
judgment-proof contractors or franchisees—or require contractors and sup-
pliers to compete on price until it is not possible to profit without violating
labor laws—safe in the knowledge that the costs of labor law violations are
unlikely to be passed on to them.*®

Examples of data-driven fissuring Again, while fissuring has been a long-
standing feature of the employment landscape, new technologies of legibil-
ity have made it much easier for companies to monitor and exert power over
suppliers, contractors, and individual workers. In the industrial context,
those technologies have enabled companies to formalize what had previ-
ously been tacit knowledge and then outsource it. As a study sponsored by
the US Census Bureau put it, “the act of collecting data [on manufacturing
processes| serves to codify information, which makes it more explicit and
less tacit.” This involves a move “from ‘art’ to ‘science’, whereby mana-
gerial efforts focus on greater standardization, mechanization, and instru-
mentation of the process.”*’ Using such techniques, companies can break
production into discrete tasks, farm some of them out to suppliers, and use
advanced technologies to monitor those suppliers’ performance.*

Such close oversight of contractual partners marks a significant change
from the past. The “putting-out” system in textile manufacturing, where
early capitalists gave materials to individuals for weaving in their homes,
often led to low quality and a slow pace of work.®' More recently, firms
that outsourced labor often did so under the table, using an intermediary
but not engaging in active supervision. The newspaper-vendor relationship
is Hearst is one example. Similarly, in what became known as the “sweat-
ing system” in garment production in the early twentieth century, com-
panies hired contractors who would in turn hire subcontractors, or even
let out work to individual sewers in their houses, to keep labor costs to an
absolute minimum. Companies could ensure discipline through product
specifications, piece rates, and ex post inspections, but they had little or no
real-time information about work performance.® Today, in contrast, firms
can use advanced information technologies to gain some of the benefits of
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employment—close supervision and coordination of work to ensure high
quality—without the legal obligations that come with it.

Walmart is a paradigm case here in the service context. Over the course
of the 1980s and 1990s, as networked information technologies matured,
Walmart used them to grow into a retailing behemoth.®* The company’s
“retail link” system, for example, uses data on store-level inventory, some-
times gathered through point-of-sale systems, to optimize its sourcing and
distribution systems.®* Decisions about store inventories are made in the cor-
porate office in Bentonville, Arkansas, rather than locally, and the company
delivers cereal, paper towels, and other basic goods before local managers
are even aware that they are running low.®® While Walmart directly employs
the workers in its stores, its economic footprint extends around the globe
to incorporate a vast network of suppliers—and Walmart has used both its
leverage as a major purchaser and its extensive data on market trends and
supply networks to exert power over those suppliers.®® For example, it may
push suppliers to keep prices to an absolute minimum, even as it dictates
specific terms to them, such as requesting that they alter package sizes and
shapes to make shipping and shelf stocking easier.”” Recent economic studies
have strongly suggested that these efforts drive down wages among Walmart
suppliers,® even as Walmart bears no legal duties toward those workers.

Like Walmart before it, Amazon'’s labor footprint extends well beyond
its own corporate boundaries. As discussed in section 5.2 later in this chap-
ter, Amazon also uses data on consumer demand and past purchases to
determine sales prices, which gives it power over suppliers similar to that
enjoyed by Walmart. Meanwhile, Amazon has outsourced delivery both to
independent contractors for Amazon Flex, and to various outside compa-
nies it terms “Delivery Service Partners” (DSPs). As one article explained,
Amazon’s contracts require DSPs to “provide Amazon physical access to
their premises and all sorts of data the retailer wants, such as geo-locations,
speed and movement of drivers—information the company says it has the
power to use however it wants.”® Such monitoring efforts can give Amazon
the best of both worlds: the powers traditionally associated with employ-
ment without the duties and costs.

Similar trends are apparent in fast food. Here Starbucks is an outlier:
rather than using a franchising model, it directly owns and operates most
of its locations in the US. That has likely made it easier for Starbucks work-
ers to organize, because they do not have to establish that Starbucks is their
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employer. In contrast, McDonald’s is not a single legal enterprise, but an
amalgamation of tens of thousands formally distinct entities. At the cen-
ter is McDonald’s corporate. At the edges are the McDonald’s locations that
the company itself runs, along with the many McDonald’s franchises that are
independently owned and operated as separate corporations.” The franchise
business model pushes many start-up costs and risks onto individual fran-
chise owners. Yet McDonald’s has standardized how work is performed across
franchisees by training managers and other staff,”’ and it has set specifica-
tions for the performance of specific tasks, sometimes down to the second.”

Unions and regulators have also argued that point-of-sale and payroll
management systems are integrated between franchisees and McDonald’s
corporate. For example, during the Barack Obama administration, the
NLRB'’s then-general counsel Richard Griffin filed an amicus brief in a case
where the Board was reconsidering its joint employer doctrine. While that
case arose out of a recycling facility, it had obvious relevance for McDon-
ald’s and other franchise businesses. Part of the brief summarized the evi-
dence on franchisors’ use of technology to manage their relationships with
franchisees as follows:

Some franchisors even keep track of data on sales, inventory, and labor costs;
calculate the labor needs of the franchisees; set and police employee work sched-
ules; track franchisee wage reviews; track how long it takes for employees to
fill customer orders, accept employment applications through the franchisor’s
system; and screen applicants through that system. Thus, current technological
advances have permitted franchisors to exert significant control over franchisees,
e.g., through scheduling and labor management programs that go beyond the
protection of the franchisor’s product or brand.”

Many major hotel chains also use a franchise model, in which the brand
leases operating rights to independent businesses that own particular prop-
erties. Indeed, by 2011, Marriott “owned and managed only 1 of the 356
properties operating under one of its brands.”’* At the same time, Marriott
has integrated systems for reservations and supply chain management to
serve its global network of hotels. As a recent article put it, the company has
a single platform for both sourcing and accounts payable, which “ensures
data that can be analysed and be transparent, enabling Marriott to better
determine where commodities are needed, in real-time.”” In that sense,
Marriott is also acting as a platform toward its franchisees. Hotel franchisees
may then utilize contractors to ensure “clean rooms, cheery front desk staff,
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or prompt curbside service.”’® Cleaning staff and front desk staff, therefore,
can be two or more contractual degrees removed from the company with
real power over their working conditions.

There are many other examples, especially in the low-wage economy.”’
In an illustration of how automation, algorithmic management, and fissur-
ing are interrelated, medical transcriptionists at the University of Pittsburgh
Medical Center learned during a unionization drive that their jobs were
being outsourced, since the task of transcribing records could be performed
anywhere, on an on-demand basis.”® The maturation of natural language
recognition technologies is creating similar opportunities among customer
service companies and contractors. As customers increasingly experience,
companies are using natural language processing via chat windows or verbal
interfaces to answer some questions previously answered by workers. Human
workers may be brought in to address more complex questions. But if it is
not economically beneficial for those workers to be colocated, the company
using their services will find it easier to classify them as independent contrac-
tors, or to subcontract their work. Gig-economy companies and others have
also been developing temporary-services apps for other sorts of jobs, includ-
ing hotel cleaners, janitors, dishwashers, cooks, and warehouse workers.”” At
some companies and locations, those sorts of jobs require teamwork and a
stable workforce with company-specific knowledge, making them somewhat
less amenable to fissuring. But in many other cases, workers can be plugged
in and out of companies relatively quickly with little training. As a result,
the law is all that prevents companies from fissuring away work in many
enterprises today.

Potential policy responses to fissuring Addressing fissuring under exist-
ing law is quite difficult since existing law positively encourages the prac-
tice. Notably, the US is becoming an outlier on this issue, at least at the
federal level. During the Trump administration companies pushed for
and obtained broader legal rights to fissure away workers under the NLRA,
including gig economy workers,* even as courts in various other nations
and some US states had held that Uber and Lyft drivers were employees
for some purposes.® In late 2021, the Furopean Commission also issued a
set of proposals to improve working conditions on labor platforms, which
would require member-states to establish more worker-friendly tests for
employment on digital platforms. Notably, under the directive, workers on
platforms would be presumed to be employees so long as the platform met
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two of the following five criteria of control: setting pay, setting specific
work rules, surveilling the performance of work, restricting workers’ abil-
ity to choose working hours or reject assignments, and restricting workers’
outside opportunities.®

Legislatures in the US have sought to respond to fissuring as well. A com-
mon proposal to address independent contractor misclassification would
replace the “control” and/or “economic reality” tests that now predomi-
nate with the so-called ABC test for employment. Under the ABC test, indi-
viduals hired to perform work for pay are presumed to be employees, and
the employer can rebut that presumption only by showing that (A) it does
not exert control over its workers, (B) the work performed is outside the
usual scope of the employer’s business, and (C) the worker is engaged in
an independent trade, occupation, or business. California has now adopted
that test for its state labor code, though gig-economy companies obtained
an exemption in 2020 via a ballot measure known as Proposition 22.* That
test has also appeared in some versions of the PRO Act, an omnibus labor
law reform proposal at the federal level.* In addition to such reforms or as
an alternative, Congress could specify that certain individual workers classi-
fied as independent contractors still have the right to organize and bargain
collectively, as well as the right to a minimum wage and overtime pay.*

Companies surely would resist such moves, of course. Through 2021, the
gig-economy companies pressed for exemptions from employment duties
in various states.* And even when companies lose legislative or court bat-
tles, they may be able to leverage new technologies to avoid liability. For
example, when Uber and Lyft were faced with the possibility of ramped-up
enforcement in California, they floated the idea of reorganizing: instead of
their current independent contractor model, they would utilize a franchi-

see or subcontractor model.®’

There is precedent for that move. After losing
a set of wage and hour lawsuits, FedEx required its drivers in some states
to set up corporations and to hire staff, to help ensure that they would be
treated as contractors in the future.®® Using electronically signed contracts
and user agreements, Uber and Lyft could do the same thing today with no
physical reorganization of their or their drivers’ operations at all. Compa-
nies’ capacity to rearrange operations so easily—especially when layered
atop their broad legal powers to set up their enterprises using fissured labor
in the first place—suggests that legislatures may need to think more aggres-

sively about how to allocate employment duties.
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One option here would be to statutorily define work relationships in
certain sectors as legal employment for the purposes of particular statutes.
Legislatures could declare, for example, that gig-economy and logistics com-
panies employ their drivers or could adopt a version of the European Com-
mission’s proposed factor-based analysis. Legislatures could take a similar
approach to joint employment, declaring for example that fast food and
hotel franchisors jointly employ their franchisees’ workers, that general con-
tractors on construction sites jointly employ their subcontractors’ workers,
and that janitors in large commercial office buildings are jointly employed
by the companies who own or manage the properties. California has taken
steps in that direction.*” Such legislation could also instruct enforcement
agencies to identify other sectors or types of relationships where employ-
ment or joint employment will be presumed. Another option would be for
legislatures to instruct enforcement agencies to develop economic models
that capture power differences between companies that can be expected to
reduce wages for workers at contractors or vendors.”” When Amazon and
Walmart more or less dictate prices to suppliers, or hotel brands dictate prices
to cleaning contractors, that fact could be taken into account in determin-
ing those companies’ responsibilities.”’ Chapter 6 explores a related idea—
namely, that legislatures should take companies’ surveillance capacities into
account when assigning legal responsibility for working conditions, on the
theory that such surveillance is an exercise of class power. Finally, reforms
to make it easier for workers to unionize would also help address fissur-
ing, because unionized workers could protest fissuring efforts, take wages
out of competition across sectors, or both.”” That idea is also explored in
chapter 6.

5.2 Inductive Knowledge, Consolidation, and Platforms

A notable fact about many of the companies discussed in this book is that
they are quite large, enjoying substantial shares of their respective product
markets, despite the fact that they have fissured away many workers. Uber
is again a helpful example. Before it arrived in many cities, the taxi sector
was characterized by intense competition among many small companies
and independent operations. Today, Uber and Lyft are by far the largest
players.” These developments reflect a broader and longer-running trend:
various industrial sectors have become more concentrated at the national
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level in recent decades, with a smaller number of companies controlling a
greater share of the market.”* Companies have often pursued market domi-
nance for a simple reason: it can generate outsized profits since companies
that face less competition can “create a relatively wide margin between the
costs of production and the sales price.””® These developments have also
generated widespread academic and political concern and have led scholars
to rejuvenate an earlier tradition of antitrust thinking that was suspicious
of concentrated corporate power given its tendency to thwart innovation
and to give leading firms excessive political-economic power.”® This sec-
tion first addresses the causal factors behind consolidation and explores
how consolidation may affect workers. It then discusses the rise of platform
firms like Uber, Lyft, and Amazon and the additional challenges they pose
for workers.

Market consolidation Trends toward consolidation have been driven by
numerous factors, including both legal and technological developments.
Legally, a key factor was the reshaping of antitrust law in the 1980s around
a consumer welfare standard, under which a company’s size alone typi-
cally will not trigger antitrust scrutiny unless the company also increases
consumer prices.” Regulators then took a more permissive attitude toward
mergers and megafirms, which enabled more industrial consolidation over
time. Regarding technology, several forces were especially important. In the
tech sector, firms like Google and Facebook established first-mover advan-
tages in search and social networking that compounded over time, fueled
in part by those companies’ exclusive control over user data. Like other
companies that traffic in information goods, Google and Facebook also
could scale up very quickly since they did not require the investments in
machinery, storefronts, or other physical capital that are required of manu-
facturers, for example.” But the trend was not limited to pure technology
companies. Walmart, fast food companies, and hotels scaled up in part by
leveraging supply-chain management technologies. More recently, Ama-
zon’s explosive growth helped to consolidate online retail.”” Hospital and
long-term-care markets have also become more concentrated, due in large
part to mergers.'”

In analyzing these trends, a number of leading economists and legal
scholars have argued that growing market concentration is harming work-
ers.'”! Now, in assessing those arguments, it is important not to assume that
workers and employers had equal power in a prior era, or that market share
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is the only important form of employer power. As discussed in chapter 1,
power imbalances are a structural feature of most labor markets and labor
relations regardless of employer concentration. At the most basic level, the
firm itself aggregates capital so that investors can bargain collectively with
individual workers who may face a stark choice between working and des-
titution, so that employment contracts are entered on an uneven playing
field.

Market concentration therefore does not create power imbalances, but
it can exacerbate them. Most starkly, where a single employer dominates
a particular labor market, it will enjoy monopsony power, here meaning the
power to set prices for the purchase of labor. Since that company’s employ-
ees will have few outside options, they will not be able to threaten to leave
in order to get their employer to increase their wages.'”* The classic case
is a company town, in which there is literally one employer, but recent
empirical studies have suggested that monopsony and wage suppression
are also common outside that context. One study found that hospital merg-
ers that led to substantial increases in market concentration reduced wage
growth among workers with health care-specific skills.'"” After the merg-
ers, those workers presumably enjoyed less competition for their services.
Concentration can also augment employers’ power by facilitating coordi-
nation among employers to suppress worker mobility. McDonald’s and
various other fast food chains, for example, included provisions in their
franchise agreements for years that prohibited franchisees from poaching
staff from corporate-owned restaurants. The companies agreed to rescind
those provisions in 2018, under pressure from the Washington State attor-
ney general.'” Finally, unionization may be nearly impossible at very large
companies today, due to the enormous expense that a union would have
to assume to organize those companies’ workers. As discussed in chapters 2
and 4, such a union would need to organize site by site and then merge the
organized sites into larger bargaining units—all against well-funded and
technologically sophisticated employer resistance.

The empirical evidence on the relationship between firm size and work-
ing conditions is nevertheless complicated. For one thing, while wages
have stagnated alongside greater market concentration in recent decades,
other institutional shifts clearly played a role in wage stagnation, includ-
ing deunionization, fissuring, and the various labor discipline strategies
discussed in prior chapters. Indeed, unions may be able to mitigate some of
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the negative effects of consolidation: one recent empirical study found that
mergers in health care had less of a negative effect on wages when work-
ers were unionized.'” Moreover, employees of larger firms have historically
earned higher wages than workers at smaller firms in the same industry.'"
That may be because larger firms can extract monopoly rents from con-
sumers, or because those firms enjoy economies of scale or greater pro-
ductivity due to their investments in technology. Or it might be because
workers and the public think that larger and more profitable firms should
share the wealth by paying higher wages.'”” The large-firm wage premium
does seem to have declined in recent years, however, perhaps due to a
combination of deunionization and the service transition.'® In any event,
the complex relationship between monopsony and working conditions
suggests that policy responses should include not just new antitrust strat-
egies, but also reforms that bolster workers’ own countervailing power.
Some such strategies are discussed below and in chapter 6. But first, it is
necessary to discuss the growth of platform firms in the low-wage service
economy.

The rise of platforms In addition to the factors discussed previously, con-
solidation has been driven by the greater availability of data on consumer
and worker behavior, and by new means of utilizing that data. As noted
in chapters 3 and 4, data analytics work best at scale, where companies
can profit from the sorts of statistical judgments they generate. That is one
reason why leading companies both in and beyond the tech sector have
gathered and exploited ever-greater quantities of data on production, distri-
bution, and consumer behavior.'” As discussed in chapter 2, their capacities
to do so have been shaped and facilitated by law, including the expansion
of intellectual property (IP) rights and courts’ acquiescence in companies’
use of trade secrets and contract doctrines to claim property-like entitle-
ments in data. As just noted, these developments also encourage consoli-
dation because companies that are best able to exploit data can leverage
first-mover advantages into market dominance.

Many companies have done this through a particular business model:
the “platform” firm, in which a company sits between and establishes the
basic terms of commerce for customers and sellers of goods and services.'"
Facebook and Google are the preeminent examples. While their labor foot-
prints are not that large,'"" many large, low-wage employers have adopted
elements of the model. Uber, Lyft, DoorDash, Instacart, and other gig
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economy companies are all platforms that match consumers and workers
for short-term tasks. Amazon, similarly, utilizes data on customer demand,
supplier behavior, and supply chains to operate a two-sided platform for the
sale and delivery of goods. It has been dominant in online retail for some time
now, and is gaining market share in grocery delivery.''* Some large retailers,
franchised hotel chains, and fast food companies have also used elements
of the model. McDonald’s both licenses operating rights to franchisees and
acts in some sense as a platform intermediary between them and suppliers
by purchasing agricultural commodities like potatoes, pork, and beef and
distributing them to stores. As discussed in chapter 4, employee recruitment
is also increasingly carried out through online platforms. Those companies
occupy a truly enviable position: they can obtain market share rapidly due
to the low marginal costs of adding job listings and accepting applications,
and they may also be able to gather and maintain data on particular candi-
dates and clients over time.

In the labor context, platforms generate profits by establishing a choke
point through which a huge volume of transactions must pass. Their con-
trol over exchange then gives them the power to charge a fee on those trans-
actions. If Uber and Lyft someday generate sustainable profits, it will be
because they have done this and effectively “taxed” most rides in major cit-
ies. Similarly, Amazon essentially taxes transactions on its platform, all while
using its own market power to undercut or compete with vendors.'”?
While the technologies here are novel, the strategy of establishing a choke
point and taxing transactions is not new. Immanuel Wallerstein argues that
it has been the favored strategy of mafias in many cases, because it enables
the accumulation of capital in otherwise highly competitive markets where
innovations are scarce.''* That helps explain why the model has been espe-
cially successful in local delivery, taxis, and online retail.

Indeed, platforms may be profitable only if they have a degree of monop-
oly power, some of which is in fact baked into the platform model. Suc-
cessful platforms often rely on network effects, where the addition of users
actually increases the welfare of existing users rather than diminishing it,
which generates “tendencies toward monopoly.”'"* Uber’s model again
helps illustrate this point: in order to ensure that customers do not have
to wait long for a car, the company needs to have many drivers on the
street; and to keep those drivers on the street, it needs to have robust con-
sumer demand—or to lead drivers to believe that there is robust demand."''®
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Similarly, social media platforms depend on a large user base that stays
engaged, so they often promote content that is viral, polarizing, or both.'"’
Those network effects, together with first-mover advantages and platforms’
control over data, can generate monopoly power, along both horizontal and
vertical dimensions. Horizontally, users become dependent on the platform
and cease to utilize competitors’ services, while vertically, buyers and sell-
ers on such platforms are subject to the platform’s terms and conditions.''®

That has various negative consequences. Some platform firms (especially
Google, Facebook, and Amazon) have near-monopoly power over essen-
tial resources, including search technologies and media and communica-
tions tools. Indeed, the technology giants today enjoy a sort of power that
in the past was enjoyed only by sovereigns: the power to exclude citizens
from essential resources and certain standard privileges and immunities of
citizenship. Social media companies’ exclusion of users for violating terms
of service is one example.'"” Amazon enjoys a similar power over vendors
on its platform. As argued in the prior section, gig-economy workers are
vulnerable due to to their platforms’ power to change their policies or deac-
tivate workers without cause, and franchisees and their workers are vulner-
able due to franchisors’ power to set performance standards. Meanwhile,
platforms’ control over data and technology gives them some capacities to
avoid regulations. If regulators can neither access companies’ data (due to
trade secrets and constitutional protections) nor understand those compa-
nies’ algorithms (due to their complexity), it may be nearly impossible to
ensure that the companies are abiding by the law.'”

Indeed, by consolidating data and inductive knowledge about eco-
nomic behavior, platforms may be generating a historic shift in collective
economic behavior. As a mode of business operation, they sit somewhere
between market ordering and planning. In a sense, they are trying to
solve what Hayek called the “knowledge problem” that plagued earlier gen-
erations of planned economies: no sovereign or entity could ever gather or
grasp the widely diffuse knowledge that consumers bring to markets, and
planners could not allocate goods effectively as a result. As Hayek put it,
“The knowledge of the circumstances of which we must make use never
exists in concentrated or integrated form but solely as the dispersed bits
of incomplete and frequently contradictory knowledge which all the sepa-
rate individuals possess.”'?' Markets, Hayek argued, brought together all
consumers and reflected their preferences, generating price signals that
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captured those preferences in the aggregate. Today, through their privileged
access to and control over user data, platforms aspire to capture and exploit
the signals that customers and sellers are sending. They aspire to become the
sort of sovereign that Hayek thought was impossible: one with panoptic
knowledge about market behavior and the power to steer it.'"”* In other
words, platforms are constructing new modes of and sites for competition
and cooperation, but always in ways that serve their interests and augment
their power.

Legibility and conditions of possibility At the same time, the increased leg-
ibility of work today—which has helped to drive fissuring, consolidation,
and the growth of platforms—could create some opportunities to ensure
better work in the future. As Rebecca Johnson and Tanina Rostain have
argued in a related context, big data and related tools can “shin[e] a spot-
light on inequality and subject[] powerful institutions to enhanced over-
sight.”'*® This may be occurring in the labor context, where in some sectors
data-driven surveillance has encouraged greater formalization of work rela-
tionships. For example, prior to Uber’s and Lyft’s emergence, the taxi sector
in many cities was highly fragmented and informal.'* Individuals or com-
panies would purchase medallions that gave them a license to operate and
lease out the operating rights to another party, who would in turn lease out
a cab to an individual. That system put workers several contractual degrees
away from the investors who ultimately profited from their labor, which
made enforcement of basic labor standards challenging. The industry’s lack
of technological sophistication made enforcement still more difficult.'®
It is easy to forget that taxis operated on cash in many cities until quite
recently.

The growth of Uber and Lyft greatly harmed incumbent drivers, espe-
cially those who owned their own cabs, but the companies also made
drivers proximate to a very large and well-capitalized firm with extensive
governance capacity.'”® That fact doesn’t necessarily help drivers much at
this point—but it could. Those companies have data on drivers’ wages and
performance that were not readily available to taxi companies or regulators
in the past, which could be leveraged to ensure compliance with basic labor
standards. Similar transformations have occurred elsewhere in the gig econ-
omy."”” DoorDash and Instacart, for example, have quickly built power in
their sectors of restaurant delivery and grocery delivery, respectively, where
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in the past, delivery services were informal and delivery workers were often
paid well below minimum wage.'*®

Regulators could require such companies to use their surveillance capa-
bilities to ensure decent labor standards. This is not an entirely novel pro-
posal: past labor and employment scholars have argued that large firms
should have the duty to use their own internal governance processes—
which they often develop to ensure high-quality goods or services—to
enforce statutory mandates.'” In fact, companies already must do this to
some extent in the sexual harassment context, and the Supreme Court has
suggested that large firms may need to have more detailed and sophisticated
reporting practices than smaller firms, given their greater governance capac-
ities."*” (Whether such antiharassment policies work as currently designed is

another question entirely.)"!

Large firms are also often better positioned
than small ones to ensure equal employment opportunity, because they
employ large numbers of workers. Compare a local restaurant sector with
many small players to a sector dominated by a couple of large chains. In
the former case, rooting out discriminatory hiring patterns (e.g., women
as hosts and servers, men as bartenders, whites in front, Black and Latino
workers in back) may require regulators to police many firms’ behavior. In
the latter case, the large chains can take on much of that burden, tracking
applicant flow data, establishing effective affirmative action programs, and
setting policies within the organization.

The same strategies could be applied to economic rights. For instance,
virtually all companies are required to comply with wage and hour laws,
but large companies often keep these records automatically, while in the
informal economy such records are often on paper (if they even exist).
Where a platform enters an informal labor market, it also generates and
tracks data about that sector’s workers into timekeeping and payment soft-
ware. Similarly, some freelancer platforms automatically measure workers’
hours and take screen grabs that document their work as they perform
it, allowing remote clients to monitor their progress. While such a system
raises privacy issues, some platforms have instituted the practice as part of
a precommitment mechanism: workers who agree to such monitoring are
guaranteed fast payment, from the platform if not the client.'* The data
gleaned through those efforts could be used to ensure legal compliance as
well. Some large platform firms would also be natural collective bargaining

Downloaded from http://direct.mit.edu/books/book-pdf/2085163/book_9780262373357.pdf by ZBW/DT ZENTRALBIBLIOTHEK FUR WIRTSCHAFTS user on 11 (



128 Chapter 5

partners if they were defined as their workers’ employers. A bargaining unit
of Uber drivers could substantially raise standards in the sector, and such
drivers make up a natural “community of interest,” as required under US
labor law, since they perform virtually identical work."* Indeed, where
unions would need to establish a multiemployer bargaining unit to bargain
with taxi companies in many cities, that is not the case for Uber since the
company itself has direct relationships with its drivers. To reiterate, data-
driven consolidation has had largely negative effects on workers so far. The
point of the examples in this subsection is just that consolidation also cre-
ates some possibilities for more effective regulation in the future.

Conclusion

Of all the developments discussed over the last three chapters, fissuring,
consolidation, and the growth of platforms may reflect the closest connec-
tion among law, new technological affordances, and class relations. Relatively
narrow definitions of employment have long incentivized fissuring, while
changes in antitrust policy and information law have encouraged consoli-
dation. The maturation of data-driven technologies has aggravated both
tendencies. As a result, today’s largest low-wage employers are truly massive
and often focus their core operations around their own IP and trade secrets,
which tend to be highly profitable since they are protected against exter-
nal competition. Market dominance can also generate high profits, and in
some sectors, companies’ market dominance through platforms and their
control over productive data reinforce one another in a cyclical fashion.
Meanwhile, companies are using their operational and legal control over
data to reconfigure labor practices in ways that force workers to compete
with one another, keeping wages down and ensuring that investors and
managers capture a greater share of profits.

Responding to fissuring and consolidation will likely require an anti-
monopoly strategy and a worker power strategy that can operate hand-in-
hand. In the franchise context, companies that are treated as one entity
for antitrust purposes could be treated as one entity for labor law pur-
poses. Amazon could be restricted from competing with other vendors on
its platform and also could be held to some duties toward workers within
its sphere of influence. Merger review could take more explicit account
of a proposed merger’s potential effects on workers as well as consumers.
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Some platforms with monopoly power, like gig-economy companies, could
potentially be broken into regional or even local operators and required to
use their data to ensure compliance. Or, now that the capacities of market-
mediating algorithms have been proven, policymakers could encourage
their diffusion into smaller companies, at least for the purposes of ensuring
legal compliance. Chapter 6 takes up related questions in detail, asking how
data-driven technologies can be repurposed to enhance rather than under-
mine workplace democracy.
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This book has argued that companies are using networked information tech-
nologies as tools of class power. Companies are deploying those technolo-
gies to displace workers through automation, to reduce the skills required
for various tasks, to physically separate workers from one another, to surveil
workers more and more intensely, to prevent or suppress organizing, and
even to deny workers their basic legal rights. As a result, less-skilled workers
are subject to ever-greater market discipline, even as rent-generating inno-
vations and control over data are concentrated in fewer and fewer hands.
This book has also argued that such developments reflect deeper structural
forces, the most important of which are investors’ demands for sustained
profits despite lagging productivity growth in many service sectors. Our
labor laws have coevolved with and facilitated these efforts, now treating
employment much like any other contract, and giving employers near-
plenary authority over the workplace and associated data. These trends may
even have skewed the development of artificial intelligence (Al), as compa-
nies favored devices that would bolster their power over workers.

And yet the future of work and technology is by no means certain. Laws
shape companies’ decisions and workers’ capacities of resistance at nearly
every level, and workers and citizens can demand reforms to ensure greater
equality and sustainability, more fair uses of technology, and even different
paths of development. This final chapter outlines a set of law reforms to do
just that. While the agenda sketched here is complex, its overarching vision
is clear: it seeks to encourage economic democracy, or a political-economic
system in which workers and citizens have genuine rights to participate in
major decisions that affect their lives.

Before elaborating such reforms, it may help to sketch how they could
change work for the better. Chapter 4 discussed the job search of Julia, a
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hypothetical worker today or in the near future. Suppose that Julia was
hired as an Amazon warehouse worker, and that Congress passed a new set
of labor laws in early 2024. Under these new laws, nonunion workers would
vote on whether to unionize each year—perhaps right around Labor Day—
and if they did unionize, the resulting union would have exclusive bargain-
ing rights at their workplace. Julia and her coworkers voted to unionize
the first time they had a chance. At the moment, their union only repre-
sents Julia and her coworkers at that particular warehouse. But Julia and her
coworkers are considering whether to affiliate their union with a national
union, or with other local warehouse unions. To help decide, and to refine
their own bargaining strategy, Julia’s union is holding a teleconference with
other unions at Amazon warehouses and elsewhere.

The first agenda item is a proposal from Amazon’s management to
track workers’ movements through the warehouse using facial recognition
devices. The company wants to implement that system at several warehouses
in the region, but under the new labor laws it needs workers’ sign-off. Julia
and her coworkers need to decide whether to reject the proposal, accept it,
or agree to it only in exchange for something. After discussion, the various
unions determined that the system would deliver few benefits to workers
while enabling the company to press for a faster pace of work. They decided
to coordinate their bargaining strategies, agreeing to the system only in
exchange for higher wages and different scheduling practices.

After that, another warehouse union briefed attendees on a novel strat-
egy to combat wage theft, or nonpayment of all wages owed. That union
had bargained for access to Amazon’s payroll data and its data on work-
ers’ arrival and departure times. The union then analyzed that data to spot
instances where workers had been underpaid and pressed Amazon to make
them whole. As part of its efforts, that union took advantage of a provision
of the new labor laws that allows unions to access employers’ public-facing
websites and apps for discrete periods each year to communicate with cus-
tomers. The union told visitors to Amazon'’s website about the alleged wage
theft and provided a link to contact Amazon about the issue. Over 10,000
customers had done so, which moved Amazon to begin settlement talks.

The next briefing came from a union that represents delivery drivers at
Amazon. Those drivers had previously been treated as independent con-
tractors, but they were clearly employees under the new laws due to Ama-
zon'’s surveillance of their work. They had unionized, but in negotiations
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Amazon was refusing to budge on surveillance, pay, or schedules. Frustrated,
the drivers had begun considering whether to build a delivery cooperative.
That approach would let them work with companies other than Amazon,
choose their own hours, and select (or refuse) monitoring technologies.
A new state agency dedicated to helping workers form cooperatives was giv-
ing them technical and financial assistance, as were other new worker coop-
eratives among taxi drivers, home health aides, and childcare providers.

Finally, the warehouse unions heard from fast food workers who had
merged their locals into one bargaining unit across the New York metro
area. Since those locals represented 55 percent of regional fast food work-
ers, they were entitled under the new law to negotiate jointly with all major
fast food employers for a contract that would become legally binding across
the region. The fast food workers were planning their bargaining strategy,
including preparations for a strike. While many of the workers were formally
employed by franchisors, under the new labor laws they could also take con-
certed action against fast food brands.

The new labor laws are reshaping work in many ways. Julia and her
coworkers obtained bargaining rights without a massive fight, and they are
now more likely to share in Amazon’s productivity gains. They have a voice
in Amazon'’s technological decisions, and can use some of the company’s
technologies to advance their own goals. Through their local organizations,
they can develop a common understanding of the challenges they face,
as well as networks of trust and solidarity within the workplace and across
workplaces. By joining with other workers in the same industry, they can
also ramp up their power and set regional standards. While this may seem
like science fiction, each of these rights has an analogue in existing labor
laws in the US or elsewhere. Establishing this new system in the US would
nevertheless require substantial reforms, and perhaps even a new political
settlement to displace neoliberalism.

The overarching principle behind these reforms is economic democracy.
Where neoliberalism tended to encase capital’s privileges against democratic
challenge, these reforms would devolve substantial governance authority
to workers." Economic democracy would also differ from industrial plural-
ism, because it would aim to include all vulnerable workers, ratchet back
companies’ ability to resist unionization, and give unions a much greater
voice in workplace technology. But economic democracy would not entail
state socialism, in which productive assets were owned and controlled by

Downloaded from http://direct.mit.edu/books/book-pdf/2085163/book_9780262373357.pdf by ZBW/DT ZENTRALBIBLIOTHEK FUR WIRTSCHAFTS user on 11 (



134 Chapter 6

the state and workers and citizens had little real input into the conditions
of their lives. As a vision of political-economic governance, it draws from
Erik Olin Wright's proposals to subject both the state and companies to
“social power,” or “power rooted in the capacity to mobilize people for
cooperative, voluntary collective actions of various sorts in civil society.””
As an agenda for labor relations reform, it overlaps with Ruth Dukes and
Wolfgang Streeck’s recent proposals that labor laws should enable workers
to generate shared solidaristic beliefs and translate them into law.?

There are many arguments for economic democracy, but the most
straightforward is that workers’ collective power is the best check on com-
panies’ power. In fact, it may be the only sustainable check in the work-
place and labor market. Workers are the parties best-positioned to protect
themselves against abuse or exploitation, through institutions like unions
as well as ground-level practices of solidarity. Legislators can pass minimum
wage laws and workplace safety standards, of course. But agencies can be
captured by companies, and when workers are demobilized, companies can
often evade legal obligations by subcontracting work, implementing new
surveillance devices, or terminating worker activists. Effective vindication
of statutory rights thus often requires countervailing power. In that respect,
these reforms do not envision “democracy” as cool deliberation insulated
from collective pressure. Democracy is instead a more agonistic process,
including sometimes-heated battles over resources and ideology—the sorts
of battles that are typically necessary for subordinate groups to obtain equal
standing.

Section 6.1 outlines reforms to encourage unionization and collective
action, section 6.2 sketches a new regime of workplace data and technology
governance, and section 6.3 discusses complementary reforms to welfare
state policy and industrial policy. Throughout, the discussion proceeds on
the heroic assumption that these reforms will become politically feasible
sometime soon. The conclusion, presented in section 6.4, takes up that
question and suggests that there is some reason for hope.

6.1 Economic Democracy and Associational Power
As chapter 2 noted, scholars and advocates have studied and debated our

labor law’s strengths and weaknesses for decades, and they have devel-
oped various law reform proposals to rejuvenate worker organizing and
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collective bargaining. One set of long-standing proposals would restore
workers’ rights to organize at the worksite or company level, while a more
recent set would encourage workers to build power at scale and bargain at
the sectoral level. In important respects, these proposals treat the working
class as a class once again, bestowing some legal rights on workers simply
by virtue of their position within the division of labor. The discussion that
follows draws on such proposals and extends them at times, but it does not
rehash them in detail. Instead, it focuses on how they would respond to the
transformations sketched in chapters 3-5.

Localized bargaining The failures of the existing National Labor Relations
Act (NLRA) regime to deliver on its own promises have been clear for some
time. As a robust line of scholarship has shown, and as discussed in prior
chapters, fissuring enables companies to deny rights to many workers, our
union certification process gives employers far too many tools to delay and
resist unionization, and the NLRA regime sharply limits workers’ rights to
strike.* Revising those doctrines would certainly help facilitate unioniza-
tion and would be an essential first step toward rebuilding workers’ asso-
ciational power.’

But even with a more favorable regime for organizing at the local level,
workers may struggle to build real power at scale in today’s large service sec-
tors. Leading companies in fast food, logistics, retail, and hospitality have
organized their business models around a demobilized workforce, and they
tolerate substantial turnover each year—or at least they did before COVID.
Workers in such circumstances are less likely to organize than workers with
deep roots at a company since they have fewer connections to their cowork-
ers. Moreover, since those workers are fairly easy to replace, employers have
more latitude to retaliate against them for organizing. The geography of
service work also matters. Gig-economy workers may struggle to meet and
organize since they are not colocated, and fast food workers are typically
employed in small shops, separate from one another. Union victories at
Amazon and Starbucks in 2022 suggest that grassroots, worker-driven cam-
paigns can overcome those hurdles at times—but it is not yet clear whether
those victories are the first signs of a broad and sustained worker uprising
that can build and sustain power at scale.

Moreover, even if Congress revised the NLRA to make unionization easier,
companies could still use data-driven technologies to resist organizing efforts.
For example, if Congress revised the NLRA to require union certification on
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the basis of authorization cards or rapid elections, employers could ratchet
up prehire screenings and workplace surveillance to deter unionization cam-
paigns. As chapter 4 argued, such efforts are illegal if undertaken with an
anti-union motive, but distinguishing legitimate from illegitimate screenings
can be quite difficult, and surveillance itself can be hard to detect. Mean-
while, digital Taylorism gives companies tools to sidestep union threats, such
as keeping workers physically separated but closely supervised, and other
digital tools facilitate the rapid displacement of incumbent firms. Given our
default rule of individual contracting and our lack of “extension” laws that
apply the terms of leading union contracts to all competing companies, such
displacement almost invariably results in nonunionized workplaces.

Due to the many challenges of organizing today, scholars and some unions
have recently advocated more fundamental labor law reforms, or reforms to
alter core elements of our labor relations regime. For example, some have
advocated guaranteeing workers a collective voice, cutting out the organiz-
ing stage entirely.® That could involve weakening or reversing the default
rule of individualized employment contracting.” Others have proposed that
Congress require union elections annually or biannually in all covered but
non-unionized workplaces, so that workers have a regular chance to vote on
whether to have a union.® Ideally under such a system the annual election
would cease once workers choose to unionize, though unionized workers
would retain the right to petition the NLRB to decertify their union at cer-
tain times and with appropriate safeguards to prevent employer domination.
Alternately, Congress might mandate forms of workplace codetermination
but not collective bargaining, the key difference being whether workers have
the right to strike.” For example, Congress could declare that key employer
policies—around scheduling or around workplace data and privacy—would
be legally binding only if developed in consultation with employees. Work-
ers could then refuse to accept a schedule that the employer set unilater-
ally, for example, without risking discipline. Such collective consultation is
unlawful in nonunionized workplaces in the US today due to a provision of
the NLRA that promotes unions’ independence from management, and any
such proposal would need to be carefully designed to prevent cooptation.'

New technologies bolster the case for such reforms. When the socio-
technical environment of workplaces is designed to prevent workers from
organizing or even meeting, default representation or annual elections
would make it far easier for workers to build power. Rather than enduring
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a long and painful organizing campaign that may lead to nothing, workers
under such a system would have collective representation, or the option
to choose such representation, as a right. Even without the broad rights to
bargain over data practices discussed in section 6.2, this could enable work-
ers to resist the harms of digital Taylorism. Through new collective bodies,
workers could push employers to set reasonable schedules, pay reasonable
wages, and share productivity gains. Data-driven technologies also make it
easier to launch and manage such a system. For example, if elections were
held annually or biannually, Congress could mandate that companies com-
pile data on their populations of workers and their schedules and provide
that data in an appropriate form to unions or groups of workers during
annual campaigns. Default representation would also make it far easier for
workers to build power at scale. Organizing one Walmart or McDonald'’s or
Amazon warehouse is already an enormous challenge—organizing thou-
sands of them at once is nearly impossible. Reversing the default would not
eliminate that problem, but it would give workers footholds from which
they could scale up.

Multiemployer and sectoral bargaining A complementary set of recent
proposals would address such problems of scale by encouraging bargain-
ing at the multiemployer or industry level, such as bargaining among all
fast food workers and all fast food employers.'" Such “sectoral bargaining”
or “social bargaining” is common in Europe, and US unions have built such
bargaining structures when possible in the past.'? Social bargaining has vari-
ous benefits, especially when coupled with robust local bargaining structures.
The most important involve wage equality. As alluded to in chapter 2, there
is extensive evidence, cutting across nations and time periods, that localized
bargaining correlates with greater wage inequality, and more centralized bar-
gaining correlates with higher wages for low-skill workers and greater income
equality overall."”® One reason for that pattern is that social bargaining takes
wages out of competition, so unions are not constantly fighting to protect
their gains. Another is that social bargaining is often a tripartite process where
the state—under pressure from unions—may push employers for wage con-
cessions where possible."* More centralized bargaining structures also seem to
encourage unions to represent working-class interests more generally rather
than defending their existing members’ sometimes-parochial interests.'
Social bargaining would also help workers respond to recent technologi-
cal changes. For example, it could discourage or at least mitigate the harms
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of fissuring. If social bargaining processes could establish and enforce mini-
mum standards for subcontracted workers like janitors, security guards, or
other maintenance workers, principal firms would have less power to force
contractors to compete with one another and reduce wages. Social bargain-
ing could also leverage recent market consolidation for workers’ benefit. As
discussed in chapter 5, many of today’s megafirms built market share quite
rapidly by using new technologies to build production networks or to opti-
mize supply chains. Now a handful of major players dominate some sec-
tors, which would make it logistically easier—if politically more difficult—to
establish tripartite bargaining structures and to extend the terms of agree-
ments across sectors. Social bargaining around privacy and data practices
could also limit digital Taylorism and perhaps encourage technological dif-
fusion in some sectors. This possibility is discussed in section 6.2. Finally,
unions and regulators could use data-driven technologies to enforce social
bargaining agreements. Lead firms could be required to share data on their
suppliers’ compliance, and regulators could use data on supply-chain rela-
tionships to define sectors and employment relationships for purposes of
bargaining. Those possibilities are also discussed in section 6.2.

Implementing full-fledged sectoral bargaining from scratch is basically
impossible since unions are social organizations as well as legal entities, and
workers need to construct them on the ground. But Congress could facili-
tate social bargaining in various ways. For example, the FLSA, as originally
passed, created a system of tripartite “industry committees” empowered
to set wages at the sectoral level and designed to complement enterprise-
based collective bargaining,'® but the provision was eliminated in 1949."
Congress could revise the FLSA to create a new industry committee system,
perhaps targeting today’s largest low-wage sectors.'® Alternatively, Congress
could make it much easier for unions to build multiemployer bargaining
structures, or grant unions sectoral bargaining rights in stages based upon
their support among the workforce, or both.'” To ensure that such bargain-
ing structures are not captured by companies, it is essential that workers
retain real rights to strike, to take other concerted action, and to choose
their own representatives without employer interference.”

Congress could further bolster worker power at scale through other
administrative levers. In some European nations, unions design and admin-
ister benefits that are jointly funded by the government, which gives them
a means of reaching and engaging workers.”! Congress could encourage
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those sorts of arrangements at the federal or state level. Congress could
also weave workers into policymaking processes, which again is common
in nations where workers have better sustained their associational power.
It is perhaps best illustrated by European “social dialogue,” in which some
states and the European Union devolve some policymaking authority to
“social partners” (i.e., unions and employer organizations).” At the Euro-
pean level social dialogue processes have recently addressed the COVID
response and workplace safety, while a longer-term dialogue has addressed
minimum wages.”® In Germany, meanwhile, the state drove a strategic ini-
tiative known as “Industrie 4.0” to discern the best uses of emerging infor-
mation technologies.? In the US, workers have standing representation on
certain advisory bodies to administrative agencies (e.g., around workplace
safety, pensions, and trade policy).” But our labor law is largely sealed off
from welfare, social insurance, and industrial policy, limiting unions’ abil-
ity to decommodify work.

The proposals sketched here have a common core: they would reallocate
decision-making rights in ways that bolster workers’ associational power.
Actual practices on the ground would emerge over time amid negotiation
and contestation, and the ultimate shape of workers’ bargains with capital
would depend on their abilities to organize, mobilize, present a compelling
message, and build public support. The law nevertheless shapes unions’
and workers’ abilities to do so in profound ways, and these reforms cer-
tainly would help to rebalance workplace and economic power.

6.2 Democratizing Workplace Data Governance

Alongside such reforms to workplace bargaining structures, lawmakers could
subject workplace data to more democratic control and oversight. There
are several compelling reasons to do so. Devolving governance authority
over workplace data to workers can fill some of the regulatory gaps in this
field since lawmakers are often slow to respond to emerging technologies.*®
More important, individual legal entitlements such as new personal privacy
rights may be insufficient to address the characteristic harms of inductive
learning technologies. As discussed in prior chapters, such technologies
often draw statistical inferences from very large data sets, which companies
use to categorize people at a population-wide level. In the labor context, a
major effect of such technologies is to render workers visible to a central
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authority, and therefore amenable to management or discipline—in other
words, such technologies enable companies to view and manage workers
as a class.

This section proposes a set of reforms to data practices that would help
alter such class relations. They fall into three categories: some would ban
data collection and usage in particular instances, others would subject data
practices to bargaining, and still others would place data sources or technol-
ogies under public or social control. Stated as a slogan, this would involve
abolishing, bargaining, and socializing data, data practices, and workplace tech-
nology.” While these reforms would entail substantial changes to workers’
and companies’ rights, the strategies themselves are not new: existing labor
law already utilizes all three strategies to govern data and technology to some
extent. As with the discussion in the prior section, the discussion that follows
proceeds at a fairly high level, in part because the terrain is developing and
changing so rapidly.

Dedigitization—or data abolition A first set of proposals borrows from
social movements’ demands to dedigitize various spheres of social life. As
Ben Tarnoff has put it, some technologies—such as predictive policing and
police-controlled facial recognition—mainly exist to enact “relationships
of domination,” and dismantling those technologies can create space to
develop new and more democratic social relations.” The goal here is simply
to end the gathering and use of certain types of data. Activists in many cit-
ies have thus sought to reduce video and other surveillance of communities
of color, welfare recipients, and political activists. For instance, the Move-
ment for Black Lives has taken up that issue, calling for the elimination of
“gang databases and related information sharing,” as well as surveillance,
data-gathering, and algorithmic rankings of individuals seeking public
benefits and health care.” Those demands overlap with demands for intel-
ligence and law enforcement agencies to stop accumulating data on citizens
and travelers and to provide notice and due process to anyone on “no-fly”
lists or similar databases that limit access to basic privileges of citizenship.*

The notion that certain technologies should be simply abolished runs
directly counter to much technology policy and ideology in the US. Unlike
in the case of drug regulation, for example, companies face no requirements
that they preclear novel information technologies before deploying them in
consumer markets or workplaces.*' Practically, companies have incentives to
deploy them quickly and at scale, in hopes that they will become “socially
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locked,” shaping consumers’ and citizens’ practices and expectations and
generating barriers to regulation.*” As discussed in chapters 2 and 4, whether
a practice is seen to violate privacy laws frequently depends on whether a
complainant had a “reasonable expectation of privacy” in the activity in
question.” Yet common usage is a major factor in determining whether such
an expectation existed, so well-established practices are often insulated from
legal scrutiny. Our notice-and-consent model of data privacy regulation, as
discussed in chapter 4, also encourages quick deployment of new tech. Few
if any consumers (or workers) have the capacity to review and understand
companies’ data-gathering and -usage policies; as a result, data-intensive
companies have every incentive to use “broad consent provisions systemat-
ically as a way of circumventing” any such limitations.** As also discussed in
chapter 4, companies can do all sorts of end runs around even those restric-
tions, discerning additional and undisclosed information about individuals.

And yet dedigitization has been a fairly common regulatory modality in
the employment context, where legislators have often banned certain forms
of information and data gathering. An early wave of privacy legislation in
the 1980s, for example, regulated employers’ use of drug tests.* At the fed-
eral level, Congress passed the Genetic Information Nondiscrimination Act in
2008, banning employers and health insurance companies from gathering or
using human deoxyribonucleic acid (DNA) or ribonucleic acid (RNA) in deci-
sions around employment and health insurance coverage, even though there
was not much evidence that companies were using genetic material in that
way.*® State legislatures in many states have also prohibited employers from
requiring employees and applicants to provide their social media passwords.*’

The case for preemptive abolition of some surveillance and data gathering
is especially strong today, given the one-sided arms race between employers’
technological capacities and workers’ associational power. To identify tech-
nologies that are candidates for abolition, it may help to consider privacy
protections in concentric circles around a data subject, as discussed in chap-
ter 4. Each individual needs a core of dignity rights in the workplace, which
are today protected by the tort of intrusion upon seclusion and various
statutory protections, such as restrictions on drug testing—which, as noted
previously, themselves involve abolition. Moving outward from there, work-
ers need a core of individual autonomy rights, including protections against
employer access to social media through legislation like the state laws just
mentioned, as well as protections against employer access to private email
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accounts, as is currently provided by the Stored Communications Act.*®
Then workers need collective autonomy rights, such as protections against
employer surveillance of or interference in union organizing efforts.

In each case, we have existing regulations that could be expanded and
strengthened to prevent particular forms of data gathering. And yet there
may be diminishing returns to such a strategy: As chapter 4 discussed, com-
panies can at times end-run privacy regulations by aggregating data from
multiple sources to discern key facts about workers, individually or collec-
tively. Policymakers may therefore need to consider broader prohibitions
on data gathering, including bans on some forms of workplace surveillance
that are today long established and uncontroversial, such as the monitor-
ing of workers on the shop floor as they perform work tasks. As discussed in
several of the chapters of this book, companies have had the right to surveil
the performance of work for generations, despite—or because of—the fact
that such surveillance is an important means of class power. Through such
surveillance, companies can force a faster pace of work and replicate some
of workers’ tacit knowledge. Given the significant class-based harms that
are emerging from the combination of pervasive surveillance and inductive
learning, it may be time to consider ratcheting back employers’ surveillance
rights even in that context.

Indeed, advocates have begun discussing approaches to workplace data
that involve a degree of abolition. Researchers at the University of Califor-
nia Berkeley Labor Center, for example, developed a set of recommenda-
tions around workers’ technology rights following broad consultation with
scholars, unions, and others. Their report proposed a ban on worksite facial
recognition or the use of algorithms to try to discern workers’ emotions,
as well as restrictions on employers’ collection of worker data that is not
“necessary and essential for workers to do their jobs.”* That same report
proposed that employers should use electronic surveillance only where
“strictly necessary to enable core business tasks, to protect the safety of
workers, or when needed to comply with legal obligations,” and that com-
panies be forbidden from using algorithms to make employment decisions
around hiring, firing, and discipline without the involvement of a human
supervisor.*

Abolition may be the most effective way—or the only way—to protect
workers against certain data-driven harms. Framed in terms of Helen Nis-

n41

senbaum’s “data food chain,”*” when companies cannot collect much data
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at all and can neither transfer it to others nor aggregate it with other
data pools to infer novel facts about workers, they will be much less able
to develop end runs around statutory worker protections, or to undermine
workers’ organizing efforts. While cutting off the supply of workplace data
would presumably carry some costs in terms of lost innovation, those may
be counterbalanced by the benefits of greater worker autonomy, as well as
reductions in private domination. Such policies could be rendered still more
effective by requiring what we might call “compliance by design,” a vari-
ant of “privacy by design.”** For example, natural-language-processing soft-
ware that is used to monitor workers’ chats on employer platforms could
be designed to be incapable of spotting terms that are often associated with
workers’ collective action. Or it could be required to enable private worker
chats that would not be visible to the employer. Such redesigns of technol-
ogy could help ensure that a minimum amount of data is collected and that
such data is used only in appropriate ways.

Bargaining rights around technology A second set of reforms would
require or facilitate bargaining or consultation around workplace technol-
ogy. Those would work in tandem with the new protections for worker
association discussed in section 6.1, as well as with the socialization and
abolition efforts just discussed. Prohibiting off-duty monitoring and facial
recognition, for example, would help facilitate interworker deliberation.

Yet bargaining approaches may be preferable to bans and mandates
in certain cases. For example, bargaining might be preferable to bans
where companies have a colorable argument that the technology at issue
will enhance productivity. Indeed, perhaps bargaining should be the default
approach, given the state’s epistemic limits. Technological progress often
requires extensive trial-and-error, and the ultimate shape of technologies
only beomes clear over time as they are deployed in social and economic
contexts and in turn affect social and economic relations.** An outright
ban on new workplace monitoring devices could therefore thwart some ben-
eficial innovations, such as efforts to optimize delivery routes. Conversely,
requiring bargaining could encourage companies to design or use tech-
nologies in ways that do not harm workers, without necessarily foreclosing
innovation. Moreover, giving workers the capacity to block or delay techno-
logical changes that will erode their associational power should incentivize
employers to adopt productivity-enhancing rather than power-augmenting
technologies.
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Perhaps most fundamentally, bargaining can enhance individual and col-
lective self-governance.** The utility of bargaining as a regulatory modal-
ity in the workplace reflects an important difference between privacy and
technology in the workplace versus the consumer context: while workers
face significant collective action problems, they remain less severe than the
collective action problems faced by consumers, an enormously diffuse group
with less of a tradition of organized representation. Indeed, there are many
examples of workers organizing to protest certain uses of technology in the
past. Moreover, since workplace technologies embed power relations, bar-
gaining mandates may be necessary for workers to participate meaningfully
in setting the rules that structure their lives. This is abundantly true with
respect to novel information technologies, which often operate in ways that
are inscrutable to line-level workers. Workers today are not just governed by
their employers’ choices of technology—they are also governed in arbitrary
and unforeseeable ways by those technological choices.

The key reforms are straightforward to articulate, although their exact oper-
ations would need to be worked out in practice. As discussed in chapter 2,
our collective bargaining laws require companies to bargain with union-
ized workers over technological changes that will alter disciplinary policies,
but they also give companies broad powers to implement technologies that
will displace workers.* Nonunionized workers, meanwhile, have no rights
to bargain or consult around workplace technology at all. Congress could
alter those rules by making workplace technology a mandatory subject of
bargaining in the unionized sector, such that an employer’s refusal to bar-
gain is an unfair labor practice.* In conjunction with the reforms discussed
in this chapter to make it far easier for workers to organize, such reforms
would give workers substantial capacity to resist power-augmenting uses
of technology. Alternatively, or in conjunction with the reforms sketched
in section 6.1, Congress could guarantee all covered workers consultative
rights around technological changes regardless of their unionization sta-
tus.” Many German workers have such rights through bodies known as
“works councils,” which have rights to consult with management over
technological and other issues at the workplace level, but do not have
rights to strike.*®

In fact, unions have demanded a voice in workplace technology in sev-
eral recent strikes. A major issue behind the 2018 West Virginia teachers’
strike was the state’s effort to establish a new health-care plan that would
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give teachers premium rebates if they wore Fitbit-type devices that tracked
health metrics.* The teachers were upset both by the invasion of privacy
and by the school district’s continuing efforts to push health-care costs onto
them. Similarly, when Marriott hotel workers went on strike in 2018, they
demanded a voice in how the company used technology to manage them.
Cleaners had complained about the company’s development of a new app
that assigned them to clean rooms, and desk staff had concerns about the
company’s development of check-in and related apps.*® The eventual con-
tract gave their union the right to be consulted early about the develop-
ment and adoption of new technologies.”'

These examples suggest that bargaining and consultative rights—a form
of institutionalized associational power—would enable workers to protect
themselves against many harms associated with digital Taylorism, fissur-
ing, and new methods of surveillance. Workers’ optimal bargaining strategy
when an employer seeks to implement a new technology would vary based
on the circumstances. Following standard practice in industrial relations,
bargaining mandates in this context could include information-sharing
mandates, so that companies would have to disclose proposed and current
uses of algorithmic techniques and the like. Depending on the technology
at issue, unions might work with the employer to make the innovation
as productive as possible, accept the innovation as is but press to ensure
that productivity gains are shared via higher wages, or simply refuse to
cooperate in the employer’s plan to deploy the technology. For exam-
ple, Amazon warehouse workers might welcome the integration of new
robotic systems, and fast food workers might welcome tablet-based order-
ing systems. But if given the power to bargain over the issue, they could
ensure that the company shares the productivity gains with them through
higher wages or a more reasonable pace of work. Indeed, in optimal con-
ditions, where labor and management have some common trust (which
often develops in collective bargaining), and where workers are protected
against sudden job losses, workers may want to facilitate forms of task
automation that displace boring or dangerous tasks.’> What’s more, bar-
gaining efforts would have a feedback effect on employers’ strategies over
time. As workers build the associational power necessary to block power-
augmenting technologies, employers will have incentives to collaborate
with them while developing new technologies, and to favor productivity-
enhancing innovations.
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The case for bargaining rights is even stronger with regard to algorithmic
management. After all, in many cases, employers implement new forms
of worker supervision and discipline in order to augment their power over
workers. Workers with real bargaining rights over such issues, therefore, may
require companies to codetermine the inputs to algorithmic management
techniques, as well as performance standards. Ride-sharing drivers might
permit company-provided global positioning system (GPS) guidance, for
example, only if they are free to deviate from a proposed route or have
means of communicating that the guidance is somehow flawed. Bargaining
in this context may also lead companies to engage workers around tech-
nological deployment to unlock productivity gains. For example, hotel
cleaners in the Marriott strike argued that the company’s app that assigned
them to particular rooms when guests checked out disregarded various facts
about particular hotels—such as the location of supply closets—and there-
fore wasn'’t as efficient as advertised.”® Engaging the cleaners during the
app design could have mitigated that problem since the best way to travel
through a particular hotel is the sort of localized knowledge that is difficult
for companies to grasp centrally or via inductive learning.

Sectoral or social bargaining could also help to reshape the politics of
workplace technology. For example, retail and food-service workers with
social bargaining rights might aim to set scheduling policies at the sec-
toral level, given the prevalence of algorithmic scheduling in both sectors
and its negative effects on workers. That may mitigate retailers’ and food-
service companies’ incentives to reduce labor time to an absolute mini-
mum. Indeed, companies themselves may prefer sectoral standard-setting
once workers build sufficient associational power, so that enterprise-level
bargaining around data practices does not place them at a competitive dis-
advantage. At the federal administrative level, worker organizations could
be woven into the oversight of new technologies, perhaps including new
administrative preapproval processes for workplace algorithmic governance
methods. In the US context, there are models for such efforts in the literature
on participatory budgeting and neighborhood governance, which could be
adapted to matters of workplace technology policy.**

Socialization approaches A final set of reforms would give workers, the
public, or both greater control over data and related technologies: social-
izing them in the sense of treating them like a public resource. Because
contemporary Al has been developed within private companies and public
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security agencies, there aren’t many real-world examples of democratic
data governance today—and yet there is nothing new about socialization
approaches. An example that predates modern inductive technologies comes
from certain welfare states, which have long utilized population-level data
to ensure adequate health, housing, and other social outcomes.> Data trusts
are a promising emergent example. Those are “structure[s] whereby data is
placed under the control of a board of trustees with a responsibility to look
after the interests of beneficiaries.”*® Those could be used to gather and hold
particular kinds of data—such as health data useful for medical research or
data on companies’ workforce practices—subject to strict privacy controls.”’
In 2022 the European Commission also proposed a Digital Services Act,
which would require digital platforms to make data available to indepen-
dent researchers who can use it to discern, for example, how those platforms
are affecting citizens’ privacy or limiting the spread of illegal materials.>®
Another analog comes from scholarship on the platform economy, where
K. Sabeel Rahman has argued that platforms such as Amazon, social media
companies, and broadband companies “provide a core, infrastructural ser-
vice upon which other firms, individuals, and social groups depend.”*
They have become essential means of accessing other resources, including
employment, government services, important consumer goods, communi-
cations with friends and family, and news media. In some cases, Rahman
argues, the public might best be served by converting the provider to a pub-
lic utility.*® As with data trusts, this would involve building institutions that
enjoy some property rights in data but that are not privately controlled.
There are many possible socialization approaches in the workplace. Those
could build on the proposals noted here, as well as those given in chapter 5 to
leverage companies’ new surveillance capacities to ensure compliance. As a
first step, regulators could require companies to share much more of the data
they gather on workers and work processes for regulatory purposes. This is
hardly a novel proposal: Disclosure of workforce data is already required of
many companies in order to ensure compliance with certain laws, including
antidiscrimination laws.®’ With such data, regulators could develop algo-
rithmic means of spotting basic labor law violations, such as wage and hour
noncompliance or patterns of hiring discrimination. Regulators could also
use that data to map companies’ power over workers. For example, given the
prevalence of fissured employment today and the fact that companies often
monitor fissured employees quite closely, legislatures could rewrite statutory
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definitions of employment to take data-driven monitoring into account. In
the case of Uber or McDonald’s, for example, evidence that the companies
monitor how work is performed or help to screen or schedule workers could
be presumptive evidence of employment status.

Regulators could also use data on supply-chain governance to help
develop social bargaining processes. The key innovation here would be to
use those technologies, and the underlying data gathered by companies
that use them, to group workers together across companies based on their
common interests. For example, regulators and unions could benefit by
having an accurate list of all active fast food workers in particular regions,
their typical schedules, their pay, and the companies (whether franchisors
or franchisees) that control their work. In other cases, such a mapping would
be helpful in discerning how companies’ supply and distribution networks
overlap and interpenetrate one another. That is common in logistics and
for the myriad firms that supply, for example, hotels and restaurants with
food, uniforms, and linens. Such a mapping could be used to design sectoral
bargaining units.

Second, public agencies could develop new technological platforms for
worker organizing and deliberation, ideally in conjunction with worker
organizations. As discussed previously, workers today frequently seek to
organize in part via social media and employer communications platforms,
but their capacity to do so is limited by the fact that companies can spot
such efforts and retaliate. If a system of default or guaranteed collective
representation (as discussed in section 6.1) were established, it would be
worth considering whether the National Labor Relations Board (NLRB) or
another agency could develop online or app-based platforms for worker
deliberation and organizing that management cannot access. For example,
in a system of default or guaranteed representation, all companies could be
required to give the NLRB contact information for all their workers annu-
ally, as is now required once the Board has ordered a union election.®”” The
agency could then use that information to give workers access to the plat-
form for nominations, campaigning, and elections, and perhaps to give
unions some means of contacting workers on those platforms—all with
design-based safeguards to deter or prevent employers from accessing the
platform. Those would never be foolproof, and companies would get some
access through illicit means. But such a platform could still facilitate the sorts
of worker deliberation and organizing that are already occurring through
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some social media platforms—albeit with more significant privacy protec-
tions for workers.

Similarly, Congress or the NLRB could expand workers’ rights to access
their employers’ proprietary technologies and data sources to bolster organiz-
ing efforts. Gig-economy workers, for example, have at times turned off their
apps en masse to protest companies’ policies.” Those protests could be more
effective and potent if the workers and organizers could use the apps them-
selves to contact and mobilize coworkers.** Many service workers today—in
the gig economy, fast food, retail, logistics, and hospitality—would likewise
benefit from being able to communicate directly with customers about their
concerns via their companies’ apps or websites. As noted in chapter 4, this
would be a digital analog of the picket line, where in the past workers would
directly speak to or otherwise communicate with potential customers out-
side a struck business. Now that so many transactions take place in online
spaces, workers may need such rights to effectively reach consumers and
build power.

Third and finally, regulators could do much more to encourage worker-
owned cooperatives, which could then have control rights over data and
workplace technologies. Cooperatives may be especially promising in sec-
tors where innovation proceeds more slowly, where there is less need for
physical capital, and where there is demand for high numbers of workers.
There are quite a few low-wage sectors with those characteristics, including
home cleaning, home care and childcare, and taxi-type services. Workers
and unions have already formed numerous cooperatives in those sectors,*
many of which operate via online platforms.” The role of the state here
would be to help cooperatives in areas where they have struggled histori-
cally. For example, it can be difficult for them to obtain financing as com-
pared to for-profit businesses, which banks and lenders understand better.*®
Moreover, cooperative businesses are run on the basis of democratic mem-

ber control,*

which can make it difficult to compete with larger companies
whose operations are geared toward the accumulation of capital. The growth
of online platforms can mitigate some of those concerns by making it easier
both for workers to join cooperatives and for consumers to purchase coop-
eratively provided services. This will not happen at scale, however, without
substantial support from government agencies. Local, state, and federal gov-
ernments can encourage cooperatives by preferring them in procurement

and by assisting with financing on favorable terms.”® Such support can help
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insulate cooperatives against price competition from for-profit enterprises,
as well as escalating pressure from investors for high returns.”' In sectors like
home care, where there are huge numbers of workers paid directly or indi-
rectly through public health programs, states could either encourage worker
cooperatives or a hybrid of cooperative and public employment.

As with the dedigitizing and bargaining strategies discussed in this chap-
ter, many of the details around socialization need to be worked out in prac-
tice. Moreover, any large-scale data-gathering and -sharing efforts managed
by the public and civil society organizations would need to be developed
with appropriate safeguards to prevent data breaches, not to mention the
coercion of workers by state authorities. But the core idea is clear enough:
data should often be treated as public or social property, not as companies’
private property.

6.3 Complementary Reforms: Algorithmic Accountability, Universal
Benefits, and Industrial Policy

While the reforms sketched thus far are essential, they would ideally be
coupled with other reforms to ensure workplace equality and basic material
security, as well as to move us toward a green economy. This section briefly
discusses a few of the most important of these. Such ideas have been widely
mooted in recent years as part of debates regarding the so-called future of
work, so this discussion will be brief. It focuses both on their merits and on
how they would relate to or complement reforms to rejuvenate collective
bargaining and to democratize data governance.

A first set of proposals aims to ensure “algorithmic accountability” in hir-
ing, promotion, and management processes; some of those proposals were
discussed in chapter 4.”> The basic idea is that individuals who lose oppor-
tunities due to algorithmic analyses should have due process rights, such as
notice of the data that was gathered and analyzed about them, as well as an
opportunity to correct any false data and to challenge the underlying deci-
sion. Such reforms are absolutely warranted, and in 2021 the federal Equal
Employment Opportunity Commission announced a broad effort to study
the effect of Al on employment.” But these reforms are not my focus here,
for reasons noted in chapter 4: even if algorithms were to measure workers’
or citizens’ skills or aptitudes accurately, that may do little to address labor
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market inequalities since individuals’ skills are in part a function of their
background opportunities.”* Real equal employment opportunity requires
not just procedural justice that takes as a given the existing division of labor
and the existing class structure, but also a more thorough reshaping of the
labor market and political economy. That would include policies to address
racial disparities in education, housing, criminal justice, and other fields;
affirmative steps to empower women workers, including but not limited
to socialized childcare and eldercare; and the sorts of labor law reforms
sketched in section 5.2.

Recent technological changes have also led to a resurgence of interest
in an unconditional or universal basic income (UBI). The idea is simple:
all those who are eligible would receive monthly grants from the state that
would be sufficient to meet their basic needs, regardless of whether they
work.” UBI has garnered attention from a wide array of commentators, and
not all arguments for the policy are remotely convincing. Some on the polit-
ical right, including Charles Murray, see it as a means of eliminating other
welfare or social insurance programs.”® Others see it as a means of head-
ing off a populist revolt. For example, one Silicon Valley UBI advocate has
enthused that the policy would allow entrepreneurs to get “as rich as they
f***ing want” since workers and the unemployed would at least not starve.”’
Such arguments can be set to the side since they do not take economic equal-
ity seriously.”® Many others have suggested that UBI will become necessary
due to automation.” Those arguments can be discounted, since as argued in
chapter 3, the automation threat has been significantly overstated.

The more compelling arguments for a UBI see it as one of a number of
tools to advance economic and political equality in the wake of the service
transition. As has been clear for decades now, a core redistributive institu-
tion of the postwar era—collective bargaining in industrial production—
depended on compounding productivity gains in manufacturing, which
are simply harder to come by in the services industry. As a result, today we
cannot rely solely on collective bargaining or statutory wage regulations to
ensure income equality, much less a minimum standard of living for all.
A UBI would certainly help fill that gap. As important, it would delink wel-
fare from work, enabling all recipients to enjoy a “socially acceptable standard
of living independently of market participation.”® That would represent a
major shift in our welfare policy, which historically has been borderline
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punitive, pushing recipients into work, doing little to decommodify goods
like health care and childcare, and giving social services agencies broad
authority to police recipients’ family lives.®' A UBI (or cognate policies) could
also do a tremendous amount to help those tens of millions of adults who
cannot work full time due to disability or caregiving responsibilities. Such
burdens cut on racial and gendered lines, and a UBI would encourage greater
equality on those lines. Perhaps most important, a UBI would empower
workers to quit or strike more easily, which would put upward pressure on
wages and working conditions.* In late 2021, something like this may have
occurred in the labor market, as many workers refused to accept jobs at or
near their former wages. While the root causes are not yet clear, generous
COVID-era unemployment benefits may have raised workers’ expectations
and given them an economic cushion and more bargaining power.

That being said, it may be more effective to ensure a minimum standard
of living through policy mechanisms other than a UBI. For example, policy-
makers could decommodify many in-kind goods that are often unavail-
able at reasonable prices in the US, including decent health care, childcare,
housing, transportation, food, education, and job training. Those efforts
could be coupled with unconditional cash assistance, especially to families
with children, perhaps in the form of a permanent child tax credit similar to
the one included in the 2021 American Rescue Plan. Such a suite of reforms
may also be more politically plausible than a pure UBI because they would
build on established programs at the federal and state levels. By socialis-
ing care work—especially health care and childcare—such reforms would
also improve care jobs by walling them off from demands for profitabil-
ity, which tends to suppress wage growth.*® While this approach requires
high levels of taxation, citizens may be willing to tolerate those taxes in
exchange for high-quality services.**

It is also unclear whether a stand-alone UBI or cognate reforms would
significantly bolster workers’ ability to organize. The reason is that work-
ers’ associational power is shaped not just by their material resources but
also by our labor laws, which discourage or forbid many sorts of collec-
tive action, as discussed in several prior chapters. Meanwhile, passing and
defending a generous and universal welfare state will likely require enor-
mous mobilization along class lines. Wealthy individuals would foot much
of the bill via higher taxes and lower profits, and they would be expected
to resist both the passage and the implementation of such programs. This
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all strongly suggests that an organized and mobilized working and middle
class may be necessary to secure ambitious new welfare and social insur-
ance programs—and that would-be reformers should prioritize fomenting
workplace and economic democracy as well as establishing new social
benefits.*

A final set of proposed reforms would encourage a shift in national indus-
trial policy, especially as part of a green transition.*® Various economists and
others have suggested that policymakers should promote the development
and diffusion of highly efficient technologies across our economy, and
should encourage the development of technologies that will complement
rather than displacing workers.*” Such proposals overlap with calls for a
“Green New Deal” that would include massive public investment in green
technology and carbon reductions.® There are many sound arguments for
these efforts. Reallocating workers toward the care and social reproduction
areas is desirable for climate-related reasons since those jobs are not nearly
as carbon-intensive as low-wage jobs in luxury hotels and restaurants, the
gig economy, and other delivery services.* Creating more jobs in manufac-
turing can also help mitigate the cost disease. Affecting such a substantial
shift in our economy would require action in many policy domains, includ-
ing intellectual property (IP), tax, public finance, and even professional
ethics. I'll set those to the side for now so I may emphasize that reforms
to rebuild workers’ associational power would complement these efforts.
On a day-to-day basis, organized workers can foreclose the low road of low-
skilled, low-wage, low-innovation production. That can encourage compa-
nies to focus more on productivity-enhancing investments and can ensure
that workers share in such productivity gains, which would make it easier
to achieve broadly shared prosperity.”

6.4 Conclusion

This is a very ambitious agenda, and whether it is feasible in the near term is
far from clear. The most obvious impediment is that neoliberalism has both
bolstered and entrenched capital’s power, creating many barriers to these
sorts of reforms. As a result, there is no obvious agent or agents with the
capacity to advance this sort of program today. Actual existing labor unions
are in many cases fighting for their survival, and many unions are firmly
opposed to sectoral bargaining. Any reforms to private-sector collective
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bargaining rights would also need to pass through Congress rather than the
states, which makes such reform more difficult given the antidemocratic
nature of the Senate.

But a number of trends in our politics may be cause for optimism. Work-
ers and the general public are increasingly concerned about the power of the
tech sector and invasions of privacy, which may generate constituencies for
some of the abolition and socialization approaches discussed in this chapter.
Meanwhile, workers have been striking or protesting in much larger num-
bers recently, as noted in several chapters. The trend seems to have begun
with the 2018 teacher strikes; continued through COVID in the form of
many small protests, often by nonunionized workers; and then ballooned
in 2021 with a bona fide strike wave among unionized workers,” and a wave
of new organizing at companies including Amazon and Starbucks. In other
words, decades of neoliberal policy may be sparking a real countermove-
ment, and real class-based mobilization. If so, workers may soon be in a posi-
tion to push for broad labor law reforms. One strategy would be to prioritize
reforms that enable workers to build substantial power in the short term,
setting the stage for more ambitious reforms down the line.”

In those efforts, workers may also find the public more supportive of
their efforts than they had been before 2018. Many of the post-2018 teach-
er’s strikes garnered broad support from parents, in part due to teachers’
unions making demands—such as for smaller class sizes, social workers in
schools, and even rent control in Chicago—that would benefit parents and
their children too.” More generally, the broader public seems attuned to
the miserable working conditions endured by today’s working class in the
wake of COVID, and unenthusiastic about returning to unrewarding jobs
with long hours. Middle-class families are also increasingly frustrated by
the difficulty of finding decent and affordable childcare and health care,
and younger generations are particularly concerned about climate change.
Those groups could be allies in the fight to modernize our welfare state and
to encourage a transformative green industrial policy. All such efforts would
also be more plausible with the passage of reforms to enhance democracy in
our political process, including voting rights reforms.

What's more, the goals behind such reforms have broad appeal. Most of
us would like to earn more and work less, to enjoy respect and dignity in
our dealings with management, and to count on privacy both at work and
in our personal lives. All those goods are far too rare today. The aspiration
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of this set of reforms is not just to make work more humane, nor even to
change the balance of power in our political economy. The aspiration is
also to change work relations at a more molecular level—to make contem-
porary capitalism as democratic as possible. Rather than being subject to
arbitrary and sudden discipline, and rather than laboring in isolation from
one another, workers would build norms and practices of solidarity, which
would in turn inform the law. Workplace surveillance practices would come
more into line with common-sense privacy norms, and relentless down-
ward pressure on wages would ease. Workers would have a real voice in
the workplace and beyond it. The road to this better future of work will be
long, difficult, and uncertain. But the alternative is quite clear, and far less
desirable.
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Afterword: Law and the Technological Mundane

This book has argued that companies often use new data-driven technolo-
gies as a power resource—or even a tool of class domination—and that our
labor laws allow them to do so. Chapters 1 and 2 outlined the book’s overall
theory, which sought to account for the decline of the postwar political
settlement and accumulation regime, the growth of the service economy,
the maturation of networked information technologies, and the evolution
of labor law under neoliberalism. The next three chapters then illustrated
how companies are using both law and technology to reconfigure work and
production, often in ways that subject workers to greater market discipline.
Chapter 3 argued that companies are using technology to automate some
tasks, to reduce the skills required to perform other tasks, and to surveil
and manage workers more closely. Chapter 4 showed how companies may
use their control over workplace data, as well as data on workers them-
selves, to prevent and resist unionization. Chapter 5 then traced how com-
panies have increasingly denied basic legal protections to their workers,
even as they built monopolistic businesses. All these strategies reinforced
trends toward income inequality and a lopsided political economy. Finally,
chapter 6 proposed reforms to rebuild workers’ associational power and to
democratize workplace data.

As several chapters have emphasized, neither technology, nor law, nor
class relations are ever static, and their futures are far from clear. Workplace
artificial intelligence (AI) may be in its infancy today, in which case this
book’s argument may serve more as a theory to guide future research than as
a definitive account of any sort. Alternatively, the COVID-19 era may gener-
ate profound political-economic changes, in which case this book may do
more to document pre-COVID practices than to envision what comes next.
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There are signs that point in both directions. On the one hand, work-
place technological change did not cease during the pandemic, as com-
panies rolled out new surveillance techniques for their newly dispersed
workforces, and the app-based gig economy and exchange platforms like
Amazon only grew. On the other hand, as noted in the introduction and
at the end of chapter 6, workers began to rise up in substantial numbers to
protest stagnant wages and dangerous working conditions. Today’s rising
generations may also simply refuse to work as hard as their predecessors for
as little pay; demand far more dignity, autonomy, and collective voice on
the job; and resist being managed by technology. If nothing else, the pan-
demic has shown that we all long for authentic human connections, which
screens and apps simply cannot deliver, and which modern workplaces are
often designed to foreclose.

I'll close with an observation on how these political-economic trends con-
nect to our culture and experiences. There is a telling disconnect between
how we often think and talk about technology, both in our culture and
in our everyday lives, and how we actually experience technology day to
day. We often imagine technology as sublime.' Movie plots turn on break-
through inventions that generate grand existential conflicts, for example,
and for much of the 2010s, the media breathlessly reported on each new
advance in robotics and Al, stoking widespread automation fears. And as
chapter 3 suggested, there is indeed something sublime about automated
warehouses, natural-language translation, and even app-based labor inter-
mediation. Those and other cutting-edge innovations are fascinating and
terrifying in equal measure. Taking the long view, technology has also given
humans godlike powers over the natural world and its many dangers—and
has helped bring about the climate crisis. So perhaps some technological
animism is unavoidable. If technology has a spirit and a logic of its own,
we no longer bear responsibility for its social and environmental harms.

Yet in our day-to-day lives, we rarely experience technology as sublime.
As consumers, we adapt quickly to new devices, incorporating them into
our routines without much thought and becoming frustrated when they
fail to live up to their promises. Just in the last decade or so, that has hap-
pened with smartphones, social media, online music platforms, and now
the gig economy. Those products might bring a sense of wonder when ini-
tially encountered, but they quickly recede into the mundane background
of life. As workers, meanwhile, many or most of us have to conform our
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acts and behaviors to what a technology demands—driving a certain way,
talking a certain way, being always recorded and monitored, following a
clock. As we do so, the scope of our freedom narrows. The authority rela-
tions embedded in workplace technologies then become mundane in a dif-
ferent sense: they seem fixed and unchangeable, a permanent aspect of our
social and economic firmament. And yet we never fully adapt to technolog-
ical demands—nor do we see those demands as fully legitimate—because
we are social beings who need community, respect, and space for creativity
and self-expression.

This book has sought to ratify that latter set of instincts. As it has argued,
workplace technologies and their effects on our society and polity are all
well within our control. We are primed to view them as autonomous because
democracy has been expelled from the economy. That doesn’t mean that
the future is knowable, or that any deliberative body could plan out tech-
nological developments in detail. This book’s forward-looking argument is
both more modest and more radical. It is that a more democratic future of
work and workplace technology is both necessary and possible.
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out of the labor market en masse, labor market data in early 2022 did not support
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the role of data-driven technologies and associated legal regimes in our contemporary
political and social order. See generally Julie E. Cohen, Between Truth and Power: The
Legal Constructions of Informational Capitalism (Oxford: Oxford University Press, 2019);
Amy Kapczynski, “The Law of Informational Capitalism,” Yale Law Journal 129, no. 5
(2020): 1460-1515; Salomé Viljoen, “A Relational Theory for Data Governance,” Yale
Law Journal 131, no. 2 (2022): 573-654; Yochai Benkler, “Power and Productivity:
Institutions, Ideology, and Technology in Political Economy,” in A Political Economy
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Josh Simons (Chicago: University of Chicago Press, 2021), 27-60.
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4. In the United States, the law of work is divided into three major subfields: “labor
law,” which covers union organizing and collective bargaining; “employment discrimi-
nation,” which applies civil rights protections to employment; and “employment law,”
which includes common law and statutory governance of the individual employment
relationship. Michael Fischl, “Rethinking the Tripartite Division of American Work
Law,” Berkeley Journal of Employment & Labor Law 28, no. 1 (2007): 163-216. For ease of
exposition I use “labor law” to refer to all three bodies of law.

5. See Erik Olin Wright, “Working-Class Power, Capitalist-Class Interests, and Class
Compromise,” American Journal of Sociology 105, no. 4 (January 2000): 958, 962 (dis-
' “associational power,” as contrasted with their “structural power,”
or the power that workers may have, individually or collectively, by virtue of their
skills or location in a tight labor market).

cussing workers

6. See Neil M. Richards and Jonathan King, “Big Data Ethics,” Wake Forest Law Review
49, no. 2 (2014): 396 (arguing that privacy should be understood as “encompassing
information rules that manage the appropriate flows of information in ethical ways”).
See also Julie E. Cohen, “What Privacy Is For,” Harvard Law Review 126, no. 7 (May
2013): 1906 (arguing that “privacy is shorthand for breathing room to engage in the
processes of boundary management that enable and constitute self-development”).

7. See the discussion in chapters 1 and 4.

8. While this book focuses on legal changes in the United States, similar but less
momentous shifts in workplace governance have occurred in many other nations.
See generally Lucio Baccaro and Chris Howell, Trajectories of Neoliberal Transforma-
tion: European Industrial Relations Since the 1970s (Cambridge: Cambridge Univer-
sity Press, 2017).

9. See the discussion in chapter 2.

10. See Gary Marx, Windows Into the Soul: Surveillance and Society in an Age of High
Technology (Chicago: University of Chicago Press, 2016), 50-51, table 2.1 (providing
a schematic overview of the differences between contemporary and historical forms
of surveillance).

11. Marx, Windows Into the Soul, 50-51.
12. See the discussion in chapter 3.
13. See the discussion in chapter 3.
14. See the discussion in chapter 5.
15. See the discussion in chapter 4.

16. See the discussions in chapter 3 (on inductive learning generally) and chapter 4
(on the use of inductive learning to hide statutory violations).
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Kirstie Ball, Kevin D. Haggerty, and David Lyon (London: Routledge, 2012), 72-80
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Chicago: University of Chicago Press, 1976), book 1, chapters I-II (on the modern
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Chapter 1

1. Total manufacturing employment declined from a peak of around 19.5 million
in 1979 to just under 13 million in 2019. Federal Reserve Bank of St. Louis, “All
Employees, Manufacturing,” accessed December 12, 2021, https://fred.stlouisfed
.org/series/MANEMP (data since 1939). Total service employment increased from
around 50 million in 1979 to nearly 110 million in 2019. See Federal Reserve Bank
of St. Louis, “All Employees, Private Service-Providing,” accessed December 12, 2021,
https://fred.stlouisfed.org/series/CESO800000001 (data since 1939). On wages among
service workers, see section 1.5.

2. See, e.g., Kathleen Thelen, “The American Precariat: U.S. Capitalism in Com-
parative Perspective,” Perspectives on Politics 17, no. 1 (2019): 14-15 (noting the high
incidence of low-wage work and precarious work in the US compared with other
countries). On the recent growth of economic inequality across wealthy economies,
see generally Thomas Piketty, Capital in the Twenty-First Century, trans. Arthur Gold-
hammer (Cambridge, MA: Harvard University Press, 2017).

3. See Wolfgang Streeck, “Taking Capitalism Seriously: Toward an Institutionalist
Approach to Contemporary Political Economy,” Socio-Economic Review 9 (2011): 153
(utilizing a similar definition).

4. Yochai Benkler, “Power and Productivity: Institutions, Ideology, and Technology
in Political Economy,” in A Political Economy of Justice, ed. Danielle Allen, Yochai
Benkler, Leah Downey, Rebecca Henderson, and Josh Simons (Chicago: University
of Chicago Press, forthcoming, 2022), 37.

5. See Julie E. Cohen, “Turning Privacy Inside Out,” Theoretical Inquiries in Law
20, no. 1 (2019): 17-23 (discussing the notion of technological “affordances” in
relationship to legal theories of privacy); Sheila Jasanoff, States of Knowledge: The Co-
Production of Science and Social Order (New York: Routledge, 2004), 17 (“science and
society are co-produced, each underwriting the other’s existence”).

6. Benkler, “Power and Productivity,” 37.

7. Michael L. Wachter, “Neoclassical Labor Economics: Its Implications for Labor
and Employment Law,” in Research Handbook on the Economics of Labor and Employ-
ment Law, ed. Cynthia L. Estlund and Michael L. Wachter (Northampton, MA:
Edward Elgar Publishing, 2012), 21. See also Aage B. Serensen, “Foundations of a
Rent-Based Class Analysis,” in Approaches to Class Analysis, ed. Erik Olin Wright
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(Cambridge: Cambridge University Press, 2005), 123 (noting the impossibility of
class power in the neoclassical model).

8. See David H. Autor and David Dorn, “The Growth of Low-SKkill Service Jobs
and the Polarization of the US Labor Market,” American Economic Review 103, no.
5 (August 2013): 1553 (“Technology in the canonical model [of skill-biased tech-
nological change] is assumed to take a factor-augmenting form, meaning that it
complements either high- or low-skill workers”).

9. See generally Autor and Dorn, “Growth of Low-Skill Service Jobs.” On a related
note, the Autor and Dorn analysis assumes that wages are set by supply and demand
for particular skills. Autor and Dorn, “Growth of Low-Skill Service Jobs,” 1554, 1557.
That assumption disregards the fact that many vulnerable workers are not covered
by minimum wage and collective bargaining laws, or are denied rights under those
laws through “fissuring” strategies such as subcontracting and franchising, all of
which tend to drive down wages. See the discussion in chapters 2 and 5.

10. Benkler, “Power and Productivity,” 45. See also Joshua Cohen, “Research Brief:
Good Jobs,” MIT Task Force on Work of the Future, October 29, 2020, https://
workofthefuture.mit.edu/research-post/good-jobs/, 3 (observing that nearly all
commentators on the so-called future of work in the 2010s believed that “the path
of technology and its implications for human work are more or less fixed” so that
“the only genuinely open question is the public policy response.”)

11. Daron Acemoglu, “Technical Change, Inequality, and the Labor Market,” Jour-
nal of Economic Literature 40, no. 2 (March 2002): 13, 49-52.

12. See Wachter, “Neoclassical Labor Economics,” 24 (arguing that in a neoclassical
model, if markets are competitive, then “there is no need for government policy (or
for unions) to ensure that wages rise over time with worker productivity . . . Instead,
if unions raise wages above competitive levels, the economy will be less productive.”).

13. See generally Claudia Golden and Lawrence F. Katz, The Race between Education
and Technology (Cambridge, MA: Harvard University Press, 2010).

14. See Wachter, “Neoclassical Labor Economics,” 24 (suggesting that a tax-and-
transfer system rather than labor market regulations should be used to ensure fair
distribution and that “industrial policy should be confined to making markets as
competitive as possible”). See generally Louis Kaplow and Steven Shavell, “Fairness
Versus Welfare: Notes on the Pareto Principle, Preferences, and Distributive Justice,”
Journal of Legal Studies 32, no. 1 (2003): 331-362. See also Yochai Benkler, A Politi-
cal Economy of Oligarchy: Winner-Take-All Ideology, Superstar Norms, and the Rise of
the 1% (unpublished manuscript, September 2017): 13-14 (noting how neoclassical
approaches to public policy have influenced legal scholarship).

15. Kathleen Thelen, Varieties of Liberalization and the New Politics of Social Solidarity
(Cambridge: Cambridge University Press, 2014), 11-18. See also Gesta Esping-Andersen,
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The Three Worlds of Welfare Capitalism (Princeton, NJ: Princeton University Press,
1990), 26-29 (outlining differences among welfare states and their effects on distribu-
tive outcomes).

16. Peter A. Hall and David Soskice, “An Introduction to Varieties of Capitalism,” in
Varieties of Capitalism: The Institutional Foundations of Comparative Advantage, ed. Peter
A. Hall and David Soskice (Oxford: Oxford University Press, 2001), 38-39. Compara-
tive evidence to this effect is presented in this book at various points, including
section 1.5.

17. See Thelen, “The American Precariat,” 16 (stating that “one of the most robust
findings in the literature on comparative political economy is that the strength of
the organized labor movement is associated with lower inequality (especially low-end
inequality) and more generous social protections”) (citing Evelyne Huber and John
D. Stephens, Development and Crisis of the Welfare State: Parties and Politics in Global
Markets [Chicago: University of Chicago Press, 2001]); Jake Rosenfeld, What Unions No
Longer Do (Cambridge, MA: Harvard University Press, 2014) (showing that the decline
of unions in the US has aggravated income inequality and racial inequality).

18. See David Singh Grewal, “Book Review: The Laws of Capitalism,” Harvard Law
Review 128, no. 2 (2014): 665 (criticizing arguments that distribution should be
addressed only through the tax-and-transfer system by noting that “it may be naive
to assume that after letting the inequality-producing market run its course there will
be any agent left at the end of the process capable of demanding redistribution.”).

19. See Robert L. Hale, “Coercion and Distribution in a Supposedly Non-Coercive
State,” Political Science Quarterly 38, no. 3 (September 1923): 471 (explaining, in a clas-
sic article, how the law helps to constitute economic relations and to perpetuate eco-
nomic inequality); Duncan Kennedy, “The Stakes of Law, or Hale and Foucault!” Legal
Studies Forum 15, no. 4 (1991): 328-341 (drawing on Hale’s work to illustrate how
legal entitlements affect labor/capital power relations); Simon Deakin, David Gindis,
Geoffrey M. Hodgson, Kainan Huang, and Katharina Pistor, “Legal Institutionalism:
Capitalism and the Constitutive Role of Law,” Journal of Comparative Economics 45
(2017): 189, 194-198 (describing the legal constitution of markets, criticizing classical
and modern theories of the firm for disregarding the importance of legal incorpora-
tion in facilitating production); Julie E. Cohen, Between Truth and Power: The Legal
Constructions of Informational Capitalism (Oxford: Oxford University Press, 2019), 4
(discussing the contemporary relationship among legal institutions, the development
of networked information technologies, and changes in the political economy).

20. Hale, “Coercion and Distribution,” 474.

21. The discussions in this section and in section 1.5 draw on Brishen Rogers,
“Capitalist Development, Labor Law, and the New Working Class,” Yale Law Journal
131, no. 6 (2022): 1842-1879.
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22. Yochai Benkler has developed a theory of the political economy of work and
technology that has influenced my own. Benkler’s is more ambitious—though also
more complex—as it aims to explain many fields of social action beyond the work-
place. See generally Benkler, “Power and Productivity.”

23. Walter Korpi, “Power Resources Approach vs. Action and Conflict: On Causal
and Intentional Explanations in the Study of Power,” Sociological Theory 3, no. 2
(1985): 33. See also Walter Korpi, “The Power Resources Model,” in The Welfare
State Reader, 2nd ed., ed. Christopher Pierson and Francis G. Castles (Cambridge,
UK: Polity Press, 2006), 76-88 (describing the application of the power resources
model to welfare-state development, viewing the structure and generosity of welfare
states largely as an effect of working-class political power). While this book borrows
the term “power resources,” its analysis does not entirely track the analyses of power-
resources theorists in the welfare states literature. This book’s analysis is also indebted
to Kathleen Thelen’s argument that cross-class alliances are important to institutional
change over time. See Thelen, Varieties of Liberalization, 18-24 (discussing the limits
of power resources and neo-corporatist theories of political-economic evolution, pro-
posing an alternative theory that takes account of producer group alliances).

24. Chiara Benassi, Lisa Dorigatti, and Elisa Pannini, “Explaining Divergent Bargaining
Outcomes for Agency Workers: The Role of Labor Divides and Labour Market Reforms,”
European Journal of Industrial Relations 25, no. 2 (2018): 165 (distinguishing “three broad
categories” of worker-side power resources: “structural, associational, and institutional”
or legal/regulatory). On the notion of and importance of workers’ “associational
power,” see Erik Olin Wright, “Working-Class Power, Capitalist-Class Interests, and
Class Compromise,” American Journal of Sociology 105, no. 4 (January 2000): 958.

25. See Guy Mundlak, Organizing Matters: Two Logics of Trade Representation (Chel-
tenham, UK: Edward Elgar Publishing), 23 (noting that industrial relations systems
in many wealthy nations are based on a recognition that labor’s interests and capi-
tal’s interests diverge, and therefore that policymaking processes should “give voice
to the representatives of the class cleavage”).

26. Claus Offe and Helmut Wiesenthal, “Two Logics of Collective Action: Theoreti-
cal Notes on Social Class and Organizational Form,” Political Power & Social Theory
1 (1980): 74; Deakin et al., “Legal Institutionalism,” 197. See also Vegelahn v. Gunt-
ner, 167 Mass. 92, 108 (1896) (Holmes, J., dissenting) (noting that modern enter-
prises enable combinations of capital).

27. Offe and Wiesenthal, “Two Logics,” 74-75.

28. Bruce E. Kaufman, “Economic Analysis of Labor Markets and Labor Law: An
Institutional/Industrial Relations Perspective,” in Research Handbook on the Econom-
ics of Labor and Employment Law, ed. Cynthia L. Estlund and Michael L. Wachter
(Northampton, MA: Edward Elgar Publishing, 2012), 83.
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29. See Wolfgang Streeck, Buying Time: The Delayed Crisis of Democratic Capitalism
(London: Verso, 2014), 80-84 (arguing that modern states must serve both national cit-
izens and global markets). See also Marc Galanter, “Why the ‘Haves’ Come Out Ahead:
Speculations on the Limits of Legal Change,” Law & Society Review 9, no. 1 (Autumn
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bilize opposing parties, see Alexander Hertel-Fernandez, “Asymmetric Partisan
Polarization, Labor Policy, and Cross-State Political Power-Building,” Annals of the
American Academy of Political and Social Science 685, no. 1 (2019): 64-79. See also Paul
Pierson, “When Effect Becomes Cause: Policy Feedback and Political Change,” World
Politics 45, no. 4 (July 1993): 595-628.
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93. Kathleen Foody and Don Babwin, “Affordable Housing among Chicago Teach-
ers’ Demands,” Associated Press, October 21, 2019, https://apnews.com/article/chicago
-schools-us-news-il-state-wire-strikes-ca-state-wire-7bc567d71d974a8789ffe955df
254b02.

Afterword
1. See Julie E. Cohen, “What Privacy Is For,” Harvard Law Review 126, no. 7 (May
2013): 1922 (noting the influence of “technological sublime” in the US). See also

Langdon Winner, Autonomous Technology: Technics-out-of-Control as a Theme in Politi-
cal Thought (Cambridge, MA: MIT Press, 1977).
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