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Regulation of Big Tech in the EU

1. Introduction

During the past few years, there has been a steeply increasing political interest in regulating Big
Tech companies and digital platforms in general. For many years, from the establishment of the
first Internet-based IT companies and onwards, the dominant political view has been that
policymaking should, to a large extent, stay away from regulating or only lightly regulate the
Internet-based industries. The risk of doing more harm than good would be too high — not having
sufficient knowledge on how these industries would develop and risking constraining the
innovativeness of the Internet-based industries.

This has clearly changed today. In Europe as well as the US and elsewhere around the world, policy
initiatives are taken to regulate Big Tech and the Internet-based industries in general. This applies
to the protection of individuals/users/consumers as well as regulating competition. The reason is
that a consensus has been gaining ground that we now have sufficient experience not only with
the benefits to the economy, to users, and society as such of the developments of Internet and
Internet-based industries but also with the downsides in terms of harm to
individuals/users/consumers and social and political relations and institutions and to small and
upcoming innovative companies. This has led to an increasing surge in rules and regulations for
the protection of individuals as well as the competitive conditions on markets.

The aim of this paper is to provide an overview of the ongoing and upcoming trends in Big Tech
regulation with a focus on EU. Emphasis is on the Digital Markets Act (DMA) and the Digital
Services Act (DSA) though it is well understood that there are other kinds of regulation that also
affect digital platforms including Big Tech companies.

In order to situate the developments of regulatory measures in the EU, the paper includes a
comparison with similar developments in the US. Two main questions are thus addresses: What is
Big Tech regulation and which are the most important trends in the EU? Furthermore, which are
the differences between the approaches to Big Tech regulation in the US and the EU?

The first question begs another question, namely what does Big Tech mean? The term is vague
and generally refers to big US-based internationally operating IT companies and platforms such as
Alphabet (Google), Meta (Facebook), Apple, Amazon and Microsoft. But it could just as well refer
to the China-based equivalents such as Alibaba, Tencent and Baidu. Furthermore, in the legislative
measures that are being discussed and decided upon it is not only the very largest companies that
are being regulated but also the Internet-based industries in general.

The second question addressed deals with the differences and similarities between the regulatory
measures taken in the EU and the US. The similarities are dominant and the overall intensions are
to better protect individuals as well as small innovators in markets. There are, however, also
differences, both with respect to how severe regulations will be, but also with respect to the kinds
of measures to be applied (Schnitzer et al., 2021). There is more emphasis on social regulation in



the EU as compared to the US, while the anti-trust policy tradition is stronger in the US than in the
EU and may point at more traditional anti-trust polices in the US when compared to the EU.

The theory framework for the analysis in the paper is based on literature on regulation from
Stigler (1971) and Peltzman (1976) to Kahn (1988), Armstrong and Sappington (2007), den Hertog
(2010) and Baldwin et al. (2011) and on Polanyi’s Double Movement theory (1944) and the so-
called Collingridge Dilemma (Collingridge, 1980). The methodology applied is primarily document
analysis supported by news stories and analyses and academic papers that have been appearing
lately.

Following an introductory section, the paper discusses theory on regulation. After this, there is a
section on the similarities and differences between the policy initiatives in the EU and the US. This
is followed by a section specifically addressing the EU DMA and DSA. Prior to an overall conclusion,
there is an analytical section, putting the regulatory trends, the similarities and differences, and
the various dimensions of the regulatory measures in perspective.

2. Theory and conceptualization

This section is concerned with the what, why, how, when and who of regulation — starting with the
when:

In his book on ‘The Control of Technology’, Collingridge (1980) elaborated on what has come to be
known as the Collingridge Dilemma. The dilemma is that in the early phases of development and
diffusion of new technology systems, it may be difficult to know what the development trends and
impacts will be, and regulatory intervention will be seen as premature. However, when technology
systems have developed and have become widespread and impacts more well-know, it has also
become more difficult to control and regulate the entrenched interests associated with these
technologies.

This is exactly what has happened with Big Tech corporations and the platform economy in
general. With respect to Internet as such, it was, for instance, decided in connection with the
Telecommunications Act of 1996 in the US to consider Internet as an information service to be
lightly regulated and not to be regulated as a common carrier as was the case with
telecommunications. Later with the development of the platform economy, it was deemed to be
potentially counter-productive to regulate this area, as it could become a barrier to the creativity
and innovativeness of the new platform companies. All this may very well have been the best
approach, as the platform economy has developed very quickly and innovativeness, indeed, has
been very extensive. However, now that social problems and adverse implications for competition
have also become known, there is strong resistance from parts of the industry towards state
control and regulation.

In the tradition of regulatory theory, the lack of knowledge of policymakers and regulatory
institutions has been dealt with in terms of the better information that suppliers of goods and
services have on production costs and consumer demands, etc. than regulators (Armstrong and
Sappington, 2007).



Polanyi (1944) was in his Double Movement theory concerned with the relations between market
developments and policy and regulatory responses. When new market developments occur
including new technologies and new business modes of operation, there will, at a point in time, be
a social policy and regulatory reaction in order to rectify new economic and social injustices and
problems. This is what we see currently with Big Tech and platform regulation. The mode of
operation of Big Tech and platform companies has been influenced by trying new things out
including activities with potentially adverse social and economic effects, and the new regulations
are directed at countering such adverse effects. Polanyi’s Double Movement theory and the
Collingridge Dilemma complement each other well.

The most well-cited publications on theory of economic regulation are the 40-50 years old papers
by Stigler (1971) and Peltzman (1976). These publications aimed at establishing the foundation for
a theory of economic regulation countering what they conceived as the deus ex machina
understanding of regulation that they found had hitherto dominated. The theoretical position of
Stigler and Peltzman is a private interest theory of regulation. In fact, the main line of division in
theories of regulation continues to be between theories based on a public interest approach
putting most emphasis on market failures and theories based on a private interest approach
putting most emphasis on policy failures (den Hertog, 2010). Obviously, analytical approaches will
often be a mixture of public interest and private interest approaches, where a basically public
interest approach, for instance, can be combined with the concept of regulatory capture. In the
deliberations on the upcoming regulations of platform markets, such ideas of mitigating market
failures and on the risk of policy failures are underlying the policy discussions and actual
regulations.

With respect to what could be subject to regulation, the most important differentiation is
between economic and social regulation (den Hertog, 2010). Clearly, this differentiation is
somewhat blurry, as concrete pieces of regulation often will be a mixture of economic and social
regulation. The EU General Data Protection Regulation (GDPR), for instance, has as its main
purpose to protect individuals against abuses of personal data and is to be considered as a social
regulation. However, not only may GDPR have strong economic implications, but the purpose is
also to create a level playing field regarding the protection of personal data in the EU, thus
equalizing market conditions in the EU, therefore, also being an economic regulation.

Regarding the regulation of Big Tech and platform markets in general, the differentiation between
social and economic regulation is useful, as is, for instance, illustrated by the dual EU regulatory
initiatives in the field with a Digital Services Act (DSA) as well as a Digital Markets Act (DMA). The
DSA is primarily a social regulation (though an important purpose also is to strengthen the internal
EU market), while the DMA is primarily an economic regulation.

When it comes to the how of regulation, the main issues are the following — see, for instance,
Baldwin et al. (2011):

e General vs. sector specific
e Ex-postvs. ex-ante



e Structural vs. conduct

Such differentiations are primarily related to economic regulation — but also, to some extent, to
social regulation.

General competition regulation applies to all economic sectors of society. The main objective of
general competition regulation is to intervene when there are abuses of market power. This form
of regulation is generally an ex-post kind of regulation, meaning that public authorities will not
intervene in advance to prevent abuses of market power but will intervene when abuse is actually
taking place. Sector specific regulation is directed at specific economic sectors, where it is
anticipated that problems will occur. This kind of regulation is often of an ex-ante character.

Telecommunications regulation is a case in point. Following the liberalization of
telecommunications — all over the world in the 1980s and 1990s — sector specific ex-ante
regulation was implemented. This sector-specific regulation is not only economic but also has
social elements. There are three main areas of regulations of telecommunications: Competition
including interconnection regulation, regulation of natural resources including frequency
regulation, and universal service regulation. The two first kinds of regulation are primarily
economic regulations, while universal service regulation primarily is a social regulation.

Regarding the new Big Tech and general platform regulations, it has been pointed out, for
instance, by Larouche and de Streel (2021) that the Digital Markets Act of the EU is a case of a
combination of general and sector specific regulation. They explain that the platform markets
cannot be considered as one sector. It is a mixture of different business areas — basically because
of the convergence between IT, telecommunications, and media. The companies that are included
under the term Big Tech and platforms cover different, however related, business areas and sector
specific regulation is, therefore, challenged.

Concerning structural vs. conduct regulation, this differentiation partly overlaps with the two
other types of differentiation — between general and sector specific regulation and between ex-
post and ex-ante. Conduct regulation is clearly an ex-post type of regulation, while structural
regulation is basically ex-ante. With respect to the differentiation between general and sector
specific regulation, structural as well as conduct regulation can be general as well as sector
specific.

This section on theory and concept of regulations has thus now dealt with the when, why, what,
and how of regulation. Issues relating to the who of regulation, i.e. where the authority to enforce
regulation rests, clearly show that there are differences between countries, where some countries
will rely more on public agencies and others more on the courts. However, the most important
issue is how the combination of state, co-, and self-regulation is constituted. Self-regulation has,
for instance, been seen in the Big Tech area with Facebook’s oversight board, which is supposed to
assist the company in its freedom of expression policy. The impact of this oversight board has
been difficult to see, and the emerging opinion among policy makers is that this type of self-
regulation is insufficient in this field and that more hard state regulation is necessary.



Table 1 summarizes the main issues relating to the what, why, how, when and who of regulation.
These issues will be dealt with in the analysis when discussing the two research questions posed.

Table 1: What, why, how, when and who of regulation

What e Economic and/or social regulation
Why e Public and/or private interest
How e General and/or sector specific

e Ex-post and/or ex-ante
e Structural and/ or conduct

When e Early or later in market developments
Who e State, co-, and/or self-regulation
3. EUand US

The overall trends and initiatives in the EU and US with regard to Big Tech regulation

In recent years, both the EU and the US have taken steps to modify their regulatory frameworks to
mitigate the risks posed by Big Tech companies. Policy measures have been introduced, focusing
on competition, data privacy, data sharing, content moderation, and business conduct. These
initiatives generally aim to strike a balance between addressing the risks associated with Big Tech
and maintaining the advantages they offer in terms of market efficiency and innovation.

Safeguarding market competition has emerged as a top concern for EU and US regulators in order
to deter large technology corporations from leveraging their supremacy in technology and data to
swiftly dominate various market sectors and participate in unfair competitive behaviour. Proposals
for competition policy include enhancing traditional ex-post enforcement tools and developing
new ex-ante regulatory frameworks specific to Big Tech companies.

The EU has been in the lead in creating coherent regulatory frameworks for Big Tech. EU's legal
framework for online services, originally established by the E-commerce Directive, serves as the
foundation for regulating information society services. The digital services landscape has evolved
significantly over the past two decades, especially with the rise of large online platforms and
technological development. The EU has adjusted its regulations in response to evolving
circumstances. Several laws and measures have been put in place by the EU to safeguard data
privacy, prevent anti-competitive practices, and harmonize with current legislation in industries
where high-risk Al systems are or may be utilized.

A prominent example is the General Data Protection Regulation (GDPR). The GDPR has been
implemented to establish uniform standards for safeguarding individuals' personal data and
ensuring the free flow of such information within the European Union (European Parliament,



2016). The Digital Services Act (DSA), the Digital Markets Act (DMA) are other examples, which aim
to develop a protected digital space that upholds the fundamental rights of users and ensures a
level playing field for businesses. Additionally, the upcoming EU Artificial Intelligence Act (Al)
aligns well with existing EU legislation in sectors where high-risk Al systems are currently or
potentially used. The EU Al Act aims to comply with the Charter of Fundamental Rights of the
European Union (European Union, 2012), data protection, consumer protection, non-
discrimination, and gender equality laws (European Parliament, 2021). It also complements the
General Data Protection Regulation (GDPR) and the Law Enforcement Directive. The EU Al Act is,
furthermore, consistent with EU legislation on services, including intermediary services regulated
by the e-Commerce Directive and the Digital Services Act (DSA). In addition, it is closely linked to
Data Governance Act (European Parliament, 2022) and the Open Data Directive (European
Parliament, 2019). These initiatives reflect EU's commitment to fostering a fair and transparent
digital environment.

The US has taken a more diversified approach to Big Tech regulation. There is no single, all-
encompassing regulatory framework. The US government has been increasingly investigating tech
giants for anti-competitive behaviour, privacy concerns, and content moderation. Various
congressional hearings, antitrust lawsuits, and state-led investigations have put companies like
Microsoft, Meta, Alphabet, Apple, and Amazon under the spotlight.

It is interesting to note that both the EU and the US prioritize the aspects of scope, in addition to
scale, in their regulations when it comes to addressing the companies subject to regulation. The
publication, ‘Demand-Side Economies of Scope in Big Tech Business Modelling and Strategy’,
(Henten and Windekilde, 2022) sheds light on this trend and highlights that the majority of current
regulatory measures in both the EU and US reflect this approach. This is evident in EU's Digital
Markets Act (DMA) (2020/0374(COD)) and the US legislation such as the American Innovation and
Choice Online Act (S5.2992) and the Platform Competition and Opportunity Act (H.R.3826).

Even though both the EU and the US have been focusing on regulating Big Tech companies, there
are some differences in their approaches and overall trends when it comes to:

e The key regulatory initiatives undertaken by the EU and the US respectively

e Social versus economic regulations approaches to Big Tech regulation in the US and the EU
e The balance between public and private interests

e Legislation processes

The key regulatory initiatives undertaken by the EU

EU has proposed and implemented comprehensive initiatives to regulate Big Tech companies.
Some of these initiatives include:

General Data Protection Regulation (GDPR) was implemented in 2018. The GDPR is comprehensive
and the strongest privacy and security law in the world (European Council, 2022) that applies to all
companies operating in the EU. The GDPR also addresses the transfer of personal data to a third
country or to an international organization (Intersoft Consulting 2023). It aims to give individuals



more control over their personal data, including the right to access, correct, delete, and transfer
their data.

Regulation (EU) 2019/1150, also known as the Platform-to-Business (P2B, 2019) Regulation, is a
legal framework established by the European Parliament and the Council on June 20, 2019, which
became effective from June 12, 2020. Its main objective is to promote fairness and transparency
for business users of online intermediation services (Eur-Lex, 2019), such as e-commerce
platforms, app stores, and online booking systems. The P2B Regulation addresses issues arising
from the imbalance of power between online platforms and businesses that use them. It requires
platforms to be transparent about their terms of service, ranking methods, and any preferential
treatment they give to their products or services. It also mandates that platforms establish
internal complaint-handling systems and engage in mediation to resolve disputes.

The Digital Services Act (DSA) (European Parliament, 2022a) came into force on November 16,
2022, and will be directly applicable across the EU and will apply from January 1, 2024 (European
Commission 2023). Digital Services Act encompasses a vast array of online offerings, ranging from
basic websites to internet infrastructure services and online platforms. The regulations outlined in
the DSA predominantly focus on online intermediaries and platforms, such as e-commerce
marketplaces, social networking sites, content-sharing platforms, application stores, as well as
online travel and accommodation platforms (European Commission 2023). The DSA also
introduces a ‘Know Your Business Customer (Taylor Wessing, 2022) requirement for platforms,
ensuring that businesses using the platforms comply with EU laws.

Digital Markets Act (DMA) (European Commission 2023a) was also proposed in December 2020.
The DMA targets large tech companies, known as ‘gatekeepers’, that have significant influence
over the digital market. It establishes a set of ‘do's and don'ts’ to promote fair competition and
prevent market abuses. Examples include preventing self-preferencing, ensuring interoperability,
and allowing businesses to access data generated by their activities on the platform. Companies
that fail to comply can face fines of up to 10% of their global annual revenue. The regulation
entered into force on 1st November 2022 and became applicable on 2 May 2023.

There is close relationship between DMA and P2B regulations. The P2B Regulation and DMA aim
to enhance transparency and fairness in the platform economy, but with different scopes and
focuses. The P2B Regulation targets online intermediation service providers and search engines for
transparency, while the DMA applies to a broader range of services and addresses more than just
transparency. Unlike the P2B Regulation, the DMA specifically targets ‘gatekeeper’ platforms.

The key regulatory initiatives undertaken by the US

The US has a long history of antitrust enforcement, dating back to the late 1800s when Congress
passed the Sherman Antitrust Law (FTC, 2013). Today, antitrust remains an important area of
focus for US lawmakers. In 2021, the House of Representatives considered six antitrust reform bills
that aim to strengthen US antitrust laws and increase the government's ability to regulate business
practices that may harm competition (Clifford Chance, 2023):



e Merger Filing Fee Modernization Act (MFFM Act, 2022)

e State Antitrust Enforcement Venue Act (SAEV Act, 2022).

e The Augmenting Compatibility and Competition by Enabling Service Switching Act (‘ACCESS
Act’) to promote competition, lower entry barriers, and reduce switching costs for
consumers and businesses online (ACCESS Act, 2021).

e Platform Competition and Opportunity Act (PCO Act, 2021)

e American Choice and Innovation Online Act (AICO Act, 2022).

e Ending Platform Monopolies Act (EPM Act, 2021).

These bills cover a range of issues, including the power of large tech companies, the use of
anticompetitive practices by dominant firms, and the ability of consumers to sue companies for
antitrust violations.

Some of the most significant bills include the Platform Competition and Opportunity Act, which
would make it easier for the government to challenge mergers and acquisitions by large tech
companies (PCO Act, 2021), and the American Choice and Innovation Online Act, ‘To provide that
certain discriminatory conduct by covered platforms shall be unlawful, and for other purposes’
(AICO Act, 2022). The new bill makes it unlawful for an operator of a covered platform to engage
in conduct that would harm competition in various ways, including unfairly prioritizing their own
products or services over those of other businesses, discriminating in the enforcement of terms of
service, and unduly restricting access or interoperability to the platform. It also prohibits
conditioning access on the purchase of other products offered by the platform operator.
Additionally, the law restricts platform operators from preventing users from uninstalling pre-
installed software or changing default settings that direct users to their products or services.

Regulations pertaining to online content moderation in the United States emerged relatively
earlier than those in the European Union. A prime example is Section 230 of the Communications
Decency Act (CDA), Federal Law published in 1996. Section 230 titled ‘Protection for Private
Blocking and Screening of Offensive Material’ was established in the United States to handle the
rapidly growing challenges of content moderation on the Internet. The act provides important
legal protections for platforms and service providers in the online space. It states that ‘No provider
or user of an interactive computer service shall be treated as the publisher or speaker of any
information provided by another information content provider’ and that ‘No provider or user of an
interactive computer service shall be held liable on account of (A) any action voluntarily taken in
good faith to restrict access to or availability of material that the provider or user considers to be
obscene, lewd, lascivious, filthy, excessively violent, harassing, or otherwise objectionable, whether
or not such material is constitutionally protected’ (Telecommunication Act, 1996). The recent
concerns over online misinformation, censorship, and illicit content have sparked a debate on the
range of protections offered by Section 230. There have been numerous proposed amendments to
this section, but none have been successfully implemented into law.

Starting in 2018, there has been an intensified focus on Consumer Data Protection regulations in
the United States. The pioneering regulation of this kind, the California Consumer Privacy Act
(CCPA), was introduced in California in 2020, followed by the California Privacy Rights Act (CPRA)



in 2023. On March 2, 2021, Virginia became the second state to formally implement a Consumer
Data Protection Act.

Despite these state-level initiatives, there is currently no comprehensive Federal Data Protection
law that provides a unified approach to data protection across the entire country. However, in July
2022, the American Data Privacy Protection Act (ADPPA, 2022) made progress as the first privacy
bill to pass the House Energy and Commerce Committee with bipartisan support. Although this
development was met with optimism, the bill has faced opposition from certain lawmakers and
Big Tech companies, highlighting the ongoing challenge of establishing nationwide data protection
regulations (Harding, 2022).

Social versus economic regulations approaches to Big Tech regulation in the US and the EU

In the US, the primary approach to regulating Big Tech has been through economic regulation. The
Department of Justice (DOJ) and the Federal Trade Commission (FTC) (DOJ & FTC, 2023) have been
investigating companies such as Google and Facebook for antitrust violations, such as
monopolizing the market and using their power to destroy competitors.

In the EU, economic as well as social regulation is being used to regulate Big Tech. The EC has been
using its power to enforce data protection laws, such as the GDPR, which requires companies to
obtain user consent before collecting and using their data. Also, the DSA aims to protect all users
of digital services and society at large. However, the EC has also been investigating companies
such as Google and Amazon for antitrust violations. Regulation such as the DMA Act is an example
of economic regulation, that aims to complement the enforcement of competition law and to
contribute to ‘the well-functioning of the market by laying down rules to ensure contestability and
fairness for the markets in the digital sector in general’ (Cyber Risk Gmb, 2023).

While both social and economic regulation have a role to play, the approach taken by the US and
the EU differs. The US mostly focuses on economic regulation to promote competition, while the
EU also focuses on social regulation to protect individual rights.

The balance between public and private interests

Public interest theory posits that regulation is developed and enforced by the government to
protect and serve the public’s best interests. Contrarily, the private interest theory argues that
industries manipulate regulation to their own advantage, often at the expense of the public.

When we look at the Big Tech regulation in the EU, the EU has traditionally leaned towards a
public interest approach to mitigate the dominance of Big Tech companies and prevent unfair
competition, protecting consumers and small businesses. These regulatory moves reflect the EU’s
belief in strong regulatory frameworks to correct potential market failures and promote consumer
welfare and competition.

The US, on the other hand, has shown tendencies towards the private interest approach, allowing
the Big Tech giants to grow with minimal regulation. However, in recent years, there has been a
shift with increasing public and political concerns over the power of Big Tech. This has led to calls
for more substantial regulation to protect consumers’ privacy, prevent misinformation, and
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promote competition, thus tilting the scales somewhat towards the public interest approach.
While the US is showing signs of moving towards a more public interest-focused regulatory
approach, the theory of regulatory capture underscores the complex dynamics at play. Big Tech in
the US invests significantly in efforts to influence regulatory decisions. They might do this through
lobbying efforts, funding political campaigns, or by offering lucrative job opportunities. For
example, Amazon, Apple, Google and Facebook spent more than 55 million dollars on lobbying the
Federal Government in 2021 (Birnbaum, 2022). The consequence of regulatory capture is that
agencies may act in ways that primarily benefit the industry interests they are supposed to
regulate.

The similarities and differences in regard to legislation processes

In the EU, the European Commission holds the exclusive right to initiate legislative proposals, and,
in most cases, the European Parliament and the Council co-legislate and jointly adopt legislation
once they have reached consensus (Crisanto et al., 2021).

In the United States, any member of Congress can propose legislation even with little support
beyond the initiating member (Malyshev, 2023). Accordingly, proposed legislation should not be
viewed as indicative of any future law, which both houses of Congress must pass, and the
president must approve before it can be enacted (Crisanto et al., 2021).

In the previous section various initiatives in the EU and the US were presented. GDPR, DSA, DMA,
P2B are regulations in the EU. Regulations are legal acts. They apply automatically and uniformly
to all EU countries as soon as they enter into force, without needing to be transposed into national
law and are binding in their entirety on all Member States (European Commission, 2023b).

On the other hand, in the US, while there is some level of harmonization of regulations between
states, individual states maintain significant autonomy in creating and enforcing regulations. As an
example, the California Consumer Privacy Act, which is the State law, applies to people residing in
California and regulates the protection of their personal data (Usercentrics CCPA, 2022). There is
no federal law that will protect personal data of everyone in the US.

Table 2: Tech regulation in the EU and the US

Focus Regulatio | Entryinto Application Regulations US Bill Application
ns EU force Introduced in
House
Privacy GDPR! 24.05.2016 25.05.2018?2 California Consumer Privacy Act 28.06.2018 1.01.2020
(CCPA) (State)®
California Privacy Rights Act 3.11.2020 01.01.2023
(CPRA) (State)*
Virginia’s Consumer Data 2.03.2021 1.01.2023
Protection Act (State)®
Colorado Privacy Act (CPA)® 7.07.2021 1.07.20237
Utah Consumer Privacy Act 1.03.2022 31.12.2023
(UcpA)?
American Data Privacy and 21.06.2022
Protection Act® 30.12.2022
Consumer DSA 16.11.2022 01.01.2024 Section 230 of the 1990 8.02.1996
protection/ Communications Decency Act of
1996 (Federal Law) 1*
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Content 21st Century Foundation for the Apr 28, 2022

moderation Right to Express and Engage in
Speech Act 2
Competition P2B 13 12.07.2019 12.07.2020 American Choice and Innovation 11.06.2021
DMA 4 01.11.2022 02.05.2023 Online Act
The open App Markets App 16 Introduced in
House
(03/09/2022)
1.11.2022 V7

Merger Filing Fee Modernization 11.06.2021
Act (Federal Law) 18
State Antitrust Enforcement 21.05.2021 29.12.2022
Venue Act 8

Sources: ! GDPR, 2016. 2 European Commission 2018. 3 CCP Act, 2018. “CPRA, 2020. ° VCDPA, 2023. ®CPA, 2021."
Pittman et al., 2023. & Utah, 2022. °ADPP Act, 2022. % DSA, 2022. ** Section 230, 1996. '? FS Act, 2022. '3 P2B, 2019. 1*
DMA, 2022. 1> AICO Act, 2021. ®* OAM Act, 2022. 17 Congress, 2022. ¥ MFFM Act, 2022. 8 SAEV Act, 2022.

The EU and US have both initiated measures to regulate Big Tech companies, addressing concerns
such as competition, data privacy, data sharing, content moderation, and business conduct. Their
efforts aim to balance managing the risks presented by these corporations and maintaining the
benefits they offer in market efficiency and innovation.

The comparison between the Big Tech regulation initiatives of the EU and the US demonstrates
their unique approaches to tackling challenges posed by Big Tech.

The EU has paved the way with a comprehensive, harmonized regulatory framework. The
enforcement of GDPR, the introduction of the DSA, DMA, and the EU Al Act all evidence an
integrated approach towards ensuring consumer data privacy, promoting fair competition and
setting ethical standards for Al usage. By utilizing a social regulatory approach, the EU aims to
foster a fairer and more transparent digital environment that prioritizes the fundamental rights of
individuals and businesses. The US has taken a more fragmented approach to Big Tech regulation,
with varying degrees of regulation and enforcement across different states. Its focus has primarily
been on antitrust enforcement, as demonstrated by the multiple bills considered by the House of
Representatives to limit the power of Big Tech companies. Although there are several noteworthy
initiatives in the US, like the Platform Competition and Opportunity Act and the American Choice
and Innovation Online Act, the absence of a unified, comprehensive federal law highlights the
ongoing regulatory challenges in the US.

As presented previously, key differences in the regulatory approaches and trends of the EU and
the US lie in their legislative processes, the scope of their initiatives, and the balance between
public and private interest, where the lobbying effort is very strong in the US.

4. DMA and DSA

This section focuses on the EU Digital Markets Act (DMA) and Digital Services Act (DSA). There is,
indeed, in the EU a number of other kinds of legislation that have or will have impacts on digital
platform markets and Big Tech companies. However, DMA and DSA are considered as new
cornerstones of the regulation of digital services and platforms and more specifically Big Tech
companies.
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Hitherto - for more than 20 years since the adoption of the EU E-Commerce Directive (Directive
2000/31/EC) in year 2000 - there have been three main pillars of EU regulation of Information and
Communication Technology (ICT) markets, namely telecoms regulations (currently European
Electronic Communications Code, EECC), audio-visual media regulation (Audio Visual Media
Services Directive, AVMS), and on-line services, also called information society services (E-
Commerce Directive). Telecoms regulation takes care of the regulation of telecoms infrastructures
and services; the AVMS regulates broadcast-like services, meaning audio-visual media services
that either are or resemble traditional broadcast services; and with the emergence of the web
came a number of new online services, which became subject to the E-Commerce Directive.

The most contested borderline between these areas of regulation has been the one between
audio-visual media services and online services, as online services increasingly have become or
include audio-visual services and broadcast-like services. This has meant that audio-visual and
broadcast-like services that formerly were subject to the E-Commerce Directive gradually also
have become subject to the stronger forms of regulation of the AVMS.

The DSA will now be replacing the E-Commerce Directive, as it is concerned with the same kinds of
issues as the E-Commerce Directive has been dealing with, but with an enlarged scope and with
more focus on hindering and limiting the societal downsides of online services that have become
more visible during the past 20 years, such as mis- and disinformation and algorithmic
manipulation.

While the DMA, in a distinction between economic and social regulation (den Hertog, 2010),
clearly is an economic regulation — but as with all other economic regulation obviously also with
social implications — DSA leans more towards a social regulation. An important aim of the DSA is to
protect consumers and end-users when digitally active commercially and socially. However, the
aim is also to create secure conditions for the development of the internal EU market by
establishing the same basic conditions in all EU member states. This is clearly spelled out in the
DSA and was also emphasized, for instance, in a report made for the European Parliament on the
E-Commerce Directive with assessments of options for reform in the DSA by de Streel and Husovec
(2020), entitled ‘The E-Commerce Directive as a Cornerstone of the Internal Market’.

The following figure illustrates the web of EU legislations that impact on digital intermediary and
platform markets with the DMA and the DSA as the central pieces of legislation. There are many
other types of legislation that in different manners affect the development of intermediary and
platform markets. However, the legislations included in the figure are the ones that more
specifically affect intermediary and platform market developments in different ways.

13



Figure 1: Web of most important EU legislation affecting platform market developments

General
competition Laws

Al Act

- -
InfoSoc
-

AVMS E-commerce

Digital Markets Act

While the DSA is an upgrade of the E-Commerce Directive, the DMA is an entirely new regulation.
It is an Act that aims specifically at regulating competition by ensuring contestability and fairness
in complementary markets relating to digital platforms. As described by Larouche and de Streel
(2021), the DMA is a blend of general and sector specific regulation. Whereas all business sectors
are subject to general competition regulation, there are sectors that in addition are subject to
sector specific regulations. This applies especially to what has traditionally been seen as societal
infrastructures, such as electricity and telecommunications.

An important difference between general competition regulation and sector specific regulation is
that general competition regulation mostly is an ex post type of regulation, regulating abuses of
market dominance, while sector specific regulation generally is ex ante, meaning that regulatory
intervention does not wait till abuses have been committed but hinders market dominance in
being exploited in advance. The DMA includes ex ante as well as ex post elements and becomes a
kind of mixture of general and sector specific competition regulation.

The reason that platforms cannot be considered as one sector is that the various kinds of
platforms are based on different combinations of convergence of IT, telecoms and media. These
are ICT areas that during the past decades have been converging in different manners and
continuously have been a challenge for regulatory intervention. It has not only been the political
‘sentiment’ that state intervention in the new emerging digital markets should be avoided, so that
their innovative powers could develop, that has prevented stricter regulation from being
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developed. It is also because it has been difficult to see how interventions could be structured
because of the ongoing convergence of IT, telecoms and media. The contested borderline
between the AVMS and the E-Commerce Directive is an illustration of this.

The DMA aims at regulating two interdependent markets or sets of markets. One set of markets is
where platforms compete with one another to become the dominant platforms. Another set of
markets are the platforms themselves, which are used by content and service providers to reach
end-users. In the latter case, it is the conditions that platforms offer to content and service
providers, which is the issue. This applies, for instance, when a platform company constitutes the
platform for third party content and service providers, and at the same time offers similar content
and services over their own platform. The first set of markets could be considered as regulating
competition for the markets. The other set of markets could be considered as regulating
competition in the markets. However, in reality, it is two sets of interdependent and
complementary markets, which are becoming regulated. The manner in which competition in the
content and service markets is regulated will clearly affect the competition between platform
companies. And, vice versa, the way that competition between platforms is regulated will affect
the conditions on which third party content and service providers can use platforms as
intermediaries. But it is not the same kinds of markets that are regulated. They are
complementary markets.

The companies regulated by DMA are companies operating so-called ‘core platform services’. The
list of core platform services illustrate that we are not dealing with a sector in a traditional
definition. The core platform services are the following:

e Online intermediation services

e Online search engines

e Social networking

e Video sharing platform services

e Number-independent interpersonal electronic communication services
e Operating systems

e Cloud services

e Advertising services (EU Commission: DMA Impact Assessment, 2020)

Within these areas, ‘gatekeepers’ will be designated, meaning the very large companies that will
be subject to the regulation in the DMA. Three criteria apply when designating gatekeepers. These
providers

e Must have significant impact on the internal market

e Must operate one or more important gateways to customers

e Must enjoy an entrenched and durable position in its operations (EU Commission: DMA
Impact Assessment, 2020)

Significant impact is to be interpreted as having at least an annual EU turnover of 7.5 billion Euro
in each of the last three financial years or having an average market capitalization of at least 75
billion Euro in the last financial year. Important gatekeepers are those that have at least 45 million
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monthly active end-users and at least 10,000 yearly active business users in the EU in the last
financial year. Furthermore, the entrenched and durable position means that the level of 45
million end-users and 10,000 business users must be in the last three financial years.

On a website entitled ‘The Digital Markets Act: ensuring fair and open digital markets’ (European
Commission), the primary examples of ‘do’s’ and ‘don’ts’ for gatekeepers are mentioned. Among
the ‘do’s” mentioned are the following:

e Allow third parties to inter-operate with the gatekeeper’s own services in certain specific
situations

e Allow business users to access the data that they generate in their use of the gatekeeper’s
platform

e Provide tools and information necessary for advertisers and publishers to carry out
independent verification of their advertisements hosted by the gatekeepers

e Allow business users to promote their offer and conclude contracts with their customers
outside of the gatekeeper’s platform (European Commission)

Among the ‘don’ts’ mentioned are the following:

e Treat services and products offered by the gatekeeper itself more favorably in ranking than
similar services or products offered by their partiers on the gatekeeper’s platform

e Prevent consumers from linking up to businesses outside their platform

e Prevent users from un-installing and pre-installed software or app if gatekeepers wish so

e Track end users outside of the gatekeeper’s core platform service for the purpose of
targeted advertising without effective consent having been granted (European Commission)

As is illustrated by these core examples of ‘do’s’ and ‘don’ts’, the primary aim of the DMA is to
provide third party business users with a contestable and fair level playing field. This implies
providing third party business users and end-users with a higher degree of independence towards
the intermediating platforms.

Digital Services Act

While the DMA primarily is an economic piece of regulation, aiming at creating a contestable and
fair digital platform market, the DSA is, to a larger extent, a social type of regulation, but with
important economic implications. In fact, the general objective of the DSA as described in the EU
DSA Impact Assessment is to ‘ensure the proper functioning of the single market, in particular in
relation to the provision of cross-border digital services’. Four specific objectives are mentioned:

e Ensure the best conditions for innovative cross-border digital services to develop

e Maintain a safe online environment, with responsible and accountable behavior from digital
services, and online intermediaries in particular

e Empower users and protect fundamental rights, and freedom of expression in particular

e Establish the appropriate supervision of online intermediaries and cooperation between
authorities (European Commission: DSA Impact Assessment, 2020)
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The first specific objective is to ensure the best conditions for cross-border digital services — which
clearly is an economic aim. The two following objectives are of a more social nature. The reason
for this prioritization of objectives is that the overall aim of the EU is to build and strengthen the
single internal EU market. This is where the primary legitimacy of the EU flows from.

The EU DSA Impact Assessment includes a figure illustrating the intervention logic of the DSA.

Figure 2: Intervention logic of the DSA
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Source: EU DSA Impact Assessment, 2020

The problems mentioned are that illegal online activities create societal and economic harms and
that there is insufficient protection of fundamental rights; that there are legal barriers preventing
smaller companies from scaling up; and, that there is ineffective supervision and insufficient
administrative cooperation weakening the single market.

The drivers are that private companies make fundamental decisions with significant impacts on
users and their rights; that the large platforms have become public spaces; that there is legal
fragmentation when member states address these issues unilaterally; that there is legal
uncertainty regarding the liability of intermediaries; and, that there is ineffective administrative
cooperation.

The answers to these problems and their drivers are the specific objectives and the general
objective of the DSA as mentioned above.

As with the E-Commerce Directive, the DSA is concerned with both goods and digital services
offered on digital networks. Users are to be protected against illegal and harmful goods and
services. In both cases, the core issue is the liability of digital service providers. Are the providers
to be considered as mere conduits? Are they delivering caching services? Or are they providing
hosting services? To the extent that providers are mere conduits, meaning being neutral, it
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becomes difficult to claim liability. But if they are caching or hosting services, there is a more
obvious case of liability.

The issue of liability has, all the while, been a central problem. With respect to content services,
traditional publishers such as newspapers and broadcasters have generally been liable. There is
editorial responsibility. But with Internet-based platforms, this is a problem, as content is
uploaded without the knowledge and prior consent of platforms. This has, for instance, been the
issue with respect to the borderline between the E-Commerce Directive and the AVMS.

With the DSA, one could claim that this issue has still not been resolved — the reason being that, to
a large extent, it cannot be resolved with traditional rules for editorial responsibility. The manner
in which it has been dealt with is to make service providers responsible for taking down illegal and
harmful content and services when they become aware og it. The problem is how far regulations
should order providers to hinder and take down content and services. If liability becomes too
strict, the danger is that this may harm freedom of expression. There will always be a massive
amount of content and services that can be considered as disinformation or misinformation or
even harmful, however, hindering it may harm freedom of expression. This is the dilemma, where
legislation has to find a balance, and it seems from the assessments in the DSA Impact Assessment
that freedom of expression has a high priority - even though it can be claimed that the Russian
attack on Ukraine and the new geo-political situation that this has created in Europe is shifting the
balance in a more restrictive direction.

The general assessment made in the DSA Impact Assessment is that ‘the core principles of the E-
Commerce Directive regulating the functioning of the internal market for digital services remain
very much valid today’ (EU DSA Impact Assessment, 2020). The Impact Assessment also concludes
that ‘the liability regime for online intermediaries continues to establish the key regulatory pillar
enabling conditions for the existence and growth of intermediary services as well as for the fair
balance in the protection of fundamental rights online’ (EU DSA Impact Assessment, 2020).
Furthermore, the Impact Assessment concludes that ‘the evaluation shows that a series of
transparency and consumer-facing provisions included in the Directive (E-Commerce Directive) are
still relevant’ (EU DSA Impact Assessment, 2020). The main problems calling for an update in the
form of the DSA are differences in the interpretation of the E-Commerce Directive in the different
member states, which constitute an impediment to the single market development in the EU and
calls for action.

It is only at the very end of the Main Conclusions and Issues Emerging from the Evaluation Report,
that issues, that during the past few years have initiated a growing concern and public debate, are
mentioned. The statement is the following: ‘Furthermore, the fundamental changes in the variety
and scale of information society services, as well as of the technologies deployed and online
behavior, have led to the emergence of new challenges, not least in terms of transparency of
online advertising and algorithmic decision-making consumers and businesses are subject to’ (EU
DSA Impact Assessment, 2020).

In spite of the evaluation that ‘the core principles of the E-Commerce Directive ... remain very
much valid today’, there is, however, a long range of upgraded and enhanced initiatives in the
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DSA. As the DSA includes a varied spectrum of different measures, it cannot be summarized in a
few sentences. However, the main trend is to protect and empower users to a higher degree and
to create more transparency.

The digital services being subject to the rules of the DSA are, in contrast to the DMA which is only
aimed at the large gatekeepers, all digital services that act as intermediaries, connecting
consumers with goods, services and content. The DSA is a horizontal legislation. There are,
however, specific due diligence obligations that apply to platform services such as social networks
and content-sharing platforms. And, the most far-reaching rules apply to so-called very large
online platforms and very large online search engines, reaching at least 45 million users in the EU.
In contrast to the DMA, where gatekeepers have not yet been designated, the very large online
platforms and very large online search engines, subject to DSA rules, have already been
designated in April 2023.

5. Analysis and discussion

The two empirical sections of the paper — on the comparison between EU and US and more
specifically on the DMA and DSA — have gone into different aspects of the dimensions of
regulation presented in the theory section. In this analysis and discussion section, we will
concentrate on the following issues:

e The timing of the regulatory measures including how radical and new the measures are

e The fact that the convergence of IT, telecoms and media has reached a stage, where it has
become clearer to policy makers and regulators how to regulate implications of this
convergence

e The development where private platforms increasingly become societal infrastructures

e The combination of social and economic types of regulation

e General and sector specific regulation

e The attention to the regulation of the scope economies of platforms

e The similarities and differences between the EU and the US

Timing and radicalness

In the EU as well as the US and elsewhere, it has since the Internet became a globally widespread
network with the web been the dominant political view that legislators and regulators should, to
the largest possible extent, stay away from the Internet. This applies to almost all policy areas
including important areas like competition policy and liability of digital service providers. Self-
regulation has been the preferred mode of ‘regulation’.

The intension with this ‘hands-off’ policy has been to let this new means of communication grow
and not to hinder the immense innovativeness that surrounds it. This policy has been a big
success, but it has also allowed a great many problems regarding competition and protection of
end-users to expand — some would say that problems gave gotten ‘out of hand’.

This is a well-known phenomenon regarding new technology developments that Collingridge
(1980) already described more than 40 years ago and has accordingly been termed the
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Collingridge Dilemma. Other theoretical frameworks can also be used for understanding the
interaction and the timing of interventions in the relationships between market developments and
policy actions. Cioffi, Kenney and Zysman in 2022 had a paper published, entitled ‘Platform power
and regulatory politics: Polanyi in the twenty-first century’, where they used the work of Polanyi
(1944) as a point of reference in their discussion of the new wave of platform regulations. One of
the central ideas in Polanyi’s work is the so-called Double Movement of marketization, on the one
hand, and social protection, on the other. Businesses will pursue their business interests but will,
at a point in time, be met with demands for social protection by other interests in society. There is
not necessarily a longer time span between the marketization move and the social protection
move, but there can be, as is illustrated by the long ‘winter’ of regulation in the case of platform
economies.

Around the world, including the EU and the US, there is now a ‘social protection’ move, but the
guestion is whether this social protection move is sufficiently strong and goes far enough —or is it
‘too little — too late’. In mainstream economics and politics, the regulatory moves that especially
the EU has taken in the past couple of years would be seen as strong and far reaching; however,
when seen through the lens of, for instance, Cammaerts and Mansell (2020) in their paper on
‘Digital platform policy and regulation: Towards a radical democratic turn’, the EU initiatives do
not change anything more fundamentally. Also referring to Zuboff (2015), the regulatory initiatives
taken in EU and US will not do much to change the course of ‘surveillance capitalism’ as it evolves.
The EU DSA, for example, certainly includes various strengthened regulations with respect to
digital services and platforms, but the DSA is, to a large extent, not a radical but an incremental
upgrade of the E-Commerce Directive from year 2000.

Convergence

An important aspect of the long ‘hesitation’ to regulate Internet and its many applications has
been the ongoing convergence of IT, telecoms and media. It has seemed to be difficult to deeply
understand the directions that this convergence has taken. There has for many years been a solid
tradition for regulating telecommunications (in Europe now with the European Electronic
Communications Code) and for regulating broadcast media (in Europe the Audio Visual Media
Service Directive). But the third element in the ICT convergence, the IT area, has not been subject
to any stringent sector specific regulation. There has been the E-Commerce Directive, but this has
primarily had an effect on developing the internal market for digital services.

With the DMA and DSA, there is now more focus on the convergence of IT, telecoms and media
with the IT part as the central and dominating part. In a paper from 2015, Henten and Tadayoni
analyses how IT has become the dominant part of the convergence of IT, telecoms and media. This
could not necessarily have been foreseen 20-30 years ago. But it turns out that most of the Big
Tech companies today have their origin in companies coming from the IT industry. This is perhaps
not surprising, as there is a special affinity with Internet, which has developed into the network,
connecting the world. From the beginning of the century, there was still much focus on
constraining the power of network infrastructure providers, especially telecoms providers — see,
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for instance, net neutrality. However, this has changed today where one could say that there is
more focus on ‘platform neutrality’.

Societal infrastructures

A reason for the development towards regulating ‘platform neutrality’ is that the big platforms, to
an increasing extent, are becoming the communication infrastructures in society. In a paper by
Platin et al. (2018), entitled ‘Infrastructure studies meet platform studies in the age of Google and
Facebook’, the infrastructuralization of platforms and, vice versa, the platformization of
infrastructures is discussed. This infrastructuralization of platforms is also mentioned as one of the
drivers necessitating the initiatives in the DSA under the heading of ‘large platforms as public
spaces’.

This conceptualization of platforms as new infrastructures of society has also become the general
understanding in public discussions on the regulation of Big Tech. To the extent that big platforms
become communicational infrastructures of society and not just any companies offering digital
services, there will be an increasing requirement for regulating these platforms.

Social and economic regulation

Such a requirement applies to economic as well as social regulation. In this paper, we have put
emphasis on the differentiation between economic and social regulation as proposed, for
instance, by den Hertog (2010). In our view, this categorization helps in understanding an
important dimension of the differences between different kinds of regulation — although one
could with Polanyi (1944) and also with institutional economics and political economy (see, for
instance, Chang, 2002) question the differentiation between economic and social issues. As has
been discussed in the paper, there is not a clearcut line separating economic and social regulation.
The DSA can just as well be seen as an economic regulation creating common rules in the EU
market and, therefore, strengthening the internal market.

General and sector specific regulation

Another distinction that has been made in this paper is the difference between general and sector
specific regulation. Traditionally, this distinction has been made with respect to economic
competition regulation. However, it can also apply to social regulation. Many social regulations
apply to all segments of society, for instance freedom of expression, but there are also regulations
that pertain specifically to specific sectors, such as the AVMS that only applies to the audiovisual
media.

There is also something in between. The DSA is by EU regulators seen as a horizontal regulation
that applies not only to very big platforms, but to all providers of digital services — however, with
stronger requirements on very large online platforms and very large online search engines.

In competition regulation, it is common to differentiate between general and sector specific
regulation. In principle, this is simple, as general competition rules apply to all sectors, while sector
specific regulation only applies to certain sectors. The difficulty encountered and mentioned in this
paper, based on the discussion by Larouche and de Streel (2021), is that Big Tech companies and
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platforms cannot be considered as one sector. The extent to which this is a serious problem depends
on how one looks at it. From a strict legal point of view, it is a problem that the EU DMA is a mixture of
general and sector specific regulation. However, whether this will be an actual regulatory problem will
have to be seen.

Regulation of scale and scope

In the economic platform competition regulation put forward in the EU as well as the US, there is
emphasis on the regulation of the scope of platforms. Scale is a criterion for who to regulate how,
but the actual regulation is primarily scope regulation, hindering big platforms in taking advantage
of their scope possibilities in the competition with third party providers. In anti-trust regulation as
part of general competition regulation, there is focus on the scale as well as scope of companies.
However, in the regulation specifically addressing platforms, regulatory measures are directed
primarily towards the scope of companies.

In the EU DMA Impact Assessment, there is certainly mention of scope problems. However, it
seems that when theorizing and analyzing problems related to platforms, most emphasis is
actually on scale issues. This calls for an upgrade of the theoretical and analytical approaches to
platform economics. The issues relating to scope need more theoretical and analytical attention.

EU and US

In the comparison between Big Tech regulation in the EU and the US, it is pointed out that the EU
approach seems more concerted and coherent than the US approach. There has certainly been a
lot of attention to Big Tech regulation in the past few years in the US, but the legislative tradition
and the politically very polarized situation in the US has led to less concerted action than in the EU.
The EU has simply gone further in its legislation than the US.

One of the explanations relate to the different institutional constructions of the EU and the US.
While the US, indeed, is one country — however, with many states — the EU is a cooperation
between different European countries. In order to institutionalize regulation at an EU scale, there
needs to be coherent and concerted legislation. Not necessarily so in the US, where there is a long
tradition for independent state initiatives and less strict federal legislation.

Another possible explanation is that there seems to be more focus on a public interest view on
regulation in the EU, while a private interest view has more emphasis in the US. This leads to a
view and practice of limiting public regulation in the US. This is connected with another dimension
in politics and regulations between economic and social regulation. With the DSA, the EU is aiming
at strengthening its social regulation regarding digital platforms. The EU is aiming a portraying
itself as an international beacon of social regulation, see for instance GDPR, the upcoming Al Act,
and the DSA. In the US, there is more focus on the economic regulation of competition in platform
markets. The differences between the EU and the US could, however, also be associated with the
fact that the large international Big Tech companies originate and have their headquarters in the
US. This has for many years been an eyesore in Europe.
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6. Conclusion

It is only during the past few years that more concerted regulatory initiatives have been taken
regarding Big Tech and platform developments. However now, all around the world including EU
and the US, various kinds of legislative initiatives are taken to secure fair competition conditions in
platform market and protection of end-users against misuse of data and dis- and misinformation.

None of the issues taken up are entirely new and they have continuously been discussed during
the past couple of decades. But it is only now that sufficient political will and clout has been
assembled for actual initiatives to be taken. The reason is that the dominant opinion has been that
regulations of Internet and platform developments could risk hampering innovativeness and fast
digital market developments.

The platform markets are based on convergences between IT, telecoms and media in terms of
technologies as well as markets. The implications are that former sector boundaries are being
changed; platform markets including Big Tech corporations do not constitute one sector; they
comprise many different business areas and markets. This is part of the reason for the hesitancy to
intervene with regulations; it has been unclear how exactly to intervene.

The realization that has now been attained by sufficiently strong societal and political forces is that
Big Tech platforms have become infrastructures in society both in terms of being communication
and information infrastructures for societies as such but also in terms of constituting platform
markets for a wide range of third-party providers of services and content. This calls for regulations
of social as well as economic nature.

The regulations that are now on the agenda are, therefore, diverse comprising both social and
economic regulations and different combinations thereof. The issues that policymakers and
regulators wish to approach in terms of platform and Big Tech regulation cannot be dealt with by a
single piece of regulation. It requires a wider range of different regulatory initiatives.

When comparing the regulatory developments in the EU and the US, the overall picture is that
there are many similarities and that the same types of issues are dealt with — although the EU
initiatives are more concerted and coherent than the US initiatives. However, it also seems that
there is more emphasis on the protection of social rights in the EU as compared to the US.
Economic types of regulation are on the agenda in both places, but social types of regulation are
not as prioritized in the US as in the EU.

And even in the EU, one can discuss how far-reaching the DSA actually is in comparison with the
former E-Commerce Directive. At a more general level, one can discuss whether the legislations
which are now being implemented are ‘too little — too late’. The economic regulations of
competition conditions would seem to be addressing more forcefully the competition problems
than the social types of regulations address social problems. However, in both areas, the current
legislations can only be considered as a first step towards regulating platform markets and Big
Tech.

23



References

ACCESS Act, 2021. H.R.3849 - ACCESS Act of 2021. 117th Congress (2021-2022). Retrieved from
https://www.congress.gov/bill/117th-congress/house-
bill/3849/text?q=%7B%22search%22%3A%5B%22H.R.+3849%2C+the+Augmenting+Compatibility+and+Competition+b
y+Enabling+Service+Switching+%28ACCESS%29+Act+0f+2021%22%5D%7D&r=18&s=1

ADPP Act, 2022. H.R.8152 - American Data Privacy and Protection Act. 117th Congress (2021-2022). Retrieved from
https://www.congress.gov/bill/117th-congress/house-bill/8152/actions

ADPPA, 2022. The American Data Privacy Protection Act ; H.R.8152 - American Data Privacy and Protection Act. 117th
Congress (2021-2022). Retrieved from https://www.congress.gov/bill/117th-congress/house-bill/8152/text

AICO Act, 2021. H.R.3816 - American Innovation and Choice Online Act. 117th Congress (2021-2022). Retrieved from
https://www.congress.gov/bill/117th-congress/house-bill/3816/summary/00

AICO Act, 2022. H.R.3816 - American Innovation and Choice Online Act. 117th Congress (2021-2022). Retrieved from
https://www.congress.gov/bill/117th-congress/house-bill/3816/text

Armstrong, M and Sappington, D.E.M, 2007. Recent Developments in the Theory of Regulation. Handbook of Industrial
Organization, Vol. 3, Chapter 27. Retrieved from
https://www.sciencedirect.com/science/article/abs/pii/S1573448X06030275

Birnbaum, Emily. “Tech Spent Big on Lobbying Last Year.” POLITICO, 24 Jan. 2022. Retrieved from
https://www.politico.com/newsletters/morning-tech/2022/01/24/tech-spent-big-on-lobbying-last-year-00001144

Cammaerts, B. and Mansell, R., 2020. Digital Platform Economy and Regulation: Toward a Radical Democratic Turn.
International Journal of Communication, Vol. 14, 135-154. Retrieved from
https://ijoc.org/index.php/ijoc/article/view/11182/2901

Cioffi, J.W., Kenney, M.F. and Zysman, J., 2022. Platform Power and Regulatory Politics: Polanyi for the Twenty-First
century. New Political Economy, Vol. 27, No. 5, 820-836. Retrieved from
https://doi.org/10.1080/13563467.2022.2027355

CCP Act, 2018. California Consumer Privacy Act of 2018 [1798.100 - 1798.199.100]. Retrieved from
https://leginfo.legislature.ca.gov/faces/codes displayText.xhtml?division=3.&part=4.&lawCode=CIV&title=1.81.5

Chang, C.-H., 2002. Breaking the Mould: An Institutional Political Economy Alternative to the Neo-Liberal Theory of the
Market and the State. Cambridge Journal of Economics, Vol. 26, No. 5. 539-559. Retrieved from
https://www.jstor.org/stable/23600312

Clifford Chance, 2023. HOUSE JUDICIARY COMMITTEE PASSES SIX ANTITRUST BILLS TARGETING TECH PLATFORMS
AND LARGE TRANSACTIONS, SETTING UP VOTE BEFORE HOUSE OF REPRESENTATIVES. Retrieved from
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/06/House-Judiciary-Committee-Passes-
Six-Antitrust-Bills-Targeting-Tech-Platforms-and-Large-Transactions.pdf Accessed 16 April 2023.

Collingridge, D., 1980. The Social Control of Technology. Sanit Martin’s Press.

Congress, 2022. H.R.7030 — 117th Congress (2021-2022). Bill History — Congressional Record References. Retrieved
from https://www.congress.gov/bill/117th-congress/house-bill/7030/all-
actions?q=%7B%22search%22%3A%5B%22The+open+App+Markets+App+enacted%22%5D%7D&s=3&r=3&overview=
closed#tabs

CPA, 2021. Colorado Privacy Act (CPA). The States of Colorado. Retrieved from
https://leg.colorado.gov/sites/default/files/2021a 190 signed.pdf

24



CPRA, 2020. The CPRA amends the CCPA and includes additional privacy protections for consumers. The majority of
the CPRA’s provisions will enter into force Jan. 1, 2023.

Crisanto, J.C., Ehrentraud, J., Lawson, A., and Restoy, F. (2021). FSI Insights on policy implementation No 36, Big tech
regulation: what is going on? Financial Stability Institute. Retrieved from https://www.bis.org/fsi/publ/insights36.pdf

Cyber Risk Gmb, 2023. The Digital Markets Act (DMA). Retrieved from https://www.eu-digital-markets-act.com/

DOJ & FTC, 2023. DOJ and FTC Jurisdictions Overlap, but Conflicts are Infrequent. January 2023. United States
Government Accountability Office. January 2023. Retrieved from https://www.gao.gov/assets/gao-23-105790.pdf

DMA 2022. Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 on
contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital
Markets Act) (Text with EEA relevance). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT/?toc=0J%3AL%3A2022%3A265%3ATOC&uri=uriserv%3A0J.L .2022.265.01.0001.01.ENG

DSA 2022. Regulation (EU) 2022/2065 of the European Parliament and of the Cauncil of 19 October 2022 on a Single
Market For Digital Services and amending Directive 2000/31/EC (Digital Services Act). Retrieved from https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R2065&from=EN. Accessed 6 April 2023.

EPM Act, 2021. H.R.3825 - Ending Platform Monopolies Act. 117th Congress (2021-2022). Retrieved from
https://www.congress.gov/bill/117th-congress/house-bill/3825/text

Eur-Lex, 2019. Regulation (EU) 2019/1150 on promoting fairness and transparency for business users of online
intermediation services. EUR-Lex - 4406073 - EN - EUR-Lex - Europa. Retrieved from https://eur-
lex.europa.eu/EN/legal-content/summary/online-intermediation-services-fairness-and-transparency-for-business-
users.html

European Commission 2018. Data protection in the EU. The General Data Protection Regulation (GDPR), the Data
Protection Law Enforcement Directive and other rules concerning the protection of personal data. Retrieved from
https://commission.europa.eu/law/law-topic/data-protection/data-protection-eu en. Accessed 9 May 2023.

European Commission, 2020. DMA Impact Assessment. Retrieved from https://digital-
strategy.ec.europa.eu/en/library/impact-assessment-digital-markets-act

European Commission, 2020. DSA Impact Assessment. Retrieved from https://digital-
strategy.ec.europa.eu/en/library/impact-assessment-digital-services-act

European Commission 2023. The Digital Services Act Package | Shaping Europe’s Digital Future. 21 June 2023.
Retrieved from https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package

European Commission 2023a. The Digital Markets Act: ensuring fair and open digital markets. Retrieved from
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age/digital-markets-act-
ensuring-fair-and-open-digital-markets en. Accessed 15 April 2023.

European Commission 2023b. Types of EU Law. Retrieved from https://commission.europa.eu/law/law-making-
process/types-eu-law_en. Accessed 7 May 2023.

European Council, 2022. The general data protection regulation, Council of the EU and the European Council.
September, 2022. Retrieved from https://www.consilium.europa.eu/en/policies/data-protection/data-protection-
regulation/. Accessed 6 April 2023;

European Parliament, 2016. Consolidated text: Regulation (EU) 2016/679 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on

25



the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (Text with
EEA relevance). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02016R0679-20160504

European Parliament, 2019. Directive (EU) 2019/1024 of the European Parliament and of the Council of 20 June 2019
on Open Data and the Re-Use of Public Sector Information (Recast).” OJ L, vol. 172, 20 June 2019. Retrieved from
http://data.europa.eu/eli/dir/2019/1024/0j/eng.

European Parliament, 2021. REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL LAYING DOWN
HARMONISED RULES ON ARTIFICIAL INTELLIGENCE (ARTIFICIAL INTELLIGENCE ACT) AND AMENDING CERTAIN UNION
LEGISLATIVE ACTS, Brussels, 21.4.2021, COM(2021) 206 final. Retrieved from https://eur-
lex.europa.eu/resource.html?uri=cellar:e0649735-a372-11eb-9585-01aa75ed71a1.0001.02/DOC 1&format=PDF

European Parliament, 2022. Regulation (EU) 2022/868 of the European Parliament and of the Council of 30 May 2022
on European data governance and amending Regulation (EU) 2018/1724 (Data Governance Act). Retrieved from
https://eur-lex.europa.eu/legal-

content/EN/TXT/?pk campaign=todays OJ&pk content=Regulation&pk keyword=data+governance+act&pk mediu
m=TW&pk source=EURLEX&uri=CELEX%3A32022R0868

European Union 2012. Charter of Fundamental Rights of the European Union.” OJ C, vol. 326, 26 Oct. 2012. Retrieved
from http://data.europa.eu/eli/treaty/char_2012/oj/eng .

FS Act, 2022. 5.1384 - 21st Century FREE Speech Act. 117th Congress (2021-2022). Retrieved from
https://www.congress.gov/bill/117th-congress/senate-
bill/1384/text?q=%7B%22search%22%3A%5B%2221st+century+free+speech+act%22%5D0%7D&r=1&s=2

FTC 2013. The Antitrust Laws.” Federal Trade Commission, 11 June 2013. Retrieved from https://www.ftc.gov/advice-
guidance/competition-guidance/guide-antitrust-laws/antitrust-laws. Accessed 16 April 2023

GDPR 2016. Consolidated text: Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (Text with EEA relevance).
Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02016R0679-
201605048&qid=1532348683434

Harding, M. Technology Online privacy bill faces daunting roadblocks. Aug 4, 2022. Retrieved from
https://www.axios.com/2022/08/04/online-privacy-bill-roadblocks-congress

Henten, A. and Tadayoni, R., 2015. The dominance of the IT industry in a converging ICT ecosystem, in Mitomo, H.,
Fuke, H. and Bohlin, E. (eds.) The smart revolution towards the sustainable digital society: Beyond the era of
convergence, Edward Elgar Publishing, 15-34.

Henten, A. and Windekilde, I., 2022. Demand-Side Economies of Scope in Big Tech Business Modelling and Strategy.
Systems, vol. 10, no. 6, Dec. 2022, p. 246. DOl.org, https://doi.org/10.3390/systems10060246

den Hertog, J.A., 2010. Review of Economic Theories of Regulation. Discussion Paper Series / Tjalling C. Koopmans
Research Institute. Volume 10, Issue 18. Retrieved from https://dspace.library.uu.nl/handle/1874/309815

Intersoft Consulting, 2023. Art. 44 GDPR — General Principle for Transfers.” General Data Protection Regulation
(GDPR). Retrieved from https://gdpr-info.eu/art-44-gdpr/. Accessed 6 April 2023.

Kahn, A.E., 1988. Economics of Regulation: Principles and Institution. Massachusetts Institute of Technology.

Larouche, P. and de Streel, A., 2021. The European Digital Markets Act: A Revolution Grounded on Traditions. Journal
of European Competition Law & Practice, Volume 12, Issue 7, September 2021, Pages 542—
560, https://doi.org/10.1093/jeclap/lpab066

26



Malyshev, N., The Evolution of Regulatory Policy in OECD Countries OECD. Retrieved from
https://www.oecd.org/gov/regulatory-policy/41882845.pdf

MFFM Act, 2022. H.R.3843 - Merger Filing Fee Modernization Act of 2022. 117th Congress (2021-2022). Retrieved
from https://www.congress.gov/bill/117th-congress/house-bill /3843

OAM Act, 2022. H.R.7030 - Open App Markets Act. 117th Congress (2021-2022). Retrieved from
https://www.congress.gov/bill/117th-congress/house-
bill/7030/actions?s=3&r=3&0q=%7B%22search%22%3A%5B%22The+open+App+Markets+App+enacted%22%5D%7D

P2B, 2019. Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting
fairness and transparency for business users of online intermediation services. Retrieved from https://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32019R1150

PCO Act, 2021. H.R.3826 - Platform Competition and Opportunity Act of 2021. 117th Congress (2021-2022). Retrieved
from https://www.congress.gov/bill/117th-congress/house-bill /3826

Peltzman, S., 1976. Toward a More General Theory of Regulation. NBER Working Paper no. 133. Retrieved from
https://www.journals.uchicago.edu/doi/abs/10.1086/466865

Pittman F. Paul, Abdul M. Hafiz, Andrew Hamm. Colorado Privacy Act Rules Finalized Ahead of July 1, 2023 Effective
Date. White & Case LLP. 14 Apr. 2023. Retrieved from https://www.whitecase.com/insight-alert/colorado-privacy-act-
rules-finalized-ahead-july-1-2023-effective-date

Plantin, J.-C., Lagoze, C., Edwards, P.N. and Sandvig, C., 2018. Infrastructure Studies Meet Platform Studies in the Age
of Google and Facebook. New Media and Society, Vol 20, No. 1, 293-310.

Polanyi, K., 1944. The Great Transformation: The Political and Economic Origins of our Time. Beacon Press.
SAEV Act, 2022. H.R.3460 - State Antitrust Enforcement Venue Act of 2022. 117th Congress (2021-2022). Retrieved
from https://www.congress.gov/bill/117th-congress/house-bill /3460

Schnitzer, M., Crémer, J., Dinielli, D., Fletcher, A., Heidhues, P., Scott Morton, Seim, K., 2021. International Coherence
in Platform Regulation: An Economic Perspective on the US and EU Proposals. Policy Discussion Paper no. 5, Yale Tobin
Center for Economic Analysis. Retrieved from https://tobin.yale.edu/research/international-coherence-digital-
platform-regulation-economic-perspective-us-and-eu-proposals

Section 230. Department of Justice’s review of Section 230 of the Communications Decency Act of 1996. Retrieved
from https://www.justice.gov/archives/ag/department-justice-s-review-section-230-communications-decency-act-
1996

Stigler, G.J., 1971. The Theory of Economic Regulation. The Bell Journal of Economics and Management Science, vol. 2,
no. 1, pp. 3-21. Retrieved from https://www.jstor.org/stable/3003160

de Strell, A. and Husovec, M., 2020. The E-commerce Directive as the Cornerstone of the Internal Market: Assessment
and Options for Reform. European Parliament, Luxembourg. Retrieved from
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3637961

Taylor Wessing, 2022. New KYBC Obligations for Online Platforms. 20 Sept. 2022. Retrieved from
https://www.taylorwessing.com/en/interface/2022/the-eus-digital-services-act/new-kybc-obligations-for-online-

platforms

Telecommunication Act, 1996. To promote competition and reduce regulation in order to secure lower prices and
higher quality services for American telecommunications consumers and encourage the rapid deployment of new

27



telecommunications technologies. Telecommunication Act of 1996. Retrieved from
https://transition.fcc.gov/Reports/tcom1996.txt

Usercentrics CCPA, 2022. California Consumer Privacy Act (CCPA) - an Overview. Consent Management Platform
(CMP) Usercentrics. Retrieved from https://usercentrics.com/knowledge-hub/california-consumer-privacy-act/.
Accessed 7 May 2023.

Utah, 2022. Consumer Privacy Act. State of Utah. Retrieved from https://le.utah.gov/~2022/bills/sbillenr/SB0227.pdf

VCDPA, 2023. The Virginia Consumer Data Protection Act (“VCDPA”). Retrieved from
https://law.lis.virginia.gov/vacodefull/title59.1/chapter53/

Zuboff, S., 2015. Bog Other: Surveillance Capitalism and the Prospects of an Information Civilization. Journal of
Information technology, Vol. 30, 75-89. Retrieved from https://journals.sagepub.com/doi/epdf/10.1057/jit.2015.5

28



