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Public Hearings on Proposed Fleood Plain lianagement Regulations
National Flood Insurance Program
Federal Insurance Adminletration _
U. 8. Department of Housing and Urban Development
(July 14, 1973)

Testimony of David J, Allee
‘ - .Coordinator, Project Agnes _
Cornell University Water Resources and Marine Sciences Center

UPROJECT ACHES" is a multi-disciplinary investigation of floed risk
nanagement funded by the U, S. Economic Development Administration;

U. 5. Qffice of Water Research and Technology; the N.Y.S5., Agricultural
Experiment Station; the N.Y.5. Cooperative Extension Service:; and sev~
eral of the Colleges of the University. ' ' ‘

L am David Allee, Professor of Resource Feconomics, Hew York State
College of Agriculture znd Life Sciences at Cornell University, Ithaca,
New York. For the past several years it has been my pleasure to coord-
inate Project Agnes, a multi-disciplinary examination of flood risk man- .
agement. You have before you a copy of the summary repert to the Lconomic
Development Administration, U. S. Department of Commerce and seweral of
the 26 appendices to that report. EDA provided a major part of the fund-
ing under its technical assistance program. Several projects are gtill
underway under funding from the Office of Water Research and Technology,
U. 5. Departmant of Interior, -

In the time allotted, I will only trouch vpen a few of our studies
that are relevant to this hearing, In perscnal contacts with vour staff
I hope we will have a chancs to go over the results of cthars.

The Politics of Tlood Plain Repulation

By way of introduction let us be clear on one point shout the cop=-
cepusal basis of what we are discussing. Individual perceptions, whether
by the developer, home owner or local government official, appear to be
biased with respect to the frequency and severity of flood damage. in-
certain, negative events like floods tend to be discounted, and the more
drastic the consequences the more likely that the probability of occur-
rence will be understated. At least this is the burden of the evidence
of studies in psychology and those that have focused on the problem of
flood perception., While public perception of flood risk was not directly
addressed by any of our studies, no indirect evidence was found to con-
tradict the position of a substantial bias, Recognize that this bias
may exist either becouse there is a basic psychological drive to ignore
catastrophic events to make decision making manageable, or there is an
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expectation of community sharing of the burden or a bias in information,
or a mix of all of these reasons and more.

Tha implication of this blas in percepiion -- if it ig indeed es
significant as it appearxs -~ is that some accepiable form of coevaion
ami/or subeldy is required to achieve an optimum level of insurance
coverage. A social optimum in this case would be from the point of view
of someone zble to Ffree himself from thée perception bizs in question,
and concerned with lessening the existing inefficiencies and drains on
the federal treasury. The situation in fire and automobile insurance
may not be sigrificantly different and note that in both cases subsian-
tial coersion by financial institutions and government is involved.

Regulatory programs, such as that being congiderad hexe, have a
number of elements in common. They all shave a gap in implemantation
between the goal as seen by the designers and acinzl accomplichment.

The capacity of those to be regulated -- land owners and local officials «~-
for filibustering and delzy, in vespomse to their perception of the prob-
lem, is substantial, By end large, regulation can proceed only as far,

and as affectively, as the consent of the regulated casn be achieved.

The regulated and the regulator zre the cnly coustants in the equazien.
Othexr participants come and go.

A loose coalition of opponents can be expected, seelking a gross.
undercutting of the capacity of the program to enforce its sanctions.
While any one coposition interest may have a relatively small problem
with the program, it will support a general cutting back of appropria-
tion and responsibility. A counter to this is to identify the likely
opponents and one-by-one accommodate them to the extent possible with~
out undermining the basic program. Often it seems to be more impoxtiant
that the other participants agree that am interest has been fairly dealt
with, than for that interest to be 'happy,” ie., quiet. 4 second counter
is to seek the help of natural allies. Most water resources management
professionals at the state level, the land use planaing fraternity and
environmental groups, among otliers, should have a natural interest in
the success of this program. ‘ o

Encovragine Appropriate Uaes of the Floed Plain

At present, outdoor recreation and farming represent uses of the
flood plain that should be encouraged rather than residences and many
other commevcial and public activities that are less flood resistant.
Yet the present regulations and insurance approaches actually work to
the disadvantage of these uses. -

Considef the folldwing from the report of David Tregaskis of a study
supervised by Professor Howard Conklin. , :

_ This study has shown that Farmers' flood losses in an
Agnes type storm comsist principally of crop, equipment and .
livestock losses. Damages toubuildings and contents are quite
nominal by comparison. BEPE - o
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The National Flood Insurance Act has the two~fold purpose
of discouraging development on the flood plains and requiring
that persons with property subject to flood damsge buy incurw
ance that can help them recover from floods rather than being
so . dependent as in the past on emergency goverument aid,

The TFloed Insurance Act contalms two requiremenits that .
impinge on farmers. The first provides that local govermments,
or Hew York 5tate, must regulate building construction on
flood plains to qualify residents thereon for subsidized flood
insurance and the second reguires that to obtain mortgage funds
borrowers must purchase flood insurance on all buildings. 1/

The minimum requirements imposed on local govermments
in the regulation of construction do not differentiate between
farm and nonfarm buildings, though the buildings are designed
for very different purposes, This can be expected to consid-
erably increase the cost of farm building construction, since
barns, being designed for animals, machinery, and supplies,
have been bullt to lees rigovous specifications in the past.

The average value of farm buildings on commercial dairy
faims in New York State approximates some $40,000 and the nor-
mal farm house would bring at least $15,000 if offered for sale
separately. To insure these buildings for mortgage purposes
will require $197.50 per year if the mortgage exceads the value
of the land as it often does. 1In addition, farmers may be
forced to place insurance on contents. This means an annual
payment of over $200 per year that will retura the farmer very
little.

It is recommended that the administration of the National
Flood Insurance Act provide separate farm standards for the
building codes local govermments must impose in flood hazard
areas and differentiate flood insurance rates to reflect the
lower levels of loss to which farm buildings normally are sub-
ject in flooded areas. Rates also should be set separately
for variocus types of farm bulldlnge.

It is further recomtﬂnded'bhat the possibility be inves=-
tigated of providing federal flood insurance for crops, live-
stock, and farm equipment at reasonable rates and on a volun-
tary basis. Insurance is not now required on these items since
it is not available except in some instances in which they can
be considered 'contents" of a building that is insured. Farm-
ers will continue to suffer severe flood losses unless this
type of insurance is made available at realistic rates.

1/ This requirement does not apply to sources of credit not federally
regulated, such as private individuals and Cooperative Farm Credit.
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- Farming is the most feasible use for most flood plains,
Crop yields usually are very high and the world today is in
need of more food. Steps to facilitate farming on the flocd
plain while minimizing flood losses .to farmers and society
as a whole will be highly desirable, 2f

Farmers and their organizations have little rezson to support the
flood insurance program as it is presently constituted, yet they cleavly
have a need for coverage. Flood relief programs dre now the main form
of assistance available only when flooding is general enough to warrant
disaster designation. Savings from such programs should be available
to facilitate coverage that meets farmer needs., OSome coverage on live-
stock and equipment is avallable privately but without accurate identi-
fication of risk areas, financial imstitutions have not developéd the
tradition of requiring it., FExperimevtal crop insurance {emphasizicg
other hazards) has been cffered by the U. S. Department of Agriculture,
but without significant subsidy and/or encouragement by lenders, it has
ot found wide support. Linked to this program but with USDA coopera-
tion it might fare differently. Encovraging farm oparztion and practices
that are more adapted to flocd risk would be casier if the available
insurance met farmer peeds. Differentiating a famm subprogram so, that
insurance is more attractive where there is a greater chance of urban
development also should be considered. Growing houses instead of crops,
even about the 100 year flood line, can mean more losses ©o the program
through the subsidized imsurance, especially where upstream development
increases the size of the 100 year floed plain. ' '

The case for recreational uses of the flood plain is similar. En-
couraging such facilities in turn encourages the preservation of open
space values of flood plains., Guidelires for construction and location
are more likely to be administered if the insurance coverage is meaning-
ful for recreation enterprise operators. But consider the following
from our report by Tommy Brown.

Flood insurance, until the establishment of the Federal
Flood Insurance Program in 1968, was conspicuously absent from
rhe list of variocus types of casualty ipsurance available to
businesses. Indeed, the Federsl Flood Insurance is available
to businesses only.through adherence by the community in which
the business is. located to specific federal requirements. Tone
of the campgrounds studied, and only four of the marinas (all
located on Lake Ontario) were aware of any type of flood in-
surance available to them.. In each case of such knowledge, the
Federal Flood Insurance Program was the one cited.: -

The Federal Flood Insurance Program is woefully inadequate
in meeting the needs of recreation fimms, especially marinas.
Fven where communities have taken the steps to allow firms to-

g/ Tregaskis, David ¥. Needed Changes in the National Flood Insurance
Act to Reflect Farm Flood Loss Experience. Part of "Project Agnes"
(see page 1 of this testimony); Department of Agricultural Economics
A. E. Res, 75~5 (April 1975), Cornell University, Ithaca, New York,
op. 21-22.




purchase the insurance, the Program does not cover damages to
outdoor swimming pools, piers, docks, breakwater facilities,
or other structures located on or partially over the water,
Nor has it covered losses due to soll erosion. In times of
flooding it is precisely these items that are most susceptible
to loss. In addition, there is no provision for insurance for
loss of operating revenues resulting from floods,

Two marinas surveyed on Lake Ontario had purchased Fed-
eral Flood Insurance prior to Hurricane Agnes. These firms
had physical damage from Agnes estimated at $25,000 each, and
loss of business estimated at $8,000 and $75,000, respectively.-
Federal Fleoed Insurance covered $1,200 in damages to the store
of one firm, and nothing in demages for the sgecond firm., None
of the firms contacted expressed enthusiasm that the Federal
Program was noticeably lightening their flood-related economic
risks. ... 3/ '

Our economy and political system functien in a manner that
assigna the risks of operating a business to the firm, However,
it has generally provided within the private sector means for
firms to purchase insurance against losses for which probability
of occurrence have been measured. These probabilities have not
been well established for flooding. Hence, the public sechor
has attempted to provide interim assurance via federal flcod
insurance., I secms that vecreation firms located on flood
plains have grounds for arguing that federal flood igsurance
coverage should be expanded to cover areas most susceptible
to flood damage =~ breakwalls, docks, etc.

Recreation is generally conceived to benefit human wel-
fare; it is provided by the public as well as the private sec-
tor. To the extent that this ig true of boating and camping,
government has some obligation to insure a continued supply of
these services and facilities, 75 to 80 percent of vhich are _
provided by the private sector. Not only does the strong pri-
vate role of providing recreational services to the public
provide justification for expanding federal flood insurance,
it also suggests justification for low intevrest loans for flood
preventive actions, and perhaps even tax incentives for taking
preventive steps. If means are achieved to allow firms ample

opportunity to take flood damage preventive measures, these
could be accompanied by restrictions such that firms not tak-
ing minimum steps by a given date would have Yimited if any .
public assistance available. 4/

Brown, Tommy L. _Assessment of Damace and Evaluation of Pecovery Mea-
sures Available to New York's Commercial Recreation Firms Following
Hurricane Agnes. Part-of "Project Agnes' (see page 1 of this testi-
mony); Department of Natural Resources Research Series No. 6 (1975)

and Cornell University Water Resources and Marine Sciences Center
Technical Report No. 96, Cornell University, Ithaca, New York, pp. 8-9.

Ibid., pp. 15-16.



Noed for a Stske Role .

State agenciecs differ widely in their capacity to complement the
very limited assistance availsble from Federal Insurance Administration
staff., Further, the states have sigunificant advantages in dealing with
units of local govermment. Constitutionally, they derive their author-
ity from the states just as dozs the federal govermment. Politically,
they have many advantages in the bargaining process of environmental
regulation. Wot the ' least of these is a greater capacity to relate pol-
icies from program to program. Ln one of the Project Agnes reports, I
argued: :

Higher levels of govermment influence local actions by
grants-in-aid, direct services and mandates. Mandating ac-
tions for local governments is constitutionally a state pre-
rogative which obviously moy be influenced in turn by various
federal inducements. In the case of the flcod insurance pro=-
gram it might appear that a formidable set of inducements had
been organized to produce effective local flood plain manage-
ment. However, there is z basis for expecting less than over-
wheiming results and an understanding of why and how a short-
fall between results and expectations may come sboui should
suggest how supplementation should be designed.

In some communities the flocod insurance program with its
subsidized insurance for existing property, and its sanctions
thircugh community grants and individual loans supporis a sige
nificant existing local interest in land use controls., Pro-
ponents of such techniques are reinforced by the requirements
and can take advantage of the expertise offered, undercutting
opposition by pointing out that the community now has neo choice,
at least for the flood plain. But what about the communities
where no sympathetic local group is significant in local af-
fairs. As others have chbserved there is rezson enough to ex-
pect effective filibustering and bargained if not outxright
noncompliance (Holden, 196G; Derthirk, 1970; Ingram, et. al.,
1974; Hahn, 1974). ' '

Even with the best of intent most small, usually rural,
cemmunities have little expertise to put into a flood plain
management effort. Others will not share the objectives of
the program and have the capacity to frustrate the intent.
This the program proposes to correct by providing all with the
data and analysis needed., Rather than a grant to fund the-
work, the Department of Housing and Urban Development of which
the Federal Insurance Administration is a part, will contract
to have it done. 1In the Susguehanng this is being done through
the basin commission rvelieving HUD's strained contract super-
vision resources. But what about the matching up of ordinance
with data, both in the initial drafting of the regulations, .
their amendment and their enforcement? It remains to be seen
how much the Congress will provide for follow-up; the agency
resources are not in place at this point. Furthermore, HUD,
like any agency dealing with local govermments, must seek to
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maintain good working relations, particularly with the more
urban jurisdictions that are most apt to have the capacity
neaded to negotiate.

Much seems to depend upon the response of the bankers
and other federally regulated loan agents. They must deter--
mine if a property is within a flood hazard zone and requive
it to be insured. This ‘should be workable, but puts the
pressure . .on the definition of that zone. Often there is con-
siderable technical latitude in what constitutes a one-hundred -
year frequency flood zone. There is the problem of evaluat-
ing future Improvements in channels, effects of dams and the
like. But perhaps the greatest threat comes from the use of
variances and permit exceptions by local gevermments vhere a
series of developments, allowed to encroach on the flood plain,
could cumulatively change the size of the hamard zone.

The denial of federal grant aid to the noan~conforming com-
munity presents a most sensitive problem., These will be grants
that both the local pesple and the granting agencies want con-
summated. At wvery ieast long hours of nepoitiation can be fore-
cest, The likely intervention of the Congressional delegation
will at least involve some awkward confrontations and may pose
the threat of legislative modification of the program. And
HUD needs to show success in its handling of the assignad re-
sponsibility. Substantial pressures exist to find ways to zcw
cormmodate the recalcitrant communities at some cost £o the
rigor of the execution of the program, What constitutes an
acceptable control ordihance? Must a residence always have
izs first floor sbove the 100 year flood elevation? What is
acceptable floed proofing for the cther uses that may be placed
below this level? The scope for bargaining is there.

Compared to most regulatory programs this one would seem
to have some features that should make it more successful.
Existing property owners may not find the degree cf subsidy
(up to 90 percent} in the insurance attractive. They certainly
didn't flock to their insurance agents in the few communities
that became eligible under the sanctionless program. But it
may be viewed by other pariicipanis in the decision-making pro-
cess as a significant compensation for the burdens of the pro-~
gram. The wateyr quality grants and enforcement programs would
secwt to veilnforce each other in this way, although the failure
to fund the grant side is probably hurting the support for the
enforcement side., Also, the popular acceptance of avoiding
high £lood risk locations would seem to be high =~ this is
limited by the extent to which hlgh risk is perceiwved as some-
thing 1ess than the hydrologlsts 100 year =zone.
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New VYork'ec Response to Flood Plain Regulation

Wisconsin has had a mandated flood plain regulation pro-
pram since 196G. A few other stiates had £oiloved suir prior
to the late 1973 amendments to federal fleood insurance program
that raised the coverage and added the sanctions. New York
had a governcr's bill in its legislature in early 1973 that
used the Wisconsin program as a wodel, adding to it features
which students of the Wisconsin experience had found desirable
(Yaangen, 1972). It esseéentially provided for a local zoning
of the flood plain subject to state guidelines and technical
assistance and local enforcement, with the threat of state as~
sumption of either responsibility if not performed adequately.
Reaction in the state assembly was to seek a county interven-
ing role between local and state actors to further protect
the home rule principnle. Intervestingly, when the federal
amendments became known this was dropped in faver of limiting
state intervention to only those communities Lo be designated
by HUP as having flood hazards; and limiting the state to
only constraints on flocd plain use suff1c1ent o qualify for
the federal insurance.

New York has some 1550 local jurisdictions, Of these 960
are towns and the remainder divided betwean villages and cit-
ies. Over 1000 are expected to be designated by HUD as con~
taining cone or more flood hazard areas. How many of ihese
will accept the state's offer to draw up the ordinances and/ox
enforce them once adopted? While some will find the threat of
state intervention and offer of technical assistance a suffi-
cient reinforcement to local interest for land use regulation, -
there will be those small, rural jurisdictions that will be
quite happy to let the sgtate take the heat from their consti-
tuents, And some communities which lack building permits and
building inspectors now will find it much easier to let the
state provide this service than to do it themselves or jein
with their neighbors or Iet the county do ito

Technical assistance from the state, however, should fa«
cilitate inter~municipal coordination and cooperation. It
should provide expertise which can be used to bargain with
HUD. Professional values in implementation, uniformity between
jurisdictions, linkages to other flood risk and water msnage-
wen# alternatives and plans should be enhanced., If adequate
resources are forthcoming it should be possible to monitor the
cumulative effects of exceptions and variances, and at least
give the local land use regulators access to the knowledge of
such effects, if not reinforcement in its application. It
would seem that the likelihood of two agencies (HUD and the
state) finding enough resources between them to do the needed
follow-up would be greater than if only one of them were in-
volved., :

However, it should be noted that the gresatest advantage
in state involvement may be in the constitutional question of
who has the authority to mandate a local govermment action,
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It should be clear under the New York statute that local com-
pliance is indeed mandated., This is an addition to the incen-
tive of the federal sanctions.

Similarly, the use of the police power to achieve flood
plain regulation should be enhanced at least insofar as any
challenges based on the taking issue are usually not as impor-
tant to the use of the police power as is the attitude of the
enforcing officials, nonetheless it is not without signifi-
cance. Now the state is more likely to be a party to the ac-
tion. Also it is clearer to the courts that this is a socially
sanctioned use of the police power; cause and effect should be
more clearly identified; at least to the extent of the subsidy
for dngurance on existing buildings some compensation is pro-
vided, and although the cost is affected there 1is no particular
prohibition on uses of land similar to those on surrounding
parcels, Wnile these are points that have sustained land use
controls in the past, and exist technically under the federal
program alcne, they should be sirengthened in the court's
eyes by being reinforced by a state legislative act. 5/

Traditionally federal programs have encouraged allied state efforis
through the cost~sharing route. Federal funds give state agencies a
measure of independence and some discretion to respond to the more pro-
fessionally or technically determined priorities, The Federal Insurance
Administration should consider the development of an emergency state
exacuted assistance and monitoring program. Requesting direci funding

vom the Congress is one route. Another would be to support the broad-
ening of responsibility and funding under Title IIL of the Water Resources
Planning Act of 1965 now being reviewed by the Senate Interior Coumittec.

A long term role for the states exists in the problem of coordina-~
tion between local jurisdictions. You have a problem of deciding what
to accept as suitable ccordination under these proposed yules. The
state as an arbitoy and in certifying that coordination in fact meant
accommodation of legitimate interests would probably perform a most
useful role., Likewise, the states may have some compelling advauntages
in dealing with the problem of upstream land use changes that can have
guch dramatic effects on the size and frequency of downstream flooding.
Ia just a few years subdivisions upstrean can double the effective size
of the 100 year flood plain, When recognized in your five year update
this could greatly increase the size of the subsidized portion of the
program as the 100 year line is moved to inciude more property. At pres-
ent, your regulations do not address this issue., 1Ip addition to a prob-
lem of authority in such inter-community arbitvation, the state may have
some political advantages as discussed above,

§/ Allee, David J. Flood Risk Management -~ Lessons in Inter~Governmental
Environment and Land Use Control. Part of "Project Agnes" (see page 1
of this testimony); Department of Agricultural Economics Staff Paper
Ho. 74-28 (November 1974), Cornell University, Ithaca, New York.
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Some Oncoing Research

Tn one of the studies cited in the Project Agnes summary report,
Dan Moore provides a progress roport on the linkage of community char-
ascteristics to acceptance of the program. James Prestoen, also of our
Rural Sociology Department, is now counducting some interviews in commun-
ities of different characteristics that seem linked to acceptance.
Hopefully, this work will provide some insight on how to tailor imple-
menting approaches =~ education, techanical assistance, authority rein-
forcement, admipistrative services and the like. Communities are not
alike. TFailure to recognize this, especially if reinforced by unwar-
ranted notions of the equity of equal procedural treatment can lead to
mogt unequal results in the application of public programs and the pro-
vision of public services == ie., result in the fact of upnequal treat-
ment under the law, ' _

| \

Other continuing studies are attempting to provide improved models
for the evaluation of the impact of upctream land use on downstream:
flood risk, the general hydrology of small watersheds and the ménitor-
ing of changes in the configuration of the floodway and flood fringe.
Pesidas considering the economics of lznd use in the flood plain, atten-
tion is being given to the problem of relocation of existing fleed plain
structures. Finally, a study just getting underway hopes to examine the
full range of tools avallable to link recrcation and park development
to the flood plain, L

As results beccme available from these studies they will be pro-
vided to you. '

Thenk you for this cpportunity. You deserve to commended for
secking this wide involvement in ycur rule-making process.



