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An opportunity to reimagine investment arbitration in Beijing

by
Mark Feldman”

In recent years, some arbitration institutions in China have expanded their services to include
international investment arbitration. Such expansion has been achieved by developing rules and
arbitrator rosters focused specifically on investment arbitration, as well as through conclusion of
cooperation agreements with relevant institutions, including the International Centre for
Settlement of Investment Disputes (ICSID). In this area, institutions based in Shenzhen (Shenzhen
Court of International Arbitration) and Beijing (China International Economic and Trade
Arbitration Commission, Beijing Arbitration Commission) are noteworthy.

Two additional Beijing-based institutions—established, respectively, in 2015 and 2020—could
further advance investment arbitration in China. The first—the Asian Infrastructure Investment
Bank (AlIB)—has an opportunity, as the world’s second-largest multilateral development bank by
membership, to play an important role in international investment dispute resolution, similar to the
role that has been played by the world’s largest multilateral development bank, the World Bank,
through its development of the ICSID Convention and establishment of ICSID. The second—the
International Commercial Dispute Prevention and Settlement Organization (ICDPASO),
according to its Charter, “an international non-governmental and non-profit organization” (Art.
2)—includes international investment dispute resolution within the integrated dispute prevention
and resolution services it will provide.

Since 2018, the AIIB has published an AlIB Yearbook of International Law. The 2019 Yearbook
examined “the role of international organizations in promoting effective dispute resolution,”
including whether the AIIB was “well placed” to serve as a “modern ICSID” for investment
relating to China’s Belt and Road Initiative.! More than 55 years after the conclusion of the ICSID
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Convention, there is indeed an opportunity for a Beijing-based multilateral development bank with
global membership to reimagine how a major bank of this kind might support international
investment dispute resolution. In particular, the AlIB should consider developing one or more
instruments that:

e are more ambitious in scope than the ICSID Convention by addressing not only
investment dispute resolution, but also substantive investment law standards, including,
in particular, the standard of sustainability;

e accord particular weight to dispute prevention (e.g., by establishing one or more offices
to facilitate communications between investors and governments, such as the Office of
the Foreign Investment Ombudsman in the Republic of Korea);

e accord particular weight to mediation (e.g., by providing detailed procedural guidance,
as illustrated by the “Mediation Mechanism” attached as Annex 6 to the EU-Singapore
Investment Protection Agreement);

e address investment facilitation (not unlike, e.g., the Regional Comprehensive
Economic Partnership, which includes a detailed provision on investment facilitation
(Art. 10.17)); and

e encourage regional diversity—in particular with respect to representation of Asia—
when developing and updating rosters (whether for arbitrators, conciliators or
mediators).

Regarding ICDPASO, in 2021 the organization finished drafting a set of Investor-State Arbitration
Rules and committed to launching investor-state arbitration services “in a timely manner in
response to the needs of the international business community.”?> An ICDPASO framework for
dispute prevention and resolution ultimately could place greater emphasis on alternatives to
arbitration (through dispute prevention and mediation services) and offer greater
institutionalization (through, potentially, appellate scrutiny of awards). Investment arbitration
within such a framework would be innovative. Success on these fronts—dispute prevention,
mediation, arbitration, appellate review—would require recruitment of world-class talent.

Regarding such recruitment, ICDPASO has launched a global recruitment process for arbitrators.
Through that process, ICDPASO can further develop a distinctive framework for resolving
international investment disputes by developing a panel of arbitrators that reflects genuine regional
diversity, with strong representation from Asia. ICDPASO ultimately could develop an innovative
model for international investment dispute resolution by combining greater integration of services


https://ombudsman.kotra.or.kr/ob-en/index.do
https://eur-lex.europa.eu/resource.html?uri=cellar:55d54e18-42e0-11e8-b5fe-01aa75ed71a1.0002.02/DOC_3&format=PDF#page=11
https://rcepsec.org/wp-content/uploads/2020/11/Chapter-10.pdf
http://en.icdpaso.org/content/2185
http://en.icdpaso.org/content/2265

(including dispute prevention, mediation, arbitration), greater institutionalization (with some form
of appellate review) and greater regional diversity (especially greater representation from Asia).

The AlIB and ICDPASO ultimately could contribute to the development of a Beijing-based
international investment dispute resolution hub along complementary, but not identical, paths. For
the AlIB, any work in this area should closely consider the link between international investment
and advancing infrastructure connectivity in Asia (the AIIB’s core mission), just as linkages
between international investment and economic development informed the ICSID Convention’s
design. In particular, the AIIB’s infrastructure connectivity mission could inform policy choices
concerning the scope of covered “investors” and “investments.”

ICDPASO—which, at its core, is a dispute prevention and resolution organization—could focus
instead on procedural innovations, in particular developing a novel investment dispute resolution
framework that could offer an unprecedented combination of service integration,
institutionalization and regional diversity.

* Mark Feldman (mfeldman@stl.pku.edu.cn) is Professor of Law at Peking University School of Transnational Law.
The author wishes to thank Julien Chaisse, Wenhua Shan and an anonymous peer reviewer for their helpful peer
reviews.
! pp. 1-3, chapter by Malik Dahlan, who argued that the AlIB could serve as a “modern ICSID” for Belt and Road
disputes.
2 Speech by Liu Chao, Secretary-General of the ICDPASO, at the World Law Congress Colombia 2021 (Dec. 3, 2021).

The material in this Perspective may be reprinted if accompanied by the following acknowledgment: “Mark Feldman,
‘An opportunity to reimagine investment arbitration in Beijing,” Columbia FDI Perspectives, No. 353, March 20,
2023. Reprinted with permission from the Columbia Center on Sustainable Investment (http://ccsi.columbia.edu). ” A
copy should kindly be sent to the Columbia Center on Sustainable Investment at ccsi@law.columbia.edu.

For further information, including information regarding submission to the Perspectives, please contact: Columbia
Center on Sustainable Investment, Matthew Conte, at msc2236@columbia.edu.

The Columbia Center on Sustainable Investment (CCSI), a joint center of Columbia Law School and Columbia
Climate School at Columbia University, is a leading applied research center and forum dedicated to the study, practice
and discussion of sustainable international investment. Our mission is to develop and disseminate practical approaches
and solutions, as well as to analyze topical policy-oriented issues, in order to maximize the impact of international
investment for sustainable development. The Center undertakes its mission through interdisciplinary research,
advisory projects, multi-stakeholder dialogue, educational programs, and the development of resources and tools. For
more information, visit us at http://ccsi.columbia.edu.

Most recent Columbia FDI Perspectives

e No. 352, Nicola Woodroffe and and Erica Westenberg, “Governments and companies must address climate and
governance risks when petroleum assets change hands,” Columbia FDI Perspectives, March 6, 2023

e No. 351, Marian Ingrams and Katharine Booth, “Hardening soft law: strategic use of the OECD Guidelines to
achieve meaningful outcomes,” Columbia FDI Perspectives, February 20, 2023

e No. 350, Riccardo Crescenzi, Roberto Ganau and Michael Storper, “Outward FDI and home country
employment,” Columbia FDI Perspectives, February 6, 2023



http://ccsi.columbia.edu/
mailto:ccsi@law.columbia.edu
mailto:msc2236@columbia.edu
http://ccsi.columbia.edu/
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20352%20-%20Woodroffe%20and%20Westenberg%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20352%20-%20Woodroffe%20and%20Westenberg%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20351%20-Ingrams%20and%20Booth%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20351%20-Ingrams%20and%20Booth%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20350%20-%20Crescenzi,%20Ganau,%20and%20Storper%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20350%20-%20Crescenzi,%20Ganau,%20and%20Storper%20-%20FINAL.pdf

e No. 349, Jose Godinez and Mahmoud Khalik, “Corruption and FDI: The role of social brokers,” Columbia FDI
Perspectives, January 23, 2022

e No. 348, Gary Gereffi, “How to make global supply chains more resilient,” Columbia FDI Perspectives, January
9, 2023

All previous FDI Perspectives are available at https://ccsi.columbia.edu/content/columbia-fdi-perspectives.



https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20349%20-%20Godinez%20and%20Khalik%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20348%20-%20Gereffi%20-%20FINAL.pdf
https://ccsi.columbia.edu/content/columbia-fdi-perspectives

