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Abstract

This working paper analyses the transformations of the Mexican labour regulation model in its different
phases. The first phase is selective inclusion of waged workers among the beneficiaries of the development
driven by the internal market. The second phase includes the deactivation of labour protections in the wake
of successive economic crises and the move towards a growth model based on exports in the framework of
the North American Free Trade Agreement (NAFTA). The third phase begins with the deep institutional re-
forms linked to renewed trade negotiations with the United States. Finally, the paper presents the genesis
and characteristics of the new labour regulation model, which is based on the 2017 constitutional reforms
and the 2019 Federal Labour Law, and examines the impact that these developments have had on workers.
The paper has at its core the linkages between the Mexican labour regulation model and trade liberalization.
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Introduction

The Mexican labour regulation model has passed through various stages since its institutionalization be-
tween 1917 and 1931, having later stabilized under the post-revolutionary political system of the 1940s."
During the first stage, from the 1930s to the mid-1970s, salaried workers were part of a select group that
benefited from an economic model driven by the internal market. The second stage was characterized
by a weakening in the protections offered by labour institutions, in the wake of successive economic cri-
ses and as a result of the move towards a growth model based on exports and on economic integration
with other North American countries. The last and most recent stage began with the reform of article 123
of the Political Constitution of the United States of Mexico on 24 February 2017 and its transposition into
the Federal Labour Law in 2019.2 The origin of these reforms lies in the negotiations on the Trans-Pacific
Strategic Economic Partnership Agreement (TPP)? and on the new trade deal to replace the North American
Free Trade Agreement (NAFTA), known as the Agreement between the United States of America, the United
Mexican States and Canada. These reforms were also driven by long-standing calls for the democratization
of the Mexican working world, going back at least to the trade union revolt in the 1970s and continuing to
the political shake-up in Mexico in July 2018.

The institutionalization of the previous labour model was the result of a dual legislative and political pro-
cess.In 1931, the Federal Labour Law regulating the implementation of article 123 of the 1917 Constitution
was adopted and, in 1938, trade unions became part of the structure of the single-party State, ruled by
the Party of the Mexican Revolution (Partido de la Revoluciéon Mexicana), which held uninterrupted power
between 1929 and 2000 (first as the National Revolutionary Party (Partido Nacional Revolucionario), then
the Party of the Mexican Revolution, then the Institutional Revolutionary Party (Partido Revolucionario
Institucional) (Bensusan 2000).

As Lorenzo Meyer (1977) warns, one of the central features of the former Mexican political system was its
authoritarianism, as defined by Juan Linz (1975) in his classic study of political regimes. The system was
characterized by limited pluralism, a poorly defined ideology and an absence of large-scale social mobi-
lization, except during the initial phase. Although Mexico claims to be a democracy, and was formally es-
tablished as such by the 1917 Constitution, a single political coalition held power in the country from the
time when the new post-revolutionary order first emerged until 2000. From 1929, this coalition eventually
formed a single-party State that held executive power at the federal and local levels, as well as a majority
in the legislature and the judiciary, thereby consolidating their “effective and continuous monopolization
of power”. In short, the formation of the Mexican State was characterized primarily by the centralization
of power around the figure of the President, the non-division of power in practice and the corporatism of
social organizations (for both workers and peasants), represented in a single-party State (Meyer 1977).

As often occurs in this type of political system, the corporate-statist arrangement required the recognition
of monopolies to represent the interests of workers, which acted as privileged agents in their dealings with
the Government (Schmitter 1992). Mexican corporatism, which took shape in the late 1930s and was consol-
idated during the following decade, expanded the social base of the post-revolutionary regime. Unionized
workers were given certain benefits in exchange for their loyalty, and institutional channels were created
to allow the State to take control of social and political conflicts (Meyer 1977; De La Garza 1988 and 1991).
The process that led to widespread corporatism among trade unions received significant institutional sup-
port through the promulgation of a labour law that, despite its apparent pluralism, did not recognize any
other form of representation for workers except for that provided by organizations that were supported,

' Alabour regulation model can be defined by a series of distinct characteristics: the level of state intervention (the greater the level of
state intervention, the less liberal the system), the preferred means or instrument for improving labour conditions (confrontation vs
cooperation), the level of inclusion/protection of workers (generalized or selective), the recognized level of protection (higher or low-
er) and the type of relationship established between the State and trade unions (pluralist or corporate). This concept can be used for
both analytical and descriptive purposes and to distinguish labour regulation models from one another. In Mexico, the labour reg-
ulation model is statist, non-cooperative, corporate-statist, and inclusive yet selective, and it offers a high level of protection for the
period in which it was designed. This model was developed through a legal-political process of institutionalization that culminated
in the late 1940s. For further discussion about this concept, the various options for labour regulation models and the models used
in countries such as Germany, Canada, the United States, Brazil and Argentina, see Bensusan 2000, 35, paras. 312-366. From here
on, we will use either “labour regulation model” or “labour model” to refer to this concept.

2 See DOF(2017).

3 This later became the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP).
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and controlled politically, by the State. Coercive forms of affiliation were used in collective agreements (such
as exclusion clauses that make trade union membership obligatory), and practices were popularized that
entirely undermined the internal democracy and transparency of trade unions, which led to the creation
of artificial majorities (Bensusan 2000, 218).

Consequently, despite the political transition to democracy that began in 1988 — or even earlier, according
to other studies* — and the political change seen in the Government following the victory of the opposition
candidate in the 2000 presidential elections, state corporatism remained unshakeable and continued to
serve various political parties and economic models. The transition to a new labour model and the democ-
ratization of the trade unions was therefore postponed until a better opportunity arose.

Conversely, each labour reform implemented over the course of the past nine decades maintained the
three pillars of the Mexican labour model: state control over worker organization and vindication, inter-
vention of the executive branch in dispute resolution through a tripartite justice system, and the concen-
tration of power in the hands of trade union executive boards. Notably, the executive branch maintained
control over the administration of justice on labour matters through the use of conciliation and arbitration
boards. These boards, which comprised government representatives, workers and employers, provided a
mechanism through which the Government could control the system by acting both as the arbitrator and
as an interested party.> The weak rule of law paved the way for the introduction of this model, which was
characterized by its ambiguous design and high levels of discretion and which operated in different ways
under the two development strategies used in Mexico over the years.

At first, when the approach to economic growth was focused on strengthening the internal market through
the substitution of imports, the labour model allowed formally employed workers to benefit from develop-
ment (De La Garza 1988 and 1991; Palma 2011). Later, when the critical failures of the old economic model
became apparent and the State was forced to refocus the economy away from commercial liberalization
towards exports, primarily towards the United States (US), the labour market became more flexible and
jobs became more precarious, a trend that has continued to this day and has resulted in a loss of purchas-
ing power and decreased access to benefits for workers.®

As will be discussed in this article, a combination of different mechanisms and practices were used to un-
dermine the protections supposedly provided by labour institutions. From the point of view of successive
Mexican governments and various multinational companies, this strategy fulfilled its objectives, having
managed, surprisingly, to push down wages without upsetting the industrial peace (Bensusan, Carrillo and
Ahumada Lobo 2011). Consequently, between the mid-1980s and 2018, successive governments from across
the political spectrum (both the Institutional Revolutionary Party and the National Action Party) maintained
this strategy and pursued the same political policy. As a result, efforts to democratize the labour model, as
called for during the trade union uprising in the 1970s, were postponed. Furthermore, many researchers
(De Buen 2013; Blanke 2007; Bensusan and Middlebrook 2013; Vega 2019) agree that the system of trade
union representation in Mexico was almost entirely distorted, serving more to protect the interests of em-
ployers and maintain industrial peace than it did to defend the rights of workers, in exchange for which
trade union leaders received unfair economic advantages.

The third stage, which began with the constitutional reform of 24 February 2017 and its transposition into
labour legislation on 30 April 2019, involved a radical reworking of the old model with the aim of giving
workers control over the exercise of their collective rights. This was accompanied by a new labour policy to
improve wages, adopted by the recently elected Government in December 2018 (Bensusan 2019a).

4 For some authors, the origin of the transition to democracy lies in the result of the 2000 elections, when the electorate chose political
change by electing a new political party (National Action Party (Partido de Accién Nacional)) to the presidency for the first time the
Institutional Revolutionary Party - originally called the National Revolutionary Party, but renamed the Party of the Mexican Revolution
in 1938 and the Institutional Revolutionary Party in 1946 - seized control in 1949. For other authors, this transition began with the
end of the Institutional Revolutionary Party’'s hegemony following the hard-won 1988 election, when an opposition candidate (albeit
one that had emerged from the ranks of the Party) won a large portion of the vote and cast doubt over the certainty of the outcome.
Other authors go further back still to the process of political liberalization that began with the electoral reforms of 1977, or even fur-
ther back to the student movement of 1968. See Bizberg (2015a), Bolivar (2013), Merino (2003) and Méndez de Hoyos (2007).

5 Formore information about the tripartite nature of the conciliation and arbitration boards, their dependency on the executive branch
and their operational challenges, see Bensusan and Alcalde (2013).

6 For an analysis of the primary labour indicators in the late the 2010s and of the inequality among various groups of workers regard-
ing access to decent work, see CONEVAL (2018).
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Although this transformation was driven in part by international pressure during negotiations on trade
agreements (the TPP and the Agreement between the United States of America, the United Mexican States
and Canada), there were other factors. As mentioned earlier, the history of these changes dates back to the
demands made by various sectors for the recognition of their rights, such as during the “Democratic Trend”
protests held by the national electricians’ union in the 1970s. Various attempts to establish independent
trade unions have also been made, albeit with little success (Trejo Delabre 1978). These demands were rec-
ognized much later in the various reform initiatives adopted by opposition parties, independent trade un-
ions and labour experts (Bensusan and Middlebrook 2013). During the most recent presidential electionsin
June 2018, they also formed part of the winning candidate’s policies on freedom of association and wages.”

To further develop these arguments, we will examine the changes made to the Mexican labour model dur-
ing the first two stages. We will then compare the agreements and labour standards linked to NAFTA and to
the Agreement between the United States of America, the United Mexican States and Canada, and we will
identify the differences between the two instruments. Lastly, we will discuss the genesis and characteristics
of the new labour model, which is based on the 2017 constitutional reforms and the 2019 Federal Labour
Law, and we will examine the impact that these developments have had on workers. Throughout this analy-
sis, we will focus on the relationship between the Mexican labour regulation model and trade liberalization.

7 Seethe 2018-2024 National Plan of the National Regeneration Movement (MORENA) in MORENA (2017) and L6épez Obrador (2018).
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» 1 From selective inclusion to deactivation of
workers’ protections

Between the 1950s and the 1980s, the Mexican labour regulation model favoured workers in the most dy-
namic economic sectors, such as oil, mining and the automotive industry. During this period, economic
growth was dependent on the expansion of domestic consumption. This model perfectly suited large pri-
vate and state businesses, in which official trade unionism reigned supreme, owing to its links to the State.
These institutional agreements were most effective in the run up to the mid-1970s, a period of “stabilizing
development” characterized by economic and real wage growth and by price stability. Rather than ensur-
ing industrial peace, this model led to a substantive exchange of benefits with regard to wages, social se-
curity, a rise in purchasing power and social benefits.? Although trade unions steered clear of the produc-
tive sector, a political negotiation (“controlled negotiation”) over salaries took place that allowed salaries to
be linked to the productivity of each sector, with the exception of the most developed sectors such as the
automotive industry (Reyna 1978; Palma 2011).°

During the second stage of the development of the Mexican labour model, which was marked by successive
economic crises (in 1976, 1983, 1987 and 1994) and, later, by the adoption of the export model (with the
signing of NAFTA), various aspects of the labour model (number of employees, functions, working hours,
and so on) became more flexible of their own accord, without the need for legal reform. Employment con-
ditions declined as a result of the losses endured during the negotiation of collective agreements and con-
tratos-ley [industry-wide legal agreements] in important economic sectors. Another factor was the exponen-
tial expansion in subcontracting in sectors such as the automotive industry, which encouraged enterprises
to outsource jobs to companies that manufactured car parts or provided other specialist services such as
logistics (Arteaga and Carrillo 1988).

This rise in outsourcing, together with the sudden drop in, and subsequent stagnation of, wages, was
the result of the deactivation of labour institutions that had been responsible for the important progress
achieved during the previous stage, such as the introduction of collective bargaining with large business-
es, which had previously been carried out mainly by the State. Another important achievement was the
adoption of the active wage policy, which the National Commission on Minimum Wages had been respon-
sible for implementing since the 1960s; however, following the start of a wave of privatizations in 1982, the
Commission began operating in direct contradiction to its mandate (De La Garza 1992; Bensusan 2019a).

As a way of combating the successive crises of the 1980s, the Government agreed a number of economic
deals with the main allied trade unions with the aim of reducing inflation through wage increases; howev-
er, these increases were ultimately lower than the overall rise in prices. This strategy led to a considerable
loss of purchasing power in real terms for workers on the minimum wage, the real value of which had, by
2016, dropped to 25 per cent of its value in 1982, according to the National Commission on Minimum Wages

8  For information about the process of Mexican development, the various stages and the impact on the labour market, see Moreno-
Brid and Ros (2009).

9 During this stage, real wage increases were achieved through political negotiation between the State, trade unions and employers,
under the control of the Government, which improved workers’ purchasing power within the limits set by government policy (Reyna
1978). Following successive crises and various deals, however, the opposite trend then emerged: wage control to reduce inflation
and, later, to keep wages competitive for exports (Palma 2011).
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(Moreno-Brid and Garry 2015)."° Contractual wages were also affected, first by the introduction of limits on
wage increases resulting from economic deals and later by the imposition of implicit minimum wage lim-
its during negotiations, in line with the model percentage increases for the minimum annual wage set by
the Commission. In fact, as it was the labour authorities themselves that controlled collective bargaining in
the most important economic sectors (which were under federal jurisdiction), institutional channels were
used to impose wage caps despite the inflation crises (De la Garza 1993). These wage adjustment policies
included in the various economic deals were accompanied by other fiscal and currency exchange meas-
ures, as well as a rise in privatization and trade openness, which enabled Mexico to accede to the General
Agreement on Tariffs and Trade (GATT) in 1986 (De la Garza 1993)."

Although official trade unionism, in particular between 1983 and 1987, threatened to lead to general strikes
in protest against the introduction of an adjustment process that would lead to lower working condi-
tions, the leaders of the largest central trade unions ultimately embraced government policy on the matter
(Bensusan 1987, 262). Since that time, few collective agreements with public and private businesses have
survived without suffering dramatic changes to working conditions, in particular in the automotive indus-
try. Although the flexibility of such agreements varied, they tended to lead to unilateral decision-making
on issues such as technological change, the employment of casual workers and trabajadores de confianza
[employees in positions of trust, who are not permitted to join the same trade union as other employees],
and worker mobility (De La Garza 2000, 204-205).

The proliferation of employer protection agreements - the result of a significant distortion in the exercise
of collective rights under the control of trade union leaders - was a decisive moment in the move towards
an export model based on precarious employment and low wages. Employer protection agreements are
defined as “instruments agreed with the secretary-general of an artificial trade union that is registered with
the authorities and acknowledged by the employer, with the aim of allowing the employer to avoid true
bilateralism in the determination of working conditions” (Bensusan 2007a). In practice, such agreements
facilitate collusion between trade unions and businesses to allow the latter to evade their legal responsibil-
ities. Such agreements, which may be seen as a distortion of the old corporate model, are based on various
aspects of the post-revolutionary labour model: the lack of collective autonomy from the State; the arbi-
trary division of local and federal jurisdictions within each industry with regard to the exercise of collective
rights; the restrictive use of trade union classifications (enterprise-level unions, industrial unions, trade as-
sociations, and so on) during the registration process (thereby encouraging union fragmentation and ar-
tificial divisions); the absence of a regulated collective bargaining process in which workers decide which
union is authorized to negotiate on their behalf and all agreements are approved by the beneficiaries; the
coercive powers of affiliation (exclusion clauses)'? the absence of rules to encourage internal democracy,
transparency and accountability; and the tendency for businesses and factories to pursue negotiations,
combined with the lack of union representation within the company, with very few exceptions (Bensusan
2007a). With the exception of the last two of these leftovers from the old union system, all other aspects
were changed during the 2019 reform of the Federal Labour Law. We will examine this further in the last
section of this article.

© For an estimate of the change in minimum wages and the loss of purchasing power between 1935 and 2018, based on data from the
National Commission on Minimum Wages, see Aguirre Botello (2019). For information about changes in minimum wages between
1992 and 2020, see the website of the National Commission on Minimum Wages, https://www.gob.mx/conasami/documentos/tabla-
de-salarios-minimos-generales-y-profesionales-por-areas-geograficas.

" For more information on the industrialization model between the 1940s and the 1970s, the loss of macroeconomic stability, the ad-
justment process, the structural reforms and the move towards the export model in Mexico, see Moreno-Brid and Ros (2009, 132-
270).

2 There are two types of clauses on union-building in the Federal Labour Law: a clause on exclusion based on starting to work for an
employer, which is still in force and which makes it compulsory for workers to become affiliated to the union that holds the collec-
tive agreement under which they are working; and a clause on exclusion based on separation, which obliges employers to dismiss
employees who leave or are expelled from the union. This clause was declared unconstitutional and was removed during the 2012
reform of the Law (Renddn Corona 2005; Bensusan and Middlebrook 2013).


https://www.gob.mx/conasami/documentos/tabla-de-salarios-minimos-generales-y-profesionales-por-areas-geograficas
https://www.gob.mx/conasami/documentos/tabla-de-salarios-minimos-generales-y-profesionales-por-areas-geograficas
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Although employer protection agreements were commonly used in Mexico and there is evidence that were
already in use in the 1930s, they remained limited to the construction and fashion sectors until at least the
late 1980s (Bensusan 2007a). Such agreements became a valuable tool for expanding the new economy
linked to productive restructuring and the export model, however. Although through this institutional ar-
rangement trade unions were formally granted a considerable range of coercive powers during bargaining,
in practice the agreements made it possible for employers to make many unilateral decisions regarding
working conditions. This was the case in the service sector (for example, air carriers, banks and commercial
companies in the retail and wholesale sectors), the maquila [offshore processing or assembly plant, often
in a free trade zone] export industry in the north of the country and the car parts sector of the automotive
industry, which was the most successful branch of Mexico's export market (Bouzas 2007; Bensusan and
Reygadas 2000; Carrillo and Gomis 2013).
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» 2 Opening up to trade and the export model:
consequences for workers, a literature review

This section will examine the correlation between the institutional deactivation of protections for workers and
the process of developing trade openness and economic integration with North America. Productive restruc-
turing in various sectors, such as the automotive industry, and the expansion of the maquila export industry
allowed Mexico to begin to establish a new position for itself within the world economy, which was accom-
panied by a loss of job security and a drop in wages, a trend that accelerated from the late 1980s onward.

According to Bizberg (2015b, 44), Mexico developed towards a model of “capitalism based on international
subcontracting”, with a productive apparatus that was “unorganized, as the configuration of the productive
structure was decided externally”. Bizberg understands international subcontracting to mean the process
through which, on the basis of contracts with multinational companies, Mexico imports goods from Asian
countries for assembly and subsequent export, primarily to the United States. This process is characterized
by a low level of state intervention in the economy and by minimal coordination between unions and the
business sector, primarily owing to the fragmentation and weakness of workers' organization. Furthermore,
according to Bizberg, this type of capitalism coincided with “a system of industrial relations dominated by
flexibility and a lingering system of well-being oriented towards assistencialism” (Bizberg 2015b, 44).

The maquila export industry serves as an example of the correlation between this form of integration into the
world economy, the loss of sense of protection provided by labour institutions and the quality of jobs. This is
supported by the studies carried out by the Northern Border College (COLEF) based on surveys conducted
in 1990 and 2000 and, in particular, the studies carried out by Carrillo and Gomis in the late 2000s (2013, 35
and 51-52). These studies demonstrate that the factors leading to the development of the maquila export
industry in Mexico included low wage levels, the lack or low quality of trade union representation and the
country’s geographical proximity to the United States, as the industry was initially based in the border area.

The researchers also demonstrated that one characteristic of multinational maquila companies (compared
with other types of companies) was the high proportion of female employees and the precarious nature of
many jobs. More women were employed in US companies, in companies based in the north of Mexico and
in smaller companies. Working conditions for employees of maquila companies were worse with regard to
wages and to the lack or low level of trade union representation.’® The situation was even worse in com-
panies with a large proportion of female employees. The situation varied from city to city; for example, in
Tijuana there were more female employees than in Ciudad Juarez (70 per cent compared with 55 per cent).
There were also sector-based differences; in the car parts sector, for example, almost 70 per cent of work-
ers were men, while in the electronics industry more than 75 per cent were women (Carrillo and Gomis
2013, 35). The researchers also observed that, in the mid-2000s, maquila companies began to employ a
higher proportion of men, although female employees remained dominant (Carrillo and Gomis 2013, 36).

These findings were corroborated by a research project in which the researchers examined five cases of
economic and productive success in various maquila companies located in the state of Chihuahua. The
study showed that job and productivity growth under the export model did not lead to higher wages, as
had been promised by NAFTA. The main factors behind this were macroeconomic pressures, the restrictive

3 Maquila companies benefited from a special fiscal system that allowed them to import, assemble, process and export goods with-
out paying duties on them. The maquila programme was wound down in 2006 in response to the tariff relief offered under NAFTA,
whereupon it was replaced by the Manufacturing and Maquila Export Industry (IMMEX) Programme (Carrillo and Gomis 2013, 39).
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minimum wage policy in place since the 1980s, corporate inertia and the ability of maquila associations
to artificially push down workers’ contractual wages. Owing to the lack of truly representative unions ca-
pable of negotiating agreements and providing grassroots support, wages were always set unilaterally or
through employer protection agreements and were systematically set lower than productivity increases
or even inflation. Another factor was the absence of mechanisms to incentivize workers’ participation in
production management. As a result of all these factors, even in model businesses that were succeeding
in their respective sectors, workers did not see any improvement in their wages or working conditions and
did not benefit from the success of the export model. The same study also showed that, between 1981
and 1988, the salaries of manual labourers and technicians dropped while benefits increased slightly, in-
cluding for employees who, unlike other workers, had received a wage increase (Bensusan and Reygadas
2000, 39 and 53-54).

According to another study on the fashion maquila industry conducted in the mid-2000s, working conditions
in companies that manufactured various brands of clothing were characterized by high workforce turno-
ver and geographical mobility, the extensive use of labour, a low level of qualifications among workers, low
wages, little-to-no unionization and heightened vulnerability for workers. Jobs in the weakest areas of the
supply chain - clandestine workshops and domestic work - were even more precarious (Bensusan 2008).

The restructuring of the automotive industry led to greater integration into the US economy and, in turn,
a new technical composition of the labour force, driven by relocation to the north. This process went hand
in hand with the expansion of export maquila businesses (such as in the car parts sector) that had not pre-
viously existed in Mexico, which encouraged the subcontracting of work and services in the sector. In addi-
tion, more women joined the workforce, old labour agreements were made more flexible, and new facto-
ries were opened in the north of the country that operated based on collective agreements that met only
the minimum requirements established under the Federal Labour Law. On top of all that, wages dropped
to levels last seen in the 1980s (Arteaga and Carrillo 1988).

Years later, under NAFTA, the Mexican automotive industry significantly increased the number of jobs
provided and became far more attractive to automotive manufacturers. Between 2006 and 2014, Mexico
moved from sixth to fourth place in the global list of exporters in this sector. This had a negative impact on
wages in the three NAFTA signatory countries, however (Bensusan and Florez 2019).* Not only did NAFTA
fail to narrow the wage gap between the three countries, as had been promised, but in some cases the
gap widened. Nevertheless, Mexico remained competitive owing not only to its low wages, but also to its
increasing labour productivity; between 2007 and 2018, the employee productivity rate rose from 86.7 to
95.6, while unit labour costs dropped from 106.8 to 99.8.'

The automotive industry was at the very heart of the controversy over NAFTA that arose in the United States
and Canada, both of which accused Mexico of social dumping and of causing an artificial drop in wages
(Levin 2015). For this reason, and in order to put an end to institutional factors such as employer protection
agreements that had prevented wages from increasing in Mexico despite the success of its export model
(at that time, only 20 per cent of production was destined for the internal market), specific requirements
were introduced during the NAFTA negotiations. In the automotive sector, the Confederation of Mexican
Workers held control over almost all trade unions in assembly plants, which had previously conducted nego-
tiations inisolation. Only workers at the Volkswagen and Nissan Cuernavaca plants maintained independent

™ In the terminal automotive industry, the average hourly wage dropped in all three countries, although this trend was most pro-
nounced in Canada, where the wage dropped from US$34.09 to US$26.34 per hour between 1994 and 2016. In the same period,
wages dropped from US$35.91 to US$28.60 per hour in the United States, and from US$6.65 to US$3.14 per hour in Mexico. Data col-
lected by the Mexican National Institute of Statistics and Geography (INEGI), the US Bureau of Labor Statistics and Statistics Canada
(see Bensusan (2019b)).

5 See Bensusan and Florez (2019), based on the Monthly Manufacturing Industry Survey conducted by INEGI over various years, with
base=100 in 2008.
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unions and, as expected, managed to negotiate better contractual wages. Furthermore, wages for work-
ers in the car parts sector, which accounts for around 85 per cent of jobs in the automotive sector, are far
lower than wages for assembly plant workers (Covarrubias 2014; Bensusan and Gomez 2017; Levin 2015).
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» 3 From the North American Agreement on Labor
Cooperation (NAALC) to Annex 23-A of the
Agreement between the United States of America,
the United Mexican States and Canada'®

Initial worries regarding the negative impact of labour asymmetries between Mexico, the United States and
Canada were assuaged by the signing of the North American Agreement on Labor Cooperation (NAALC)
between the three countries in 1993, a parallel agreement to NAFTA, and its entry into force in 1994. While
NAALC included 11 important principles, notably freedom of association and the freedom of collective bar-
gaining, it did not set out any plans to put an end to unfair competition from low wages in Mexico. The
commitments contained in NAALC focused primarily on cooperation, as suggested by its name. NAALC also
remained outside the scope of the dispute resolution mechanisms provided for in NAFTA, which only set
out sanctions for the violation of certain technical standards: minimum wages, safety and hygiene in the
workplace and child labour. These standards could only be applied through an extensive complaints pro-
cedure, for which a panel of experts was never even selected. Beyond preventing social dumping, the real
aim of NAALC was to encourage the US Congress to ratify NAFTA, as Democrats were calling for pressure
to be placed on Mexico to prevent job losses. However, it soon became evident that, owing to weaknesses
in its design, NAALC - like most other global governance trade agreements and institutions - was tooth-
less when it came to guaranteeing its own implementation and preventing social dumping. It therefore did
little to prevent wage decreases or improve working conditions in the region (Bensusan 1994; Kay 2011).

Over the course of 25 years, interactions between trade unions and social organizations in the three coun-
tries, and even between academic institutions, often outside the scope of NAALC, helped promote the idea
that the agreement and the dominant trade union system in Mexico were responsible for the negative trends
in working conditions that were been seen in North America."” Naturally, this was not the only factor be-
hind the drop in wages. Another contributing factor was, undoubtedly, the impact that the Fourth Industrial
Revolution had on manufacturing jobs in the United States, where, up until that point, workers had enjoyed
the highest salaries. The use of robots and other innovations allowed businesses to increase production
while reducing the number of workers. This was compounded by the increasing weakness of trade unions
in the United States as a result of both structural and institutional factors (Tourliere 2018; Zepeda 2016). In
either case, both the fact that new automotive plants were opening in Mexico whilst others were closing
in the United States and the fact that there was a huge wage gap between the two countries undeniably
fed interest among trade unions in the United States in making changes to the Mexican labour regulation
model, which they would eventually achieve. Conversely, however, attempts to push through legislation
to improve protections for individual and collective labour rights for workers in the United States failed on
numerous occasions, owing to resistance from Republican senators (Tourliere 2018; Zepeda 2016).

Between 2015 and 2016, during negotiations on the TPP under the Obama Administration, the United
States moved away from the position that it had taken in 1994, when it had argued that Mexico should
not be required to amend its legislation as it labour laws were more demanding than those in the United
States (Bensusan 1994). On the contrary, in order to make headway in the negotiations, conditions were

6 Part of this section is taken from Bensusan (2019b).

7 For more information on the unexpected transnationalism emergency experienced by some unions in the United States and on the
immigration policy change in the context of NAFTA, in addition to the efforts by trade unions and NGOs in the three countries to work
together, see Kay (2011).
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introduced to force Mexico - which was accused of social dumping - to amend the institutional framework
ofits labour laws in order to protect freedom of association and collective bargaining (Gascén 2015; Puyana
2015). This pressure led to the unexpected reform of article 123 of the Mexican Constitution on 24 February
2017 and the subsequent legislative reform of the Federal Labour Law, the amended version of which was
promulgated on 1 May 2019. These reforms will be discussed further in the last section of this working pa-
per. First, however, we shall examine the factors that led negotiators to include a chapter on working con-
ditions within the new trade agreement (the Agreement between the United States of America, the United
Mexican States and Canada). This Agreement is unique as it is one of the most highly regulated and exten-
sive commercial agreements on labour issues, thanks to the provisions set out in both chapter 23, which
defines the commitments of all three signatory countries, and Annex 23-A on worker representation in col-
lective bargaining in Mexico, which is applicable only to Mexico.'®

Greater demands on Mexico

There are various factors that can explain the change - or radicalization - in demands regarding Mexico's
labour agenda, which were driven initially by the Obama Administration during negotiations on the TPP and
later by the Trump Administration during the renegotiation of NAFTA (Levin 2015; Levin and Shaiken 2019).
First, there was evidence of low wages and of a drop in labour unit costs in the automotive industry, as dis-
cussed above, which were supported by the rise in the use of employer protection agreements. International
trade union federations submitted complaints to the International Labour Organization (ILO) regarding the
alleged violation of workers’ collective rights in Mexico, as a result of which Mexico was brought before the
ILO Committee on Freedom of Association for undermining the right to freedom of association and col-
lective bargaining.” The United States and Canada argued that employer protection agreements prevent-
ed true association and collective bargaining, which the Mexican Government and the trade unions allied
with employers were also taking pains to prevent. In 2009, the International Metalworkers' Federation and
other unions, brought a complaint Case No. 2694 before the Committee on Freedom of Association on the
grounds of violation of freedom of association and the proliferation of employer protection collective agree-
ments. 2 Furthermore, during the 104th International Labour Conference in June 2015, the Committee on
the Application of Standards considered serious complaints made by two major trade union confederations
against Mexico on the charges of undermining the principle of freedom of association and of allowing false
collective bargaining, as a result of which Mexico was examined by the ILO (Bensusan and Covarrubias 2016).
2 Even international textile industry brands with contractors in Mexico urged the Mexican Government to
change the labour laws to prevent trade unions from favouring employers and to prohibit employer pro-
tection agreements on the grounds that they violated the ILO Freedom of Association and Protection of
the Right to Organise Convention, 1948 (No. 87) (Bensusan and Covarrubias 2016).

8 See the official text of the Agreement published by the Mexican Government in 2019. English versions are available on the websites
of the US and Canadian governments. The Agreement will come into force on 1 July 2020 (Secretariat of Economy 2020).

' See Case No. 2694 (Mexico) of the Committee on Freedom of Association. The complaint was presented in February 2009 by the
International Metalworkers' Federation, supported by the International Trade Union Confederation, the Independent Union of Workers
of the Metropolitan Autonomous University, the National Steel and Allied Workers Union, the National Union of Mine, Metal, Steel
and Allied Workers of the Mexican Republic and the Union of Telephone Operators of the Mexican Republic. The Committee is still
examining the case, according to its most recent report published in October 2018.

20 For information on the complaints presented to the ILO, see Bensusan and Middlebrook (2013, 162-166) and IndustriALL Global
Union (2010).

21 In 2015, 2016 and 2018, the Committee on the Application of Standards examined Mexico’s implementation of the provisions on
freedom of association and the protection of the right to organize set out in ILO Convention No. 87. At its most recent examination
of the case in 2018, the Committee encouraged the Mexican Government to “continue to pursue further legislative action envisaged
in the context of the Constitutional reform in continued consultation with the social partners at national level; ensure, in consulta-
tion with the social partners, that the secondary legislation required to enact the reforms to the Constitution and federal labour law
are in conformity with the Convention; continue to fulfil its existing legal obligation to publish the registration and statutes of trade
unions, as well as existing collective agreements; and ensure that trade unions are able to exercise their right to freedom of associ-
ation in law and practice.”


https://www.ilo.org/dyn/normlex/en/f?p=1000:50001:0::NO::P50001_COMPLAINT_FILE_ID:2897749:NO

14

» ILO Working Paper 15

As discussed in the previous section, the situation in the automotive industry in Mexico became a cause for
alarm, as it was one of the industries that benefited most from NAFTA, with Mexico becoming the fourth
largest automotive export market in the world. This appearance of success was relative, however, as a lim-
ited number of components were actually produced in Mexico. Moreover, good manufacturing jobs in the
United States became less desirable when transferred to Mexico, meaning that Mexican workers did not
benefit from free trade. The US Secretary of Commerce was highly critical of this, despite having previously
opposed raising the minimum wage in the United States based on the belief that it would accelerate auto-
mation. At his confirmation hearing, however, the Secretary stated that not only had there been no gradu-
al convergence between living standards in the United States and Mexico, as had been expected, but that
the average Mexican worker was, in terms of purchasing power, “far worse off than he or she was five or
10 years ago”, which “was not the original intent of NAFTA" (Isodore 2017).

The controversy that arose at the Honda plant in Alto Jalisco in 2015, in which an independent trade union
disputed a collective agreement during a trial that had started seven years previously, sparked an important
solidarity movement among US trade unions. The case also provided undeniable evidence of the fact that
the car plant managers were blocking real worker representation during collective bargaining in the sector,
which was controlled almost entirely by trade unions affiliated with the Mexican Worker's Confederation,
thereby undermining the principle of bilateralism in negotiations on working conditions. Paradoxically,
rather than allowing workers to place pressure on car companies to engage in fair negotiations, the fact
that the workers all belong to the same plant was used as an opportunity to push down wages and ensure
industrial peace (Bensusan and Covarrubias 2016).

Through the then Secretary of Economy, the Mexican Government attempted - albeit unsuccessfully - to
challenge the demands for change in Mexico's internal labour policy, arguing that the loss of manufactur-
ing jobs in neighbouring countries, and in the most developed countries in general, was driven primarily
by technological change and automation. The Secretary argued that trade unions in the United States and
Canada were only interested in promoting unionism internationally and were “fighting for something that,
at the end of the day, is going to disappear” (Tourliere 2018).

Studies such as those carried out by Acemoglu and Restrepo (2018) and Brynjolfsson and McAfee (2014) provide
evidence of the threats posed to manufacturing jobs in Mexico as a result of the Fourth Industrial Revolution,
which, to a certain extent, supports the arguments made by the Secretary of Economy. Nonetheless, the
closure of plants and the relocation of jobs to Mexico not only provoked concern among trade unions in
the United States and Canada, but they also paved the way for the adoption of forceful measures. For ex-
ample, during the General Motors strike organized in September 2017 by Unifor - the largest private sector
trade union in Canada with more than 300,000 members - 3,000 workers opposed plans to relocate part
of the production line to Mexico and to lay off 600 employees (Expansion 2017). Unifor was also one of the
most active trade unions in Canada in the efforts to ensure that working conditions were discussed dur-
ing the NAFTA negotiations, a proposal that received the support of the Canadian Prime Minister (United
Steelworkers 2017). In the United States, the most recent General Motors strike lasted 40 days and was
triggered by, among other things, the closure of one of the company’s US plants and the opening of an-
other plant in Mexico (Juarez 2019).

Another factor that served to further harden each party's stance on preventing social dumping during
the renegotiation of NAFTA was the inability of NAALC to induce any change in workers' rights in Mexico.??
Although 22 complaints of labour law violations in Mexico had been presented by 2015, out of a total of
40 complaints received under the framework of NAALC, almost none had a notable impact on collective

2 For a detailed analysis of the design flaws and weaknesses of NAALC, see Bensusan (1994).
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rights and freedom of association in Mexico.” Nonetheless, one positive result was the removal of require-
ments stipulating that prospective employees must undergo a pregnancy test before they could be grant-
ed a job in a maquila company; this requirement had been the subject of one of the complaints and was
later prohibited under the Federal Labour Law (Bensusan and Middlebrook 2013).2* As has been argued
by researchers, however, it was not only NAALC that was incapable of properly defending labour rights,
but rather all clauses designed to protect such rights in trade agreements had thus far been ineffective
owing to, among other things, the lack of compliance mechanisms and the shortage of social actors, such
as trade unions and civil society organizations, that were capable of ensuring that such mechanisms were
used (Dombois 2006; Kay 2011).

Despite its poor design, NAALC led to greater cooperation between trade unions in North America. Through
meetings, they improved visibility and understanding of the regulations and dynamics of the Mexican labour
market, which varied greatly from those in Canada and the United States. 2> In doing so, US and Canadian
unions, and their governmental and parliamentary allies, were able to identify the mechanisms that were
undermining labour rights in Mexico. It became clear that, in order to avoid unfair competition, Mexico
needed to do more than simply have stronger legislation to protect individual and collective rights than its
neighbour, sign over 70 ILO conventions - compared with the mere ten signed by the United States - or
provide, at least in theory, legal facilities for establishing trade unions, negotiating collective agreements
or exercising the right to indefinite strike with total suspension of work. The massive gap between law and
practice in Mexico was partly the result of structural features left over from the old labour model. During
negotiations on the TPP and NAFTA, some of these features were called into question: the tripartite struc-
ture of the National Commission on Minimum Wages and the conciliation and arbitration boards, both of
which were dependent on the executive branch; the proliferation of false trade unions and false collec-
tive bargaining under employer protection agreements; and the weak rule of law regarding labour issues.
These features were the target of various criticisms, which ultimately led to important institutional reforms.

InJanuary 2018, for example, more than 180 US Congress members sent a letter to the US Trade Representative,
in which they argued that “any new NAFTA must have strong, clear and binding provisions that address
Mexico's labor conditions” (Mufioz 2018). Two important members of the Subcommittee on Trade of the
Ways and Means Committee, Congress members Bill Pascrell and Sander Levin, led the response, which
had been prompted by statements issued by the Mexican Secretariat of Labour and Social Security ques-
tioning the importance of discussions on labour issues during the renegotiation of NAFTA. To avoid any
doubt as to which aspects needed to be modified, the letter states that: “Low wages, a lack of independent
unions and an inability for workers to collectively bargain in Mexico have hurt American workers and led
to the outsourcing of jobs to Mexico” (ReformaLaboralMX 2018).26

In addition to the negotiations on the TPP, trade unions were alarmed by the long-running dispute between
the United States and Guatemala regarding violations of the labour clauses in the US-Central America Free
Trade Agreement. This dispute dragged out over nine years (2008-2017) and went through various stages,
during which vain attempts were made to implement an action plan to support freedom of association. In
the end, the decision of the arbitration panel favoured Guatemala, on the basis that, although Guatemala
had not consistently enforced legislation to sanction the violations of freedom of association that had led
to the death of more than 70 union members, there was no evidence that these violations had affected
free trade.?” Negotiators and trade unions from the United States and Canada therefore turned to thisas a

2 The complaints were examined by the US Department of Labor: see https://www.dol.gov/agencies/ilab/submissions-under-north-amer-
ican-agreement-labor-cooperation-naalc.

2 For areview of the impact of the complaints submitted under NAALC, see Compa and Brooks (2014).

25 See Graubart (2008) and Nolan (2014).

% See Covarrubias (2018), Tijerina (2017) and Levin and Shaiken (2019).

2 Letter dated 9 August 2011 from the US Trade Representative Ron Kirk to the Guatemalan Minister of the Economy Luis Veldsquez,
requesting the establishment of the arbitration panel. See Gamarro (2012). For more on the end of the dispute, see Gandara and
Gamarro (2017).
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way of demonstrating the need to prevent any such cracks from forming in the new trade agreement that
would allow Mexico to preserve its current working conditions. As we will see, this was achieved in princi-
ple through the inclusion of Annex 23-A.

Political change in the United States and Mexico

In addition to the issues already discussed, it is worth noting that the political context in North America at
the time of the NAFTA renegotiations was radically different to that in 1994. In line with his election prom-
ises, President Trump was seeking to halt investment in Mexico to prevent jobs migrating there, even if
the act of keeping jobs in the United States would encourage industrial automation as a way of avoiding
paying high wages. Consequently, his priority for both the domestic agenda and the NAFTA renegotiations
was, in addition to measures such as fiscal reform, to limit Mexico's ability to attract investment by offering
lower wages than its commercial partners and by allowing false trade unions. Paradoxically, this objective
aligned with the demands and interests of US trade unions, which felt that such efforts would respond to
their previous calls for an end to social dumping caused by Mexican exports owing to Mexico's compara-
tive wage advantage.”®

In Canada, Prime Minister Justin Trudeau's Government has repeatedly supported the demands made by
Canadian trade unions and has called for “progressive labour standards” to be incorporated into the new
trade deal in order to improve working conditions in Mexico. In late 2017, Canadian trade unions reported
the violation of collective labour rights in a Canadian-owned mine in the state of Guerrero, where workers
had called for a strike in protest against the signing of a collective protection agreement with a union be-
longing to the Mexican Worker's Confederation. This highlighted the persistence of social dumping practices
in Mexico, which fueled calls for an end to the transfer of investments and exports to Mexico that damaged
its trading partners. The case also drew attention to the fact that the main beneficiaries of the system were
multinationals, in this case Canadian multinationals.?®

Chapter 23 and Annex 23-A of the Agreement between the
United States of America, the United Mexican States and
Canada

During the renegotiation of NAFTA between 2018 and 2019, it quickly became apparent not only that the
loss of jobs to Mexico was not merely limited to low quality jobs, but also that the only way of stopping the

2 For more on President Trump's electoral promises regarding the renegotiation of NAFTA and his government programme, see Celis
(2018). In line with his promises, once President Trump came to power he urged leading car manufacturers to produce more cars
in the United States, arguing that “NAFTA has been a horrible, horrible disaster for this country, and we'll see if we can make it rea-
sonable” (Forbes Staff 2018). For more on President Trump’s agenda during the NAFTA renegotiation, see Ruiz Napoles (2017) and
Blecker, Moreno Brid and Salat (2018). For more on the link between the demands made by President Trump and by US trade unions
regarding the need to recover jobs and increase wages in Mexico in order to correct market asymmetries, see Porter (2017), Garcia
Pureco (2018) and Instituto Belisario Dominguez (2018).

2 For statements made by the Canadian Prime Minister regarding wages in Mexico and the need to adopt strict labour standards, see
Regeneracion (2018). These statements should be viewed in the light of the practices carried out by Canadian mining companies in
Mexico. Six Canadian companies control 70 per cent of the gold mining sector in Mexico, as well as a large part of its gold reserves.
Numerous complaints have been raised against these companies on charges of corruption and violation of labour rights, including
wrongful acts against communities and a variety of abuses. According to Jamie Kneen of MiningWatch Canada, Canadian mining
companies were drawn to Mexico owing to the fact that “its low operating costs, taxes and environmental quotas mean one thing:
little investment and large profits”. He adds that, while complaints of labour rights violations by the same mining companies have
also been raised in Canada and protest strikes have been organized, in Mexico the companies have managed to profit from violent
acts and killings that have gone unpunished. In his view, this can be explained primarily by the laxness of Mexican legislation and
authorities, but also by the fact that the Canadian Government has done nothing to remedy the situation, despite its responsibility
to sanction human rights violations and environmental violations committed by Canadian companies in other countries. See Cruz
(2011).
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phenomenon was to make regional trade conditional on profound socio-occupational change in Mexico.
While chapter 23 of the Agreement between the United States of America, the United Mexican States and
Canada sets out the labour commitments of the three participating countries, Annex 23-A refers unilat-
erally to “worker representation in collective bargaining in Mexico” and stipulates expressly that Mexico
must adopt labour laws to implement its constitutional reforms (article 123 of the Constitution) before the
Agreement can be brought into force.

Enrique Pefia Nieto was President of Mexico at the moment when the Agreement was ratified, and it there-
fore fell to him to ensure that those conditions were met, even as his presidential term drew to a close.
Nonetheless, the main factor responsible for reviving the negotiations that would ultimately lead to the
signing of the Agreement was the presidential election victory of opposition candidate Andrés Manuel
Lépez Obrador in June 2018. Following his election, Mexico adopted a labour policy that provided for in-
struments capable of ensuring that labour laws were upheld and that the principles of the constitutional
reform enshrined in the Federal Labour Law (promulgated on 1 May 2019) were respected.®* Other meas-
ures were also adopted around the same time, including a change in the rules of origin in the automotive
industry and the adoption of a minimum wage policy tied to regional production costs, which had never
before been covered by a trade agreement. As a result of this policy and other measures, passenger vehi-
cles imported from one country in the region to another could only be eligible for tax relief if 40 per cent of
the total manufacturing cost of the vehicle (rising to 45 per cent for vans) were produced by workers earn-
ing at least US$16 per hour (Morales 2019).

The demands made by the United States and Canada aligned with the vision set out by President Lépez
Obrador during his electoral campaign regarding freedom of association, collective bargaining and wage
reactivation in Mexico. The eminently political introduction to Annex 23-A makes this clear, perhaps as a way
of dispelling any lingering doubts about the unilateral nature of the provisions included in the Agreement.'

Chapter 23 on the labour commitments of the three signatory States refers to the 1998 ILO Declaration on
Fundamental Principles and Rights at Work and its Follow-up.?

After signing the Agreement on 30 November 2018, the three signatory countries returned to negotiations
in order to establish new guarantees to ensure that the Mexican labour model was reformed. To resolve the
last remaining points of disagreement and secure the ratification of the Agreement by the United States
(January 2020) and Canada (March 2020), on 22 December 2019 a protocol was adopted which set out a
new mechanism for the creation of two panels - one panel comprising representatives of Mexico and the
United States, and the other representatives of Mexico and Canada - to examine potential violations of
trade union freedoms and democracy. These panels are able to conduct on-site inspections and, if three
or more incidents of such violations are confirmed to have occurred, a trade embargo may be imposed on
exports of products involved in the violations.® The definition of labour rights violations set out in chapter
23 of the Agreement applies in such cases, which states that the failure to comply with such obligations
“must be in a manner affecting trade or investment between the Parties.” A failure is defined as such if it
involves “(i) a person or industry that produces a good or supplies a service traded between the Parties or
has an investment in the territory of the Party that has failed to comply with this obligation; or (i) a person
or industry that produces a good or supplies a service that competes in the territory of a Party with a good

3% DOF(2019).

31 Paragraph 1 of Annex 23-A states: “Mexico shall adopt and maintain the measures set out in paragraph 2, which are necessary for
the effective recognition of the right to collective bargaining, given that the Mexican government incoming in December 2018 has
confirmed that each of these provisions is within the scope of the mandate provided to the government by the people of Mexico in
the elections.”

32 These fundamental principles and rights include the freedom of association and the effective recognition of the right to collective
bargaining, the elimination of forced or compulsory labour and the abolition of child labour, among others.

3 Thethree possible sanctions are the suspension of preferential tariffs, the imposition of fines on the product or service and, in repeat
cases, the suspension of exports (Ortiz, Forastieri and Mejia 2020). See also Lobosco, Fung and Luhby (2019) and Martinez (2020).
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or a service of another Party.” Furthermore, to give weight to these provisions and to the authority of the
arbitration panels, the Agreement reverses the burden of proof, stipulating that: “For purposes of dispute
settlement, a panel shall presume that a failure is in a manner affecting trade or investment between the
Parties, unless the responding Party demonstrates otherwise.”

In summary, chapter 23 and Annex 23-A of the Agreement establish a strong link between regional trade,
workers' rights in the region and the implementation of Mexican labour reforms. Although they stop short
of being fully adequate, these provisions are intended to create the conditions required to induce a trans-
formation in the competitive strategy used by Mexico, which has thus far been based on a combination of
low salaries and increasing productivity in export sectors.

34 See Chapter 23 of the Agreement in Office of the United States Trade Representative (2019a).
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» 4 The invention and genesis of the new labour
model: implications and perspectives

The basic principles of the 2017 constitutional reform in Mexico drew on important precedents that fa-
voured the adoption of a new impartial system of labour justice independent of the executive branch and
the creation of an autonomous authority for the registration of trade unions and collective agreements.
Although various political parties and social and academic organizations had presented proposals for such
reforms since the 1990s,% it was only as a result of pressure from the United States in the framework of the
TPP that the constitutional reform of article 123 was eventually approved on 24 February 2017. This signifi-
cant reform was achieved within a mere 10 months, reflecting the influence that President Pefia Nieto had
at that time over the legislature, which barely discussed the proposal. It is clear that, without such external
pressure, Mexico would never have developed the political conditions required to allow the reform to take
place, even if, as we will see, these conditions did not last long.

The primary objective of the new model was to reduce state corporatism and to use outside pressure to
ensure that the labour reform was implemented effectively. To that end, the model guaranteed the au-
tonomy of trade unions from the State and employers and devolved trade union power to the grassroots
level. This would allow for greater distributive negotiation, which would help to link wages to productivity
increases. Another key deviation from the previous model was the elimination of the tripartite conciliation
and arbitration boards, which, as mentioned earlier, were dependent on the executive branch. The objec-
tive of this aspect of the reform was to place labour justice under the oversight of the judiciary in order to
strengthen the rule of law in the workplace. In addition to ratifying the ILO Right to Organise and Collective
Bargaining Convention, 1949 (No. 98) in September 2018, the Government introduced highly important re-
forms to protect the rights of the 2.3 million domestic workers in Mexico. This reform was one of a series
of actions taken by the legislature to regulate workers' rights in complement to the reform of the Federal
Labour Law in May 2019, with the aim of translating the new constitutional provisions into legislation. With
regard to gender, the only change included in the reform of the Federal Labour Law was the requirement
that the gender balance on the executive board of a trade union should reflect the balance among the un-
ion's membership. Trade union statutes therefore had to be amended to take account of the new provisions
on gender, on universal, free, direct and secret ballots and on transparency and accountability before April
2020 (240 working days from the entry into force of the Federal Labour Law reform, in accordance with the
transitory article 23rd of the labour reform).3

The 2017 and 2019 reforms were crucial during the renegotiation of NAFTA, as the submission of the draft
agreement to the US and Canadian congresses was conditional on the effective implementation of those

3 One of theimmediate precedents of the 2017 constitutional reform was the document drawn up by the Working Group on Everyday
Justice, under the coordination of the Economic Research and Teaching Centre (CIDE 2015). Some years earlier, during discussions on
the 2012 reform of the Federal Labour Law, the political dimension of the reform (as regards trade unions and collective bargaining)
proposed by President Calderén had sparked heated internal debate. Previous initiatives developed by the Institutional Revolutionary
Party, as well as the National Action Party's 2010 initiative, had all skirted around such changes. Conversely, although Calderén’s 2012
initiative reflected the demands of various sectors included in earlier initiatives - such as the initiatives developed by the National
Action Party in 1995 and the Party of the Democratic Revolution (Partido de la Revolucién Democrética) in 1997, as well as those de-
veloped by the latter in conjunction with the National Union of Workers in 2002, 2010 and 2012 - it also included proposals regard-
ing democracy, transparency and accountability in trade unions. These included proposed provisions to ensure the introduction of
free, universal and secret ballots in trade union elections, the approval of collective agreements by a majority of beneficiaries, and
the right of workers to refuse to pay their membership dues if the union failed to publish its accounts. The reform that was ultimate-
ly approved was very limited in scope, however, and failed to make any progress towards the democratization of the trade unions.
See Bensusan (2013).

36 Asaresult of measures adopted in response to the COVID-19 pandemic, this deadline was suspended to provide more time for the
amendments to be made.
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reforms. Before the Agreement was ratified, doubts had been raised regarding Mexico's commitment to
implementing its new labour rules; however, the ostensible increase in the 2020 budgets of the Secretariat
of Labour and Social Security and the judiciary, which are responsible for ensuring the application of the
labour justice system, was seen as an indicator of the Mexican Government’s commitment in that regard
(Martinez 2019).5” Moreover, as mentioned above, Mexico - together with its trade partners - also adopted
a protocol amending the draft agreement in order to strengthen its commitments under Annex 23-A% and
its domestic legislation, as a result of which the US and Canadian legislatures approved the agreement.*

We will now examine the key aspects of the reform and their potential impact on the transformation of the
trade union system that has dominated Mexico for almost a century, a transformation that is hoped will
strengthen the bargaining position of workers during negotiations with employers.

1. The principles of freedom of association and collective bargaining: Articles 357, 357 bis and 358 of the amend-
ed Federal Labour Law embody the principles set out in ILO Conventions No. 87 and 984 on freedom of
association and the right to collective bargaining, which is essential if these articles are to be implemented
effectively. Autonomy from employers is a central element of Mexico's new labour model, which includes
the right of worker organizations to protection in the event that an employer attempts to interfere in trade
union activities or manipulate collective rights. As mentioned above, the 2012 reform of the Federal Labour
Law had already made it illegal to exclude workers from a collective agreement on the grounds that they
had been expelled from or had withdrawn from the trade union.

II. Protection of the democratic rights of union members (art. 358 of the Federal Labour Law): This includes: freedom
of affiliation and dissociation; participation in trade unions and procedures for the election of executive
board members via a personal, free, direct and secret ballot; gender equality norms; limits on the length
of executive board terms (prohibiting indefinite election); and the obligation to provide members with vis-
ibility over the union’s accounts. Most importantly, the workers must approve the re-election of executive
board members through a secret, personal and direct ballot, and executive board members cannot remain
in the position indefinitely, as each trade union must specify in its statute the number of times that a mem-
ber may be re-elected (art. 371, paragraph X, read in conjunction with art. 358, paragraph II).

1ll. Free choice of radius of action: Trade unions are expository in nature, which means that workers must de-
cide how to organize themselves as best suits their interests. Consequently, structures that no longer suit
the characteristics of a globalized economy based on supply chains may be transformed. Another impor-
tant aspect is that, by removing the requirement that workers must be active, the new legislation allows
unregistered workers or non-typical registered workers (such as those involved in the digital economy, or
even informal workers) to form a union. How well these opportunities are used will, undoubtedly, depend
on the ability of trade unions to adopt strategies to help them gain credibility and increase their presence
among the most vulnerable groups of workers and among groups working in emerging digital markets.

IV. Trade union autonomy from the Government: Together with trade union democracy, this is one of the pillars
of the transformation of the Mexican labour model. In article 364 bis, the Federal Labour Law establishes a
new procedure for the registration of trade unions based on the principles of autonomy, equality, democ-
racy, legality, transparency, certainty, immediacy, impartiality, respect for freedom of association and the
guarantees of association, and non-imposition of fees. It also sets a ten-day deadline for labour authorities

37 Inthe 2020 budget, a total of 1.409 billion Mexican pesos was allocated to the Secretariat of Labour and Social Security for the pur-
pose of implementing the labour reform (Ortega 2019).

38 For the English text of Annex 23-A, see Office of the United States Trade Representative (2019a, 2019b).

3 The Agreement was approved by the US Senate on 16 January 2020, with a total of 89 votes to 10, and by the Chamber of Representatives
in December 2019 (Guimén 2020). The Senate of Canada approved a law to implement the Agreement on 13 March 2020 (El Financiero
2020).

4 Mexico ratified ILO Convention No. 98 in September 2018 and deposited its instrument of ratification with the ILO on 23 November
2018. Twelve months later, in November 2019, the Convention entered into force in Mexico.
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to respond to registration applications, and it grants precedence to the will of the workers and the inter-
ests of the group with regard to all formalities. In addition, the Law provides for the creation of the Federal
Centre for Labour Conciliation and Registration, a decentralized agency of the Secretariat of Labour and
Social Security, with national competency for registering trade unions. The Law also sets out guarantees to
strengthen trade union autonomy from the Government by limiting the use of discretion during registration.
In that connection, two types of procedure for verifying executive board elections have been established:
the first involves voluntary verification at the request of the executive board members or of 30 per cent of
members; and the second involves compulsory verification at the instruction of the relevant authority or
through ex officio intervention where there is reasonable doubt regarding the documentation provided
(Alcalde, Villarreal and Narcia 2019). These two methods of electoral monitoring will help prevent violations
of the political rights of trade union members, thereby ensuring the effectiveness of trade union democracy.

V. Guarantees of trade union democracy: The amended Federal Labour Law contains various guarantees to
protect the exercise of individual freedoms. It sets out rules and procedures for the expulsion of trade un-
ion members, and it specifies that assemblies must be convened and that executive board members and
section representatives must be elected via a direct, free, personal and secret ballot. The Law also incor-
porates criteria on gender-proportional representation. In addition, it sets limits on the maximum term
that may be served by an executive board member or section representative and on the number of times
that the governing bodies may be re-elected, where required by the workers’ assembly, which shall retain
full voting rights. Furthermore, the Law lays down rules and procedures regarding accountability and the
consultation of workers during the approval of collective agreements, which may succeed in bringing an
end to employer protection agreements. Moreover, article 378 of the Law prohibits trade unions from sim-
ulating employers in order to manipulate trade union activities or labour relations or to allow employers
to avoid certain responsibilities.

VI. Accountability and transparency: The rules on accountability are designed to promote transparency with-
in trade unions and provide workers with a proper understanding of how their union is run. In addition to
introducing procedures to ensure that the principle of transparency is upheld, workers may now negotiate
with their employer to suspend the payment of their union dues if they believe there to be irregularities in
the management of the union’s funds. As this could serve as a double-edged sword by cutting off funding
for the most combative trade unions, guarantees should be put in place to prevent this mechanism from
being abused, for example by stipulating that all beneficiaries of a collective agreement must pay dues to
cover the administration of the agreement.

VII. Evidence of right to represent and legitimation of collective agreements: One of the most importance aspects
of the reform is that trade unions must obtain “evidence of the right to represent” (proving that the union
is supported by at least 30 per cent of workers who would be covered by the collective agreement) that
would entitle them to negotiate collective agreements. The Law also specifies that a collective agreement
must be approved by a majority of the workers that it covers. As the provision of evidence of the right to
represent (which is regulated by article 390 bis) is the most effective way of ensuring true bilateralism in
negotiations on working conditions and, especially, on wages, the Law acknowledges that the expression
of worker support for the union through a free, personal and secret ballot is “a matter of public order and
social interest”. This process is therefore an essential tool in efforts to put an end to employer protection
agreements. Notably, the reform also stipulates that this right cannot be denied merely on the grounds that
a place of work operates informally. Where two or more trade unions present evidence of having obtained
the support of 30 per cent of the workers who would be covered by the collective agreement, a vote will be
conducted among the workers to identify which union has the most support and is therefore entitled to sign
the collective agreement. While the requirement to obtain this evidence could hinder collective bargaining,
without this or similar mechanisms employers would remain able to select their own negotiating partners.

In addition to the above, the transitory article 11th of the 2019 Federal Labour Law reform drecree, which
refers to article 390 ter of the Law, include for the first time in Mexican history, an authentic process to verify
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the will of the workers themselves as a means of legitimizing existing collective bargaining arrangements.
This process must be introduced within four years of the promulgation of the reform.*' If a collective agree-
ment under negotiation does not receive the support of a majority of workers and cannot, therefore, be
validated, it will be annulled, and the benefits and working conditions provided for in the agreement will
remain in place until a new agreement is signed.

In short, through these principles and rules, the labour reform established a new balance between collec-
tive rights, individual freedoms and worker autonomy that may lead to the thorough democratization of
relations between the State, trade unions, workers and employers. Moreover, if these procedures and rules
are followed in practice, the bargaining power of workers will increase.

To ensure that these changes were implemented, deadlines were included as transitory articles in the Law
to ensure that trade unions embraced democratic principles and brought their statutes into line with the
rules on executive board elections. Trade unions had 240 days from the entry into force of the reform (a
period that has already passed) to comply with the new rules and to provide workers with a free, direct and
secret ballot during the election of executive board members. Furthermore, trade unions have one year
from 2 May 2020 to amend their procedures for soliciting the approval of workers regarding collective agree-
ments (Nos. 22nd and 23rd of the transitory articles of the 2019 Federal Labour Law reform). This should
protect workers from any attempts to delay the introduction of democratic measures within trade unions.

Another labour-related issue raised by the United States and Canada during the negotiations that was not
addressed by the 2017 or 2019 reforms was the need to prevent companies in Mexico from increasing their
subcontracting practices, as such practices fragment working communities and make jobs more precari-
ous. In Mexico, this phenomenon had already been discussed during the 2012 reform of the Federal Labour
Law, and it appeared again on the legislative agenda in 2019.#2 Important restrictions were placed on com-
panies that subcontract work, with the primary aim of limiting the form of outsourcing known as “contract
labour”, a legal remedy used by some companies to avoid paying tax and to bypass their responsibilities
as employers. The ILO (1997) defines contract labour as the provision of a workforce, in which the contrac-
tor, acting as an employer, manages and supervises the contracted workers for the benefit of the contract-
ing company, which has no obligations as an employer. 4> The Federal Labour Law stipulates that compa-
nies cannot outsource all of the jobs that they provide and that only specialist work may be outsourced. It
also states that contract labour cannot be used to undermine the labour rights of individuals working for
the contracting company and that the responsibilities of both the contracting company and the contractor
must be fixed (arts. 15-A to D). Nonetheless, as these new regulations were never implemented under the
previous government (2012-2018), subcontracting practices have increased in some sectors (such as the
service sector and manufacturing, in particular the car parts industry), which has not only jeopardized job
security but has also encouraged tax evasion and non-payment of social security obligations (Castillo 2018).

To stop the abuse of subcontracting arrangements, the new labour authorities, under the coordination of
the Secretariat of Labour and Social Security, the Tax Administration Service and the Mexican Social Security
Institute, have introduced an oversight mechanism for large enterprises that will cover more than 30,000

4 Following the publication of the protocol on the legitimation of existing collective labour agreements in the Official Gazette on 31 July
2019, the first certificate of legitimacy for a collective agreement was awarded to the Union of Workers in the Industry of Cement,
Lime, Asbestos, Plaster, Containers and Similar and Related Products of the Mexican Republic (CEMEX) in September of the same
year. According to data from the Secretariat of Labour and Social Security, two months after the protocol came into force, 50 collec-
tive agreements had been submitted for legitimation via its digital platform. CEMEX confirmed that it was in the processes of apply-
ing for certificates in eight other states (Flores 2019).

42 http://www5.diputados.gob.mx/index.php/esl/Comunicacion/Boletines/2019/Diciembre/05/2874-La-Comision-de-Trabajo-se-declara-
en-sesion-permanente-para-analizar-la-subcontratacion-laboral

4 There are various interpretations of the concept and forms of subcontracting: see Bensusan (2007b; 2019c) and Ermida and Colotuzzo
(2009). For these authors, there are three forms of decentralization and outsourcing: mediation, subcontracting and provision of a
workforce. According to the authors, this approach differs from the definition used by the ILO, for which labour subcontracting is
equivalent to the provision of a workforce (ILO 1997).
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workplaces (Secretariat of Labour and Social Security 2019). Two initiatives have also been submitted to the
Mexican Congress for approval, one supported by the House of Representatives’ Labour and Social Security
Commission and the other by the Senate’s Labour and Social Security Commission and Legislative Studies
Commission, with the aim of expanding the restrictions on labour subcontracting, to the point of prohib-
iting enterprises from subcontracting work in their principal or main area of activity. These proposals will
protect workers' labour rights (seniority, profit sharing, etc.), while permitting enterprises to outsource (as
contract labour) only specific projects or specialized or one-off tasks. The proposals also class all prohibit-
ed forms of false trade unionism as organized crime (Palacios 2019).
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Conclusion

In this paper, we have examined how, as a result of its basic design and the fragility of the rule of law, the
same institutional framework was able to function in Mexico under various different economic models and
political systems without undergoing any formal modifications. We discussed the advantages and disad-
vantages of this model for workers throughout its lifespan. This model, which allowed for significant job
flexibility to the detriment of workers, was particularly beneficial to Mexico as the economy began to open
up to trade from 1985, as well as during the introduction of anti-inflation policies and during the country’s
integration into the North American economy from 1994, especially as these policies were accompanied by
the adoption of wage restrictions that gave Mexico one of its main competitive advantages.

Both NAALC and NAFTA came into force in 1994, but wages for workers in the region were inevitably pushed
down. Moreover, Mexican workers did not benefit from the boom in sectors such as the automotive indus-
try, which experienced significant productivity increases that were not reflected in wages. Conversely, the
main beneficiaries of this situation were multinational enterprises. Workers had to wait 25 years for this to
change. As a result of external pressure to change its labour regulations, Mexico began a radical transfor-
mation of its labour model that brought it closer to achieving full trade union freedom and democracy. The
recently ratified Agreement between the United States of America, the United Mexican States and Canada
contains more provisions on working conditions that almost any other known trade agreement. The de-
mands placed on Mexico were not only designed to force it to reform its domestic legislation, but also to
address the primary problem made apparent by that the labour clauses contained in such agreements: the
lack of mechanisms capable of ensuring each agreement’s efficacy. This latest trade agreement is the first
of its kind to include provisions specifically to regulate wages in the automotive industry, which even large-
scale regional integration projects such as the European Union had never before considering introducing.

Following the 2017 and 2019 reforms, for the first time in a century the Mexican labour model now provides
a favourable playing ground for the free exercise of collective rights, which workers are finally enjoying af-
ter so long under the control of trade union leaders. Given the pressure on Mexico to guarantee the appli-
cation of its new legislation, in addition to the introduction of short-term panels authorized to examine po-
tential violations of collective rights, both in Mexico and in the other two signatory countries, and to impose
sanctions in the event of recurrent violations, it seems likely that greater success will be had in implement-
ing chapter 23 and Annex 23-A of the new trade agreement than was ever had with implementing NAALC.

Although this may be true, Mexico is still faced with the enormous challenge of implementing the labour
reform in the near future, the success of which will depend on various factors. First and foremost, Mexico
will have to overcome resistance from parties that benefit under the current status quo (including tradi-
tional trade unions and companies used to the advantage of unilaterality). It also must not be forgotten
that trade unions have lost considerable credibility and prestige over the decades as a result of repeatedly
betraying the interests of the workers that they were supposed to represent.

For this reason and others, it is questionable whether the changes to the Mexican labour model will be
enough, however essential, inspired and well-designed they may be. Or, in other words: Has this transfor-
mation come in time not only to improve conditions for Mexican workers, but also to prevent a general
decline in working conditions in North America? Is it now time for trade unions in the United States and
Canada to turn their attention to the domestic institutional frameworks and public policies that have al-
lowed working conditions to deteriorate in their own countries?
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