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Abstract

The growth of digital labour platforms worldwide creates both opportunities and challenges to the
world of work as well as the traditional approaches of regulating work and setting minimum stand-
ards. This paper explores the implications of the digital labour platforms for labour regulation in China
and the potential applicability of existing laws and regulations to platform work. It begins by defining
platform work and reviewing its scope, composition and characteristics, with a focus on working con-
ditions in China, followed by analysis on how labour regulation is complicated by the platform business
models. In analysing the existing regulatory frameworks, the regulatory gaps become apparent. The
paper concludes with policy options based on relevant international standards and the approaches
to regulating platforms in other countries and the Chinese context, including its economic and policy
environment as well as its industrial relations system.

About the author

Irene Zhou is the Labour Law Specialist in the ILO Country Office for China and Mongolia, where she
conducts research on new forms of work and provides advice on the effects and role of labour laws for
effective labour market governance within the framework of international labour standards. Prior to
joining the ILO in September 2018, she worked for the Canadian Department of Employment and Social
Development, where she served in several capacities, including Deputy Director for International Labour
Affairs, Manager for Dispute Resolution Services of the Federal Mediation and Conciliation Service, and
Senior Policy Adviser for the Strategic Policy, Analysis and Workplace Information Directorate. She was
also the Canadian government spokesperson for several International Labour Conference discussions,
including transitioning from the informal to the formal economy, fundamental principles and rights at
work and decent work in global supply chains.
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Introduction

The popularity of online platforms continues to grow around the world, making gig work a truly global
phenomenon (Berg et al. 2018). Digital labour platforms emerged in the early 2000s to “mediate work
or services delivered between service providers and customers” (ILO 2018a). Usually, three parties are
involved during platform interactions: the “crowdsourcer” (also known as the client or requester), the
intermediary (the platform) and the worker or service provider (ILO 2018a). Digital labour platforms
can be categorized as either web-based platforms or location-based platforms. Web-based platforms
outsource work through an open call to geographically dispersed workers or service providers, giv-
ing tasks either to individuals or to a crowd (such as microtasking or content-based creative work).
Location-based platforms allocate work to workers or service providers in a specific area, with most of
the tasks doled out to individuals, such as for transportation, delivery or household services, although
some are given to a crowd (local microtasking) (ILO 2019b).

Digital labour platforms are proliferating because they provide a partial response to at least three needs:
business demand for flexibility in production processes, policymakers’ intention for better labour mar-
ket efficiency and workers' interests in flexible working-time arrangements. For example, activity on the
five largest English-language web-based labour platforms expanded by one third worldwide between
July 2016 and March 2019 (ILO 2019b). Yet, an accurate global overview of the platform economy re-
mains difficult to quantify due to its flexible nature. Although estimates of employment through digital
labour platforms remain small, ranging from 0.5 per cent of the labour force in the United States to 5
per centin Europe (ILO 2018a), more work is becoming digitalized in China. The sharing economy' has
become a significant driver of job creation in the country, drawing 800 million users in 2019, among
which service providers stood at 78 million and the number of employees directly hired by platforms
reached 6.23 million (RCSE 2020). Given the potential of various platforms to create millions of jobs, in-
cluding those for low-skilled workers and people who are traditionally excluded from the labour market,
the Chinese Government has taken an approach that does not overly regulate but instead promotes
the development of digital labour platforms.

Generally, all platforms operate with a small permanent workforce but with significant numbers of part-
time or casual workers or service providers, usually classified as self-employed. For example, Uber, the
de facto world’s biggest taxi company, does not possess a single taxi of its own, does not spend a cent
on maintaining and repairing vehicles and, until it was legally challenged in a few jurisdictions, did not
employ any drivers. The company takes no responsibility for any accident and does not pay for any car
insurance. And it was worth more than US$120 billion at the beginning of 2019.2 Upwork is another
company mediating and matching work for millions of people worldwide, without being an employer,
without assuming any responsibility in the relationship between the service provider and the person
ordering the services. According to projections based on the 2017 Freelancing in America Survey find-
ings, if freelancing continues to grow at its current rate, the majority of workers in the United States
will be in such a status by 2027 (Pofeldt 2017).

Similarly in China, platforms have generally opted for classifying workers as self-employed, as op-
posed to signing labour contracts (57 # 4 F]) with workers. According to the latest Annual Report on
the Development of China’s Sharing Economy (RCSE 2020), only 8 per cent of workers who work for plat-
forms have labour relations® with the platforms, and most of them are part of the core internal team
comprising managerial and IT positions. The rest is classified as self-employed. While there is no exact
information on the difference in costs related to the different classification in China, in other jurisdic-
tions, such as in the United States, classifying drivers and other gig workers as employees tends to cost
20-30 per cent more than classifying them as independent contractors (Scheiber 2018).

1 “Sharing economy” is a commonly used term in the Chinese context to refer to the digital-based new economy within which
decentralized resources are optimized through online platforms. Online platforms are the key feature of the sharing econo-
my. In this paper, the term “sharing economy” and “platform economy” are used interchangeably.

2 See https://ftalphaville.ft.com/2019/08/09/1565336640000/Uber-becomes-modern-art/.

3 The terminology used in the Chinese labour laws is different from what is used in common or civil law systems. In China,
labour relations or labour relationship is a precondition for the application of the labour statutes. It is similar to an employ-
ment relationship in other legal systems but with Chinese characteristics. Please refer to Chapter 2 of this paper for more
details.
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The benefits and costs of the platform economy remain highly debated. Proponents argue that plat-
form work creates jobs in number and benefits socially marginalized groups, such as the unemployed,
single mothers, geographically isolated persons, migrants and refugees, and that the crowdsourcers
benefit from “numerical flexibility”, which reduces the transaction and labour costs (Johnston and Land-
Kazlauskas 2018, 1). On the other side, critics emphasize that with the platforms, workers commit to
less profitable or substandard interactions and working conditions and that risks and rewards are un-
fairly allocated across the ecosystem (Choudary 2018, 8-9). The findings of a 2018 International Labour
Organization (ILO) survey of 3,500 workers on five microwork platforms in 75 countries has revealed
substandard working conditions (Berg et al. 2018).

While the platform economy generates millions of jobs, it challenges the traditional regulatory frame-
works, sometimes leading to significant decent work gaps (Fenwick et al. 2018, 1-2). The uncertain-
ty over the size and scope of the platform economy, coupled with the platforms’ diversity of business
models, makes it difficult to develop one-size-fits-all regulatory solutions.

A key area of common concern relates to the legal status of workers and service providers operating in
the platform economy. While they are usually classified as self-employed, a closer look at their specific
conditions may reveal a misclassification of this status. A related challenge in many jurisdictions is the
lack of adequate criteria or legal definition to distinguish dependent or subordinated employment and
self-employment. Certainly, there are situations that fall into grey areas in which platform workers do not
completely fitinto either category of employees or self-employed. But there are other cases of blatant
misclassification, with important consequences for workers (Berg and De Stefano 2015), leaving them
with no or subdue labour law protection, large tax bills and inadequate social protection (BHRC 2019).

To respond to situations in which the rules of work, including the terms of trade, rules of entry and
forms of contracts, are unilaterally decided by the platforms, trade unions and platform workers have
been leading efforts to improve working conditions in the platform economy (Grimshaw 2019, 15).
Although some platform workers have managed to collectively organize themselves in some countries,
their employment status as self-employed or as independent contractors often prohibits their collec-
tive action in many jurisdictions as collective bargaining is usually restricted to employees in an em-
ployment relationship (Choudary 2018). Beyond the issue of classification, some countries have made
efforts to extend rights, benefits and protections to previously unprotected workers, paving the way
for similar efforts in other countries to cover platform workers (OECD 2019).

As in other countries, China has been making efforts to develop the platform economy and protect
platform workers' rights and interests. With the world's largest population and a quarter of the global
workforce, China stands at the forefront of technological innovation and globalization. Understanding
the regulation of digital labour platforms in China will contribute towards better seeing the dynamic
of these new forms of work and to supporting mutual learning between countries.

This paper explores the implications of the digital labour platforms for labour protection in China. It
draws on data from two 2019 ILO surveys* of three major web-based platforms and one location-based
platform in China as well as other sources, including reports from the platforms,> government research
institutions and academic research. The analysis presents a comprehensive picture of the country’s
digital labour platforms, with a focus on the working conditions associated with them.

4 The ILO conducted an online survey on web-based platforms in August 2019 that included 1,174 samples from the coun-
try’s top-three online platforms, as determined by their Alexa ranking and Baidu weight: ZBJ.com, EWPK.com and 680.
com. Unless otherwise specified, the data on the web-based platforms in this paper comes from this ILO survey. The ILO
also conducted an online questionnaire on 711 Meituan food delivery riders in Beijing in June and July 2019. Although the
sample size is not large, information on working conditions gathered from the survey has been used as a supplement in this
paper. Detailed information on the two ILO online surveys can be obtained in two forthcoming ILO research reports: Flexible
Labour to “Sticky Labour”: A Tracking Survey of Workers in the Food-delivery Platform Economy of China (ILO forthcom-
ing a) and Online Digital Labour Platforms in China: Working Conditions, Policy Issues and Prospects (ILO forthcoming
b).

5 Since 2017, platforms of Didi and Meituan have been publishing reports concerning the employment situation on their respec-
tive platforms, available on the platforms’ official websites. Major reports include "2017 Didi Chuxing Platform Employment
Research Report", "2018 Development Report on China's New Forms of Employment in Online Ride-Hailing", and "City New
Youth: 2018 Food Delivery Riders Employment Report”. These reports contain a large size of samples and are an important
data source for this paper.
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The extensive desk review of laws, regulations, policies and court cases conducted as part of the anal-
ysis revealed regulatory gaps in terms of the digital labour platforms, which are assessed in the paper.
Based on the review of relevant international standards, other countries’ experiences and the Chinese
context, the paper’s analysis leads to policy options for reconciling the regulatory gaps. While best ef-
forts have been made to gather available information and data, the lack of first-hand information on
workers through qualitative research and the lack of existing research on working conditions as well
as labour regulation for China’s digital labour platforms likely have limited the depth of the paper’s
analysis. Nevertheless, the work here helps to fill some of the research gaps.

Chapter 1 of this paper outlines the architecture of digital labour platforms in China in a review of their
scope, composition and characteristics and their impact on working conditions. It also shows how la-
bour regulations are complicated by the platforms’ business models. Chapter 2 analyses the existing
regulatory frameworks in China and the regulatory gaps. Chapter 3 begins by reviewing the approach-
es to regulating platforms in other countries and the relevant international labour standards. It ends
with suggested policy options, which reflect the Chinese economic and policy environments and the
industrial relations system.
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> Architecture of digital labour
platforms in China

China is transitioning to the digital age, especially in the area of commerce.®China is one of the world's
largest investors in and adopters of digital technologies and is home to one third of the world’s uni-
corns - private enterprises with a valuation of more than $1 billion (McKinsey Global Institute 2017),
half of which operate in the sharing economy. A large number of platform companies with a market
value of more than US$100 million operate in the country (CGE 2018). By the end of 2018, the digital
economy had reached 31 trillion Chinese yuan - an increase of 41.6 per cent over the previous year -
and accounted for about a third of the country’s gross domestic product (CAC 2018). China is also the
world's largest e-commerce market. According to the China Internet Network Information Center, the
country has 829 million internet users, including 610 million online shoppers. China accounts for more
than 40 per cent of the global e-commerce, which is a larger share than France, Germany, Japan, the
United Kingdom and the United States combined (CNNIC 2019).

The sharing economy relies on algorithms controlled by internet platforms to realize real-time matching
for the demand and supply of goods, services and information. From 2012 to 2014, platforms sprung
up in different sectors, such as transportation, food delivery, accommodation and bicycles, with trans-
portation platforms leading the way. These platforms can be roughly separated into digital labour
platforms and other service platforms. The major digital labour platforms include Didi Chuxing (DiDi)
for ride-hailing, Eleme and Meituan for food delivery, ZBJ.com (Zhubajie) for professional consulting
(such as finance, tax consulting and network design), 58.com for household improvement, ymm56.
com for transportation, haodf.com for online consulting and Homeincare for household medical care.
Major service platforms include Mobike for bike-sharing, xiaozhu.com for accommodation and Zhihu
for knowledge sharing.

This first chapter centres on these digital labour platforms and their working conditions, using major

platforms of Didi and Meituan as examples of a location-based platform and Zhubajie as an example
of a web-based platform.

> 1.1 Digital labour platforms and their business models

Digital labour platforms are the fastest-growing business in China’s sharing economy. With the scale
of financing, the major platforms, including transportation and household services, have been grow-
ing rapidly. The market share of platforms keeps expanding while changing the lifestyle of consum-
ers. For example, from 2016 to 2018, the share of ride-hailing platforms in all taxi passenger trans-
portation rose from 9.5 per cent to 36.3 per cent, and the proportion of online food delivery platforms
in the catering industry went up from 1.4 per cent to 10.6 per cent. In terms of the number of people
employed, digital labour platforms have become an important driver for job growth. In 2016-17 alone,
nearly 21.1 million people earned income on Didi (Didi Research 2017). More than 2.7 million work-
ers on the Meituan food-delivery platform in 2018, representing an increase of nearly 500,000 people
compared with 2017 (MRI 2019a). Fengniao, another delivery platform, had more than 3 million reg-
istered delivery workers in 2018.7

6 Eurofound defines the digital age as “a historical period marked by the widespread use of digital technologies indifferent
aspects of human activity, including the economy, politics and most forms of human interaction”. See Fernandez-Macias
2018.

7 2018 Insight Report on the Food Delivery Couriers”, Chinairn.com, 2018, 29 December 2018, www.chinairn.com/
news/20181229/091440423.shtml.
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Based on a review of existing literature, China's digital labour platforms operate in three main busi-
ness models (table 1). The first is self-operation aided by platform (-4 & &): Companies build their
own internet platforms to carry out their business and engage customers directly (the so-called B2C).
In this model, the platform usually establishes a labour relationship with their workers and controls
the recruitment, service standards and working conditions. Some platforms also use a labour dispatch
company, through which by law the labour dispatch firm should sign labour contracts with workers.
Shougqi Limousine and Chauffeur and Shenzhou Ucar are two examples of such a business model.

Shougqi Limousine and Chauffeur is a traditional taxi company loaded with online-to-offline (known as
020) ride-hailing services. The relationship between the platform and drivers follow the standard la-
bour relationship, and labour contracts are signed between the company and the workers. Initially,
Shenzhou Ucar leased out all its vehicles to its drivers while a labour dispatch firm was responsible for
the recruitment and management of drivers. The management duty included overseeing the signing
of labour contracts and monitoring performances. Drivers received a salary on a monthly basis and
enjoyed participation in the five mandatory social insurance schemes® and the housing provident fund.
However, when other ride-hailing platforms became fierce competition, the two companies changed
their business model; box 1 describes the changes that Shouqi Limousine and Chauffeur made. Similar
changes occurred to Shenzhou Ucar.

Box1
Change of business model of Shouqi Limousine and Chauffeurs

Shougqi Limousine and Chauffeur was formerly the Taxi Company of Shouqi Group, under which all
company drivers signed a labour contract with the company. To respond to the competition of online
ride-hailing platforms, Shouqi Group decided in 2015 to change all its cruising taxis (hailed on the
road) into high-end taxis via an online booking platform: Shougqi Limousine and Chauffeur app. The
Shougqi ride-hailing service is accessible on other online ride-hailing platforms, such as the Amap app.
With the change of business model, the company also changed the relationship between Shougi and
its drivers, from a traditional labour relationship to the increasingly popular internet-based contract
worker. The company now has more than 20,000 ride-hailing drivers, all of whom have signed labour
service contracts.

Note: A labour service contract (5 44 R) refers to all contracts excluding a labour contract and is governed by the Civil Code
and the Contract Law. The main costs for labour service contracts are service fees, and termination of the contract is left to
the parties’ free will and agreement.

Source: See www.bbtnews.com.cn/2019/0408/293838.shtml.

The second model is called “franchised cooperation through platform (4= 3 4-4)" whereby platforms
attract a large number of third-party micro and small enterprises, thus creating an agglomeration ef-
fect on the platform (knowns as B2B2C). Many platforms of household service have adopted the mod-
el of franchised cooperation with third-party enterprises and operate in an asset-light way to quickly
expand their market. The platforms operating in this model serve as information intermediaries and
not as employers (work units who meet the legal qualifications under the Labour Contract Law).° When
the franchisees employ workers, they are the employers of these workers.

Yunjiazheng, a platform of domestic home services created in 2012, is an example of such a model.
The platform collaborated with the Shanghai Domestic Work Association and used its domestic work
database to develop a domestic workers' management system. Many offline domestic work companies
use the management system for obtaining information. The platform is only responsible for identity
authentication of domestic workers and provides fee-charging information to domestic work compa-
nies. It does not hire any domestic workers nor own offline companies. In this model, the platform is
similar to that of an information intermediary. There is no established labour relationship between
the platform and the domestic workers, and the franchisees are usually the employers of the workers.

&  China's social security system consists of five mandatory insurance schemes: old-age insurance, medical insurance, work
injury insurance, unemployment insurance, and maternity insurance.
°  Refer to Chapter 2 for definitions of “work unit” and “worker”.
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The third model is a sharing model via crowdsourcing (# % £ ¥ ). This model uses big data, cloud com-
puting and other internet information technologies to integrate and mobilize labour, skills, production
materials and other resources to meet the diversified needs of businesses, consumers and the society
at large. Unlike the traditional “firm plus employee” model, this one uses the “platform plus individual”
(known as C2C). In this model, the platform uses its intermediary function but also regulates the ser-
vices by setting up recommendations and rules that can be diverse in nature, ranging from security
recommendations to the fixing of fares.

For example, crowdsourced fast-delivery workers only need to go through membership registration,
name authentication and simple online training and assessment to become a part-time delivery worker
with a platform. Delivery workers usually need to have their own vehicle (most of them use of a motorcy-
cle). Drivers working for the DiDi platform typically own or rent their vehicle. Workers join with their own
assets and tools, and they can join and withdraw relatively easily. Usually they work with a somewhat
high level of autonomy, but they must follow the rules set by the platforms to a large extent. Defining
the labour status of workers or service providers operating under such platforms remains a challenge.

» Table 1 Main business models of digital labour platforms

Labour relationship with

Model Characteristics Form of employment the platform Example
) ) Shenzhou Ucar

Self-operation aided by B2C Labour contract (some Yes o )

platform through a dispatched firm) Shougi Limousine and
Chauffeur

) . Labour service contract or Yunjiazhen
fgfgﬁhﬁe?ai%)rﬁrat'on B2B2C labour contract with fran-  No : . o )
gnp chisees JD Daojia (delivery)

Didi

Sharing model via crowd- Mostly labour service con- .

sourcing C2C, B2C tract Generally, no Meituan
Zhubajie

China's digital labour platforms do not stick to one model. They flexibly adjust their business format
according to market demands. In particular, the ride-hailing and food-delivery platforms with large
market shares tend to adopt a mixed approach that integrates the self-operation, franchised cooper-
ation and sharing models (box 2).

Box 2
Mixed business models used by food delivery platforms

China's food delivery platforms are typical examples of using mixed business models. Meituan, a gi-
ant in the food-delivery industry, with a market share of 64.6 per cent,* adopted a mixed approach of
combining different models, starting from the early stage of its operation.

Under the self-operation model, the platform recruits enough delivery workers to complete the tasks
during peak times. Most of these workers are directly employed by the platform or via a labour dis-
patch agency. The platform or the agency is responsible for the recruitment, training, assessment,
wages, etc. of the delivery workers. The remuneration is either based on a base salary set by Meituan
plus commission or is commission-based.

With respect to franchising or outsourcing, Meituan attracts third-party fast-delivery companies or in-
dividuals to set up teams and provide delivery services for the restaurants registered on the platform.
Franchisees are responsible for their own profits and losses after paying the franchise fees. However,
Meituan provides the franchisees with subsidies, technical support, training and delivery-related ma-
terials (thermos containers, uniforms, etc.). In certain cities, these individuals might have a labour con-
tract with the franchisees.

In terms of the sharing model, Meituan has established its own crowdsourcing logistics platform,
Meituan Outsourcing. The platform attracts a large number of individuals working part-time to provide
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food-delivery services. Meituan also works with third-party crowdsourcing logistics platforms, such as
rrkd.cn and Dada, to increase the number of deliveries and improve delivery efficiency. These individ-
uals do not have a labour contract with the platform.

In addition, large chain stores, such as KFC and McDonald's, that are on the Meituan food-delivery plat-
form, directly recruit their own delivery workers. While they contract out some of their food delivery
services, most of the directly hired workers have labour contracts with their company.

As of April 2018, Meituan transferred all its workers in the self-operation model into the franchising or
outsourcing model. Crowdsourcing has become the major way of attracting individuals providing the
delivery services, accounting for 60 per cent of the total, while franchising or outsourcing accounts
for about 40 per cent.

Note: *=DCCI 2019.

Source: CALSS 2017.

Location-based platforms

Location-based platforms have become China's fastest-growing digital labour platforms in recent years.
The platforms first appeared in the transportation sector in 2012 and expanded to food delivery, house-
hold services and other areas. Through mobile telephone applications (apps), the platforms can realize
real-time matching of the demand and supply. The platforms either enable workers or service providers
to compete for orders or directly allocate orders to them. The platforms usually set the standards for
services and intervene, to a certain degree, in the selection and management of the service providers.
Well-known location-based platforms in China include Didi for transportation, Meituan and Eleme for
food delivery and 58.com for household services.

Didi Chuxing

Established in June 2012, Didi Chuxing is the largest ride-hailing service platform in the country. Through
the acquisition of Kuaidi and Uber China, Didi now occupies more than 90 per cent of the Chinese on-
line car-hailing market. Didi provides users with a variety of online ride-hailing services, including ex-
press, premier, special and luxe riding and carpooling. DiDi provided more than 10 billion rides in 2018,
with a total mileage of 48.8 billion km (RCSE 2019, 39). By the end of June 2018, Didi had attracted more
than 30.6 million drivers and operated in more than 400 cities.

The DiDi app is user-friendly: Passengers place an order, and the platform matches them with drivers.
This matching process has undergone a transition from competing for orders to dispatching orders. In
the former model, the platform sent orders to drivers in a nearby range who competed with one an-
other to be the first to reply. Now it uses an algorithm to complete the matching by directly assigning
an order to a nearby driver. The driver, after receiving the order, goes to the designated place to pick
up the passenger and drives the passenger to the destination according to the predetermined route.
Once the trip is completed, the platform receives the fee paid electronically by the passenger and de-
ducts a service fee (commonly known as commission). The driver can withdraw the remaining portion
from the platform as remuneration. The proportion of the service fee deducted by the platform varies
because the fee structure is based on various factors, including the city where the service takes place,
distance, length of time used and the availability of carpooling. On average in the fourth quarter of
2018, commissions deducted by DiDi were about 20 per cent of the fee paid by passengers.™

During the service, drivers are required to abide by the code of conduct developed by the platform
and accept the supervision of the platform and passengers. Although the platform is not physically
present, it can track the driver’s route and behaviour (such as sudden brakes, rapid deceleration and
speed) through the app. The platform uses an algorithm to assess the driver’s service after extracting
data from four dimensions: the reception of the order, the pick-up, the drop-off and passengers’ post-
trip evaluation. The driver can be rewarded or penalized accordingly. Depending on the result of the

10 See https://tech.sina.com.cn/i/2019-04-22/doc-ihvhiewr7606783.shtml.
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assessment, rewards and penalties can be reflected in cash, priority of order dispatch and a ranking
determined by the algorithm (Chen 2020; Wang, Wu and Yang 2018).

Meituan Food Delivery

Meituan Food Delivery was officially launched in 2013. In 2018, Meituan accounted for 62 per cent of
the domestic market share, with more than 24 million orders completed daily, and a total of 300 mil-
lion people ordering meals from the platform (RCSE 2019). The Meituan platform is user-friendly: After
receiving an order, the platform allocates it to a delivery worker called a “rider”. The rider delivers the
food to the customer according to the set time and delivery route determined by the algorithm. The
total number of active riders on the platform (delivering at least one order per day) is around 670,000,
among which there are two main types of riders: full-time and crowdsourcing.

Full-time riders are usually attached to franchisees or agencies that must be officially registered as a
business entity. About 1,000 franchisees or agencies have signed civil cooperation agreements with
Meituan and have also signed labour service contracts with 250,000-270,000 riders. These riders are
subject to the rules set by the franchisees or agencies and receive orders dispatched to them through
different management units called “sites” that the franchisees or agencies have established. There is
a link of subordination between the franchisees or agencies and the riders; full-time riders should, ac-
cording to law, sign a labour contract with them but few have actually signed such a contract.

Crowdsourcing riders are usually attached to more than a dozen labour service companies through-
out the country via a labour service contract that treats them as self-employed. They compete for or-
ders online and are not restricted to a specific site. These riders often provide added capacity during
mealtimes and peak-hour delivery.

Sharing model via crowdsourcing in manufacturing

There is a trend of location-based platforms penetrating into traditional enterprises, such as manu-
facturing. Traditional enterprises have developed two main approaches to use online crowdsourcing
workers - one is internal and the other is external.

The internal approach entails the establishment of a platform within an enterprise as an agent to trans-
form production into “ecosystems” between partners and customers. With this approach, enterprises
have often turned their workers into “entrepreneurs” (self-employed service providers and independ-
ent contractors) and terminated the labour contract with them. For example, Haier, a Chinese home
appliance manufacturing giant, adopted the platform business model and reduced its number of em-
ployees from 86,000 in 2012 to 60,000 in 2014 (Peng and Yun 2015, 126-128).

The external approach is to cooperate with platforms through labour services. Enterprises outsource
their businesses to selected platforms via a civil cooperation agreement. In these cases, the enterprise
pays the platforms an outsourcing cost against a special value-added tax (VAT) invoice issued by the
platform to the enterprise. In the next steps, a platform recruits their workforce, guides them to regis-
ter as an individual business, or “maker” (the Chinese term for self-employed service provider or inde-
pendent contractor), through the platform app and then crowdsources the contracted business from
an enterprise with the registered individual businesses (makers). Upon completion of the assigned
tasks, the enterprise pays the due commissions to the platform, and the platform pays the registered
individual businesses (makers) and assists them to issue a general VAT invoice as proof of tax paid.

The two approaches have contributed towards reducing the number of workers with labour relations
while increasing the number of service contracts. The difference for the individual involved is that they
are no longer protected by the labour laws. This raises concerns for these individuals who, according to
Chinese law, would qualify to sign a labour contract but whose labour relationship is disguised into a
service contract. This is particularly the case when workers work for one enterprise only and are paid,
receive orders and follow the rules and instructions of that enterprise.
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Web-based platforms

Web-based platforms provide convenience for crowdsourcing work by quickly matching the demand
for technology, management support, design, multimedia and other professional services with the
supply. Although web-based platforms for low-skill micro tasks exist worldwide, in China, the service
providers on web-based platforms usually have a certain level of professional skill and could come from
anywhere in the world because the crowdsourcing has no geographic limitation. China's web-based
platforms emerged in the early 2000s and have grown rapidly since 2016. Well-known crowdsourcing
platforms, or “witkey” in the Chinese phrasing, include Zhubajie, PWK, sandaha.com and 680.com (wit-
key China). As of 2012,"" more than 1 million visits to these platforms occur daily, with a total number
of tasks issued is more than 1.6 million (SRI 2012). The market for web-based platforms is smaller than
for location-based platforms in 2017, with about 24 million service providers registered on the web-
based platforms (RCSE 2018, 48).

Zhubajie

Zhubajie is China'’s largest crowdsourcing service platform. Founded in 2006, Zhubajie provides out-
sourcing tasks, such as logo design, website construction, intellectual property management, finance
and taxation consultation. It is the largest online labour market of crowdsourcing. By 2017, the num-
ber of registered users exceeded 16 million, with the number of contractors at 6 million and the num-
ber of service providers at 13 million (Zhang et al. 2019).

Zhubajie offers three service modes for its providers: competition, piece-rate and matching. In the
early stages of development, the competition mode was the main service format: A customer offers
a reward to all service providers in the form of competition, and the one who offers the best solution
receives the bonus. Customers and service providers are in a one-to-many relationship with no strict
contractual constraints. Zhubajie receives a 20 per cent of the transaction cost as a platform service fee.

The piece-rate mode is used when the workload is small, the task is simple, the price is low and there
are many respondents who can provide a large number of manuscripts in a short time. Zhubajie re-
ceives a 5-20 per cent commission in this mode.

The matching mode can effectively protect the privacy of customers. It consists of a direct matching
between demand and offer through an algorithm. The benefit of this mode is the elimination of the
complicated steps of repeated selection. It is suitable for website construction, architectural design,
decoration design, software development and other projects. Zhubajie receives a 15-30 per cent com-
mission in this mode.

Managed crowd

Most of the traditional web-based platforms outsource work to an undefined crowd, and the platforms
do not manage or train crowdsourced service providers. However, in 2017, a new model emerged in
China called the “managed crowd”. While this type of platform has many similarities with the other tra-
ditional crowdsourcing platforms, the main difference is that the platform releasing the task provides
specialized technical training to interested service providers, thereby helping them to improve their
ability to complete related tasks. Based on an evaluation of the training results, the platform disquali-
fies 25 per cent of the service providers who apply. Eventually, the platform keeps the individuals with
the best results, assign them tasks and thus applies a certain level of quality control over the tasks
completed. This new platform model is used in the transcribing of audio files and software testing,
among others. Pactera and Tonelink are the Chinese platforms engaged in such a model. The latter
was established in 2015 and currently employs 1,000 workers, with 3,000 registered suppliers on the
platform and a level of transactions reaching 1.6 billion yuan in value (Oshri 2017).

11 Noting the data are old, given changes.
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> 1.2 Characteristics of the Chinese digital labour platforms

The emergence of the digital labour platforms has and will continue to have a broad and compre-
hensive impact on the world of work. Although more research needs to be done to fully understand
the nature and scope of the impact, ILO and Eurofound research determined a direct impact on work
tasks and the occupational skills needed as well as on working conditions and employment status (de
Groen et al. 2018, 7). The following sections analyse these working conditions in relation to the three
major platforms in China.

Large number of full-time workers in a situation of economic dependence

Three aspects characterize platform workers in China: their large number in total, their full-time work-
ing schedule and their economic dependence on the platform. First, with the rapid development of
the sharing economy in China, the number of individuals providing services in one way or another
through platforms continues to increase, from 50 million in 2015 to 75 million in 2018; its proportion
in total employment also has increased, from 6.5 per cent in 2015 to 9.7 per cent in 2018. To give this
data a comparative perspective, platform workers in the United Kingdom account for only about 4 per
cent of the employed population, and in the United States, they are less than 1 per cent (table 2). And
according to the platforms’ websites, in the ride-hailing industry, DiDi has more than 31 million regis-
tered drivers,'? while Uber had only about 3.9 million drivers worldwide as of December 2018.'*In the
food-delivery industry, there are more than 2.7 million riders registered on Meituan, of which about
670,000 are active (delivering at least one order a day). Deliveroo, the largest food delivery company
in the United Kingdom, has about 60,000 registered riders worldwide.’ China clearly has the largest
number of platform workers in absolute and relative terms.

» Table 2 Comparison of platform employment, by selected countries

Country Percentage Indicator or qualifier

Denmark 1.0 Platform workers earning money at least once over the previous 12 months, 2017

Finland 0.3 Population aged 15-74 who had earned more than 25% of their income from work-relat-
ed and non-work-related platform activities during the previous 12 months, 2017

Germany 1.8 Population aged 15 and older registered as platform workers in January 2017

Sweden 2.5 Working-age population who performed platform work, 2017

United Kingdom 4.0 Eg(;pt)lgnpceerg?/rerrr\itrLget;rsekvsigSSIi?Zez,ngg%\{Ld;,ng()t]r?ansport or delivering food or other goods at

United States 0.4-0.6 Number of workers on the platform, 2016

China 9.7 Personnel engaged in providing services, 2019

Source: Statistics of European countries are from Eurofound 2018b, 13; the Statistics of the United States are from Krueger
and Katz 2016; and China'’s statistics are from RCSE 2019 and MOHRSS 2019.

Second, anincreasing number of platform drivers and food-delivery riders have become full-time work-
ers. At the beginning of its development, the sharing economy had attracted many part-time work-
ers and groups of people with difficulty in finding jobs' in urban areas, offering them a “reservoir” of
employment. As their market shares expanded, more people joined the platforms on a full-time basis,
attracted by the relatively high level of remuneration. According to a 2019 Didi Research report, more
than 20 per cent of ride-hailing drivers regarded platform work as a long-term occupation and more
than 30 per cent of the drivers from urban poor background'® held the same view. A whopping 74.5

12 See http:/Awww.sfcen.com/2019/2-16/1INMDEOMDAfMTQ3MTY 1NA.html

13 See uber.com/newsroom/company-info/.

14 See careers.deliveroo.co.uk.

15 Article 52 of the Employment Promotion Law defines persons with difficulty in finding jobs as “those persons who have dif-
ficulty in getting employed because of their physical condition, level of skills, family factor, loss of land, etc., or who cannot
get re-employed after being unemployed for a continuous period of time”.

6 There is no uniform standard or definition of an urban poor group. Generally speaking, it refers to the non-agricultural pop-
ulation in cities and towns across the country whose income is less than the minimum living standard set by the local gov-
ernment.
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per cent of the food delivery riders worked full-time, among which 42.9 per cent had worked for more
than a year (CALSS 2019).

Third, a large number of platform workers is economically dependent upon the remuneration they get
from the platform. This is illustrated by the share of income originating from the platform in the total
household income. In China, about 16 per cent of all food-delivery riders in 2018 earned more than
90 per cent of their household income from a platform. As for the online ride-hailing drivers, 22.3 per
cent of them earned, on average, more than half of their household income. The web-based crowd-
sourcing platforms were the only source of income for 43 per cent of the workers (CALSS 2019, 22). In
contrast, for example, only about 9 per cent of platform workers in the United Kingdom earned more
than 90 per cent of the family income in 2018 (table 3).

» Table 3 Economic dependency of Chinese platform workers (compared with the United Kingdom), 2018

Income Food-delivery riders Online ride-hailing drivers United Kingdom

Income from the platform ac- o o/
counts for more than 50% of the ~ 53% 22.3% onaverage, and T7.2%1n 1494
household income p

Income from the platform ac-
counts for more than 90% the 16% 9%
household income

Source: The statistics of Meituan are from MRI 2019a; the DiDi data are from DiDi Research 2019; and the United Kingdom
statistics come from DBEIS 2018, 30.

Platforms attract large numbers of young male workers

While the mobile phone use rate for female and male individuals was 48 per cent and 51.6 per cent in
2018, respectively (UNFPA 2019), men seem to be more attracted to the digital labour platforms. The
proportion of male workers on the location-based platform is particularly high, at more than 90 per
cent in 2019. This may be related to the traditional gendered occupational nature of being a driver or
a rider. Women'’s participation in the web-based platforms was about 27 per cent in 2019, still lower
than what it was for men. This trend is in line with the participation rate in paid work (table 4).

» Table 4 Participation rate in paid work, 2018 (%)

Activity category Total Female Male
Total 59 51 67.4
Employment 38.4 31.3 46
Household production 23.1 21.8 24.6
Weekday 64.5 56.2 73.3
Employment 44 36.4 52.1
Household production 23.3 22.1 24.6
Weekend 451 37.9 52.7
Employment 24.5 18.5 30.8
Household production 22.7 21 24.5

Source: UNFPA 2019.

Regarding age composition, relatively young people dominate digital labour platforms. Most DiDi
drivers were born in the 1970s or 1980s, accounting for 71.4 per cent of the total DiDi drivers in 2019.
Workers on Meituan are a bit younger, with 82 per cent born in the 1980s or 1990s. This might be ex-
plained by the fact that the post-1990 generation may not have as large a proportion of car ownership
as the post-1970s and post 1980s generations. In comparison, workers with Zhubajie are relatively old-
er, with 61.9 per cent of them born in the 1970s. Interestingly, the percentage of single persons with
Zhubajie is much larger than with the other two platforms, with 56.7 per cent of workers currently single.

There are significant differences between the location-based and web-based platforms in terms of
education. Location-based platform workers have a comparatively lower level of education; most of
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them are graduates of high school or have less education, while college graduates only account for a
small proportion. In particular, a large proportion of Meituan riders in 2018 only finished junior high
school, which is the compulsory level of education in China. The level of education of workers on the
web-based platforms was significantly higher in 2019, with 88.1 per cent having completed college or
a higher level of education.

The household registration (hukou) divides the rural and urban population, thereby hindering labour
mobility and segregating the labour force.”” Rural migrant workers comprised 58 per cent of the Meituan
ridersin 2018 (table 5), while Didi's workforce was dominated by local drivers with urban residence sta-
tus. This is a direct consequence of China's recent regulation on the online ride-hailing sector, which
encourages local governments to require a local residency status for taxi drivers. Zhubajie has a di-
verse labour force composition, with a relatively even geographical distribution. This indicates that
web-based crowd work has eliminated, to some extent, the discrimination caused by household reg-
istration and has broken down geographical boundaries.

» Table 5 Demographic characteristics of major platforms in China

Demographics Meituan 2018 DiDi 2018 Zhubajie 2019
Sex

Male 90 92.6 73.0
Female 10 7.4 27.0
Age

Born in the 1950s / / 2.6
Born in the 1960s 2.0 7. 22.9
Bornin the 1970s 15.0 24.4 61.9
Born in the 1980s 43.0 47.0 12.6
Born in the 1990s 39.0 21.5 /
Education

Junior high school or below 34.0 18.5 5.6
Senior high school 21.0 21.9 /
Technical secondary school 29.0 26.9 6.3
Junior college 13.0 21.0 38.1
Undergraduate or above 3.0 n.7 50.0
Marital status

Single 33 15.9 56.7
Married 67 84.1 43.3
Hukou status

Local rural 17 28.3
Non-local rural 58 29.4
Local urban 15 55.2 31.4
Non-local urban 10 44.8 11.0

Source: The statistics of Zhubajie come from ILO forthcoming(b); those of DiDi are from DiDi Research 2019; and the data for
Meituan come from MRI 2019a.

7" The Government has long recognized the need for the reform of the hukou system. In a speech during the Fifth Plenum of
the 18th Communist Party of China Central Committee meetings in 2015, President Xi Jinping stressed the importance of
allowing migrant workers to become urban residents. Recent Initiatives included that cities with a population under 3 million
should remove barriers for rural residents to apply for urban hukou. For cities with a population of over 3 million, restric-
tions should be eased for groups such as migrant workers with stable jobs. Local governments are to promote basic public
services, such as healthcare, education, and housing for those already living in cities without hukou, including their family
members.
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Increased income as the main motivation

Across the three platforms, the main motivation for platform workers to engage in their work is to in-
crease their overall income. Around 40.4 per cent of crowdsourced workers surveyed in 2018 said the
platform work is a way to supplement their income from other work, and 63 per cent of the food-de-
livery riders believe that platform work can help them increase their income. The survey results also
found that workers do not choose to work on platforms for their personal interests. Only 24 per cent
of riders chose the job out of personal interest. Web-based crowdsourced workers were significantly
different from the food-delivery riders, with 52.2 per cent of them choosing personal interest as the
reason to do the job (MRI 2019a).

According to the survey data, 20.37 per cent of online ride-hailing workers were re-employed after being
laid off from a non-platform job, and 10.5 per cent of food-delivery couriers and 2.2 per cent of crowd-
sourced workers chose their platform job because they could not find any other job. This seems to in-
dicate that digital labour platforms, especially location-based platforms, have a limited role in finding
jobs for disadvantaged people, such as laid-off workers, long-term unemployed persons and veterans.

In short, the reasons for crowdsourced workers to engage in platform work are more diversified, in-
cluding earning extra income, personal interests and flexibility of work. In contrast, a larger proportion
of ride-hailing drivers and food-delivery riders regard the platform work as a long-term occupation.

» Table 6 Motivation for platform work

Reasons for choosing platform work Meituan (2018) Zhubajie (2019)
Can't find another job 10.5 2.2
Increase income 31.1 0.0
Salaries are higher than other jobs 13.8 1.9
Wages to supplement other jobs 3.7 28.6
Make money while going to school 1.7 9.9
Family burden 12.7 0.0
Flexibility of work, free arrangement of time 17.2 0.0
This job is easier 4.0 0.0

A way to relax/like this job 2.8 355
Have no legal status to do other work 0.0 0.4
Only can work from home 0.0 3.0
Prefer to work from home 0.0 16.7
Other 2.5 1.9
Reasons for leaving last job Meituan (2018) Didi (2018)
Low income 18 34.15
Inflexible working hours 26 31.67
Laid off or unemployment 6 20.37
Lack of career development 14 1517
Personal or family reason 17 13.55
Hard work 4 10.79
Bad office atmosphere or interpersonal relationship 3.02
Other 12 8.99

Source: The statistics of Zhubajie come from ILO forthcoming(b); those for DiDi are from Didi Research 2019; and the data for

Meituan come from MRI 2019a and ILO forthcoming(a).

Contractual arrangements increase informality in employment

The type of contractual arrangements associated with platform work is rather diversified. Yet, thereis a
trend for platforms to favour business models that can circumvent labour relations. While other forms
of labour contracts, such as labour dispatch and casual contracts are commonly used, the majority of
the contractual arrangements take the form of labour service contracts that have different names (such
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as franchising, agent or labour-outsourcing contracts). As indicated earlier, only 8 per cent of platform
workers had labour relations with the platform in 2019. In other words, more than 90 per cent of the
platform workers in China in the same year either had signed various forms of labour service contracts
falling outside the scope of the labour laws or had not signed any contract at all. Despite the various
names the labour service contracts may carry, a majority of workers with the digital labour platforms
fall into the following three categories.

1. Workers sign a labour contract establishing a labour relationship with the platform. This concerns
mainly those who are part of the core internal team of the platform, such as the managerial or tech-
nical staff. These labour contracts are generally full-time with a fixed term. This means that only these
workers are granted protection under the labour laws regarding minimum wage, working hours, oc-
cupational safety and health, union representation and social security.'®

2. Workers sign a labour service contract,” under which there are three subcategories:

= Workers sign a labour service contract with the client or customer. In this case, the platform is just
an intermediary.

= Workers sign a labour service contract with an agency and are dispatched to work for a platform.
While the Labour Contract Law requires the agency to sign a labour contract with the dispatch
workers, in reality, few do.

= Workers sign a labour service contract with the platform. However, if the characteristics of the work
being performed and the way it is performed meet the conditions of a labour relationship under
the labour law, then the workers are considered to be in a disguised labour relationship. Of the fea-
tures, a labour relationship under the labour laws is the concept of subordination.

3. Workers are genuinely self-employed without any contract or with a contract for service that is reg-
ulated by the Contract Law.

In reality, there are many instances in which the law lacks clarity in its definition of labour relations,
making it difficult to determine the workers' status as self-employed or with labour relations.

According to scholarly analysis of various survey findings, the workers of the major digital labour plat-
forms in Beijing have signed labour service contracts with their platform (such as cooperation agree-
ments and intermediation agreements). Few platforms have signed labour contracts with their workers
(Zhang 2018). For example, DiDi only signs labour contracts with its personnel responsible for backend
technology and management, it uses labour dispatching for customer service staff, and for the online
ride-hailing drivers, it offers labour service contracts. A clear provision is included in the labour ser-
vice contracts stipulating that “DiDi only has an affiliated cooperation relationship with all drivers who
provide online ride-hailing services, and there are no direct or indirect labour relations. As such, the
Labour Law, the Labour Contract Law, the Social Insurance Law, the Regulations on the Management
of Housing Provident Fund are not applicable.” Similarly, the 3 million registered food delivery riders
with Fengniao Delivery and the more than 400,000 crowd-sourced riders of Meituan Food Delivery are
also operating under labour service contracts.

The ILO considers most of work on digital labour platforms as a form of non-standard employment.?®
The jobs are casual, with work only available when there is a specific task needed by a client (ILO 20183,
10). And the work in many instances is informal. According to the ILO (2003), workers are considered
to have informal jobs if their employment relationship is, in law or in practice, not subject to national
labour legislation, income taxation, social protection or entitlement to employment benefits.

While the Chinese experience shows that internet business models have created and continue to cre-
ate millions of employment opportunities, there are also clear indications that the size of informal

8 Please refer to the section in Chapter 2 on labour law and labour relations for the protections that labour law provides.

19 Please refer to Chapter 2 for information concerning differences in protection between labour contracts and labour service
contracts.

20 Non-standard forms of employment is an umbrella term for different employment arrangements that deviate from standard
employment. They include temporary employment, part-time and on-call work, temporary agency work and other multipar-
ty employment relationships as well as disguised employment and dependent self-employment. See ILO 2016.
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employment is increasing (CEC and CNE 2018, 7). This can be attributed to a number of factors, includ-
ing the following.

First, location-based platforms have attracted traditional manufacturing workers: 22.13 per cent of
online ride-hailing drivers and 23 per cent of full-time food-delivery riders in 2018 used to work in the
manufacturing sector (Didi 2018; Meituan 2018). This trend may continue, given how the manufactur-
ing industry is going through a transformation period characterized by industrial upgrading and influ-
enced by such external factors as slower economic growth and COVID-19. Platforms’ low requirement
for skills and job access, as well as their comparatively good income are likely to attract more manufac-
turing workers. This move could reduce the number of formal manufacturing jobs while increasing the
labour supply for platforms, with a risk of reducing the incentive for platforms to formalize their jobs.

Second, the majority of platforms have opted for flexible business models that rely on flexible forms
of contractual arrangements, such as franchised cooperation and crowdsourcing, which leave workers
without a labour contract and thus in a certain level of informality at work.

Third, through the platformization of traditional enterprises, workers’ status has shifted to entrepre-
neurs or self-employed, and a number of workers' labour contracts have been terminated. This also

contributes to the increased informality in employment in China.

» Table 7 Sources of workers for DiDi and Meituan (full-time), 2018

Industry of previous job DiDi Industries of previous jobs Meituan
Traditional manufacturing 22.13 Agriculture 14.5
Emerging strategic manufacturing 18.95 Mining 4.3
Transportation 13.55 Manufacturing factories 23.0
Traditional services 11.84 Construction 8.6
Modern services 10.21 Retail and wholesale 7.2
erament agency or organization oM%Y 7.20 Transportation 3.3
Mining and coal-related industry 4.89 Catering and accommodation 17.8
Agriculture, forestry, husbandry and fishery 2.23 Services, maintenance and decoration 13.5
Other 9.01 Science, education, culture and healthcare 2.6
Real estate finance 53
Identity DiDi Identity Meituan
Work in an enterprises or public institution 23.19 Worker from an industry with overcapacity 31
Casual work 20.85 Worker in the catering industry 16
Individual business 15.98 Individual or small business 13
Self-employed 11.56 Food or express delivery couriers 12
Other 718 Other platform employees 8
Taxi driver 6.11 White-collar workers in companies 3
Company owner 5.79 Security 3
Unemployed or no work 3.93 Farmer 2
CDerlr\tllar:r? glral\égte car and waiting for passengers at a 3.85 Veteran 1
Soldier 1.09 Other 1
Retired 0.37
Student 0.10

Source: The statistics of DiDi are from DiDi Research 2018; the data of Meituan come from MRI 2019a and ILO forthcom-

ing(a).

A significant feature of web-based platforms is that professional and technical personnel from enter-
prises and public institutions account for the largest proportion of the workers, up to 23.6 per centin
2019 (table 8). In addition, the proportion of students is also relatively large, accounting for 15.8 per
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cent in 2019. This seems to indicate that web-based platforms provide more part-time opportunities
for people with a higher level of education and skills.

» Table 8 Main occupation of workers with Zhubajie

Main occupation other than platform work Zhubajie
Party and state organ, enterprise or institution managerial personnel (such as court judge, corporate executive, sec- 15
ondary school principal) ’
Business owner (boss) with officially registered company and employees 6.7

Professional and technical personnel in enterprises and institutions (such as teacher, lawyer, doctor, programmer, secu- 23.6
rities issuer) :

Administrative staff in an enterprise or institution 7.1

Worker engaged in business or service industry (such as salesperson, librarian, waiter) 13.8

Personnel engaged in agriculture, forestry, animal husbandry, fishery or water conservation (such as farmer or fisher) 1.3

Worker engaged in production or transportation in an enterprise 3.5
Military 0.2
Student 15.8
Other sharing economic work, such as Didi, takeaway, etc. 3.5
No work other than online platform work 121
Working in other categories 11.0

Source: ILO forthcoming(b).

>

1.3 Working conditions on digital labour platforms

Earnings

Relatively high level of income

Overall, the income of workers on China's digital labour platforms is relatively high. According to a
survey conducted by the All-China Federation of Trade Unions (ACFTU) in 2017, the wages of platform
workers were higher than the national average for workers of the same age (Li 2017). A particularly
noteworthy phenomenon is that platform workers generally earned more than front-line manufactur-
ing workers, and the wages of the platform workers in some provinces was even 30 per cent higher
than those in traditional manufacturing industries.

The average monthly income of the drivers with DiDi platform in 2018 was 2,522 yuan. The average
monthly income in the first-tier cities was 5,176 yuan, 2,133 yuan in the second-tier cities and 1,130
yuan and 1,033 yuan in the third-tier and the fourth-tier cities, respectively. This indicates a correla-
tion between the level of income for DiDi drivers and the population size of the city where they work
and the related cost of living. When comparing the highest average income of DiDi drivers in the top-
ten income cities with the local minimum wage and the average income in the local urban private en-
terprises in the transportation industry, it is clear that the average income of DiDi drivers is generally
higher than the local minimum wage and that some drivers earn even more than the local private en-
terprise employees (figure 1).
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» Figure 1 Income of online ride-hailing drivers, 2018
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Source: DiDi Research 2018; NBS 2018.

The monthly income of the food-delivery riders with Meituan mainly concentrates in the range of 2,000
yuan to 5,000 yuan, accounting for 51 per cent of all riders in 2018, followed by 28 per cent of riders
who earned between 5,000 yuan and 10,000 yuan (figure 2). Riders who earned less than 2,000 yuan
accounted for 20 per cent, while 1 per cent can even made more than 10,000 yuan per month.
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» Figure 2 Comparison of income of Meituan riders and DiDi drivers, 2018
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Source: MRI 2018; DiDi Research 2018.

In contrast, web-based crowdsourced workers have relatively lower income. Their average hourly in-
come in 2019 was 32.6 yuan (equivalent of US$4.6), while the average monthly income of workers at
Zhubajie was 1,777 yuan (US$253.8). Workers at Zhubajie earned the highest income, compared with
other crowdwork platforms. There is a clear difference between workers who regard platform work
as their major source of income and those who do not. The first group earned an average of 599.42
yuan (US$85.63) per week in 2019, while the second earned only 309.91 yuan (US$44.27) on average.

Income instability as a major concern

There are two underlining trends behind the relatively high income of platform workers. First, the lev-
el of income often comes at the cost of long hours of work (see section 3.2). Second, most digital plat-
form workers follow the salary structure of a piece rate system without a base salary. The income level
is susceptible to such factors as platform trading rules, seasonal demand fluctuation and commissions
deducted by the platform, all of which are to encourage workers to work more. While this leads to rela-
tively higher income on average, it also generates instability and unpredictability in income. According
to the ACFTU survey, the instability of income was the most concerning issue for workers in the plat-
form work, accounting for 56.95 per cent of surveyed workers in 2017 (Li 2017).

DiDi is a good illustration of these trends. Back in 2014, when DiDi and Uber fiercely competed for
market shares worldwide, both subsidized passengers and drivers heavily to gain market shares. As a
result, drivers’ income level rose sharply during this period of subsidy. Following the successful acqui-
sition of Uber China in 2016, DiDi adjusted its business strategy and started to reduce the subsidies.
As a result, the income distribution for DiDi drivers has changed from the deduction of commissions
to different pricing. Under the commission deduction, the platform deducted about 20 per cent of the
fee paid by passengers, and the pricing for passengers was not separated from the pricing at the driv-
ers’ end. Starting in August 2016, DiDi began to implement a two-way pricing rule for drivers and pas-
sengers. It now charges 0.5 yuan for an information fee and 1.77 per cent management fee for each
order, on top of the commission. Before 2016, the reward rate to DiDi drivers was 2.5 times during the
normal time and 5 times during peak hours. This rewarding rate was lowered to 1.2 times and 2 times,
respectively, after 2016. Passengers' subsidies also were reduced. For example, in Beijing, the price of
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DiDi express cars increased from 1.5 yuan per km and 0.25 yuan per minute to 1.8 yuan per km and
0.5 yuan per minute before and after 2016.'

The chart (figure 3) indicates the surge in drivers’ income at the early stage and its gradual lowering. A
comparison of the income levels of ride-hailing drivers in 2016 and 2017 indicates that the overall in-
come of ride-hailing drivers in 2017 was lower than that of 2016. The proportion of drivers with an in-
come of less than 4,000 yuan increased (by 14.6 per cent), and the percentage of high-income groups
decreased (by 12 per cent).

» Figure 3 Changes in the income of online ride-hailing drivers, 2016 and 2017
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Source: DiDi Research 2018 and 2017.

Similar income instability exists for food-delivery riders. Their income consists mainly of commissions
from each order. The food delivery platforms calculate the pay based on each order’s distance, amount
paid and time spent, and provide awards for large-amount and on-time deliveries, among other incen-
tives. Some riders in Beijing claimed in a media report that the platform for which they have worked
give a 3 yuan commission for each of the first 200 orders per month. The more orders they take, the
higher commission they can get, with 6 yuan capping the commission after 500 deliveries.?? However,
through the platform algorithms, this commission rate could change any time with market fluctuations.
A 2017 survey by the Chinese Academy of Labour and Social Security on food-delivery riders found
that 46.8 per cent and 45 per cent of the riders believed that, respectively, the frequency and amount
of platform’s rewards were decreasing (CALSS 2017).

In addition, insufficient work is a common problem for web-based crowdsourcing workers, which leads to
theirincome instability. Around 50 per cent of them spent less than ten paid hours a week for Zhubajie.
When asked if they wanted to spend more time working on the platform, 83.1 per cent of workers said
yes. They wanted to add an average of 10.9 hours per week to the current working hours (figure 4).

2l See https://tech.qq.com/a/20160722/006384.htm.
22 See “Food Delivery Couriers Caught in Traffic Accidents for the Sake of Time”, Beijing Evening News, 26 September 2017,
http://news.cnr.cn/native/gd/20170926/t20170926_523965978.shtml.
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» Figure 4 Working hours for online platform Zhubajie, 2019 (per week)
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Long and fragmented working hours

While their working hours are generally flexible, with online work and offline breaks relatively discre-
tionary, platform workers perform long yet fragmented working hours without access to overtime pay-
ment. The statutory working time in China is eight hours a day and 40 hours a week. However, accord-
ing to the study by Wu and Li (2018, 244-245), only 13 per cent of food-delivery riders worked fewer
than eight hours a day, while 49.5 per cent worked more than ten hours, and 30 per cent worked more
than ten hours each day in a week. There was a significant difference between full-time and part-time
riders: Among the full-time riders, only 8.8 per cent worked fewer than eight hours per day, while the
proportion of part-time riders reached 36.6 per cent. Full-time online ride-hailing drivers worked about
0.85 times longer than part-time drivers per week.

A similar situation applies to crowdsourcing platforms. For workers who relied on the platform work
as the major source of income, the paid, unpaid and total working hours per week were 24.6, 11 and
35.6, respectively. The working hours of those who did not rely on platform work as their major source
of income were almost halved, at 13.2, 7.5 and 20.7, respectively (ILO forthcoming b).

The working time for platform workers has followed a trend of fragmentation (figure 5). This is particu-
larly true for food-delivery riders. Surveys show that the workload of riders is not evenly distributed.
At mealtimes when orders flood in, riders must work intensively for hours. In non-mealtime periods,
riders must compete for limited orders and the work is not sufficient. Riders often work eight hours
a day but stay on call for 12 hours, constantly rotating between intensive driving and order searching
(Xiaopeng, Chen and Ruan 2018). Online ride-hailing drivers and crowdsourcing workers face a similar
situation. Drivers reported in a 2018 study that they only spent 46 per cent of their online time taking
orders, which means more than half of their online working time was spent waiting for the orders by
the roadside or running empty on the road. Of the 15.6 hours of paid work for crowdsourced workers,
8.3 hours of their time was unpaid (Zhang 2018, 61-70).

These findings indicate that the actual working hours of workers on the three major platforms have
far exceeded their paid hours.
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» Figure 5 Fragmented working time for food-delivery riders, 2018
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www.huxiu.com/article/262184.html.

High risk of occupational injuries but inadequate social protection

Both the ride-hailing and food-delivery businesses are prone to traffic accidents, thus the risk of occu-
pational injuries is high. For online ride-hailing, occupational injury risks faced by drivers are mainly
personal injuries caused by traffic accidents, driving fatigue or by passengers (Ban 2017). According
to 2017 data from Shenzhen city, the percentage of traffic accidents for online ride-hailing was near-
ly 7.2 per cent, compared with nearly 1.8 per cent for traditional taxis.?* A 2017 Chinese Academy of
Labour and Social Security survey on food-delivery workers found that 70.1 per cent of them regarded
unsafe working environment as a top concern, and 34.2 per cent indicated that they were under in-
tense work and psychological pressure due to the stringent time limit for food delivery and the relat-
ed penalty rules set by their platform. Another factor is the high demand for food delivery in extreme
weather. According to the survey findings, 52.9 per cent of the food delivery workers had suffered a
work injury while delivering orders.

Despite the high exposure to work injuries, the majority of platform workers are not covered by a
work injury insurance scheme. Most platforms have purposely avoided establishing labour relations
with their workers, thus disqualifying them to access the work injury insurance scheme. At present,
only a few platforms, including DiDi, provide commercial accidental injury insurance for their work-
ers through deductions from the charges of online orders, mostly with the whole insurance being fi-
nanced by the workers.

The proportion of platform workers participating in other social insurance schemes (with self-bearing
contributions) open to workers who have no labour relationship is also low. Only 37.4 per cent and
12.7 per cent of food-delivery riders in Beijing were participating in medical insurance and old-age in-
surance schemes, respectively in a 2018 study, while 46.3 per cent had no social insurance coverage at
all. Those who participated in the insurance schemes were generally paying the contributions them-
selves (Zhang 2018). There were even smaller proportions of crowdsourced workers participating in a
social insurance scheme, with only 29.7 per cent covered by medical insurance and 5.6 per cent hav-
ing old-age insurance. And 41 per cent of them did not participate in any social insurance programme
(ILO forthcoming b).

Absence of skills training and career development

A large number of platform workers are either unskilled or low-skilled, with poor potential for career
development. Platforms generally lack incentive for workers to develop their skills and invest in training.

23 See “Law Violation Rate of Online Hailed Cars Went Down While Their Accident Probability Ranked First”, Southern Metropolis
Daily, 2 June 2017, http://epaper.oeeee.com/epaper/H/html/2017-06/02/content_33360. htm.
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The trainings offered by the platforms are usually very basic and focused on platform rules and the
use of their apps. In the 2017 Chinese Academy of Labour and Social Security survey, 67 per cent of
the food-delivery riders who had received training reported that the focus was on safety issues (88 per
cent), simple customer service (78 per cent) and platform rules and regulations (73 per cent). There
was no content related to skills improvement or career development. Food-delivery platforms gener-
ally cap the age of riders at 45 years. These workers are likely to encounter great difficulty in finding
another job after their time in delivery work.

DiDi drivers experience a similar situation. According to the 2016 Survey on the Status of Online Ride-
hailing Drivers, 39 per cent of the drivers did not receive any training at all, and 55.4 per cent only re-
ceived simple online training with no monitoring of the training results in 2016 (SRRI 2016).

At Zhubajie, 20 per cent of the people operating with the platform were offered a training opportuni-
ty in 2019, but only 13.4 per cent participated (table 9). Although Zhubajie provides various business
services, such as web design, tax management and management consulting, it may be difficult to of-
fer trainings for diversified service providers. The training mainly focuses on how to use the platform;
only 16.7 per cent of the content relates to skills upgrading.

» Table 9 Training in Zhubajie, 2019 (%)

Offering training opportunities 20.1
Training participation 13.4
Training type

Basic operations training for using the platform 48.6
Job-related skills training 16.7
Both 34.7
Others 0.0
The training is useful or not

Very useful 38.9
Useful 52.8
Not very useful 8.3
Not useful at all 0.0

Source: ILO forthcoming(b).

Lack of workers' voice

The platforms studied have full and complete control over matters related to business transactions,
such as setting the price for each order, fixing the amount of commission deducted, establishing service
standards and the reward and punishment system, despite the workers being classified as self-employed.
Platforms can penalize their operators and workers for violating the platform rules based on clients’
evaluation and their own supervision and monitoring system via algorithms. Riders with a food-deliv-
ery platform report that if there is a complaint filed against them by a client, their account can be sus-
pended for half a day or a day, during which time they are unable to take or compete for orders and
earn income. The rider can appeal to the “site” to which they report, but often the appeal is rejected.?*
The lack of voice for platform workers is also reflected in the low degree of organization. The ACFTU
survey found that only 21 per cent of full-time platform workers had joined a union in 2017 (Li 2017).

The lack of channels for addressing grievances and safequarding workers' rights has led to protests
against the platforms. According to the statistics of the Shanghai Platform for the Trade Union, there
have been nine collective actions by Shanghai platform workers since 2018, thereby becoming one of
the factors affecting harmonious labour relations in Shanghai.?> From January to October 2018, there
were monthly strikes of food-delivery riders and ride-hailing drivers (Qiao 2019).

24 Author's interviews with riders in January 2020.
25 See “Shanghai Federation of Trade Unions Calls for Strengthening Legal Research on Employment Forms of New Business
Types”, Chinanews.com, 23 January 2018, www.sh.chinanews.com/shms/2018-01-23/34514.shtml.
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Summary

Like most digital labour platforms around the world, the major platforms in China have chosen to clas-
sify their workers as self-employed or persons providing labour services, thus establishing a labour
service relationship. This means that these workers are not subject to the legal protections that are
granted to workers in a labour relationship on pay, working hours, occupational safety and health,
voice and representation and social security.

Platform workers in China numbered 78 million in 2019, representing 10.1 per cent of total employ-
ment. Many of them worked full-time. For a large number of platform workers, the platform remains
an important source of their household income. Economic dependency is therefore a feature of China's
platform work.

The majority of the location-based platform workers are young, male and with little education and low
skills levels. In contrast, the level of education of web-based platform workers is high, with 88.1 per
cent having completed college or higher education. Increased income is the main motivation for plat-
form workers to choose this employment.

The relatively high level of income comes at the cost of long hours of work: 49.5 per cent of the food-de-
livery riders worked more than ten hours a day in 2019. The online ride-hailing drivers spent more
than half of their working time trying to find an order. And the overall average paid working hours and
unpaid working hours of crowdsourced workers were 15.6 hours and 8.3 hours, respectively. Other
challenges faced by the platform workers centre around income instability, exposure to occupational
injuries, a highly stressful working environment, inadequate social protection, insufficient work and
lack of channels to address workers’ complaints and grievances.

A large number of platform workers are under civil law contractual arrangements, often taking the
form of labour service contracts. This deprives them of the labour and social protection granted to
workers with established labour relations with their employers. According to the Annual Report on the
Development of China’s Sharing Economy (RCSE 2020), only 8 per cent of the platform workers in 2019
had established labour relations with their respective platform. While platforms represent an impor-
tant source of job creation, the lack of adequate labour and social protection has left platform work-
ers in a de facto situation of work informality. With more and more businesses and business models
turning to platforms, there is a risk that the trend towards the work informalization might intensify in
a context of slower economic growth along with the COVID-19 pandemic.
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Labour requlation of digital labour
platforms and requlatory gaps

Digital labour platforms have brought about new challenges for workers’ employment status, their
working conditions, access to social security and their representation. Issues related to fair competi-
tion, taxation, entrepreneurship and data protection (Eurofound 2018b) need to be reviewed in light
of these new business models and challenges. While there is an increased convergence of views that
platform workers deserve fair protection, there are often diverging opinions among government en-
tities and workers’ and employers’ organizations on how to achieve it.

Since the 2016 Government Work Report?® that first proposed to support the development of Internet
Plus,? the Government's focus regarding platforms and the sharing economy has gradually expanded
to include the protection of platform workers’ rights and interests. The Government is now exploring
different means and measures for balancing the development of the new business models with due
protection for workers. To this end, there is a need to assess the potential gaps in the existing laws
and regulations.

2.1 Requlation of work relationships in China

There are three types of work relationships in China: labour relationships, in the form of a labour con-
tract and covered by the labour laws; labour service relationships; and employment relationships, both
regulated by civil law. The classification of work relationships has important impact for workers in terms
of labour and social protections. The following provides the specific definitions to better understand
the consequences of each contractual arrangement and applicable laws.

Labour law and labour relations

China's labour laws encompass the Labour law (1994), the Labour Contract Law (2007), the Trade Union
Law (1992, second revision in 2009), the Social Security Law (2011) as well as administrative regulations
promulgated by the State Council and administrative rules issued by the labour authorities.

The Government abolished the “employment” terminology along with its primary source, the Republican
Civil Code after the founding of the People's Republic of China in 1949 (Biddulph, Cooney and Zhu 2013).
During the planned economy period (from the 1950s until early 1980s), the employment contract did
not exist in the State-owned economy, and labour law was nearly non-existent. It was not until the late
1980s that labour laws began to be developed. The Labour Law and the Labour Contract Law are the
principle legislation regulating labour relationships in China. As explained further on, the terminology
of “employment relationship” differs from the concept used in common law and civil law. It also dif-
fers from the definition used in the ILO Employment Relationship Recommendation, 2006 (No. 198).

It is through the concept of “labour relations”, or “labour relationship” that workers and their work
units, such as employers, are linked under application of the labour laws. The recognition of labour
relations also determines workers' access to the five mandatory social security schemes to which both
workers and employers contribute.

% The Government Work Report is delivered by the Premier each year at the annual National People’s Congress, which high-
lights the past achievements and outlines future objectives for the economic and social development of the country.

27 Internet Plus refers to the integration of the internet and traditional industries through online platforms and information and
communication technologies.
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The labour laws apply to workers (7 314, persons engaged in labour) who form a labour relationship
(7% % &) with a “work unit” (1 A#4%). According to the labour laws and administrative regulations,
there are two qualifiers for a labour relationship.

First, both parties concerned (the work unit and the worker) must meet the principle legal qualifica-
tions (£4R 7 #%). There is no definition of a work unit in China’s laws, but Article 2 of the Labour Contract
Law stipulates: “This Law shall apply to the establishment of a labour relationship between workers
and enterprises, individual economic organizations, private non-enterprise entities or other organi-
zations (hereinafter referred to as work units) and to the formation, fulfiiment, change, dissolution or
termination of labour contracts. The state organs, public institutions, social organizations and workers
bound up by labour contracts shall observe this law in the formation, fulfilment, change, dissolution
or termination of their labour contracts.” Therefore, such entities as public and private enterprises,
registered individual businesses, government agencies, public institutions and social organizations
qualify as work units.

There is also no specific definition for “workers”. But Article 3 of the Trade Union Law stipulates that
all workers doing manual or mental labour in enterprises, public institutions and government organs
within Chinese territory and who earn their living primarily from wages shall have the right to partic-
ipate in and form trade union organizations pursuant to the law, regardless of their nationality, race,
sex, occupation, religious beliefs or level of education. Based on this provision, workers who “earn their
living primarily from wages” are legally recognized as workers.

Second, a labour relationship is usually established through a labour contract. Article 7 of the Labour
Contract Law provides that a work unit establishes a labour relationship with a worker from the date
when the unit puts the worker to work. Article 10 of the law stipulates that a written labour contract
shall be concluded in the establishment of a labour relationship. Article 82 of the law requires that a
work unit pay a worker two times their salary for each month if the work unit fails to conclude a writ-
ten labour contract with the worker for more than a month but less than a year from the date the
worker began the work.

A“labour relationship” is also not defined in the labour laws. To bridge this gap, the former Ministry of
Labour (now the Ministry of Human Resources and Social Security, or MOHRSS) issued the Notice on
Matters Concerning the Establishment of Labour Relationship in 2005. The notice indicates that a la-
bour relationship is only established if the following conditions are met at the same time:

1. The work unit and the worker meet the principal legal qualifications.

2. The worker is subject to the work unit's rules and labour management and engages in paid work
arranged by the work unit.

3. The labour provided by the worker is an integral part of the work unit's business.

Therefore, a labour relationship, according to the labour laws and regulations, is established through
two qualifiers and three conditions. This is stated in the Labour Law and confirmed in the MOHRSS Reply
to Recommendation No. 6979 of the Second Session of the 13th National People’s Congress, which stip-
ulates that a “labour relationship is the foundation for the protection of workers’ rights and interests”.?®

The first qualifier and the first condition are similar: both define the boundary of the labour relationship
within which a labour contract can be concluded. This defined boundary can prevent workers who en-
gage in subordinate work from being recognized as party to a labour relationship if the worker and/or
the work unit do not meet the principle legal qualifications. This is an important distinction with other
jurisdictions as well as the related idea of “indicators” of the employment relationship. In reality, this
can be the case for families employing nannies, contractors in the construction industry, re-employed
retirees, school interns and some platform workers.

28 See the Reply to Recommendation No. 6979 of the Second Session of the 13th National People’s Congress by the Ministry
of Human Resources and Social Security, www.mohrss.gov.cn/gkml/zhgl/jytabl/jydf/201911/t20191113_341357.html.

28



P ILO Working Paper 11

Labour contracts established under the labour law include both open-ended and fixed-term labour
contracts, which are considered part of the standard labour relationship. Both types of contract pro-
vide the same labour protection, including wages, working hours, paid leave, occupational health and
safety protection, termination protection and social security. The Labour Contract Law, which became
effective in 2008, extends labour protection to two non-standard forms of a labour relationship: labour
dispatch and part-time work.

The labour-dispatching unit is responsible for paying the wages and social security of dispatch work-
ers. Dispatch workers have the right to join a trade union. The receiving unit is held accountable for
occupational safety and for some other benefits. This results in joint liability of the dispatching and
the receiving units for dispatch workers.? Part-time work is legally defined as “a form of labour under
which the remuneration is mainly calculated on an hourly basis, the average working hours of a work-
er per day shall not exceed four hours, and the aggregate working hours per week for the same work
unit shall not exceed 24 hours". The work arrangement can be concluded orally and be terminated at
any time. Part-time workers may enter into a labour contract with one or more work units. They can
join a trade union. Part-time workers are protected by the legislation on minimum wage but not on so-
cial security.® This part-time arrangement is similar to “casual work”, as defined in some jurisdictions.

China's court system often relies on those three conditions to determine whether a labour relation-
ship exists between platform workers and the platforms with which they have engaged directly or in-
directly. As discussed in Chapter 1, Chinese digital labour platforms, while signing labour contracts
with their core internal team, often adopt more flexible contractual arrangements with the individuals
obtaining task orders from them. Such flexible arrangements include franchising, labour service agen-
cies, labour outsourcing contracts and other kinds of service agreements, all of which are regarded as
labour service contracts falling under the scope of civil law and outside the scope of labour law. The
same practice of signing labour service contracts, as opposed to labour contracts, applies to labour
dispatch firms, through which some platforms engage workers. While the two types of non-standard
forms of labour relations under the Labour Contract Law could provide the needed flexibility for plat-
forms in hiring workers, in reality, few platforms use these two forms of non-standard labour relations.

Civil law and labour service relations

“Labour service relations” is the concept used to regulate the economic relationship between two or
more entities. There is no unified definition, however. Instead, the concept is used as a “storage box"
that covers any economic relationship that is not a labour relationship but involves the provision of
and compensation for services and/or labour. A contract for service covered by the Contract Law falls
into this storage box too.

The labour service relationship is often defined as a civil right and obligation relationship established
by a party that provides labour services to another party who accepts the labour service and pays com-
pensation for it in accordance with the agreement. The parties to a labour service contract can be nat-
ural or legal persons and are regarded as equal subjects by the law.

The storage-box function of the labour service relationship is best illustrated by the MOHRSS Reply to
Recommendation No. 6979 of the Second Session of the 13th National People’s Congress, which states:
“Workers who have reached the legal retirement age are no longer meeting the principle legal quali-
fication in the labour laws, which means they do not meet the preconditions for the establishment of
a labour relationship, and their labour contracts will naturally be terminated.” Therefore, “if workers
beyond the legal retirement age wish to continue their work, the relationship between the work unit
and the worker can be treated as labour service relations. The rights and obligations of both parties
can be adjusted according to the civil law.”

29 Articles 62, 63 and 64 of the Labour Contract Law.

30 Articles 68, 69, 71 and 72 of the Labour Contract Law.

31 See the Reply to Recommendation No. 6979 of the Second Session of the 13th National People’s Congress by the Ministry
of Human Resources and Social Security, www.mohrss.gov.cn/gkml/zhgl/jytabl/jydf/201911/t20191113_341357.html.
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Employment relationship

There is no legal concept of employment relationship in the Chinese labour statutes. The Modern
Chinese Dictionary defines “employing” or “hiring” as “purchasing labour with money”, while the defi-
nition of “employing or hiring labour” means “labour employed by capitalists”. The term “employment
relationship” has been deliberately avoided because it derives from capitalist societies. From the per-
spective of China's labour law development, private employment did not exist under the planned econ-
omy era. It was not until the promulgation of the Labour Law in 1994 and the Labour Contract Law in
2007 that registered private enterprises and businesses were recognized as “work units”. The infiltra-
tion of private rights, such as an employment contract, has gradually transformed the labour relations
to respond to the characteristics of a market economy.

The terms “employer” and “employee”, however, are mentioned in the Supreme People’s Court
Interpretation on Several Issues Concerning the Application of Laws in the Trial of Compensation for
Personal Injury Cases of 4 December 2003. Article 9 of the interpretation provides that “[w]here an
employee engaging in an employment activity causes damage to another, the employer shall be liable
for compensation; .... Engaging in an employment activity...means engaging in a production or busi-
ness activity or any other labour service activity within the scope of the employer’s authorization or
instructions.” From this interpretation, the employer can be understood as either a work unit as listed
in Article 2 of the Labour Contract Law or a natural person who does not meet the principal legal qual-
ifications. Consequently, a person who is hired by an employer does not qualify as a worker under the
labour laws, even if there is clear subordination, but is instead an employee. Therefore, the relation-
ship between the employer and the employee forms an employment relationship (Hu 2013). The judi-
cial interpretation stopped short of defining an employment relationship.

The Supreme People's Court went on, inits later documents, to replace the term “employment relation-
ship” with “labour services relationship”. For example, the term “labour service (employment) contract
disputes” listed in the 2008 Civil Cases Regulations was revised to “labour service contract disputes” in
2011. Merging the notion of employment relationship with labour service relationship is also evident
in judicial practice and in scholars’ research, where it is argued that the issue of labour relations and
labour service relations is essentially the issue of differentiating between labour contracts and employ-
ment contracts (see Zheng 2016, 57). Due to the lack of legal recognition, the notion of employment
relationship has been associated with labour service relationship and is thus regulated by civil law,
which represents a significant gap in the regulation of work relationships in China.

Workers whose work relationship is characterized as an employment relationship, such as engaged in
subordinate work without meeting the principal legal qualifications for establishing labour relations,
include (Xu 2001, 1; Xie 2019, 7-9):

= Workers in the platform economy (those who do not have labour contracts, are not genuinely
self-employed and are in a subordination position);

= Workers engaged by natural and/or legal persons in rural areas;

= Domestic workers without a labour contract;

= Workers engaged by unregistered private practitioners, such as doctors and lawyers;

= Many home-based workers or workers in non-traditional workplaces engaged on a flexible-hours
basis;

= Workers at the end of subcontracting chains (such as construction workers contracted by unregis-
tered individuals or businesses);

= Many student workers; and
= Retirees.

The fact that those workers are regulated by the civil law and the Contract Law represents an impor-
tant gap in labour protection. The difference between the occupational injury compensation under civil
law and the work injury insurance under labour law is a good example. Under civil law, the level of an
injured person'’s fault determines the scope of compensation, and the injured person can only receive
a lump-sum compensation. In comparison, work injury insurance applies the principle of “liability with-
out fault”, which means an injured worker can enjoy all the benefits of the insurance, no matter if they
are at fault or not. This also applies to the situation in which an injury is caused by a third party other
than the employer. In addition, an injured worker can continue the labour relationship with the work
unit if they meet certain standards of injury or disability (Article 33 of the Regulations on Work Injury
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Insurance). Beyond the work injury insurance, other protections provided by the labour laws, such as
minimum wage, working time, paid leave and access to social security, are not covered by the civil law.

2.2 Requlatory gaps for protecting platform workers

Determination of labour relations

The existence of labour relations is the primary point of reference for determining the rights and ob-
ligations between work units and workers. As in other countries, the nature of the work relationship
between platform workers and platforms is an ongoing debate in China. Most platforms in China re-
gard their workers as self-employed, thus under a contract-for-service relationship. Some scholars hold
the same view (Chai 2018, 57-64; Tu 2017, 109-114). In a similar stream, some view the relationship as
a general labour service relationship characterized by multiple and flexible relationships, weakened
subordination and a phased mode of payment (Wei Tan 2018, 84-90; Peng and Cao 2016, 93-97). Liu
and Li (2017) concluded that workers are no longer employed by a platform that earns profit through
information service fees, as exemplified by the operation model of crowdsourcing platforms. Some
scholars analysed the personal subordination and the economic subordination of ride-hailing drivers
and concluded that the relationship between the drivers and the platforms does not fully fit into the
subordination nature of a labour relationship (Xiong and He 2018, 101-105).

Others believe labour relations do exist. Although platform workers have a certain degree of autono-
my in terms of working hours and where and how to work, they are still controlled by a platform and
must accept the platform’s instructions and supervision (Qi, Ma and Bao, 2019, 205-225; Stanford 2017,
382-401; Aloisi 2016, 1-38; Campbell and Price 2016, 314-332; Sprage 2015, 53-76). It even could be
regarded as a new type of employment relationship (He, Cheng and Zou, 2015, 91-97; Li 2014). Some
scholars even suggested that workers’ subordination in the employment of the internet economy has
been enhanced to some extent (Xie 2018), as opposed to being weakened, therefore the nature of a
labour relationship between the two parties has not been changed (Chang and Zheng 2018, 78-88).

Some scholars use the Marxist research method to point out that the operation model of platforms
merely changes the traditional employment model by breaking down the dependence of traditional
production on the production factors, such as factories and equipment. At the same time, platforms
wilfully avoid the establishment of labour contracts and social security obligations. By evading the su-
pervision of the Government's labour authority, they “reasonably” deduct part of the workers’income,
such as overtime pay, social insurance and other benefits, and turn them into the surplus value of their
enterprise (Xiao 2018, 185-190; Yuan and Xu 2018, 119-130).

These debates indicate that digital labour platforms pose challenges to the three conditions (previous-
ly explained) that define labour relations in China in the following ways.

First, a labour relationship defined by the labour laws provides that a work unit must directly manage
workers through workplace rules and procedures and hold disciplinary powers. However, workers on
platforms have a certain level of autonomy and flexibility over working time, work schedule and where
and how to work, especially for web-based platforms. For example, workers with Zhubajie can choose
the work methods they think to be the most effective and finish the tasks based on their own ideas
and technical means.

Second, in accordance with the provisions of China’s labour laws, work units must provide the neces-
sary material and technical means, including tools, equipment and facilities. In the platform economy,
most workers must provide their own equipment, including transportation vehicle, mobile phone, com-
puter and so on. Although the value of these devices may be of little significance for an enterprise, it
can be a valuable asset for the workers.

Third, work units in a labour relationship must assess the performance of their workers and pay them
in full and on a fixed pay schedule (for example, weekly or monthly) based on the wage management
system of the work unit. However, platforms usually pay their workers on a piece-rate basis, as opposed
to an hourly wage. Workers get their pay instantly after they complete each order or task and after the
platform has deducted any service or information access fees and/or commissions.
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Last but not least, the triangular relationship that characterizes platforms further complicates the tra-
ditional labour relationship between work units and workers - for example, workers who provide the
work or service, clients who request and receive the service and the platforms that facilitate and or-
ganize (and supervise, for some platforms) the process. Clients are involved in task dispatch, result
assessment and payment of remuneration. For example, passengers' ratings of a DiDi driver's perfor-
mance will affect the driver’s evaluation by DiDi and consequently the driver’s priority ranking for the
next order dispatch. Some critics argue that the clients’ rating system is just a simple transfer of plat-
form supervision to customers (Xiao 2018, 185-190). However, customers have their own subjective
views and experiences that are not controlled by the platform. In many cases, some clients’ biased
and one-sided rating have undermined workers’ evaluation and reputation and leaving them with no-
where to seek redress.

It is clear that the nature of the platform work has blurred the boundaries between labour relations
and labour service relations (Li 2019, 142; Zhou and Li 2017, 159). This calls for a more encompassing
definition and clearly defined criteria to determine the existence of labour relations. As noted at the
beginning of this chapter, the two qualifiers and three conditions used for determining labour relations
are limited in scope, in the sense that they exclude workers under an employment relationship from
labour law coverage. In terms of the second and third conditions, there is no specific criteria, factors
or elements provided on how to define and assess “subordination”.

The lack of precise direction and guidance on how to determine the existence of labour relations has
made it difficult for courts to render decisions over such disputes. In addition, in one of its 2016 deci-
sions,? the Supreme People’s Court questioned the legal status of the Notice on Matters Concerning
the Establishment of Labour Relationship - the only guidance for determining labour relations. The
Court pointed out that, given that the Notice does not fall within the scope of the law because it is only
a ministerial policy document, courts are not obliged to cite it in cases related to the determination of
labour relations. In the absence of legal guidance, courts have taken the matter into their own hands
and rendered decisions based on their own interpretation, which has resulted in different court deci-
sions for the same case.

For example, on 10 April 2018, the People’s Court of Chaoyang District in Beijing issued the White Paper
on the Trial of Labour and Employment Disputes on the Internet Platforms (Shi 2018). The document
shows that from 2015 to the first quarter of 2018, the Court accepted a total of 188 cases concerning
labour disputes on internet platforms. Of the 171 concluded cases, more than 84 per cent related to
the determination of the existence of a labour relationship. In 39 cases (37.1 per cent) of the 105 for
which a decision was rendered, the judge found that the two parties had a labour relationship. The
judge found that such relationship did not exist in 58 cases (55.2 per cent) (Shi 2018). Across these cases,
there appears to be a tendency to decide in favour of the existence of labour relations when the case
involved the determination and compensation of work injury (box 3). If the case only focused on the de-
termination of the employment status, the Court decided against the existence of a labour relationship.

32 See Supreme People’s Court No. 148 labour dispute re-examination decision, 2016, http://wenshu.court.gov.cn/website/
wenshu/181107ANFZOBXSK4/index.html?docld=df47adbd9a334917b3a5a98400bda49a.
3 ibid.
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Box 3

Decision of the People's Court of Haidian District, Beijing on Determination of Labour
Relations for Online Couriers, 6 June 2018

Li Xiangguo is an online courier. He downloaded the FlashEx app from Beijing Tongcheng Biying Tech
Co., Ltd (the company) on his mobile phone. After registration, review and examination at the compa-
ny's office, he was issued a work badge. From 29 May 2016, Li used the app to take orders and engage
in delivery work. He could log onto the app to decide his own working time and take orders; he pur-
chased the vehicle he used for delivery, installed a box for express delivery and paid for the fuel costs
on his own. He needed to complete each order within the prescribed time, and for a completed order,
he could earn 80 per cent of the order’s fee. The income was accumulated in a personal account on the
app and could be transferred and withdrawn every Monday. Instead of a labour contract, he signed a
cooperation agreement with the company. On 24 July 2016, Li encountered a traffic accident during a
delivery. Because he was unable to access the work injury insurance benefits, he filed a lawsuit with
the People’s Court of Haidian District in October 2017, requesting confirmation of his labour relation-
ship with the company from 29 May 2016 to 30 March 2017.

During the trial, the company denied a labour relationship with Li Xiangguo based on the following ar-
guments: (i) Li used the mobile app to compete for orders and complete the delivery task. The compa-
ny had no restrictions on his online time, did not take his attendance, did not require his working time
or place, nor did it require Li to report to a designated place or complete a certain quota of delivery;
(ii) Li was able to decide on his own whether to undertake a task and the means of transportation, and
the delivery fees and information service fees were settled in time; and (iii) the company added that
the online delivery was not the main business of the company, and it did not provide corresponding
labour conditions for the couriers.

The Court ruled that there was a labour relationship between the two parties on the following basis.

First, both the company and Li Xiangguo met the principal legal qualifications for labour relations stip-
ulated by the relevant laws and regulations. When the company recruited the couriers, it explained
the working method, characteristics of the work, income calculation, rewards, etc., and specified its
requirements for recruiting couriers, which fit within the nature of recruitment information. The com-
pany conducted trainings for the registered couriers, which indicated that it had certain standard re-
quirements for service providers. Moreover, the company issued a work badge to Li. The badge had
an identification function, so that when Li wore the badge for services, he would represent the com-
pany. On the back of the badge, the specific requirements for the services of the couriers were listed
in detail, indicating that the company managed his service process and required him to provide ser-
vices in accordance with its rules. In addition, although Li could independently decide whether to ac-
cept orders, once an order was taken, he needed to complete the service according to the company’s
prescribed work process.

Second, the relationship between the two parties was different from the traditional labour relationship
in that it was relatively flexible. For example, Li could independently decide whether to accept orders
and which means of transportation to use, without the company checking on work attendance. The
company did not limit his workplaces, working hours or workload and provided no tools. However,
these two features of flexibility could not deny the existence of a labour relationship between the two
parties for the following reasons: (i) While Li could decide whether to take orders independently, as
long as he was registered as a courier and decided to make a living out of it, he must complete a cer-
tain amount of work to earn the minimum income to sustain his life. It is true that for a single order, Li
had the autonomy to choose to take it or not, but for his overall work, he did not have much choice. (ii)
Li could determine his own working time without the company checking on his attendance. However,
from his record of orders recognized by both parties, Li worked for about ten hours a day as a courier
(from the time of the first and last orders taken) and earned an average income of 1,400 yuan per week.
If he wanted to maintain such a level of income, he did not have much autonomy in terms of working
hours and workload. As well, a flexible arrangement of working hours did not exclude the existence of
a labour relationship because there are various forms of working-time arrangements under a labour
relationship, including relatively flexible forms. And (iii), Li could decide which means of transportation
to use, and the company did not provide him with working tools.
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However, for the new forms of work in the internet economy as reflected in this case, the so-called
means of transportation was not the main means of production, and the information owned by the
platform operator (the company) through internet technology was an even more important means of
production. This information and the technology were beyond Li's reach. The company used its con-
trol over the information and technology to maintain a dominant position in Li's employment. Thus,
the court held that the feature of flexibility in Li's employment with the company could not disguise
the nature of the labour relationship.

Third, the company reaped benefits from the labour provided by Li Xiangguo. Consequently, the com-
pany should bear the corresponding legal responsibility and corporate social responsibility. If allowed
to use labour at a low cost, companies would inevitably lose the incentive to prevent employment
risks and would not commit fully to work-safety measures, thus resulting in increased social prob-
lems. Although the labour relationship between the company and Li did not match perfectly with the
legally required working hours and social insurance system, the company could not refuse to provide
its workers with basic rights and work injury relief based on the yet-to-complete supporting system.

This court decision has gone beyond the existing criteria - the two qualifiers and three conditions -
for determining labour relations to include economic dependence and corporate social responsibility.
Another noteworthy jurisprudence is that some court decisions have recognized the existence of an
employment relationship despite its absence in the legal documents. And the criteria used to deter-
mine an employment relationship is similar to that of a labour relationship, such as subordination, but
the legal protections for the workers are not the same.

Individual rights protection

As in many other jurisdictions, a “binary divide” between workers with and without labour relations ex-
ists in China, with labour relations serving as the basis for labour regulation as well as labour and social
protection. In addition, the fact that an employment relationship is not specified in civil law and that
the labour laws exist independently of civil law leaves workers in an employment relationship without
a corresponding regulatory mechanism in civil law while unable to access the protection offered by the
labour laws. As a result, the level of protection workers in an employment relationship receive is much
lower than those in a labour relationship, who are subject to the labour laws. As indicated previously,
work-related injury insurance is one important area in which workers in an employment relationship
receive much lower protection than workers in a labour relationship. Other areas in which workers
have different levels of protection include:

Remuneration. Employers may refuse to pay or reduce the remuneration to workers in a contract for
service because remuneration is conditional on finishing the work.

Duty of care. Workers in an employment relationship may be asked to assume an excessive duty of
care in a contract of entrustment, while it is assumed that in such a contract, a trustee has the inde-
pendence and discretion to handle trusted affairs.

Termination of contract. Employers have the right to arbitrarily dismiss and can terminate the contract
for service or the contract for entrustment at any time. In addition, the Contract Law does not provide
protection in terms of minimum wages, working hours, occupational safety and health protection or
discrimination in employment and occupation.

Remuneration

The labour laws in China protect workers' right to remuneration. The calculation of labour remuneration
can be based on either hourly wage or piecework wage. But even for the latter, the work unit is required
to reasonably determine the rate based on working time. The laws provide for composition of wage,
minimum wage standard, wage payment method and time of payment. However, these provisions are
hardly applicable to the digital labour platforms. Minimum wage does not apply. Workers are paid on
a piece-rate basis and immediately after the completion of each task, regardless if they are paid above
the local minimum wage standard. When workers run into objections of payment, it is difficult for them
to communicate with the platform to discuss a settlement. For crowdsourcing platforms, when clients
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or customers are not satisfied with the work completed and refuse to pay or reduce the amount of
payment, platforms usually do not stand up for workers, leaving them with nowhere to seek redress.

Working time

The labour laws stipulate the legal working hours at eight hours a day and 40 hours a week, and ex-
tended working hours cannot exceed one hour (three hours in special circumstances) per day and 36
hours per month. The law also covers rest periods and paid annual leave. While workers with the digital
labour platforms have the flexibility to choose working time and decide on rest and leave, they must
extend their working hours to make a living due to the relatively low level of remuneration per order
and their heavy economic dependence on the platforms. In fact, the long hours of work and fatigue
from driving are one of the main causes for accidents for DiDi drivers and Meituan riders.

Onthe other hand, the current legal regulations on working hours, the limits on part-time work and the
administrative approval needed for flexible working-time arrangements (such as an integrated working
hour system) have created barriers for platforms to rely on the labour laws to regulate working times.

Occupational safety and health

The major work safety laws include the Work Safety Law, the Law on the Prevention and Control of
Occupational Diseases, the Mine Safety Law promulgated by the National People’s Congress and its
Standing Committees and the Implementation Regulations of the Mine Safety Law, the Implementation
Regulations of the Coal Mine Safety Law, the Regulations on the Safety Management of Hazardous
Chemicals, the Regulations on Work Injury Insurance and other administrative regulations issued by
the State Council and various ministries.

Workers' rights and obligations concerning occupational safety and health can be divided into two
parts. One part entails the rights and obligations in the production process and at the workplace to
prevent and reduce safety accidents and occupational injuries. The other part is the protection after
accidents and occupational injuries have occurred, including treatment of injuries, compensation and
the provision of basic living conditions. The laws largely focus on the first part and provide protection
for all workers, not only those having labour relations. For example, the Work Safety Law (2014) uses
the concept of “persons engaged in employment” (kA Ji ) as opposed to “persons engaged in labour”
(or workers, % #h#) and “production and business unit” (& * £ % #4%) instead of “work unit” (1 A%
1), Article 6 of the law stipulates that “persons engaged in employment of production and business
units shall have the right to work safety protection and in accordance with the law, and they shall, at
the same time, perform their duty in work safety in accordance with the law”. Both terms have gone
beyond the scope of the Labour Law and the Labour Contract Law by including workers who are not in
alabour relationship as well as business operations that may not meet the principle legal qualification.

The National People’s Congress has provided an interpretation on the scope of the Work Safety Law in
which the term “production and business unit” is defined as follows: “The law applies (but is not limited
to) all state-owned enterprises and institutions, collectively owned enterprises and institutions, joint-
stock enterprises, Sino-foreign joint ventures, Sino-foreign cooperative enterprises, foreign enterprises,
enterprises of partnerships, sole proprietorships and individual businesses, regardless of its economic
nature and scale, as long as it engages in production and business activities, it shall comply with the
provisions of this law, and violations of this law will be investigated and pursued in accordance with
the law.”* How this law will be applied to platform workers remains to be seen.

However, the second part of occupational safety and health protection, such as work injury insurance
and compensation, only applies to workers in labour relationships. The Regulations on Work Injury
Insurance issued by the State Council (2003) provides that workers should submit “documents proving
the existence of labour relationship (including de facto labour relationship) with the employing units”
when applying for the ascertainment of work injuries (Article 18).

34 See www.npc.gov.cn/zgrdw/npc/flsyywd/xingzheng/2003-09/09/content_320930.htm.
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As mentioned earlier, extending occupational safety and health protection to platform workers has be-
come a government priority. This is reflected in the recent State Council Guiding Opinion on Promoting
the Standardized and Healthy Development of Platform Economy, the MOHRSS revision of the Regulations
on Work Injury Insurance and different trials carried out on work injury insurance for people in flexi-
ble employment at the local level.

Social protection

Major laws and regulations related to social security include the Social Insurance Law (2011), the
Regulations on Unemployment Insurance, the Regulations on Work Injury Insurance, the Interim
Regulations on the Collection and Payment of Social Insurance Contribution, the Decision of the State
Council on Establishing the Basic Medical Insurance Scheme for Urban Workers, the Decision of the State
Council on Improving the Basic Old-age Insurance for Enterprise Workers and the Guiding Opinions of the
State Council on Implementing Pilot Programmes of New-type Social Old-age Insurance in Rural Areas.

The current social security system, as guided by the Social Insurance Law, concerns mainly urban res-
idents because it provides for workers in a labour relationship. Article 2 of the law stipulates that “the
State shall establish a social insurance system, including basic old-age insurance, basic medical in-
surance, work injury insurance, unemployment insurance and maternity insurance, to guarantee the
rights of citizens to legally obtain material assistance from the State and society in case of old age,
iliness, work injuries, unemployment and childbirth”. The law also requires employers to include every
worker (including foreign nationals) in a labour relationship in these five social security schemes* and
share the contributions. Part-time workers who do not participate in the basic old-age insurance in the
work unit and workers in flexible employment (including self-employed and individual business unit
not hiring workers) can also participate in the basic old-age insurance scheme if they pay the insurance
contribution themselves. The same rule applies to basic medical insurance. However, in cities such as
Beijing, Shanghai and Guangzhou, the requirement of a local hukou status to participate in these two
insurance schemes has created difficulty for migrant workers living and working there.

It has become a public concern in recent years that most platform workers do not have social insur-
ance coverage (Xiao and Zhang 2019). The 2016 Survey Report on the Living Conditions of Online Ride-
Hailing Drivers revealed that 94.4 per cent of such workers surveyed did not have any social insurance
(SRRI 2016). However, research reports released by the platforms, including the 2018 Research Report
on the Food Delivery Couriers by Meituan Research Institute (2019b) and the 2017 Research Report
on the Employment of Didi Chuxing Platform by Didi Research (2017), did not include data on social
insurance. In the absence of labour relations between platforms and most of their workers, platforms
are not obliged to pay contributions.

A concern for the platforms is that the payment of social insurance contributions will increase their op-
erating costs. Estimates indicate that if a courier platform pays the social insurance contributions for
its couriers, the cost will be at 1,600 yuan to 2,000 yuan per month per person (Wang and Wei 2019).
According to China’s current payment structure, the social security contribution, when paid in full as
required by law, accounts for around 40 per cent of total business expenditure.*® When the contribu-
tions are paid by the workers only, they represent about 37 per cent of their total wage income, which
explains why many are reluctant to participate in a scheme.>”

35 See the Standing Committee of the National People’s Congress of the People’s Republic of China, 2011, Social Security Law.

3 (i) Old-age insurance: 20 per cent by employer and 8 per cent by worker. (ii) Medical insurance: 11.5 per cent by employ-
er and 2 per cent by worker. (iii) Unemployment insurance: 2 per cent by employer, 1 per cent by registered urban hukou
and O by rural hukou. (iv) Maternity insurance: 0.6 per cent by employer. (v) Work injury insurance: different proportions
according to the risk factors, 100 per cent paid by employer.

37 The amount of social insurance contribution is calculated by multiplying the contribution base by the contribution rate. The
contribution base is the average salary of all workers in the area last year, while the contribution proportion differs from place
to place. For example, the contribution rate in Beijing from 2009 to 2010 for old-age insurance: employer (16 per cent), indi-
vidual (8 per cent); medical insurance: employer (10 per cent), individual (2 per cent); unemployment insurance: employer
(0.8 per cent), individual (0.2 per cent); work injury insurance: employer (by the provided rate of the industry), individual
(O per cent); maternity insurance: employer (0.8 per cent), individual (O per cent). China allows workers without employers
(freelancers) to pay for social insurance for themselves. There are only three types of insurance available to individuals: old-
age insurance, medical insurance and unemployment insurance, of which the individual contribution rate stands at 24 per
cent,12 per cent and 1 per cent, respectively, and in total 37 per cent of individual income.
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Collective rights

Chinese workers' right to organize and participate in trade unions and their right to collective consul-
tation® is protected in the Constitution, the Trade Union Law, the Labour Law, the Labour Contract
Law and the Government’'s administrative rules and regulations. Therefore, these rights are generally
exclusive for workers in a labour relationship.

These laws and administrative rules also stipulate the procedures for participating in and organizing
trade unions, the organization structure of trade unions, the rights and obligations of union members
and the scope and procedures of collective consultation (table 10). Importantly, the laws only allow
workers to organize and join unions within the ACFTU system, which is the only authorized federation
of trade unions.

» Table 10 Legal provisions regulating collective rights in China

Trade Union Law Trade unions are mass organizations of the working class formed by workers and staff members on a voluntary
basis. (Article 2) All workers doing manual or mental labour in enterprises, institutions or state organs within the
territory of China who rely on wages or salaries as their main source of income, irrespective of their nationality,
race, sex, occupation, religious belief or educational background, have the right to organize and join trade unions
according to law. (Article 3)

Labour Law The staff and workers of an enterprise as one party may conclude a collective contract with the enterprise on
matters relating to labour remuneration, working hours, rest and vacations, occupational safety and health pro-
tection, insurance and welfare. The draft collective contract shall be submitted to the congress of the staff and
workers or to all the staff and workers for discussion and adoption. A collective contract shall be concluded by the
trade union on behalf of the staff and workers with the enterprise; in an enterprise where the trade union has not
yet been set up, such contract shall be also concluded with the enterprise by the representatives elected by the
staff and workers. (Article 33)

Labour Contract Law A collective contract shall be concluded by the trade union on behalf of the staff and workers with the work unit;
in a work unit in which the trade union has not yet been set up, such contract shall be concluded by the represent-
ative elected by the staff and workers under the guidance of the trade union at the next higher level with the work
unit. (Article 51)

Industry-wide or area-wide collective contracts may be concluded between the trade union and representatives
of the enterprises in such industries as construction, mining and catering services within areas below the county
level. (Article 53) Industry-wide or area-wide collective contracts have binding effect for the work units and work-
ers in the industries or areas concerned. (Article 54)

The staff member of an enterprise, as a party, may negotiate with the work unit to enter into specialized collec-
tive contracts regarding the issues of work safety and health and protection of the interests and rights of female
workers, the wage adjustment mechanism, etc. (Article 52)

The standards for labour remuneration, working conditions, etc., as stipulated in a collective contract, shall not be
lower than the minimum standards prescribed by the local people’s government. The standards for labour remu-
neration, working conditions, etc., as stipulated in the labour contract between a worker and work unit, shall not
be lower than those specified in the collective contract. (Article 55)

In 2010, the ACFTU began “two general promotional campaigns” aimed to “promote the establishment
of trade union organizations, and generally promote collective consultation on wages in enterprises in
accordance with the laws” (Sui 2011). By the end of September 2017, the number of trade union mem-
bers reached 300 million, of which 140 million were migrant workers. There were 2.8 million grass-
roots trade union organizations, covering nearly 6.6 million work units.* By the end of September 2017,
nearly 2.5 million collective contracts had been signed, covering 280 million employees.* According
to the Ministry of Human Resources and Social Security, “By the end of 2018, a total of more than 1.7

38 |n the Chinese legal framework, “collective consultation” is used instead of “collective bargaining”.

39 See “Trade Union Members in China Exceeded 300 Million, with 140 Million Migrant Worker Members”, www.sohu.
com/a/270114016_362042 (in Chinese).

40 See “All-China Federation of Trade Unions: 6.441 Million Enterprises Signed Collective Contracts, Covering Nearly 300
Million Workers”, Sina News, 14 January 2018, http://news.sina.com.cn/0/2018-01-14/doc-ifyqptqv9149123.shtml.
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million collective contracts had been submitted to the human resources and social security authorities
for review, covering 155 million workers."!

In the first few years of the platform economy in China, there were no reports of platform workers or-
ganizing and participating in trade unions or being engaged in collective consultations. It was not un-
til March 2018 that the ACFTU put forward the Work Plan to Promote the Union Membership of Truck
Drivers and Other Groups. The Work Plan specified that the ACFTU should encourage eight types of
workers to join a union: truckdrivers, couriers, nursing or care workers, domestic workers, salesper-
sons in shopping malls, online food-delivery riders, real estate agents and security guards. According
to the ACFTU, the unionization of couriers has been increasing steadily. In 2018, the membership rate
of couriers increased by more than 20 per cent and was expected to reach more than 15 per cent in
2019.#2 In some cities, unions for online food-delivery riders have also been set up.*?

Despite the efforts of the ACTU to unionize platform workers, difficulties remain for carrying out col-
lective consultations: (i) difficulty in identifying the employers to secure their willingness to engage in
collective consultation(CEC 2018, 40); and (ii) the current focus on enterprise-level (or industry-wide
below-county level) collective consultation may not work well for platform workers because they move
from job to job more frequently and are less likely to bond with their fellow workers.** A cross-region
and sector-wide approach as opposed to an enterprise-focused approach would help facilitate the
identification of consultation parties as well as the consultation process.

2.3 Efforts to requlate platform work

Measures and policies at the central government level

The Government has been supportive of platform development since it was introduced in China. In June
2017, Premier Li Keqgiang addressed the Summer Davos Forum, stating that “the Chinese Government
has adopted an accommodating and prudent regulatory approach toward new industries, new busi-
ness forms and models...which has enabled their healthy development”.#> In July 2017, the National
Development and Reform Commission, together with seven other ministries, issued the Guiding Opinions
on Promoting the Development of the Sharing Economy, which includes comprehensive measures for
market access, sector supervision and fostering an enabling environment. This landmark document
sets an “encouraging innovation and prudent regulation” as the principle and the “participation of mul-
tiple parties and collaborative governance” as the general direction for the regulation of the sharing
economy. Over the past few years, several administrative documents concerning the sharing economy
were successively issued (table 11), both at the central and local levels, most notably the promulgation
of the E-Commerce Law by the 13th National People’s Congress in August 2018.

41 See the 2018 Statistical Bulletin on the Development of Human Resources and Social Security, https://baijiahao.baidu.
com/s?id=1635996730133531554&wfr=spider&for=pc.

42 See “Trade Union's Care for the Couriers”, News conference of ACFTU, www.scio.gov.cn/xwfbh/qyxwfbh/
Document/1668101/1668101.htm.

4 For example, Putuo District of Shanghai Municipality established 5 “Trade Union Confederations of the Online Food Delivery
Industry” in January 2008 with 400 members. See “Shanghai Established the Country’s First Trade Union for Online Food
Delivery Industry”, China News, 4 January 2018, www.chinanews.com/sh/2018/01-04/8416637.shtml. In January 2009,
Guangzhou City of Guangdong Province established a trade union of more than 350 food delivery couriers, see “Guangzhou
Established its First On-time Delivery Trade Union”, http://acftu.people.com.cn/n1/2019/0114/c81979-30526048.html.

4 See “Delivery Workers, Truck Drivers, Online Food Delivery Riders...How to Protect Their Rights and Interests? ACFTU re-
sponds!”, Economy Daily, 25 February 2019, www.sohu.com/a/297604844_118392.

4 See “Full Text of Premier Li's Address at Opening Ceremony of Summer Davos”, Xinhua News, 28 June 2017, http://chi-
naplus.cri.cn/news/china/9/20170628/7117_2.html.
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» Table 11 Administrative regulations promulgated by the Government

Date of issue

Ministry

Document title

18 July 2015
28 July 2016

24 August 2016

4 November 2016
12 December 2016
8 May 2017

3 August 2017

3 July 2017

5 September 2017
24 May 2018
31Auqust 2018

10 September 2018

1August 2019

People’s Bank of China and 9 other ministries
Ministry of Transport and 6 other ministries

China Banking Regulatory Commission and 3
other ministries

State Internet Information Office
Ministry of Culture
National Health and Family Planning

Commission

Ministry of Transport and 9 other ministries

National Development and Reform
Commission and 7 other ministries

China Food and Drug Administration
Ministry of Transport

13th National People’s Congress

Ministry of Transport and Ministry of Public
Security

General Office of the State Council

Guiding Opinions on Promoting the Healthy
Development of Internet Finance

Interim Measures for the Administration of
Online Taxi Hailing Services

Interim Measures for the Administration of the
Businesses and Activities of Online Lending
Information Intermediaries

Administrative Regulations on Internet Live
Services

Administrative Regulations on the Operation
and Activities of Online Performance

Opinions on Promoting the Development of
Internet Medical Services (Draft)

Guiding Opinions on Encouraging and
Standardizing the Development of Bike Rental
on the Internet

Guiding Opinions on Promoting the
Development of the Sharing Economy

Administrative Measures on the Supervision
of Food Safety for Online Catering Services

Measures to Evaluate the Quality and
Credibility of Taxi Services

E-Commerce Law

Emergency Notice on Further Tightening
the Administration on the Online Car Hailing
Services and Car Pooling of Private Cars

Guiding Opinions on Promoting the

Standardized and Healthy Development of the
Platform Economy

These central-level documents mainly focus on the promotion and supervision of the sharing econo-
my; a few of them address the protection of workers’ rights and interests. While the Government rec-
ognizes the need for the protection of platform workers, no indication has been offered so far regard-
ing the employment status of platform workers. The Guiding Opinion on Promoting the Standardized
and Healthy Development of Platform Economy, issued by the General Office of the State Council in
August 2019, provides that the legitimate rights and interests of platform workers should be protect-
ed, mainly in terms of social security, vocational and skills training and occupational injury protection.*
However, the Guiding Opinion avoided hinting at the nature of the relationship between the workers
and the platforms. And it uses the term “occupational injury” as opposed to “work injury”, which is
used in the labour laws.

The Interim Measures for the Administration of Online Taxi-Hailing Services came close to defining
the nature of the relationship between platforms and workers. The 2015 draft provided that “online
taxi-hailing service operators shall sign labour contracts with the drivers registered on the platform”.
However, the final version, issued in July 2016 by the Ministry of Transport and six other ministries, only
noted that “online taxi hailing service operators should...sign labour contracts or agreements with driv-
ers in multiple forms in accordance with relevant laws and regulations and based on the working time,
service frequency and other characteristics while clarifying the rights and obligations of both parties”
(Article 18).#” Some critics believe that such change failed to respond to the question regarding the le-
gal relationship between the car-hailing platforms and their drivers and thus did not help clarify the
unclear employment status. In addition, this “open” provision, which allows various contract forms to
be selected, might encourage platforms to circumvent labour contracts by signing contracts for ser-
vice and cooperation agreements, regardless of the criteria set in the labour laws (Chai 2018, 57-64).

4% See the Guiding Opinion of the General Office of the State Council on Promoting the Standardized and Healthy Development
of Platform Economy, www.gov.cn/zhengce/content/2019-08/08/content_5419761.htm.

47 See the Interim Measures for the Administration of Online Taxi Hailing Services, www.gov.cn/xinwen/2016-07/28/con-
tent_5095584.htm.
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In September 2018, the MOHRSS indicated that it would undertake to draft guiding opinions on the
standardization of the administration and services for new forms of work based on classification of
work, with a view to promoting and encouraging platforms and industry organizations to strengthen
self-discipline while ensuring basic labour rights protection for workers.® The MOHRSS also indicated
it would expedite a study on reform measures for workers in new forms of work to participate in work
injury insurance, and introduce an occupational injury protection system (details to be determined)
for these workers as soon as possible. Along with the revision of the Regulations on Unemployment
Insurance, the MOHRSS would conduct a feasibility study on unemployment insurance coverage for
workers in flexible employment and recommend to the Ministry of Justice to proceed at the legislative
level. This could provide a legal reference to the study and formulation of specific measures for work-
ers in flexible employment to participate in insurance schemes.*

In February 2019, the MOHRSS stated that it would begin revising the Regulations on Work Injury
Insurance at an appropriate time and “strive to resolve the lack of work injury protection in new forms
of work and issues that are prone to cause disputes in practice, so as to protect the rights and inter-
ests of persons engaged in employment for work injury from the source and minimize the work inju-
ry disputes.”® The use of “persons engaged in employment” (k%) rather than “persons engaged in
labour” (or workers, % #1#") could potentially indicate a willingness to extend the coverage to workers
in an employment relationship, such as employees who are currently regulated by civil law.

Moreover, the MOHRSS indicated in July 2019 that it is “actively pushing for an early promulgation of
the Labour Standard Law, which would provide a legal basis for the protection of the basic labour rights
and interests of workers who face difficulty in accessing the protection provided by existing labour and
social security laws and regulations”.>" However, the MOHRSS statement stops short of the scope and
content of the new law as well as its relation to the Labour Law and the Labour Contract Law.

Initiatives and piloting at the local government level

There are generally two streams of measures taken so far by the local governments for platform work-
ers. Oneis to reform the work injury insurance scheme and extend social insurance coverage; the other
is to focus on wider protection. The former can be illustrated by the Interim Implementation Opinions
on Promoting Employees of New Economy and New Businesses to Participate in the Social Insurance
Schemes, issued by the Chengdu Municipal Government of Sichuan Province in August 2019. The Interim
Implementation Opinions require platform enterprises (referred to in the document as “new economic
organizations”) to sign labour contracts with full-time workers and written agreements with part-time
persons. If the new economic organizations employ full-time workers, the units and individuals must
participate in social insurance schemes in the same way as (traditional) enterprises do (Wang 2019).

The latter stream is represented by the policy documents issued by the Beijing municipality and the
Zhejiang provincial authority. In August 2019, the Beijing Postal Administration, the Bureau of Human
Resources and Social Security and the Bureau of Health Security Administration issued the Notice on
Promoting the Standardized Development of the Express Delivery Industry and Strengthening the
Protection of Workers’ Rights and Interests in the Industry. The Notice provides that express delivery
enterprises shall conclude labour contracts with their workers, pay the social insurance contributions
and pay remuneration on time and in full. Express delivery enterprises are to fulfil the responsibility
of work safety and labour protection, provide necessary labour protection supplies and facilities for
workers and abide by the special regulations to protect female and juvenile workers. These enterpris-
es must conclude collective contracts with trade unions or workers' representatives or industry-spe-
cific collective contracts on overtime pay, non-competition restrictions, labour protection and special
protection for female workers.>?

4% See the Reply of the Ministry of Human Resources and Social Security to Proposal No. 1376 (No. 106 of Social Administration)
of the First Session of the 13th National Committee of the Chinese People's Political Consultative Conference, 30 September
2018, www.mohrss.gov.cn/gkml/zhgl/jytabl/tadf/201812/t20181203_306187.html.

4 ibid.

50 See the Ministry of Human Resources and Social Security Responded to Revise the Regulations on Work Injury Insurance
at an Appropriate Time, https://finance.sina.com.cn/roll/2019-03-10/doc-ihsxncvh1264961.shtml.

51 See the Reply of the Ministry of Human Resources and Social Security to Recommendation No. 6979 of the 2nd Plenary
Session of the 13th National People’s Congress, www.mohrss.gov.cn/gkml/zhgl/jytabl/jydf/201911/t20191113_341357.html.

52 See www.beijing.gov.cn/zhengce/zhengcefagui/201908/t20190830_140142.html.
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In November 2019, the Department of Human Resources and Social Security of Zhejiang Province is-
sued the Guiding Opinions on the Optimization of Labour Employment Services in the New Forms
of Work. The Guiding Opinions provides that enterprises of new forms, such as e-commerce, online
ride-hailing service, food-delivery service, express courier delivery and logistics, must sign labour con-
tracts with the persons engaged in their employment and ensure those workers' rights to rest and to
social insurance, among other entitlements.?

Yet, these policy documents issued by local governments are not legally binding, and their adminis-
trative regulatory effects in effectively protecting the rights and interests of platform workers remains
to be observed and assessed.

Even before the emergence of the platform economy, some regions in China had conducted differ-
ent trials of work injury insurance for persons in flexible employment.>* For example, Nantong city in
Jiangsu Province started a pilot scheme as early as 2006. Before the reform of the state-owned en-
terprises in the 1990s, the light and textile industries dominated the city’'s economy. The state-owned
enterprises reform resulted in a large number of laid-off workers who could not find opportunities in
formal employment due to the restrictions on age and their lack of skills. Among the laid-off workers,
some 70,000-80,000 persons turned to flexible employment. To protect their work safety, the Nantong
Municipal Government issued the Notice on Flexible Employment Persons' Participation in Work Injury
Insurance in 2006, which took effect in January 2007. Subsequently, Weifang city (2009) in Shangdong
Province and Wujiang District of Suzhou city (2018) and Taicang city (2010), both in Jiangsu Province,
also launched trials of work or occupational injury insurance schemes for persons in flexible employ-
ment (Weng 2019). While Weifang city chose to incorporate people in flexible employment into the ex-
isting work injury insurance scheme, Nantong opted for an occupational injury insurance scheme that
operates separately from the work injury insurance scheme through an independent fund.

Although these piloting experiences were not directed at platform workers, they could be revisited in
light of the growing number of platform workers who do not have labour contracts and could fall into
the category of persons in flexible employment.

Measures taken by platforms

In addition to the relevant policies issued by the central and local governments, some platforms in China
have taken measures to protect workers in case of accidental injury, serious illness or hospitalization
through commercial insurance coverage. For example, DiDilaunched its Diandi medical insurance plan
in 2017, which covers accident, serious illness and medical insurance. Drivers can opt in voluntarily. DiDi
paid the contributions for the insurance plan in the early stage but eventually changed to automatically
extracting contributions from drivers’ income for each order or through a monthly payment. Another
programme called Care Protection covers accidental injuries, and the cost is entirely borne by DiDi.

Meituan designed an insurance service using artificial intelligence for its partners and riders that is
directly connected to the system of selected insurance companies. The system provides convenient
channels for each rider to participate in the commercial insurance plan. Franchisees or agencies can
purchase commercial insurance for full-time riders directly in the system, while accidental injury in-
surance is automatically purchased for crowdsourcing riders after their first order. At present, the in-
surance scheme for Meituan riders covers death by accident, injury and disability, medical care, work
delay, third-party personal injury and property loss.

% See www.zj.gov.cn/art/2019/11/8/art_1553216_30003.html.

5 According to the Interpretation of the Social Insurance Law of the People’s Republic of China (X), 6 August 2012, flexible
employment is the employment status opposite to formal employment. It is the general term for various forms of employment
that are different from the traditional employment form based on industrialization and modern factory systems in terms of
working hours, remuneration, workplace, insurance benefits and labour relations. The forms of flexible employment mainly
include the following types: (i) Employment in the informal sector; that is, employment forms that do not meet the stand-
ards of traditional enterprises in terms of labour standards, organization of production and management of labour relations.
For example, employment in family workshops. (ii) Self-employment, including individual and partnership businesses. (iii)
Independent employment, such as freelancers, writers, actors, models, independent intermediary service workers. (iv)
Temporary employment, such as hourly-based domestic workers, street vendors and other types of casual work. According
to this official interpretation, the term “flexible employment” in the Chinese context is similar to the ILO definition of infor-
mal employment.
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Due to the limited coverage of the insurance scheme, the low level of protection, the high contribu-
tion rate and the difficulties in claim settlement, the participation rate in the commercial insurance
scheme has remained low.

Summary

The development of the Chinese labour laws occurred in an environment of a centrally planned and
state-owned economy, with a sharp distinction between the agricultural and industrial workforces based
on the hukou system and a small service sector. The Labour Law of 1994 and the Labour Contract Law
of 2007 comprise the legal framework for regulating work relationships. While the labour laws reflect
the evolution of the economic transformation and the changes in the labour market in China, the in-
fluence of the planned economy is still evident. For example, a natural person does not qualify as a
work unit as they did under the planned economy; only a work unit, rather than an individual, is able
to provide the necessary financial support to workers, such as social protection. In the face of the on-
going changes in the labour market, in particular the surge of the digital labour platforms, the labour
laws may need to be adjusted again to better serve their purpose.

In this legal framework, labour relations or labour relationships, as opposed to employment relation-
ships, is a precondition for the application of the labour and social security statutes. The concept of la-
bour relationship has some similarities with the concept of employment relationships used in the com-
mon law and civil law systems, and in the ILO standards, in the sense that “subordination” is a criterion
for determination of the existence of such relationship. Yet in practice, one of the difficulties that has
emerged relates to the lack of clear criteria to determine the subordinated position for platform work-
ers who usually enjoy a certain degree of autonomy in their work, particularly in terms of working time.

An important characteristic of the country’s labour law is that both workers and work units must meet
the principle legal qualifications before labour relations can be established. The boundary of the labour
relationship is restrictive. In a legal sense, there are two types of contracts that regulate work relation-
ships, the labour contract covered by the labour laws and the labour service contract regulated by civil
law. However, in practice, labour service contracts are divided into (i) contracts for services regulated
by the Contract Law and (ii) employment contracts, also regulated by civil law, including the Contract
Law, which is arguably not appropriate due to its evident subordination and/or economic dependence.

The increasing labour disputes over the determination of labour relations are calling for precise criteria
to guide court decisions, especially in light of the blurred boundaries between labour relations and la-
bour service relations brought about by the digital labour platforms. While some court decisions have
gone beyond the two qualifiers and three conditions for determining labour relations by citing, for ex-
ample, the factors of economic dependence and corporate social responsibility, a legislative change
and/or policy direction can serve to provide an authoritative and sustainable solution. A reflection of
the legislative change is the use of the terms “persons engaged in employment” and “production and
business unit” in the Work Safety Law (2014). These two terms go beyond the scope of labour relations
defined by the Labour Law and the Labour Contract Law and extend occupational safety and health
protection to workers who are not in a labour relationship as well as business operations that may not
meet the principle legal qualification.

The government at different levels has embarked on various initiatives to regulate the platforms. In the
State Council’s Guiding Opinions on Promoting the Healthy Development of the Platform Economy, the
MOHRSS is mandated to: “Promptly study to improve the social security policies for persons engaged
in employment in the platform enterprises and people with flexible employment, carry out pilot pro-
grammes for occupational injury support, actively promote the plan for the full coverage of insurance,
and guide more persons engaged in employment of the platforms to get insured, strengthen vocational
skills training for platform employees and incorporate them into the vocational skills improvement ini-
tiatives”. Local governments, such as in Chengdu, Beijing and Zhejiang, have issued policy documents
and urged platforms to sign labour contracts with their workers. And the ACFTU is working to organ-
ize platform workers and explore innovative ways for collective consultation (ACFTU et al. 2019, 4).
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> 3 Policy options

Like China, many countries acknowledge the economic and employment opportunities provided by
the digital labour platforms. They also recognize the challenges in terms of reducing the decent work
deficits and the need to update their labour regulations to reflect fundamental changes in the world
of work. Adequate responses might involve the adaptation of existing policies, laws and regulations
and/or the adoption of new ones in a number of areas. For most countries, the digital economy and
its long-term socio-economic repercussions remain unchartered territory, and policies and regulations
are usually lagging the rapid digital transformations taking place in economies and societies. Even in
developed countries, few approaches have been tried and tested (UNCTAD 2019).

In China's current search for appropriate approaches to designing and implementing regulatory frame-
works for developing the platform economy while providing better protection for platform workers,
relevant international labour standards may offer some guidance and inspiration.

This part of the paper briefly reviews efforts in regulating digital labour platforms in other countries
and relevant international labour standards, based on which policy options are proposed. It is by no

means comprehensive and only provides for some avenues and attempts to foster the ongoing debate
and dialogue in China for alternative solutions.

> 3.1 Existing approaches to labour protection on digital
labour platforms

An ILO study on digital labour platforms in 16 Asian and Pacific countries® found that national reactions
can be categorized in two ways: first, if and how countries allow digital labour platforms to operate and
how revenues are traced and taxed; and second, if and how countries attempt to reform their labour
laws to either situate platform workers within the existing categories of the defined employment re-
lationships or create new categories of workers, all with the aim to determine the obligations derived
from the national labour protection framework for new forms of work. Many countries have respond-
ed to the first category of issues, but no country in the world has yet taken legislative action regarding
the full coverage of platform workers in existing labour legislation (ILO 2019c, 47-48).

One approach so far has been to partially include location-based platform workers into existing em-
ployment laws for certain liabilities and protections but without yet fully defining responsibility of the
platform-owning enterprises. In the case of app-based drivers, the current regulatory emphasis is on
regulating driver behaviour first to ensure rider safety, with secondary consideration - if any at all -
paid to the welfare of drivers (with a focus primarily on occupational safety and health). Regarding
the legal status of web-based platforms and the nature of the relationship between the crowdwork-
er, or service provider, the digital platform that mediates the transaction of their work and the crowd-
sourcer, or client, no country has yet fully sorted out how this phenomenon fits within current labour
legislation (ILO 2019c, 47-48).

A recent European Union study found that the most discussed and addressed challenges related to
platform work among member countries include employment status, representation and social pro-
tection. National responses have somewhat addressed the challenges for location-based platforms
but have done little for online platform workers (CEPS, EFTHEIA and HIVA-KU Leuven 2019, 226). As

% These countries are: Australia, Brunei Darussalam, Cambodia, China, India, Indonesia, Japan, Republic of Korea, the Lao
People’s Democratic Republic, Malaysia, Myanmar, New Zealand, Philippines, Singapore, Thailand and Viet Nam.
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Aloisi and De Stefano (Daugareilh, Degryse and Pochet 2019, 67) noted, “Very little systematic effort
has been made to establish how existing regulations should apply.”

Some examples regarding the regulation of platform work include: In France, the August 2016 El Khomri
law provides that where the platform determines the characteristics of the service, it must also take
responsibility for occupational accident or illness liability (OECD 2019, 31). Since October 2017, the
Government of New Zealand has applied stringent rules for licensing ride-hailing drivers and ensuring
their compliance with working-time laws, and drivers have been prosecuted for violating labour stand-
ards (Plumb 2016). In the Republic of Korea, revisions to the Act on Industrial Safety and Health were
announced inJanuary 2019. One of the planned amendments is to include platform workers under the
protection of the Act.>® In Indonesia, as of May 2019, a minimum tariff for fares was implemented in five
cities as a preliminary trial to be monitored closely by the Ministry of Transportation (ILO 2019c, 48).

3.2 Guiding international labour standards

Employment Relationship Recommendation, 2006 (No. 198)

In most national jurisdictions, the employment relationship is the main vehicle through which work-
ers gain access to the rights and benefits associated with employment, and it is the point of reference
for determining the nature and extent of rights and obligations of workers and employers. In some
countries, an increasing number of workers lack labour and social protection. This can be attributed
to many factors, but from a legal perspective, the causes might be: (i) the scope of the law is too nar-
row and restrictive; (ii) the law is too general and ambiguously formulated; and (iii) the employment
relationship is disguised.

ILO Employment Relationship Recommendation, 2006 (No. 198)*” provides the following tools and guid-
ance to help determine the existence of an employment relationship (ILO 2016):

= The principle of the “primacy of facts” - the determination of the existence of an employment rela-
tionship should be guided by the facts relating to the actual performance of work and not on the
basis of how the parties describe the relationship.

= The means for determining the existence of an employment relationship can be broadened and so
can the factors and indicators that may be used to assess the criteria established by law, such as
subordination or economic dependence.

= The legal presumption of the existence of an employment relationship whereby one or more rele-
vant indicators are present - indicators that may prompt such a presumption could vary between
countries and include the fixing of working hours or workers’ economic dependence.

These valuable tools are often used in both developed and developing countries to ensure that all
workers in need of protection are adequately protected. In the case of China, the principles, means
and tools offered in the Recommendation can shed light on defining the scope and criteria of a labour
relationship and fill the gap in protection for workers in an employment relationship (recognizing the
differences in the definition of an employment relationship in China).

Transition from the Informal to the Formal Economy Recommendation, 2015 (No. 204)

The ILO Transition from the Informal to the Formal Economy Recommendation, 2015 (No. 204)% pro-
vides guidance for the development of an integrated policy framework to progressively facilitate an

% See Ministry of Employment and Labour (Republic of Korea), “Industrial Safety and Health Act revised”, Press Release, 15
January 2019.

57 See www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:::N0:12100:P12100_ILO_CODE:R198:NO.

% See www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:R204.
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economic transition while preventing informalization. Specifically, it provides guidance to Member
States to pursue three objectives: (i) facilitate the transition from the informal to the formal economy;
(ii) promote the creation, preservation and sustainability of enterprises and decent jobs in the formal
economy and the coherence of macroeconomic, employment, social protection and other social poli-
cies; and (iii) prevent the informalization of formal economy jobs.

The Recommendation calls on Member States to progressively (and urgently) extend, in law and prac-
tice, occupational safety and health rights to all workers in the informal economy as well as access to
social security, decent working conditions and a minimum wage. Tools to improve compliance and fa-
cilitate the transition include the reduction of compliance costs, the provision of incentives (such as ac-
cess to credit and information), the strengthening and extension of inspection, efficient complaint and
appeal procedures for workers, effective sanctions and the facilitation of the access to social protection.

With the increased informality in employment resulting from various contractual arrangements on the
digital labour platforms in China, the Recommendation offers useful guidance in facilitating the tran-
sition from the informal to the formal economy while preventing informalization.

Universal Protection and Recommendation on Social Protection Floors, 2012 (No. 202)

The increased diversity in forms of employment has prompted the ILO to call for the establishment of
universal minimal protection regardless of the forms of contractual arrangements. China has progres-
sively established a comprehensive social security system with significant coverage of health insurance
and old age insurance. However, challenges remain to be tackled, such as closing the social security
gaps for a growing number of platform workers.

The Universal Protection and Recommendation on Social Protection Floors, 2012 (No. 202)>° defines
a social protection floor as a set of basic social security guarantees aimed at preventing or alleviat-
ing poverty, vulnerability and social exclusion. Countries are recommended, in accordance with their
national circumstances, to establish as quickly as possible and then maintain their social protection
floor comprising basic social security guarantees. The guarantees should ensure at a minimum that,
over the life cycle, all people in need have access to essential healthcare and to basic income securi-
ty, which together thus secure effective access to goods and services defined as necessary at the na-
tional level. Reaffirming that social security is a human right and a social and economic necessity, the
Recommendation provides guidance to Member States to establish and maintain a national social
protection floor as a fundamental element of their national social security system and to implement
their floor with strategies for the extension of social security that progressively ensures higher levels
of protection to as many people as possible and guided by ILO social security standards.

The Global Commission on the Future of Work® regards social protection as “a human right”. The re-
port of the Commission calls for governments to guarantee universal social protection that includes a
social protection floor that affords a basic level of protection to all in need, complemented by contrib-
utory social insurance schemes of increased levels of protection. It recommends that societies fill the
gaps and adapt systems to the evolving world of work by extending adequate social protection cov-
erage to workers in all forms of work, including self-employment, and extend coverage to vulnerable
workers in the informal economy. “As the organization of work continues to change, social protection
systems will need to evolve to deliver continued protection for workers who move between wage em-
ployment and self-employment, between different enterprises and sectors of the economy or between
countries, ensuring that rights and benefits are accessible and portable, including for those working
on digital platforms” (ILO 2019e, 35-36).

59 See www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:::N0:12100:P12100_ILO_CODE:R202:NO.

80 In 2017, the ILO established the Global Commission on the Future of Work to undertake an in-depth examination of the fu-
ture of work and make recommendations on how to achieve social justice and decent work for all in the twenty-first century.
The Commission comprised 27 eminent individuals with outstanding personal achievements and vision and was co-chaired
by the President of South Africa, Cyril Ramaphosa, and the Prime Minister of Sweden, Stefan Léfven. The Commission
launched its Work for a Brighter Future report in January 2019. The report calls for a new human-centred agenda and pro-
vides recommendations on how to create inclusive economic growth and decent jobs, leaving no one behind — as the 2030
Agenda for Sustainable Development requires.
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ILO Centenary Declaration

The ILO Centenary Declaration for the Future of Work, adopted in June 2019, calls on Member States to
strengthen the capacities of all people to benefit from the opportunities of a changing world of work
and to strengthen the institutions of work to ensure adequate protection of all workers. Reaffirming
the continued relevance of the employment relationship as a means of providing certainty and legal
protection to workers, the Declaration provides that “All workers should enjoy adequate protection in
accordance with the Decent Work Agenda, taking into account:

= respect for their fundamental rights;

= an adequate minimum wage, statutory or negotiated;
= maximum limits on working time; and

= safety and health at work” (ILO 2019a, 5).

The Global Commission's report, which served as a basis and an inspiration for the Centenary Declaration,
calls for the establishment of a Universal Labour Guarantee that includes fundamental workers’ rights,
an “adequate living wage”, limits on hours of work and ensuring safe and healthy workplaces. It rec-
ognizes the need to “review and where necessary clarify responsibilities and adapt the scope of laws
and regulations to ensure effective protection for workers in an employment relationship. At the same
time, all workers, regardless of their contractual arrangement or employment status, must equally en-
joy adequate labour protection to ensure humane working conditions for everyone” (ILO 2019e, 38).

With respect to the fundamental principles and rights at work, the ILO Declaration on Fundamental
Principles and Rights at Work®' “[d]eclares that all Members, even if they have not ratified the Conventions
in question, have an obligation arising from the very fact of membership in the Organization to re-
spect, to promote and to realize, in good faith and in accordance with the Constitution, the principles
concerning the fundamental rights, which are the subject of those Conventions:

= freedom of association and the effective recognition of the right to collective bargaining;
= the elimination of all forms of forced or compulsory labour;

= the effective abolition of child labour; and

= the elimination of discrimination in respect of employment and occupation.”

3.3 Policy options for better labour protection on digital
labour platforms

China's economic growth has been slowing since 2016, with a registered gross domestic product growth
of 6.9 per cent in 2017, then 6.6 per cent in 2018 and 6.2 per cent in 2019 (Zou 2019). The platform
economy represents a booming sector against the backdrop of decreased international trade and
stagnant domestic demand, which has been further complicated by the COVID-19 pandemic. Digital
labour platforms have become an important channel to create new jobs and have indeed improved
the overall income level of many workers, including the low-skilled ones. The Government focuses on
“encouraging innovation” in the development of the platform economy and takes an “inclusive and pru-
dent” approach towards its regulation. At its executive meeting in December 2019, the State Council
reiterated the pledge to support job creation while rolling out measures to cancel unreasonable re-
strictions on non-standard employment. Premier Li Keqiang stated at that meeting that a stable job
market is a key indicator of economic performance, and it is important to stabilize existing jobs while
creating new ones.%?

Caution has been raised regarding the overly heavy costs of social insurance to be borne by platform
enterprises if platform workers are to be classified as workers with labour relationships. According to
some scholars, this could lead the end of the platform business model and the loss of an important
channel of employment. On the other hand, the misclassification of many platform workers and the

61 See www.ilo.org/declaration/thedeclaration/textdeclaration/lang--en/index.htm.
62 See “Cabinet Bolsters Job Growth Measures”, China Daily, 10 December 2019, www.chinadaily.com.cn/a/201912/10/
WS5deef947a310cf3e3557d0f9.html.
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deliberate circumvention of the labour laws have resulted in the denial of access to basic labour and
social protection for those platform workers. Facing this dilemma, the Government has been taking a
cautious approach in finding a middle ground between the current divide of “labour relationship for
everything” and “no labour relationship for nothing".

Based on the analysis in the previous parts of this paper, the following policy options are offered for
consideration.

Expand the scope and establish clear criteria of labour relationships

As indicated earlier, similar to many other jurisdictions, a binary divide between workers with and with-
out labour relations exists in China, with labour relations the reference point for labour regulation as
well as labour and social protection. This makes the definition of labour relations and the classifica-
tion of the work relationship as a labour relationship a central element in the provision of labour and
social protection. For this reason, it is fundamental to clarify the scope of the labour relations, ensur-
ing that the criteria used in the determination are sufficiently clear, comprehensive and up to date to
keep pace with the changing labour market and business models.

Chapter 2 specifies that labour relations, as defined by the current labour laws, are bound by two qual-
ifiers and three conditions. Therefore, even if the two parties in a work relationship meet the second
and third criterion (engaged in subordinate work), their relationship cannot be considered as a labour
relationship if both parties or either of them do not meet the principal legal qualifications. When not
meeting this criterion, workers will be regarded as in an employment relationship. In addition, the fact
that the concept of employment relationship is not recognized in the Chinese legal framework leaves
workers in this relationship without a corresponding regulatory mechanism in civil law while not able
to access the protection offered by the labour laws (Xie 2019, 9). As a result, the level of protection that
workers in an employment relationship receive is much lower than in a labour relationship because
they are subject to civil law, including the Contract Law.

Both the Labour Law and the Labour Contract Law could be reviewed to make sure that workers who
are in need of protection are duly protected. Specifically, the following aspects could be considered:

1. Define carefully the principal legal qualifications so as to be more inclusive. Particularly, the term
“work unit” could be defined to extend its narrow scope (Dong and Qiu 2005, 57). In this way, parties
can at least proceed their cases to the assessment of subordination stage in courts rather than being
dismissed at the beginning due to not having met the principal legal qualifications.

2. Apply the principle of the “primacy of facts” as suggested by the ILO Recommendation No. 198. The
determination of the existence of a labour relationship should be guided by the facts relating to the
actual performance of work and the control of work process, not on the basis of a written labour con-
tract or how the parties describe the relationship.

3. Emphasize a worker’s economic dependence on the entity to better reflect the changing organiza-
tion of work.

4. Establish a set of unified factors, indicators and standards for assessing a subordinate position. This
is particularly important for platform workers who have a certain degree of autonomy, especially in
the arrangement of their working time.

To extend the scope of the labour laws, the Work Safety Law could serve as an example. Its intended
wide coverage of both workers and workplaces through the use of the terms “persons engaged in em-
ployment” and “production and business units” reflects the need to protect workers beyond the scope
of labour relations. In terms of the development of specific factors and indicators concerning the exist-
ence of labour relations, court decisions at different levels across the country have offered some use-
ful criteria to consider. Likewise, the international labour standards and other countries’ experiences
can be a source of inspiration too.

The White Paper on the Trial of Labour and Employment Disputes on the Internet Platforms issued by
the People’s Court of Chaoyang District of Beijing (Shi 2018) identifies that the first challenge in dealing
with labour disputes at the court level is the lack of policy guidance and standards for the determination
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of labour relations. China’s judicial community has been calling for clear and up-to-date criteria to de-
termine labour relations, especially in light of the emerging platform economy and new forms of work.
The China Enterprise Confederation recognized that “[t]he boundary and scope of labour relationship
is expanding and extending, and the interest appeals of both labour and management are constant-
ly updating and changing, which brings challenges to the labour relations coordination mechanism”,
and called for the government to formulate corresponding laws, regulations and policies to secure the
flexibility of the labour market (CEC and CNE 2018, 40-41).

In the context of the Government's employment-first policy and support for innovative technologies
and business models as new engines for employment generation, any regulation concerning the digital
labour platforms must be prudent, practical and based on solid research and data. The rapidly evolv-
ing business models in the platform economy and their impact on working conditions certainly merit
ongoing research and analysis. In the meantime, developing clear and comprehensive criteria for the
determination of labour relations would fill a longstanding regulatory gap, especially given that the only
guiding policy document, the Notice on Matters Concerning the Establishment of Labour Relationship,
has not been revised since 2005. Clear criteria would contribute towards achieving the policy goals of
building sustainable enterprises and protecting workers' rights and interests by promoting fair mar-
ket competition, addressing disguised labour relationships, fostering decent working conditions and
facilitating effective labour dispute resolutions.

Due to the complicated and protracted process in amending laws, it may be more practical to tackle
this issue through a judicial interpretation at the current time, with a view to testing and evaluating
the criteria that lead to legislative change at an appropriate time in the near future.

Establish a floor of labour standards by decoupling rights

In many jurisdictions, the binary divide has served as a workable simplification of complex econom-
ic and social realities that have enabled an effective policy response to regulating work relationships.
However, this simplified fashion may not work anymore because increasingly larger segments of the
workforce in many countries no longer fit well within this binary classification. As Countouris (2019)
pointed out, the origins of employment law in feudal master-and-servant relationships have left em-
phases on subordination, continuity and bilaterality, which are increasingly irrelevant to the purposes
of workplace regulation today.

Yet the continuing emphasis on these factors in the definition of employment allows those who hire
workers to manipulate the legal relationship so as to avoid forms of legal responsibility required by the
labour laws. Subordination, as historically defined and understood in most legal systems, has been re-
placed by other forms of control, which have perhaps brought about problematic outcomes for work-
ers. Meanwhile, the absence of continuity and bilaterality continues to produce the forms of vulnera-
bility found in traditional employment relationships.

Itis thus necessary to respond to new forms of control and dependence in a more disaggregated way.
The starting point is to rethink what types of control should attract legal responsibility. To this end,
there is a need to consider which economic actors control outcomes that affect fundamental inter-
ests of workers and to recognize that the answers will vary according to the interest. Rather than hav-
ing a single boundary, the scope of legal responsibilities will probably vary. This could mean that the
identity of the employer or the liable entity will differ or could be multiple, depending on the type of
work regulation. It could also mean that for some kinds of regulation, employment should not be the
boundary anymore. For example, regarding occupational safety and health in Canada and Australia,
the boundary lies well outside traditional employment and is based on which enterprise controls con-
ditions affecting health and safety for workers.

Along this line of thinking and taking into consideration the vulnerabilities that many platform work-
ers face, as described in Chapter 1, a set of core labour standards should be established and applied
regardless of the underlying contractual arrangements or employment status for the purpose of en-
suring humane working conditions for everyone. Those rights could start with the following:

Fundamental principles and rights at work enshrined in the 1998 ILO Declaration - The Declaration
makes it clear that these rights are universal and that they apply to all people in all Member States, re-
gardless of the level of economic development, and therefore to the platform economy. As a founding
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member of the ILO, China has been working towards the enhancement of these principles and rights
for all Chinese workers. Realization of the fundamental principles and rights at work has been a prior-
ity area of China's Decent Work Country Programme 2016-2020.

Occupational safety and health - The Work Safety Law goes beyond the boundary of labour relations,
and the liability appears to be based on an enterprise controlling the conditions affecting safety and
health. This seems to respond to the call of the ILO Centenary Declaration to incorporate occupational
safety and health into the fundamental principles and rights at work. It also responds to the require-
ments in ILO Recommendation No. 204 regarding the urgent extension of occupational safety and
health rights, in law and practice, to all workers in the informal economy.

Minimum wage - The rationale is that workers should not be paid less than a certain amount per hour
unless they have a meaningful opportunity for profit and therefore can be expected to bear a corre-
sponding risk of loss. Following this logic, it would make sense to ask whether the platform workers
accept the work on terms that offer a meaningful opportunity for profit. Because this is not the case,
as highlighted in Chapter 1, a minimum wage serves to protect platform workers against unfair low
pay and helps ensure a just and equitable share of the economic gains. It would respond to the call of
the ILO Centenary Declaration as well as to the Universal Labour Guarantee recommendation of the
ILO Global Commission’s report.

Working time and weekly rest - From a safety and health perspective, a maximum limit on working
time and compulsory weekly rest must be respected. The regulation on the hours of work, including
the establishment of a maximum working day and week, is considered an element of humane work-
ing conditions in the 1919 ILO Constitution.

Extend social protection coverage

The lack of or inadequate social insurance is the most urgent issue facing workers in the platform econ-
omy. In the short term, a compulsory and workable work injury insurance scheme can be used as a
breakthrough point and can lead to the design of other social insurance schemes. Although platforms
are required to contribute to the premiums, the Government should consider subsidies. The work in-
jury insurance piloting experience for flexible employment at the local level should be assessed as to
whether it can apply to platform workers. The social insurance system could be improved in the follow-
ing aspects: (i) extend the workplace-based social insurance system to people who are not in a labour
relationship and detach social insurance schemes from the labour relationship; (ii) reform the hukou
system to remove barriers for internal migrant workers to participate in the basic old-age and medical
insurance schemes in the place of their work; (iii) change the contribution model from wage-based to
income-based; and (iv) improve methods of collection, mobility between jobs and national coordination.

Strengthen collective bargaining

The collective bargaining right is especially important to bridge gaps in the legislation and to provide
context-specific responses to the needs of workers and employers. While platform workers can be hard
to organize, given their high mobility and turnover, network technology provides convenient conditions
for their communication. In China, local unions can take responsibility for organizing platform workers
and even act as negotiators when workers are not able to elect a representative.

According to the ACFTU, the Beijing Express Delivery Association and the Beijing Express Delivery
Workers' Federation organized enterprises and workers’ representatives in early 2019 to sign China's
first Special Collective Contract for Labour Protection in the express delivery industry and agreed on
setting up labour protection inspectors and purchasing accidental injury insurance for workers.

Elsewhere in the world, there has been an emergence of rejuvenated or even completely new collective
organizations, such as the Spanish workers’ collective and informal associations, solidarity movements
like the broodfonds in the Netherlands, the Independent Uber Guild in New York and the Independent
Workers Union in Great Britain and other initiatives aimed at helping or supporting the collective or-
ganization of platform workers (Daugareilh, Degryse and Pochet 2019, 140-141).

In December 2018, the European Committee of Social Rights ruled on the possibility for self-employed
workers to conclude a collective agreement. The Committee made an important statement that “the
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decisive criterion is rather whether there is an imbalance of power between the providers and engag-
ers of labour. Where providers of labour have no substantial influence on the content of contractual
conditions, they must be given the possibility of improving the power imbalance through collective
bargaining”. This could serve as food for thought in the search for a solution to platform workers who
find themselves confronted with such a power imbalance.®

Encourage social responsibilities of platforms

Corporate codes of conduct, while being typically voluntary, can be a source of self-regulation and also
a way for industries to develop best practices. The best practices of an industry often form the basis
for the starting point of regulation. Such efforts have already begun in the crowdwork sector (Cherry
2019, 36). There are good examples of platform enterprises taking on social responsibility. For exam-
ple,in 2017, eight Germany-based platforms signed the Crowdsourcing Code of Conduct in which they
agreed to include local wage standards as a factor in setting prices on their platforms and to set up an
Ombudsperson’s Office to deal with complaints from platform workers. The code of conduct was first
initiated by the Munich-based software testing platform Testbirds and is officially supported by the
German Crowdsourcing Association (Deutscher Crowdsourcing Verband). The German Metalworkers'
Union, IG Metall, helped with the code’s development. IG Metal has called for government regulation
to ensure that workers who are employees are not misclassified as self-employed and to ensure a “lev-
el playing field” among workers.%

InJanuary 2020, the China Internet Association organized 14 platforms to sign and launch the Platform
Enterprises Caring for Workers Initiative, calling for them to take on social responsibility and exercise
a duty to improve the image of the platforms and enhance competitiveness. A number of measures
were suggested in the initiative, including fixing reasonable remuneration standards, protecting the
safety and health of workers, reducing the accident rates, participation in social insurance schemes
in accordance with the law and actively participating in commercial insurance schemes. The initiative
stops short of concrete actions other than presenting general principles. Nevertheless, it is a step for-
ward for the Chinese platforms in recognizing their social responsibility.

63 See Decision No. 123/2016 of 12 December 2018. Also see Liaisons Sociales Europe No. 463, 27 December 2018.
8 See http://faircrowd.work/2017/03/17/eight-german-labor-platforms-sign-crowdsourcing-code-of-conduct-2-0/.
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