ECOMNZTOR

Make Your Publications Visible.

Malingrey, Louise; Duval, Yann

Working Paper

A Service of

ﬂ I I I Leibniz-Informationszentrum
° Wirtschaft
o B Leibniz Information Centre
h for Economics

Mainstreaming sustainable development in regional
trade agreements: Comparative analysis and way

forward for RCEP

ARTNeT Working Paper Series, No. 213

Provided in Cooperation with:

Asia-Pacific Research and Training Network on Trade (ARTNeT), Bangkok

Suggested Citation: Malingrey, Louise; Duval, Yann (2022) : Mainstreaming sustainable
development in regional trade agreements: Comparative analysis and way forward for RCEP,
ARTNeT Working Paper Series, No. 213, Asia-Pacific Research and Training Network on Trade

(ARTNeT), Bangkok

This Version is available at:
https://hdl.handle.net/10419/261387

Standard-Nutzungsbedingungen:

Die Dokumente auf EconStor dirfen zu eigenen wissenschaftlichen
Zwecken und zum Privatgebrauch gespeichert und kopiert werden.

Sie durfen die Dokumente nicht fur 6ffentliche oder kommerzielle
Zwecke vervielfaltigen, 6ffentlich ausstellen, éffentlich zuganglich
machen, vertreiben oder anderweitig nutzen.

Sofern die Verfasser die Dokumente unter Open-Content-Lizenzen
(insbesondere CC-Lizenzen) zur Verfigung gestellt haben sollten,
gelten abweichend von diesen Nutzungsbedingungen die in der dort
genannten Lizenz gewahrten Nutzungsrechte.

WWW.ECONSTOR.EU

Terms of use:

Documents in EconStor may be saved and copied for your
personal and scholarly purposes.

You are not to copy documents for public or commercial
purposes, to exhibit the documents publicly, to make them
publicly available on the internet, or to distribute or otherwise
use the documents in public.

If the documents have been made available under an Open
Content Licence (especially Creative Commons Licences), you
may exercise further usage rights as specified in the indicated
licence.

Mitglied der

Leibniz-Gemeinschaft ;


https://www.econstor.eu/
https://www.zbw.eu/
http://www.zbw.eu/
https://hdl.handle.net/10419/261387
https://www.econstor.eu/
https://www.leibniz-gemeinschaft.de/

&)

A/ | 4
ARTNeT

&
N
: mc
L 2
! =
b
4
: < )2
| :D -
o
wz
wn

Mainstreaming sustainable
development in regional
trade agreements:
Comparative analysis and
way forward for RCEP

T BT N R
(x) o ""J(x)) Jza’”’ (x,{,, c-/,mfa), A=l
2A = Fﬁ%*ak@%nﬂwa 'i/k’ ¥ > a x—>
3_(‘3/‘)2' " [X 3»} [X't?" _ _
> a2t tim (Y- Louise Malingrey

Yann Duval

ASIA-PACIFIC RESEARCH AND TRAINING NETWORK ON TRADE

Working Paper

No. 213 | 2022



The Asia-Pacific Research and Training Network on Trade (ARTNeT) is an open
regional network of research and academic institutions specializing in international
trade policy and facilitation issues. ESCAP, WTO and UNCTAD, as key core network
partners, and a number of bilateral development partners, provide substantive and/or
financial support to the network. The Trade, Investment and Innovation Division of
ESCAP, the regional branch of the United Nations for Asia and the Pacific, provides
the Secretariat of the network and a direct regional link to trade policymakers and
other international organizations.

The ARTNeT Working Paper Series disseminates the findings of work in progress to
encourage the exchange of ideas about trade issues. An objective of the series is to
publish the findings quickly, even if the presentations are less than fully polished.
ARTNeT Working Papers are available online at http://artnet.unescap.org. All
material in the Working Papers may be freely quoted or reprinted, but
acknowledgment is requested together with a copy of the publication containing the
guotation or reprint. The use of the Working Papers for any commercial purpose,
including resale, is prohibited.

Disclaimer:

The designations employed and the presentation of the material in this Working
Paper do not imply the expression of any opinion whatsoever on the part of the
Secretariat of the United Nations concerning the legal status of any country, territory,
city or area, or of its authorities, or concerning the delimitation of its frontiers or
boundaries. Where the designation “country or area” appears, it covers countries,
territories, cities or areas. Bibliographical and other references have, wherever
possible, been verified. The United Nations bears no responsibility for the availability
or functioning of URLs. The views expressed in this publication are those of the
author(s) and do not necessarily reflect the views of the United Nations. The
opinions, figures and estimates set forth in this publication are the responsibility of
the author(s) and should not necessarily be considered as reflecting the views or
carrying the endorsement of the United Nations. Any errors are the responsibility of
the author(s). The mention of firm names and commercial products does not imply
the endorsement of the United Nations.

© ARTNeT 2022



http://artnet.unescap.org/

ASIA-PACIFIC RESEARCH AND TRAINING NETWORK ON TRADE

Mainstreaming sustainable development in regional trade

agreements: Comparative analysis and way forward for RCEP

Louise Malingrey, Yann Duval*

Please cite this paper as:

Malingrey, Louise and Duval, Yann (2022). “Mainstreaming sustainable development
in regional trade agreements: Comparative analysis and way forward for RCEP”,
ARTNeT Working Paper Series No. 213, July 2022, Bangkok, ESCAP

Available at http://artnet.unescap.org

1 Authors are Legal Research Assistant and Chief of Trade Policy and Facilitation Section, respectively, in
the Trade, Investment and Innovation Division of the United Nations Economic and Social Commission for
Asia and the Pacific (ESCAP). The authors are grateful to the ARTNeT secretariat for the technical support
in preparing this paper for dissemination. Comments received from Mia Mikic and Rupa Chanda are
appreciated.


http://artnet.unescap.org/

Abstract

In this paper, we review the sustainable development content of regional trade
agreements (RTASs) globally using a new ESCAP RTA Text Analysis tool, followed by a
comparative analysis of sustainable development related provisions in the Regional
Comprehensive Economic Partnership (RCEP) and two other recent “mega” regional
trade agreements (RTAs), namely the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership (CPTPP) and the European Union — Japan Economic
Partnership Agreement (EU — Japan EPA). The EU-Japan EPA and the CPTPP follow
different approaches as they have been drafted under the influence of the EU and the
United States, respectively, while the RCEP was driven from within Asia-Pacific.

The analysis covers seven sustainable development-related topics: (1) sustainable
development as a concept, (2) labour rights and standards, (3) environment (4) human
rights, (5) small and medium-sized enterprises, (6) gender, and (7) health. The global
review of RTA texts confirms the increasing reference to sustainable development and
related areas in RTAs signed over the past decade. The comparative analysis of the
three mega-RTAs in turn confirms the large gaps of RCEP in terms of sustainable
development coverage. However, it also points to specific and practical ways through
which RCEP could address these gaps in time to support the achievement of the 2030
Agenda for Sustainable Development — also drawing upon the interest expressed by
many RCEP countries in joining CPTPP.

A two-step path forward and different options for integrating sustainable development in
RCEP are proposed, based on existing provisions and the differing approaches of the
CPTPP and the EU-Japan EPA. We hope this paper will provide useful guidance to
RCEP members for enhancing the sustainable development content of the agreement in
time for its upcoming five-year review.

Keywords: international trade, sustainable development, RCEP, regional trade
agreements, sustainability provisions

JEL Codes: F13, K33
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1. Introduction

The Regional Comprehensive Economic Partnership (RCEP) gathering fifteen
economies from Asia and Pacific is to date the world’s biggest trade agreement in terms
of its share in world GDP, trade and population (capturing about 30% of the world gross
domestic product (GDP) and nearly a third of the world population and trade). Entered
into force on 1 January 2022,2 it promises tariff elimination on 90% of goods over a period
of twenty years (UNCTAD, 2021),2 and covers many areas not included in most existing
ASEAN +1 trade agreements, such as e-commerce or government procurement
(Pitakdumrongkit, 2021). Centered around ASEAN and its ten member states, RCEP
was originally expected to bring all ASEAN+1 regional partners into one common
framework. However, India ultimately pulled out of the negotiations, although it keeps a
special right to join again at any time now that it has been enforced (Chongkittavorn, K.,
2021).

The RCEP is expected to boost trade in the region, thanks to trade creation through lower
tariffs and trade diversion from non-members to RCEP members (UNCTAD, 2021).
RCEP commitments in many areas are deeper than those in existing ASEAN
agreements, so bigger gains may be achieved in the long term. At the very least, it is
expected to help reduce the noodle bowl effect associated with the many existing
overlapping agreements in the region (Mohamas, 2021, APTIAD). Many are also
expecting benefits from implementation of provisions on trade in services, as well as
chapters dedicated to investment or intellectual property (IP) protection. However, many
analysts have pointed to the relative lack of sustainable development provisions in the
agreement e.g., provisions on labour rights or the environment (Kelsey, J., 2021,
Kostrzewa, B., Maruyama, W. and Stoel, J., 2021). Chi (2022) moderates these remarks
by highlighting the integration of sustainable development goals in the investment
chapter through exceptions and noting that the three pillars of sustainable development
are mentioned in the preamble of the agreement. RCEP also establishes a permanent
Secretariat, various institutional bodies to support implementation and a general review
mechanism enabling further negotiations among parties (European Parliament, 2021).

The importance of linking trade rules with sustainable development objectives has been
increasingly recognized and many economies now routinely include the notion of
sustainable development in the RTAs they signed - in particular developed economies
(ESCAP, 2021), as illustrated in Figure 1. In that context, this paper provides a brief
overview of sustainable development in RTAs in general, based on a new online ESCAP

2 With the Republic of Korea joining in February 2022.
3 The remaining goods belong to strategic sectors such as agriculture or automotive.
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database* enabling text analysis of over 440 RTAs and identifying seven distinct
sustainable development areas in the process®. The next section then compares the
sustainable development content of the RCEP with that of two recent “mega” and “deep”
trade agreements involving key Asia-Pacific economies, namely the CPTPP and the EU-
Japan EPA. On that basis, options for including sustainable development in RCEP are
proposed.

Figure 1. Economies having signed trade agreements mentioning the
"sustainable development" at least once

Number of RTAs signed mentioning SD -

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 26 April
2022

Disclaimer: The boundaries and names shown and the designations used on this map do not imply official
endorsement or acceptance by the United Nations.

Note: This map, created with excel using data provided from the ESCAP Trade Agreement Text Analysis
Tool, shows the number of RTAs signed per country with at least one mention of the keywords “sustainable
& development”.

4 Semenova, Maria. Kravchenko, Alexey. Duval, Yann (2022). Text analysis using R: Online tool for
mapping provisions in texts of trade agreements and beyond. Technical paper. Trade, Investment and
Innovation Division, ESCAP: Bangkok, Available at https://tiild.shinyapps.io/text-analysis-tool/.

5 The list of keywords referring to the seven topics used in the analysis are in Annex 1. Data was
obtained using the ESCAP Trade Agreement Text Analysis Tool.
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2. Sustainable development in RTAs — A brief overview

Sustainable development has been generally defined as "development that meets the
needs of the present without compromising the ability of future generations to meet their
own needs” (WCED, 1987). It is based on three pillars: economic development, social
development, and environmental protection with a view to preserve and promote human
wellbeing, strengthen social progress while preserving the environment. As part of the
2030 Agenda for Sustainable Development, United Nations member States agreed on a
list of seventeen Sustainable Development Goals (SDGs). They highlighted the role of
trade as one of the key “Means of Implementation” of sustainable development in the
Agenda.

Trade has long been connected to sustainable development through its role in economic
growth and potential for poverty reduction (UNCTAD, 2016). Trade can also enable
economies to access goods and services unavailable domestically but that have key
social and environmental impacts, such as education services or green energy
technologies (United Nations, ESCAP, 2017)]. Consequently, more and more trade
agreements integrate provisions focusing on sustainable development concerns. Such
provisions are found in all parts of RTAs, from the preamble to paragraphs, side
agreements, or even now in standalone chapters dedicated to one or more sustainable
development issue.

When considering all RTAs concluded since 1948, including agreements no longer in
force, more than a third (38%) mention sustainable development at least once. But the
integration of sustainable development in RTAs developed over time, as shown in Figure
2.5 Mention of sustainable development in RTAs really began in the 1990s and
accelerated after 2000, to the extent that two-thirds of RTAs signed after 2005 include at
least one reference to sustainable development.

6 Please note that the RTA text database linked to the ESCAP RTA mapping provisions tool used in this
study features only the “most updated” available version of the texts. For example, the text of the Treaty
of Rome establishing the European Community in 1957, and which is found to contain “sustainable
development” as per Figure 2, is from a version issued in 2012.

3



Figure 2: RTAs mentioning "sustainable development" at least once
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Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 8 June
2022

Sustainable development remains a broad concept with a range of provisions that can
be related to the concept (ESCAP, 2021). As a result, integrating sustainable
development provisions in trade agreements may differ largely from one trade agreement
to another. The European Commission refers to four topics in designing sustainable
development provisions in European Union Agreements: social justice, respect for
human rights, labour standards and environmental standards (European Commission,
2022).

In this analysis, we focus on RTA text and provisions related to the following: (1)
sustainable development as a concept, (2) labour rights and standards, (3) human rights,
(4) the environment, (5) small and medium-sized enterprises, (6) health and (7) gender.”
Figure 3 shows the frequency with which each area has been incorporated into RTAs
over time. Health-related provisions are by far the most frequent, in large part due to the
incorporation of sanitary and phytosanitary (SPS) provisions inspired from the related
WTO SPS agreement. No specific WTO agreement exist for any of the other six
sustainable development related areas covered in this study.

7 Find additional figures of the occurrence of each topic in global RTAs in Annex 2.
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Figure 3: RTAs with sustainable development-related topics
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3. Sustainable development in RCEP compared

RCEP is most often comparted to CPTPP, given the overlapping membership and the
perceived competition between the two agreements during their negotiation — RCEP
negotiations were led by ASEAN and China; and CPTPP, earlier called the TPP, by the
USA until it withdrew (see Figure 4). The CPTPP covers a market of about US$10.6
trillion, 13.3% of the world GDP, representing 499 million people, and 14.4% of global
trade. By comparison, the RCEP is a market of US $26.3 trillion, about 29% of global
GDP, representing 2.3 billion people and 28% of global trade (Australian Government
Department of Foreign Affairs and Trade). The CPTPP is considered a deep and
ambitious agreement, providing a useful point of comparison with RCEP. It entered into
force in December 2018.



Figure 4: Signatories of the selected Regional Trade Agreements
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Source: Authors

The European Union (EU) is arguably the global leader in including sustainable
development provisions in RTAs (as shown in Figure 1) and it has systematically done
so in all its recent trade agreements (ESCAP, 2021). We therefore include the Economic
Partnership Agreement (EPA) signed between the EU and Japan in July 2018 as a
reference agreement for our analysis of RCEP. Like the RCEP and CPTPP, the EU-
Japan EPA is an economic partnership agreement including not only trade in goods and
services but also other areas (French Ministry of European and Foreign Affairs, 2019;
Irish Department of Enterprise, Trade and Employment, undated; European Union
Council, 2018). Also, the EU-Japan EPA is of comparable economic size with RCEP and
CPTPP, accounting for almost 30% of global GDP and covering 640 million inhabitants
at the time of signature.



3.1 Sustainable development coverage of the three mega RTAs

3.1.1 Sustainable development as a concept

Sustainable development is not completely absent from RCEP. The preamble of the
Agreement recognizes that ‘“the three pillars of sustainable development are
interdependent and mutually reinforcing, and that economic partnership can play an
important role in promoting sustainable development” (see table 1). However, apart from
this recognition, the core of the agreement is essentially silent on the subject.
Sustainability as a concept only makes a come back in the eighteenth chapter when the
RCEP specifies that a Committee on Sustainable Growth is to be created,® suggesting
that sustainable development has not been forgotten but is rather a matter for the future.

In contrast, sustainable development in mentioned extensively in both the CPTPP and
the EU-Japan EPA. Both Agreements also refer to sustainable development in their
preamble. The CPTPP “reaffirm[s] the importance of promoting [...] sustainable
development” among other social issues that can be classified as sustainable
development-related topics, such as labour rights, gender equality or environmental
protection; while the EU-Japan EPA puts sustainable development as a principle that
must be combined with trade. Both agreements also refer to sustainable development
several times in the core chapters, mentioned eight times in the CPTPP and fifteen times
in the EU-Japan EPA.

Table 1: Sustainable Development in RCEP, CPTPP and EU-Japan EPA

(Chapter 23:
Development)

Dedicated
Preamble text

chapter

No Recognizing that the three pillars of sustainable development are
interdependent and mutually reinforcing, and that economic
partnership can play an important role in promoting sustainable
development

Yes Reaffirm the importance of promoting corporate social responsibility,

cultural identity and diversity, environmental protection and
conservation, gender equality, indigenous rights, labour rights,
inclusive trade, sustainable development and traditional
knowledge, as well as the importance of preserving their right to
regulate in the public interest

8 Article 18.6 on Subsidiary Bodies of RCEP Joint Committee.
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Yes

(Chapter 16:
Trade and
Sustainable
Development)

Recognizing the importance of strengthening their economic, trade
and investment relations, in accordance with the objective of
sustainable development in the economic, social and
environmental dimensions, and of promoting trade and investment
between them, mindful of the needs of the business communities of
each Party, in particular small and medium-sized enterprises, and of
high levels of environmental and labour protection through relevant
internationally recognized standards and international agreements to

which both Parties are party

Source: Authors

The EU-Japan EPA exceeds the simple integration of sustainable development in the
provisions of the agreement as it even dedicates a chapter to the subject. Chapter 16 is
indeed named “Trade and Sustainable Development”. Beyond the strict mention of
sustainable development, the CPTPP also has a chapter named “Development” in which
the Parties commit to promote social and economic progress and, among others,
mention the sustainable development goals as well as sustainable economic growth.
This chapter also highlights different topics of sustainable development. Even if it does
not bear the name “sustainable development”, it can be easily deduced that it is the
subject of the chapter. In this way, beyond the few occurrences of “sustainable
development” in the text of the RCEP, the two other agreements clearly make
sustainable development a core area of cooperation.

Figure 5: Number of provisions specifically referring to sustainable development
in RCEP, CPTPP, EU-Japan EPA

Number of provisions

RCEP CPTPP EU - Japan

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted April 2022
Note: The figure is developed based on a list of keywords available in Annex 1

Sustainable development is however a notion that gathers multiple elements, it then may
be addressed by some trade issues without saying it explicitly. One can first refer to the
different chapters of an agreement to have an idea of the areas it covers. Indeed, when
looking at the table of contents of the EU-Japan EPA, some chapters seem to refer to
sustainable development issues: chapter 13 on state-owned enterprises, enterprises

8



granted special rights or privileges and designated monopolies, chapter 15 on corporate
governance, chapter 16 on trade and sustainable development or chapter 20 on small
and medium-sized enterprises. When it comes to the CPTPP, there are chapters
dedicated to “labour”, “environment”, “development”’, “small and medium-sized
enterprises”; “transparency and anti-corruption”. Finally, even though the RCEP is low in
sustainable development provisions, one chapter focuses on small and medium

enterprises.

3.1.2 Labour provisions

About labour, when looking for provisions addressing “labour rights” or “labour law”, there
are two entries in the EU-Japan EPA, prohibiting the parties from “encourag[ing] trade or
investment by relaxing or lowering the level of protection provided by their [..] labour laws
and regulations” and “not [to] use their respective [...] labour laws” to discriminate or
restrict international trade. These provisions come in a chapter recognizing the right of
the parties to regulate. The CPTPP contains these terms in three different chapters and
in the preamble. This is not surprising to the extent that the nineteenth chapter specifically
addresses “labour”. However, when reviewing the RCEP text, there is nothing about
labour laws or labour rights (standards).

Figure 6: Labour-related provisions in RCEP, CPTPP, EU-Japan EPA

11

Number of provisions

RCEP CPTPP EU - Japan

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 27 April
2022
Note: The figure is developed based on a list of keywords available in Annex 1

3.1.3 Human rights provisions

The same test and a similar analysis are made with human rights. The RCEP contains
no reference to human rights, but it is not unique as the CPTPP does not mention it
either. However, the EU-Japan EPA, as a standard EU trade agreement (ESCAP, 2021)
includes this subject in the text. It first reaffirms commitment to the principles of the
Universal Declaration of Human Rights and then uses it twice in exception clauses for



denial of benefits. Human rights are not integrated into positive commitments but have
the merit of being present.

Figure 7: Human rights-related provisions in RCEP, CPTPP, EU-Japan EPA

Number of provisions

RCEP CPTPP EU - Japan

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 27 April
2022
Note: The figure is developed based on a list of keywords available in Annex 1

3.1.4 Environment provisions

Another research has been done with a core principle of sustainable development,
namely the environment. At first sight, it is surprising to find more than twenty
occurrences of the word environment in the RCEP. But when taking a closer look, one
can realize that many times environment refers to a context: the “investment
environment”, “business environment” or “digital environment” and does not refer to the
environment as the natural world. With a second research on the protection of the
environment, the results decrease. The protection of the environment is used three times

as exceptions to the text of the agreement.

However, the CPTPP is abundant in using the term“environment”, in its preamble it
commits to:

‘Reaffirm the importance of promoting [...Jenvironmental protection and
conservation,”

And the preamble of the TPP which is integrated in the CPTPP:

‘Promote high levels of environmental protection, including through
effective enforcement of environmental laws, and further the aims of
sustainable development, including through mutually supportive trade and
environmental policies and practices”.

But the CPTPP does not stop with statements of intent of the preamble as it goes until
dedicating a whole chapter on the topic recognizing the rights of the parties to legislate
environmental laws and the duty to protect the environment by implementing its
environmental laws. This chapter is very detailed and thorough; it is not limited to a
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general affirmation about the environment but also provides for several specific areas
such as the protection of the Ozone layer, and protection of the Marine Environment from
Ship Pollution or invasive alien species.

The EU-Japan EPA also refers to the protection of the environment in the principles
included in its preamble. The reference to the environment is found again in chapters
dealing with technical barriers to trade, and trade in services, to reaffirm the rights of the
Parties to regulate environmental laws. The sixteenth chapter dedicated to trade and
sustainable development addresses the subject several times as part of the objective of
promoting sustainable development, as such it basically officially reaffirms the right to
legislate in the area, commits enforcing international conventions and standards. Some
specific issues related to the environment are here again targeted such as the biological
diversity, the sustainable management of forests and timber products or the use of
fisheries resources and sustainable aquaculture.

It is interesting noting that only the EU-Japan EPA is concerned by climate change and
refers to it several times, not only by reaffirming commitments to the United Nations
Convention Framework on Climate Change but also by stressing the importance of this
topic and including it in the trade and sustainable development framework. On the
contrary, none of the RCEP or the CPTPP deals with it, not even in the preamble or with
environmental provisions.

Figure 8: Environment-related provisions in RCEP, CPTPP, EU-Japan EPA

Number of provisions

RCEP CPTPP EU - Japan

Sources: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 27 April
2022
Note: The figure is developed based on a list of keywords available in Annex 1

3.1.5 Small and medium-sized enterprises provisions

Small and medium-sized enterprises (SMESs) are the most targeted of the sustainable
development-related topics by the three trade agreements, including the RCEP that
makes reference to them in seven different chapters. Besides, it is the only sustainable
development-related issue that is targeted by a whole chapter in the RCEP. Chapter 14
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entitled “Small and Medium Enterprises” contains five articles, it first defines the
objectives of the chapter i.e., recognizing the role of SMEs in economic growth,
employment and innovation, then requires the parties to share information relevant for
SMEs and cooperate to help SMEs benefit from the Agreement. Each signatory shall in
addition designate a contact point to that end. Other provisions related to SMESs in the
RCEP mostly require the countries to take SMEs into account in the different areas of
the agreements or recognize their specific needs. SMEs are also addressed in the
missions of one of the subsidiary bodies (The Committee on Sustainable Growth)
established by the agreement. In that field, the RCEP makes no exception compared to
the two other agreements. Both the EU-Japan EPA and the CPTPP dedicate a
standalone chapter to SMEs and several references all along with the provisions. Also,
the contents of the dedicated chapters are quite similar to the RCEP one; they both
provide for information sharing for SMEs and set up contact points for each country. It is
worth noting that for the first time the RCEP chapter is the most comprehensive of the
three agreements.

Table 1: SMEs provisions in RCEP, CPTPP, EU-Japan EPA

RCEP
Chapter 14

CPTPP
Chapter 24

EU-Japan EPA
Chapter 20

Recognition of the
importance of the
provisions aiming at
enhancing cooperation
on matters relating to
SMEs

Recognition of SMEs
as contributors to
economic growth,
employment, and
innovation

Objectives

Information sharing

Information
Sharing

Cooperation

related to the
Agreement relevant to
SMEs through an
information platform
and information
exchange. Sharing of
the Agreement,
information and trade
and investment-related
laws and regulations
and all additional useful
information

Information sharing
through a public
website with
information concerning
the Agreement and
information relevant to
the SMEs, as well as
information to access
other Parties’ websites
and relevant
authorities’ websites.

Information sharing
through a public
website with
information regarding
the Agreement,
information relevant for
SMEs and access to
other Parties’ websites
and relevant
authorities’ websites.

Commitments to
cooperation to help
and promote SME'’s
business
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Designation by each
country of a contact
point for the
implementation of the
chapter, helping SMEs
benefiting from the
Agreement and making
recommendations on
the matter to the Joint
Committee and other
matters relevant to the

Creation of a
Committee on SMEs
responsible for helping
Designation by each and supporting SMEs
country of a contact benefiting from the
point to implement Agreement, monitoring
SMESs provisions the information sharing
and making further
recommendations
regarding SMEs
provisions

Institutional
arrangements

SMEs
Dispute Exclusion from the Exclusion from the Exclusion from the
SECIQERIE Dispute Settlement Dispute Settlement Dispute Settlement
VERERIE B mechanism mechanism mechanism

Source: Authors
Figure 9: SMEs-related provisions in RCEP, CPTPP, EU-Japan EPA

SMEs-related provisions in selected RTAs

19

11

Number of provisions

RCEP CPTPP EU - Japan

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 27 April
2022
Note: The figure is developed based on a list of keywords available in Annex 1

3.1.6 Health-related provisions

Health is a common issue in the three agreements, it is mainly covered by the standard
provisions regarding sanitary and phytosanitary measures and technical barriers to trade.
It is however rarely a topic in itself in the agreements in contrast to labour or environment.
Indeed, it mainly appears as an exception to trade provisions. It is considered as being
part of some concerned issues of the CPTPP. It is indeed related to health when dealing
with worki conditions, the protection of the environment in a way to prevent a danger to
human life or health, similar with the protection of ozone layer or fight against invasive
alien species, it also highlights that economic growth can help peoples living healthy.
However, health is still considered by itself when linked with intellectual property in which
the parties reaffirm their commitment to protecting public health and consequently being
authorized to take measures to protect public health and promote access to medicines.
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While the CPTPP integrates health as a consideration, the RCEP is limited to exception
clauses. The RCEP still contains a clause similar to the CPTPP one dealing with public
health as part of its Intellectual Property chapter. As part of this clause, it reaffirms the
commitment of the parties to the Doha Declaration on the TRIPS Agreement and Public
Health and their possibility to adopt measures necessary to protect public health and
access to medicines. On that topic, the EU-Japan EPA is quite close to the RCEP
because it deals with health as an exception to trade provisions and contains a clause
referring to commitments to the Doha Declaration on the TRIPS Agreement and Public
Health.

Figure 10: Health-related provisions in RCEP, CPTPP, EU-Japan EPA

Number of provisions

RCEP CPTPP EU - Japan

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 27 April
2022
Note: The figure is developed based on a list of keywords available in Annex 1

3.1.7 Gender-related provisions

Gender is a cross-cutting issue that encompasses one basic topic. It can indeed be
included in gender-related topics such as labour rights, vulnerable groups, or human
rights. (J.-A., Monteiro, 2018) As these issues are already addressed by the above
sections, the gender-related provisions research will focus on a narrow definition, using
strict keywords highlighted in the work of J.-A. Monteiro i.e., female, gender, girl/boy,
male, mother, pregnancy/pregnant, maternity, sex, and woman/women. The research
also includes two relevant international instruments namely the Beijing Declaration
(Platform for Action) and the Convention on the elimination of All Forms of Discrimination
Against Women.

The search was done fast as none of the three agreements contains the two international
instruments. Then, when it comes to keywords, the RCEP and the EU-Japan also have
none of all the mentioned keywords. On the other hand, the CPTPP contains some
provisions with the relevant keywords. The CPTPP in its labour chapter addresses the
inequality issue and then promotes “equality of, elimination of discrimination against, and
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the employment interests of women”. In terms of cooperation, the CPTPP encourages
the parties to cooperate for promoting education, culture, and gender equality. Finally,
the CPTPP addresses specifically women in a dedicated clause named “Women and
Economic Growth” in its development chapter, the provision recognizes that “enhancing
opportunities for women [...] to participate in the domestic and global economy
contributes to economic development”. The CPTPP encourages the Parties to undertake
cooperative activities to enhance the ability of women to benefit from the opportunities
created by the Agreement.

Figure 11: Gender-related provisions in RCEP, CPTPP, EU-Japan EPA

Number of provisions

0 0

RCEP CPTPP EU - Japan

Sources: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 27 April
2022
Note: The figure is developed based on a list of keywords available in Annex 1

Overall, as summarized in table 3 and figure 17, the RCEP has much more limited
sustainable development related content than the other two recent mega trade
agreements involving Asian economies. However, the potential impact of an agreement
may not only be measured by the areas covered but also by the enforceability of its
content. This is explored in the next subsection.

Table 2: Sustainable Development-related provisions in RCEP, CPTPP, EU-Japan
EPA — A summary

RCEP CPTPP EU-JAPAN EPA
Chap. 16: Trade and
. Mentioned in the Chap. 23: D'evelo'pment, Sustainable
Sustainable And mentioned in the Development
preamble and . .
Development Chabter 18 preamble, Chapters 19 And mentioned in the
P and 20 preamble, Chapters 19,
and 22
Chap. 16: Trade and
None Chap. 19: Labour Sustainable
Development
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And mentioned in the
preamble, Chapters 28
and 15

Chap. 16: Trade and

Mentioned in Chap 20: Environment Sustainable
Environment Chapters 6 and And mentioned in the Development
10 preamble, Chapters 8, And mentioned in the
and 15 preamble, Chapters 7,
and 8
None None Mentioned in the
Preamble and chapter 8
Chap. 14: Small Chap. 24: Small and
anFc)i Medium Mpedium-Sized Chap. 20: Small and

Enterprises
And mentioned

Enterprises
And mentioned in the

medium-sized
enterprises
And mentioned in the

in Preamble, Chapters 1,5,
Chapters 1, 4, 14, 15, 18, 19, 21, 22, Preambi’ gnhdai;ers 4.8,
12, 15, 16, 18 23,25 and 26
Chapter 11: Chapter 18: Intellectual Chapter 14: Intellectual
Intellectual
Propert Property Property
Health And msntioﬁed And mentioned in And mentioned in
in Chapters 5, 6 Chapters 7, 8, 9, 11, 15, Chapters 2, 4,6, 7, 8, 7,
10, 17 19, 20, 23, 29 8,18
Chapter 23:
Gender None DBV None

And mentioned in Chapter
19

Source: Authors
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Figure 12: Sustainable Development related provisions in RCEP, CPTPP, EU-
Japan EPA

B RCEP CPTPP M EU -Japan
29

19

14 14
11 11
10 10
9 9
7
3 3 3
1 1
0 l 0 0 l 0 0
| |

Sustainable Labour Environment Human Rights SMEs Gender Health
Development

Number of provisions

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 27 April
2022
Note: The figure is developed based on a list of keywords available in Annex 1

3.2 The level of enforceability of sustainable development provisions

3.2.1 Dispute settlement mechanisms

When it comes to dispute settlement mechanisms allowing the contracting states to
challenge each other about non-implementation of the agreement, the three agreements
include necessary provisions. The CPTPP provides for several mechanisms in its twenty-
eighth chapter: consultations, goods offices, conciliation and mediation or a panel. The
same mechanisms are incorporated in the RCEP. Consultations, mediations, and panels
of arbitrators are also present in the EU-Japan EPA.

However, these dispute settlement mechanisms are not applicable to all chapters and
provisions. In fact, sustainable development related commitments tend to be specifically
excluded from these general mechanisms. The CPTPP explicitly excludes the chapters
concerning development, small and medium-sized enterprises, and transparency and
anti-corruption from the dispute settlement mechanisms. The same is done in the EU-
Japan EPA regarding chapters on corporate social responsibility, small and medium-
sized enterprises and trade and sustainable development. As for RCEP, the chapter on
small and medium-sized enterprises, the only one that can be said to address specifically
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the sustainable development, contains a clause stating: “Dispute settlement mechanisms
in this Agreement shall not apply to any matter arising under this Chapter”.

A more careful review of CPTPP and EU-Japan EPA show that they do not exclude all
sustainable development related provisions from the dispute settlement mechanisms.
Starting with the CPTPP, environment and labour chapters are not excluded from the
scope of the mechanisms; it is then possible to initiate, for example, panel proceedings
for measures non-compliant with labour laws provisions. However, special provisions in
addition to the general mechanisms apply. Both environment and labour chapters
provide for specific consultations. The labour chapter requires the party to try seeking an
agreement by consultation before being authorized to resort to a panel established by
the dispute settlement chapter. A step differs in the labour consultations from the general
mechanism, if the parties fail to reach an agreement, they may request to submit the
dispute to the Labour Council representatives. Similarly, the environment chapter sets
up several steps: environment consultations, in case of failure senior representative
consultations and then Ministerial consultations. It is only after following each step that
the requesting party is allowed to resort to general consultations or a panel of the dispute
resolution mechanism.

When it comes to the EU-Japan EPA, most sustainable-development-related provisions
are excluded from the general dispute resolution mechanism, but special mechanisms
are established instead. The main chapter dedicated to the subject, namely chapter 16
on trade and sustainable development, provides for consultations in case of disputes.
When the consultations are not sufficient to solve the matter, they may refer to the
relevant Committee that will seek a mutually satisfactory resolution. It finally establishes
a final step which consists in gathering a panel of three experts who will examine the
dispute and issue an interim and a final report. However, the final panel will only
constitute a basis for discussions among the Parties on the measures to adopt to end
the dispute. The final implementation is monitored by the same Committee, noting that
the mechanism decisions regarding sustainable development are ultimately not binding
for the requested states.

As noted before, the RCEP does not provide for special mechanisms that could be
applied to sustainable development provisions, it limits itself to unconditionally excluding
such provisions from its dispute settlement mechanism. Addressing this issue (e.g. in the
SME chapter) could constitute a first step to enhancing sustainability in the RCEP. A
non-binding mechanism like the EU-Japan EPA with consultative reports on a dispute
may be first envisaged. This mechanism would help encourage the contracting parties
to implement the related provisions and provide a remedy for others, without the coercive
aspect.
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3.2.2 Institutional bodies responsible for the implementation

All the Agreements set up institutional bodies with different functions but especially
ensuring the implementation of the text, discussing further negotiations, or solving
problems. Some bodies may be dedicated to sustainable development issues provided
for in the agreements.

As such, the EU-Japan EPA establishes a committee on trade and sustainable
development “responsible for the effective implementation and operation” of the chapter
on trade and sustainable development. It will then ensure that the chapter is fully
implemented by the contracting states and try to find solutions for disputes related to the
topic between the parties. Similarly, the CPTPP sets up a Labour Council responsible for
the related chapter, an environment Committee for cooperation and coordination
purposes, to serve as a forum of discussion and to implement the environment chapter,
or also a committee on Development and on small and medium-sized enterprises. The
RCEP also follows a similar approach by establishing a Committee on Sustainable
Growth which will deal with topics related to its chapter on small and medium enterprises
and particularly “monitoring [its] implementation”.

4. Enhancing sustainable development provisions in the RCEP

4.1 Paving the way for evolution of the agreement

As discussed above, the RCEP contains few sustainable development provisions; while
some of these issues were discussed in the first round of negotiations, they were
removed from the table of negotiations in the Fifth Round in 2017 (A.D. Rillo, A.M.R.D.
Robeniol and S. M. Buban, 2022). The RCEP however seems to leave the door open to
further sustainable development commitments. Indeed, it institutes institutional bodies: a
general one named RCEP Joint Committee that can propose amendments and consider
and take decisions on issues referred to by its subsidiary bodies. RCEP Article 18.6 also
provides for subsidiary bodies and particularly a Committee on Sustainable Growth. This
body is in charge of the work on “small and medium enterprises; economic and technical
cooperation; and emerging issues”. Addressing sustainable development certainly fits as
one of the “emerging issues” for RCEP.

Both bodies, the Joint Committee and the Committee on Sustainable Growth, are to meet
every year and can make decisions by consensus. Issues discussed by the Committee
on Sustainable Growth may be referred to the Joint Committee, which can then refer
them to RCEP Ministers for endorsement. Besides, the agreement provides the
possibility for amendments. Indeed, article 20.8 of the RCEP establishes a General
Review mechanism forcing the contracting states to “undertake a general review of the
Agreement with a view to updating and enhancing this Agreement to ensure that this
Agreement remains relevant to the trade and investment issues and challenges
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confronting the Parties”. This mechanism shall be carried out “five years after the date
of entry into force of [the] Agreement, and every five years thereafter”. As part of this
general review, the Parties shall consider the work of the subsidiary bodies, i.e., the
Committee on Sustainable Growth and its work on emerging issues. They also must
consider developments in international fora.

Much has happened since 2017 and the call for integrating sustainable development
issues in trade agreements have grown stronger at both regional and multilateral levels.
The COVID-19 and climate change crises, as well as the backlash against globalization
over the past five years have shown that trade policy needs to more fully and directly
account for its impact on society and the environment. A clear path exists for RCEP
members to do so well before 2030, taking advantage of the general review of the
agreement that needs to be completed by 2027.

Out of the eight RCEP members that are not parties of the CPTPP, five of them declared
being interested in joining the CPTPP at a later stage. The Philippines, China and the
Republic of Korea began the process for accession to membership, while Thailand and
Indonesia expressed some interest. As demonstrated above, the CPTPP is richer in
sustainable development clauses than the RCEP. The interest of these members to join
the Agreement suggests that ASEAN states are not categorically opposed to this type of
clause in their trade agreements. Indeed, if these five countries finally join the CPTPP,
twelve out of the fifteen members of the RCEP would be committed to sustainable
development clauses, these twelve members would then be likely to agree on the same
type of provisions in the RCEP.

Among all RCEP members, only Myanmar, Lao P.D.R. and Cambodia have not
expressed interest in joining the sustainable development-rich CPTPP and might need
some convincing to commit to sustainable development topics. However, these three
countries are parties to trade agreements and initiatives concluded by ASEAN, which
launched the ASEAN Centre for Sustainable Development Studies and Dialogue
(ACSDSD) in 2019 to promote sustainable development cooperation in the region
(ASEAN, 2019) and is currently negotiating an update to its ASEAN trade agreement
where development-related provisions are likely to feature more prominently than
before.® In that context, roadblocks to the inclusion of significant sustainable
development provisions in RCEP before the 2030 Agenda expires are likely to be
surmountable - provided there is sufficient political will for action among key existing
members.

9 Although sustainable development is not specifically mentioned in the priorities for ATIGA update, issues
of inclusiveness, resilience and development are. See https://asean.org/asean-launches-negotiations-to-
upgrade-asean-trade-in-goods-agreement/

20


https://asean.org/asean-launches-negotiations-to-upgrade-asean-trade-in-goods-agreement/
https://asean.org/asean-launches-negotiations-to-upgrade-asean-trade-in-goods-agreement/

4.2 Proposals for enhancing sustainable development in the RCEP

As noted, many RCEP members are already CPTPP members, and several others are
in a process to join. It then makes sense to take inspiration from the CPTPP to draw the
future provisions of the RCEP. The SMEs chapter of the RCEP is well furnished, and the
health topic is covered in a similar way in all three mega trade agreements reviewed. The
main sustainable development areas integrated into both the CPTPP and the EU-Japan
EPA but missing in the RCEP are labour and environment provisions, along with a
dedicated chapter to sustainable development. Focusing on these areas and a dedicated
chapter may be considered in the first step towards integration of sustainable
development of RCEP. The other two areas covered in our analysis, namely human
rights and gender, are not consistently found in recent RTAs: Human rights are absent
from the CPTPP, and gender is absent from the EU-Japan EPA. One or both of these
areas may then be considered in a second step, building on the successful completion
of the first.

Taking into account that most RCEP members are — or are about to be — also CPTPP
members, an imitation of the CPTPP clauses could be more easily adopted, but the EU-
Japan EPA approach also presents some advantages to be considered by RCEP
members.1° Options for introducing general sustainable development provisions, as well
as labour and environment provisions are accordingly proposed below.

4.2.1 Introducing general sustainable development provisions

Based on the above reference agreements, sustainable development is always
mentioned in general before going into specific topics. The RCEP may follow the same
model.

As noted earlier, the dedicated development chapter of the CPTPP is mostly of a best
endeavor nature. The chapter also reflects principles that are integrated into the
preamble of the RCEP. The RCEP preamble states that the parties are “aspiring to
strengthen their economic partnership to create new employment opportunities, raise
living standards and improve the general welfare of their peoples”. While the first
paragraph of the first article of the development chapter of the CPTPP states that “The
Parties affirm their commitment to promote and strengthen an open trade and investment
environment that seeks to improve welfare, reduce poverty, raise living standards and
create new employment opportunities in support of development.” Also, the second
article of the development chapter in CPTPP promotes development and also reflects
the RCEP preamble that aims to “strengthen[ing] economic growth and equitable
economic development” while taking into account “the different levels of development

10 |n particular, EU-Japan EPA sustainable development clauses follow this scheme: (1) commitment to
existing international standards/instruments and (2) reaffirmation of a right to regulate in derogation to
trade commitments.
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among the Parties”. Special and differential treatment is already provided for in the
RCEP, as is the recognition of the importance of good governance, a predictable,
transparent and consistent business environment. These similarities suggest that
introducing such sustainable development provisions in the RCEP would not be a difficult
obstacle to overcome.

In comparison, the EU-Japan EPA sustainable development provisions refer to several
international instruments, added with a reaffirmation of the right to regulate. The content
of these instruments is then more developed and precise than the statements of intent
of the CPTPP. However, these international instruments are already adopted by most if
not all RCEP members, as they are mainly declaration issued by international
organizations whom all RCEP members are parties, e.g., the Agreement refers to the
International Labour Organization (ILO) Declaration on Fundamental Principles and
Rights at Work, which commits all ILO members, and United Nations Declarations; and
all RCEP members are also members of the United Nations and the ILO. It is then easily
conceivable for them to reaffirm their commitments in a regional trade agreement.
Drafting provisions by referring to international instruments allow members to draft a
comprehensive and specific clause that could more easily be agreed upon. The
systematic reaffirmation of the right to regulate also provide a concrete provision to
invoke for implementation of sustainable development-related measures. Overall, the
EU-Japan EPA may be seen as going beyond CPTPP provisions on providing policy
space for sustainable development as a whole.

Recommendation 1: To draft a dedicated sustainable development chapter, RCEP
members may choose between drafting general commitments to sustainable
development (option 1) or referring to existing international instruments (option
2).
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Two options for an RCEP chapter on sustainable development

Option_1: General commitments to Sustainable Development based on the
CPTPP- Articles 23.1, 23.2 and 23.3

Article 1: General Provisions

1. The Parties affirm their commitment to promote and strengthen an open trade and
investment environment that seeks to improve welfare, reduce poverty, raise living
standards and create new employment opportunities in support of development.

2. The Parties acknowledge the importance of development in promoting inclusive
economic growth, as well as the instrumental role that trade and investment can play in
contributing to economic development and prosperity. Inclusive economic growth
includes a more broad-based distribution of the benefits of economic growth through the
expansion of business and industry, the creation of jobs, and the alleviation of poverty.

3. The Parties acknowledge that economic growth and development contribute to
achieving the objectives of this Agreement of promoting regional economic integration.

4. The Parties also acknowledge that effective domestic coordination of trade, investment
and development policies can contribute to sustainable economic growth.

Article 2: Promotion of Development

1. The Parties acknowledge the importance of each Party’s leadership in implementing
development policies, including policies that are designed for its nationals to maximise
the use of the opportunities created by this Agreement.

2. The Parties acknowledge that this Agreement has been designed in a manner that
takes into account the different levels of economic development of the Parties, including
through provisions that support and enable the achievement of national development
goals.

3. The Parties further recognise that transparency, good governance and accountability
contribute to the effectiveness of development policies.

Article 3: Broad-Based Economic Growth

1. The Parties acknowledge that broad-based economic growth reduces poverty,
enables sustainable delivery of basic services, and expands opportunities for people to
live healthy and productive lives.

2. The Parties recognise that broad-based economic growth promotes peace, stability,
democratic institutions, attractive investment opportunities, and effectiveness in
addressing regional and global challenges.
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3. The Parties also recognise that generating and sustaining broad-based economic
growth requires sustained high-level commitment by their governments to effectively and
efficiently administer public institutions, invest in public infrastructure, welfare, health and
education systems, and foster entrepreneurship and access to economic opportunity.

4. The Parties may enhance broad-based economic growth through policies that take
advantage of trade and investment opportunities created by this Agreement in order to
contribute to, among other things, sustainable development and the reduction of poverty.
These policies may include those related to the promotion of market-based approaches
aimed at improving trading conditions and access to finance for vulnerable areas or
populations, and SMEs.

Option 2: References to international standards based on the EU-Japan EPA —
Articles 16.1 and 16.2

Article 1: Context and objectives

1. The Parties recognise the importance of promoting the development of international
trade in a way that contributes to sustainable development, for the welfare of present and
future generations, taking into consideration the Agenda 21 adopted by the United
Nations Conference on Environment and Development on 14 June 1992, the ILO
Declaration on Fundamental Principles and Rights at Work and its Follow-up adopted by
the International Labour Conference on 18 June 1998, the Plan of Implementation
adopted by the World Summit on Sustainable Development on 4 September 2002, the
Ministerial Declaration entitled "Creating an environment at the national and international
levels conducive to generating full and productive employment and decent work for all,
and its impact on sustainable development" adopted by the Economic and Social Council
of the United Nations on 5 July 2006, the ILO Declaration on Social Justice for a Fair
Globalization adopted by the International Labour Conference on 10 June 2008, the
outcome document of the United Nations Conference on Sustainable Development,
entitled "The future we want" adopted by the General Assembly of the United Nations on
27 July 2012, and the outcome document of the United Nations summit for the adoption
of the post-2015 development agenda, entitled "Transforming our world: the 2030
Agenda for Sustainable Development" adopted by the General Assembly of the United
Nations on 25 September 2015.

2. The Parties recognise the contribution of this Agreement to the promotion of
sustainable development, of which economic development, social development and
environmental protection are mutually reinforcing components. The Parties further
recognise that the purpose of this Chapter is to strengthen the trade relations and
cooperation between the Parties in ways that promote sustainable development and is
not to harmonise the environment or labour standards of the Parties.
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Article 2: Right to regulate

1. Recognising the right of each Party to determine its sustainable development policies
and priorities, [...] and to adopt or modify accordingly its relevant laws and regulations,
consistently with its commitments to the internationally recognised standards and
international agreements to which the Party is party, each Party shall strive to ensure
that its laws, regulations and related policies provide high levels of environmental and
labour protection and shall strive to continue to improve those laws and regulations and
their underlying levels of protection.

[.]

4.2.2 Introducing environmental provisions

Both the CPTPP and the EU-Japan EPA cover extensively the environment, including
environment-related issues such as marine capture fisheries. Again, the CPTPP
constitutes a possible baseline as most RCEP members are committed to joining it, also
noting that the ASEAN +1 FTAs involving half of RCEP members have no environmental
provisions. Apart from specific issues, the CPTPP includes three types of environmental-
related provisions: (1) Recognition of the objective to support trade and environmental
policies; (2) General commitments of the parties such as supporting environmental
policies, determining their own level of environmental protection, enforcing their domestic
laws; and (3) references to multilateral environmental agreements.

The CPTPP provisions on environment are essentially best endeavour statements rather
than binding commitments. Similarly, the EU-Japan EPA “stress[es] the importance of
multilateral environmental agreements, commit the parties to implement domestic laws
and share relevant information with other parties” and includes environmental protection
in its article relating to the reaffirmation of its right to regulate. As such, the EU-Japan
EPA and CPTPP commitments are comparable. They mark a first step in introducing
environmental provisions and cover most of soft laws existing in the field.

RCEP members then have the choice to follow the CPTPP path or decide to go further
and adopt more concrete and binding provisions, e.g., provisions aiming at promoting
trade in environmental goods and services (with a negotiated list of such goods and
services presumably attached).!! It is, however, worth noting that Environmental Goods
Agreement negotiation at the WTO have made little progress and involved only five of
the RCEP members, namely Australia, New Zealand, China, Republic of Korea, and

11 See Chapter 4 of ESCAP Asia-Pacific Trade and Investment Report 2021 on climate-smart trade for a
recent and detailed discussion of climate change related provisions in  RTAs.
https://www.unescap.org/kp/APTIR2021
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Japan, suggesting that only one-third of RCEP members may be disposed to explore
such options.*?

Recommendation 2: To draft an environment chapter, RCEP members may:
1. Adopt baseline provisions, such as CPTPP (option 1) or EU-Japan EPA
clauses (option 2)
2. Consider going beyond baseline by adopting provisions for promoting trade
of environmental goods and services (additional option 1)
3. Consider introducing specific provisions in environmental-related areas of
importance for the region (additional option 2)

Options for RCEP environment provisions

Option 1: baseline based on the CPTPP - Articles 20.2, 20.3 and 20.4
Article 1: Objectives

1. The objectives of this Chapter are to promote mutually supportive trade and
environmental policies; promote high levels of environmental protection and effective
enforcement of environmental laws; and enhance the capacities of the Parties to address
trade-related environmental issues, including through cooperation.

2. Taking account of their respective national priorities and circumstances, the Parties
recognise that enhanced cooperation to protect and conserve the environment and
sustainably manage their natural resources brings benefits that can contribute to
sustainable development, strengthen their environmental governance and complement
the objectives of this Agreement.

3. The Parties further recognise that it is inappropriate to establish or use their
environmental laws or other measures in a manner which would constitute a disguised
restriction on trade or investment between the Parties.

Article 2: General Commitments

1. The Parties recognise the importance of mutually supportive trade and environmental
policies and practices to improve environmental protection in the furtherance of
sustainable development.

2. The Parties recognise the sovereign right of each Party to establish its own levels of
domestic environmental protection and its own environmental priorities, and to establish,
adopt or modify its environmental laws and policies accordingly.

12 The outcome of the 12t ministerial conference held in June 2022 includes an agreement on fisheries
subsidies and arguably provides renewed hope for progress on trade and environmental issues in the
coming years.
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3. Each Party shall strive to ensure that its environmental laws and policies provide for,
and encourage, high levels of environmental protection and to continue to improve its
respective levels of environmental protection.

4. No Party shall fail to effectively enforce its environmental laws through a sustained or
recurring course of action or inaction in a manner affecting trade or investment between
the Parties, after the date of entry into force of this Agreement for that Party.

5. The Parties recognise that each Party retains the right to exercise discretion and to
make decisions regarding: (a) investigatory, prosecutorial, regulatory and compliance
matters; and (b) the allocation of environmental enforcement resources with respect to
other environmental laws determined to have higher priorities. Accordingly, the Parties
understand that with respect to the enforcement of environmental laws a Party is in
compliance with paragraph 4 if a course of action or inaction reflects a reasonable
exercise of that discretion, or results from a bona fide decision regarding the allocation
of those resources in accordance with priorities for enforcement of its environmental
laws.

6. Without prejudice to paragraph 2, the Parties recognise that it is inappropriate to
encourage trade or investment by weakening or reducing the protection afforded in their
respective environmental laws. Accordingly, a Party shall not waive or otherwise
derogate from, or offer to waive or otherwise derogate from, its environmental laws in a
manner that weakens or reduces the protection afforded in those laws in order to
encourage trade or investment between the Parties.

7. Nothing in this Chapter shall be construed to empower a Party’s authorities to
undertake environmental law enforcement activities in the territory of another Party.

Article 3: Multilateral Environmental Agreements

1. The Parties recognise that multilateral environmental agreements to which they are
party play an important role, globally and domestically, in protecting the environment and
that their respective implementation of these agreements is critical to achieving the
environmental objectives of these agreements. Accordingly, each Party affirms its
commitment to implement the multilateral environmental agreements to which it is a

party.

2. The Parties emphasise the need to enhance the mutual supportiveness between trade
and environmental law and policies, through dialogue between the Parties on trade and
environmental issues of mutual interest, particularly with respect to the negotiation and
implementation of relevant multilateral environmental agreements and trade
agreements.

Option 2: baseline based on the EU — Japan EPA — Article 16.4
Article 1: Multilateral environmental agreements

1. The Parties stress the importance of multilateral environmental agreements, in
particular those to which both Parties are party, as a means of multilateral environmental
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governance for the international community to address global or regional environmental
challenges. The Parties further stress the importance of achieving mutual supportiveness
between trade and environment. In this context, the Parties shall exchange views and
information on trade-related environmental matters of mutual interest in the meetings of
the Committee on Trade and Sustainable Development, and as appropriate in other for
a.

2. Each Party reaffirms its commitment to effectively implement in its laws, regulations
and practices the multilateral environmental agreements to which it is party.

3. Each Party shall exchange information with the other Party on its respective situation
and advancements regarding ratification, acceptance or approval of, or accession to,
multilateral environmental agreements, including their amendments, which each Party
considers appropriate to be bound by, as well as implementation of such agreements.

4. The Parties recognise the importance of achieving the ultimate objective of the United
Nations Framework Convention on Climate Change, done at New York on 9 May 1992
(hereinafter referred to as "UNFCCC"), in order to address the urgent threat of climate
change, and the role of trade to that end. The Parties reaffirm their commitments to
effectively implement the UNFCCC and the Paris Agreement, done at Paris on 12
December 2015 by the Conference of the Parties to the UNFCCC at its 21st session.
The Parties shall cooperate to promote the positive contribution of trade to the transition
to low greenhouse gas emissions and climate-resilient development. The Parties commit
to working together to take actions to address climate change towards achieving the
ultimate objective of the UNFCCC and the purpose of the Paris Agreement.

5. Nothing in this Agreement prevents a Party from adopting or maintaining measures to
implement the multilateral environmental agreements to which it is party, provided that
such measures are not applied in a manner that would constitute a means of arbitrary or
unjustifiable discrimination against the other Party or a disguised restriction on trade.

Additional Option 1: Trade in environmental goods based on the New Zealand-
Korea FTA, Article 16.4

Article 1: Trade Favouring Environment

1. The Parties recognise the importance of trade and investment in environmental goods
and services beneficial to the environment in their economies as a contribution to
sustainable development.

2. The Parties resolve to make efforts to facilitate and promote trade and investment in
environmental goods and services beneficial to the environment, including environmental
technologies, renewable energy, and energy-efficient goods and services.

Additional Option 2: Example of environmental-related areas based on EU-Japan
EPA, Article 16.8
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Article 1: Trade and sustainable use of fisheries resources and sustainable
aquaculture

1. The Parties recognise the importance and the role of trade and investment in ensuring
the conservation and sustainable use and management of fisheries resources,
safeguarding marine ecosystems, and promoting responsible and sustainable
aquaculture.

2. In that context, the Parties shall:

(a) comply with the United Nations Convention on the Law of the Sea, the Agreement to
Promote Compliance with International Conservation and Management Measures by
Fishing Vessels on the High Seas, done at Rome on 24 November 1993, and the
Agreement for the Implementation of the Provisions of the United Nations Convention on
the Law of the Sea of 10 December 1982 relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish Stocks, done at New York on 4
August 1995, take measures to achieve the objectives and principles of the Code of
Conduct for Responsible Fisheries adopted by the Conference of the Food and
Agriculture Organisation on 31 October 1995, encourage the implementation of port state
measures both at global and regional levels, and, as appropriate, encourage third
countries to ratify, accept, approve, or accede to, relevant international agreements to
which both Parties are party;

(b) promote conservation and sustainable use of fisheries resources through appropriate
international organisations or bodies in which both Parties participate, including regional
fisheries management organisations (hereinafter referred to as “RFMOs”), by means of,
where applicable, effective monitoring, control or enforcement of the RFMOs’ resolutions,
recommendations or measures, and implementation of their catch documentation or
certification schemes;

(c) adopt and implement their respective effective tools for combating illegal, unreported
and unregulated (hereinafter referred to “s ""UU") fishing, including through legal
instruments, and, where appropriate, control, monitoring and enforcement, and capacity
management measures, recognising that voluntary sharing of information on 1UU fishing
will enhance the effectiveness of these tools in the fight against IUU fishing, and
underlining the crucial role of the members of RFMOs with major fisheries markets to
leverage a sustainable use of fisheries resources; and

(d) promote the development of sustainable and responsible aquaculture, taking into
account its economic, social and environmental aspects

4.2.3 Introducing labour rights and standards provisions
The CPTPP provides a rather exhaustive model in terms of Labour provisions and

presents a list of common clauses existing in labour provisions, as follows:
- Commitments to ILO Declaration
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- Commitment to implement Labour rights stated in the ILO Declaration

- Non-derogation of existing labour laws

- Enforcement of domestic labour laws

- Recognition of the objective to eliminate all forms of forced or
compulsory labour

- Encourage to promote corporate social responsibility

- Public awareness of domestic labour laws

- Access to justice

- Possibility of public submissions

- Cooperation to effectively enforce the labour provisions

- And a dedicated dispute settlement mechanism

The EU-Japan EPA adopts a different approach by referring to international labour
standards and conventions and reaffirming a right to regulate in this area. Taken
together, the two mega-RTAs cover between them most types of labour-related
provisions. The CPTPP model allows members to determine each subject they want to
deal with and leave others out, but it needs to gather all members’ approbation on all
topics. The EU-Japan EPA model is easier to draft because the international instruments
are already existing, they just need to be included by the members, but there is less
flexibility to draft its own provisions.

Recommendation 3: To draft a labour chapter, RCEP members may choose a path
between drafting each labour right commitment as done in CPTPP clauses (option
1) or referring to existing international instruments as in the EU-Japan EPA (option
2).

Options for RCEP labour rights and standards provisions

Option 1: Compilation of labour-related provisions based on the CPTPP — Articles
19.2,19.3,19.54, 19.5, 19.6, 19.7, 19.8, 19.9 and 19.10

Article 1: Statement of Shared Commitment

1. The Parties affirm their obligations as members of the ILO, including those stated in
the ILO Declaration, regarding labour rights within their territories.

2. The Parties recognise that, as stated in paragraph 5 of the ILO Declaration, labour
standards should not be used for protectionist trade purposes.

Article 2: Labour Rights

1. Each Party shall adopt and maintain in its statutes and regulations, and practices
thereunder, the following rights as stated in the ILO Declaration;

(a) freedom of association and the effective recognition of the right to collective
bargaining;
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(b) the elimination of all forms of forced or compulsory labour;

(c) the effective abolition of child labour and, for the purposes of this Agreement, a
prohibition on the worst forms of child labour; and

(d) the elimination of discrimination in respect of employment and occupation.

Each Party shall adopt and maintain statutes and regulations, and practices thereunder,
governing acceptable conditions of work with respect to minimum wages, hours of work,
and occupational safety and health.

Article 3: Non-Derogation

The Parties recognise that it is inappropriate to encourage trade or investment by
weakening or reducing the protections afforded in each Party’s labour laws. Accordingly,
no Party shall waive or otherwise derogate from, or offer to waive or otherwise derogate
from, its statutes or regulations:

[...]
in a manner affecting trade or investment between the Parties.
Article 4: Enforcement of Labour Laws

1. No Party shall fail to effectively enforce its labour laws through a sustained or recurring
course of action or inaction in a manner affecting trade or investment between the Parties
after the date of entry into force of this Agreement.

2. If a Party fails to comply with an obligation under this Chapter, a decision made by that
Party on the provision of enforcement resources shall not excuse that failure. Each Party
retains the right to exercise reasonable enforcement discretion and to make bona fide
decisions with regard to the allocation of enforcement resources between labour
enforcement activities among the fundamental labour rights and acceptable conditions
of work enumerated in Article 19.3.1 (Labour Rights) and Article 19.3.2, provided that the
exercise of that discretion, and those decisions, are not inconsistent with its obligations
under this Chapter.

Nothing in this Chapter shall be construed to empower a Party’s authorities to undertake
labour law enforcement activities in the territory of another Party.

Article 5: Forced or Compulsory Labour

Each Party recognises the goal of eliminating all forms of forced or compulsory labour,
including forced or compulsory child labour. Taking into consideration that the Parties
have assumed obligations in this regard under Article 19.3 (Labour Rights), each Party
shall also discourage, through initiatives it considers appropriate, the importation of
goods from other sources produced in whole or in part by forced or compulsory labour,
including forced or compulsory child labour.6

Article 6: Corporate Social Responsibility
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Each Party shall endeavour to encourage enterprises to voluntarily adopt corporate
social responsibility initiatives on labour issues that have been endorsed or are supported
by that Party.

Article 7: Public Awareness and Procedural Guarantees

1. Each Party shall promote public awareness of its labour laws, including by ensuring
that information related to its labour laws and enforcement and compliance procedures
is publicly available.

2. Each Party shall ensure that persons with a recognised interest under its law in a
particular matter have appropriate access to impartial and independent tribunals for the
enforcement of the Party’s labour laws. These tribunals may include administrative
tribunals, quasi-judicial tribunals, judicial tribunals or labour tribunals, as provided for in
each Party’s law.

3. Each Party shall ensure that proceedings before these tribunals for the enforcement
of its labour laws: are fair, equitable and transparent; comply with due process of law;
and do not entail unreasonable fees or time limits or unwarranted delays. Any hearings
in these proceedings shall be open to the public, except when the administration of justice
otherwise requires, and in accordance with its applicable laws.

[...]
Article 8: Public Submissions

1. Each Party, through its contact point designated under Article 19.13 (Contact Points),
shall provide for the receipt and consideration of written submissions from persons of a
Party on matters related to this Chapter in accordance with its domestic procedures.
Each Party shall make readily accessible and publicly available its procedures, including
timelines, for the receipt and consideration of written submissions.

[...]
Article 9: Cooperation

1. The Parties recognise the importance of cooperation as a mechanism for effective
implementation of this Chapter, to enhance opportunities to improve labour standards
and to further advance common commitments regarding labour matters, including
workers’ wellbeing and quality of life and the principles and rights stated in the ILO
Declaration.

[.]

Option 2: Reference to international instruments based on the EU — Japan EPA —
Articles 16.3 and 16.2

Article 1: International labour standards and conventions

1. The Parties recognise full and productive employment and decent work for all as key
elements to respond to economic, labour and social challenges. The Parties further
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recognise the importance of promoting the development of international trade in a way
that is conducive to full and productive employment and decent work for all. In that
context, the Parties shall exchange views and information on trade-related labour issues
of mutual interest in the meetings of the Committee on Trade and Sustainable
Development established pursuant to Article 22.3, and as appropriate in other fora.

2. The Parties reaffirm their obligations deriving from the International Labour
Organisation (hereinafter referred to as "ILO") membership. The Parties further reaffirm
their respective commitments with regard to the ILO Declaration on Fundamental
Principles and Rights at Work and its Follow-up. Accordingly, the Parties shall respect,
promote and realise in their laws, regulations and practices the internationally recognised
principles concerning the fundamental rights at work, which are:

(a) the freedom of association and the effective recognition of the right to collective
bargaining;

(b) the elimination of all forms of forced or compulsory labour;
(c) the effective abolition of child labour; and
(d) the elimination of discrimination in respect of employment and occupation.

3. Each Party shall make continued and sustained efforts on its own initiative to pursue
ratification of the fundamental ILO Conventions and other ILO Conventions which each
Party considers appropriate to ratify.

The Parties shall exchange information on their respective situations as regards the
ratification of ILO Conventions and Protocols, including the fundamental ILO
Conventions.

5. Each Party reaffirms its commitments to effectively implement in its laws, regulations
and practices ILO Conventions ratified by Japan and the Member States of the European
Union respectively.

6. The Parties recognise that the violation of the internationally recognised principles
concerning the fundamental rights at work referred to in paragraph 2 cannot be invoked
or otherwise used as a legitimate comparative advantage, and that labour standards
should not be used for protectionist trade purposes.

Article 2: Right to regulate and levels of protection

1. Recognising the right of each Party to establish its own levels of labour protection, and
to adopt or modify accordingly its relevant laws and regulations, consistently with its
commitments to the internationally recognised standards and international agreements
to which the Party is party, each Party shall strive to ensure that its laws, regulations and
related policies provide high levels of labour protection and shall strive to continue to
improve those laws and regulations and their underlying levels of protection.
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2. The Parties shall not encourage trade or investment by relaxing or lowering the level
of protection provided by their respective labour laws and regulations. To that effect, the
Parties shall not waive or otherwise derogate from those laws and regulations or fail to
effectively enforce them through a sustained or recurring course of action or inaction in
a manner affecting trade or investment between the Parties.

3. The Parties shall not use their respective labour laws and regulations in a manner
which would constitute a means of arbitrary or unjustifiable discrimination against the
other Party, or a disguised restriction on international trade.

4.2.4 Shaping a dispute mechanism

Sustainable development issues are excluded from the general dispute settlement
mechanisms in both CPTPP and EU-Japan EPA and provide for separate mechanisms.
The mechanisms in the two agreements are both based on the search for a mutually
satisfactory resolution of tensions but still follow a different approach: the CPTPP
introduces consultation mechanisms that can lead to the general and binding dispute
settlement mechanism of the agreement; while the EU-Japan EPA implements several
steps of consultations that can only lead to the publication of a non-binding report. The
EU-Japan EPA mechanism is therefore the least binding of the two.

Recommendation 4: To draft a dispute settlement mechanism dedicated to
sustainable development-related provisions, RCEP members may decide whether
they want a non-binding mechanism (option 1) or a mechanism able to lead to a
binding solution (option 2).

Options for RCEP sustainable development dispute settlement mechanism

Option 1: Non-binding report based on the EU-Japan EPA — Articles 16.17, 16.18
and 16.19

Article 1: Government consultations

1. In the event of disagreement between the Parties on any matter regarding the
interpretation or application of this Chapter, the Parties shall only have recourse to the
procedures set out in this Article and Article 2. The provisions of this Chapter shall not
be subject to dispute settlement.

2. A Party may request in writing consultations with the other Party on any matter
concerning the interpretation and application of this Chapter. The Party requesting
consultations shall set out the reasons for the request, including identification of the
matter and an indication of its factual and legal basis, specifying the relevant provisions
of this Chapter.
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3. When a Party requests consultation pursuant to paragraph 2, the other Party shall
reply promptly and enter into consultations with a view to reaching a mutually satisfactory
resolution of the matter.

4. During consultations, each Party shall provide sufficient information to enable a full
examination of the matter in question. The Parties shall take into account the activities
of the ILO and other relevant international organisations or bodies in which both Parties
participate and, as may be required by the Parties on an ad hoc basis, may seek advice
from those international organisations or bodies, or other experts. The Parties shall
discuss appropriate measures to be implemented, taking into account that advice.

5. If no solution is reached through the consultations held in accordance with paragraphs
2 to 4, the Committee [on sustainable growth] shall be convened promptly on request of
a Party to consider the matter in question.

6. The Parties shall ensure that the solutions reached through the consultations under
this Article will be jointly made publicly available, unless the Parties agree otherwise.

Article 2: Panel of experts

1. If, no later than 75 days of the date of the request by a Party to convene the Committee
pursuant to paragraph 5 of Article 1, the Parties do not reach a mutually satisfactory
resolution of the matter concerning the interpretation or application of the relevant
Articles of this Chapter, a Party may request that a panel of experts be convened to
examine the matter in accordance with the terms of reference referred to in paragraph 2.
Such request shall be made in writing through the contact point of the other Party referred
to in Article 16.14 and shall identify the reasons for the request, including the identification
of the matter to be resolved and an indication of its factual and legal basis.

2. The Committee shall, within one year of the date of entry into force of this Agreement,
adopt the rules of procedure and the terms of reference for the panel of experts. The
rules of procedure shall identify the procedures for finding the relevant information. The
panel shall interpret the relevant Articles of this Chapter in accordance with customary
rules of interpretation of public international law, including those codified in the Vienna
Convention on the Law of Treaties, done at Vienna on 23 May 19609. [...]

3. The panel of experts may obtain information from any source it deems appropriate.
For matters related to ILO instruments or multilateral environmental agreements, it
should seek information and advice from the relevant international organisations or
bodies. Any information obtained pursuant to this paragraph shall be submitted to the
Parties for their comments.

4. The panel shall be composed of three experts. They shall be selected in accordance
with subparagraphs (a) to (e).

[..]

5. The panel of experts shall issue an interim and a final report to the Parties setting out
the findings of facts, the interpretation or the applicability of the relevant Articles and the
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basic rationale behind any findings and suggestions. No later than 45 days after the date
of receipt of the interim report, which shall be issued no later than 90 days after the date
of establishment of the panel, the Parties may submit written comments on that report.
After considering any such written comments, the panel of experts may modify the report
and make any further examination it considers appropriate. The final report shall be
issued no later than 180 days after the date of establishment of the panel, unless the
chairperson of the panel notifies the Parties in writing that the deadline cannot be met.
In that case, the final report shall be issued no later than 200 days after the date of
establishment of the panel, unless the Parties agree otherwise. The final report shall be
made publicly available. The Parties shall ensure the protection of confidential
information.

6. The Parties shall discuss actions or measures to resolve the matter in question, taking
into account the panel's final report and its suggestions. Each Party shall inform the other
Party and its own domestic advisory group or groups of any follow-up actions or
measures no later than three months after the date of issuance of the final report. The
follow-up actions or measures shall be monitored by the Committee. The domestic
advisory group or groups and the Joint Dialogue may submit their observations in this
regard to the Committee.

Article 3: Review

1. The Committee shall discuss, as necessary, the implementation and operation of the
institutional and consultation provisions contained in Articles 1, 2 and 3, taking into
account, inter alia, the experience gained through the implementation and operation of
this Chapter and the developments of the relevant policies of each Party. Such
discussions may concern possible amendments to these Articles.

2. Taking into account the outcome of the discussions referred to in paragraph 1, the
Committee may recommend to the Joint Committee amendments to the Articles referred
to in paragraph 1.

Option 2: Consultations leading to binding settlement mechanisms based on the
CPTPP - Article 19.15

Article 1: Labour Consultation

1. The Parties shall make every effort through cooperation and consultation based on
the principle of mutual respect to resolve any matter arising under this Chapter.

2. A Party (requesting Party) may, at any time, request labour consultations with another
Party (responding Party) regarding any matter arising under this Chapter by delivering a
written request to the responding Party’s contact point. The requesting Party shall include
information that is specific and sufficient to enable the responding Party to respond,
including identification of the matter at issue and an indication of the legal basis of the
request under this Chapter. The requesting Party shall circulate the request to the other
Parties through their respective contact points.
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[..]

8. The consulting Parties shall make every attempt to arrive at a mutually satisfactory
resolution of the matter through labour consultations under this Article, taking into
account opportunities for cooperation related to the matter. The consulting Parties may
request advice from an independent expert or experts chosen by the consulting Parties
to assist them. The consulting Parties may have recourse to such procedures as good
offices, conciliation or mediation.

[.]

10. If the consulting Parties are unable to resolve the matter, any consulting Party may
request that the Council representatives of the consulting Parties convene to consider
the matter by delivering a written request to the other consulting Party through its contact
point. The Party making that request shall inform the other Parties through their contact
points. The Council representatives of the consulting Parties shall convene no later than
30 days after the date of receipt of the request, unless the consulting Parties agree
otherwise, and shall seek to resolve the matter, including, if appropriate, by consulting
independent experts and having recourse to such procedures as good offices,
conciliation or mediation.

11. If the consulting Parties are able to resolve the matter, they shall document any
outcome including, if appropriate, specific steps and timelines agreed upon. The
consulting Parties shall make the outcome available to the other Parties and to the public,
unless they agree otherwise.

12. If the consulting Parties have failed to resolve the matter no later than 60 days after
the date of receipt of a request under paragraph 2, the requesting Party may request the
establishment of a Panel and thereafter have recourse to the other provisions of the
Dispute Settlement Chapter.

13. No Party shall have recourse to dispute settlement under the Dispute Settlement
Chapter for a matter arising under this Chapter without first seeking to resolve the matter
in accordance with this Article.

[..]

15. Labour consultations shall be confidential and without prejudice to the rights of any
Party in any other proceedings.

5. Conclusion
The RCEP has recently entered into force and is the world’s biggest trade agreement by
most metrics. It may expand further as India is entitled to join without further negotiations

and Hong-Kong, China also applied to join (Nikkei Asia, 2022). However, the sustainable
development content of RCEP is currently extremely limited. The global review of RTAs
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presented in this paper show a significant increase in the number of sustainable
development related provisions in recent agreements. Both the CPTPP and the EU-
Japan EPA, of comparable size to RCEP, contain a much greater number of sustainable
development related provisions compared to RCEP, covering topics such as labour
rights, environment, health, SMEs and gender issues.

However, the RCEP is a living agreement allowing for amendments and providing for a
general review of the agreement every five years. RCEP implementation also involves
the establishment of a committee to work on emerging issues, whose work will be
submitted to the parties for the general review. Given the date of entry into force, the first
review and possible amendments are expected to take place in 2027. It is therefore
possible for RCEP members to take concrete steps towards integrating sustainable
development provisions in the agreement in time for a successful implementation of the
2030 Agenda for Sustainable Development.

Based on the detailed comparative analysis presented earlier, a two-step path forward
may be followed. Focus may be first placed on negotiating a sustainable development
chapter as well as labour rights and environmental provisions; Provisions addressing
gender and human rights issues may be discussed in a second step. Given the fact that
many RCEP members are either already part of the CPTPP, or have expressed interest
in joining it, modelling sustainable development provisions based on CPTPP might be
most practical. However, RCEP members are encouraged to also consider other options
presented in the paper, such as those based on the EU-Japan EPA, including to ensure
a suitable enforcement mechanism is put in place for these new provisions.

Looking ahead, ASEAN might be able to take the lead in enhancing sustainable
development coverage of RCEP since it is currently working on modernizing its own trade
in goods agreement, as well as that with Australia and New-Zealand. Early establishment
of the RCEP Committee on Sustainable Growth and inclusion of the sustainable
development areas discussed in this paper in its work programme may enable timely
progress, should sufficient political will exist among existing RCEP parties.
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Annexes

Annex 1: List of keywords used in the UNESCAP Trade Agreement text analysis
tool®3

Find below the list of keywords used in the UNESCAP Trade Agreement Text
Analysis Tool, by topic.

Sustainable development: Sustainable&development

Environment: (Environment#&Protection|Protection&ENVIRONMENT#)

Labour: labo#r&(right#|law#)

Human rights: Human&right#

SMEs: (small&mediumé&enterpris#|SMES)

Gender: (female|gender|girl|boy|male|mother|pregnan#|maternity|sex|woman|women)

Health: “health”

13 UNESCAP Trade Agreement text analysis tool available at https://tiid.shinyapps.io/text-analysis-tool/
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Annex 2: Evolution of sustainable development-related provisions in RTAsS

Figure 13: Sustainable Development provisions in RTAs
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Figure 14: Labour-related provisions in RTAs

35 450
30 400
350
T 25
2 300
5 =
< 20 o
I3 250 o
3 =
515 200 3
o IS
) S
5 150 o
o 10 "
" 100
° / 50
O L1 L1 L1 I L I - Ill O

A DD O DAL DN AP D PERL L PN LD
RS IR SR SRS S SR A ARG AN RO IR IR N SV

&P FF
N2 N {2 R P P R )

Cumulative RTAs with Labour

Cumulative total of RTAs

= Total of RTAs == RTAs with Labour

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 8 June 2022

45



Figure 15: Human rights-related provisions in RTAs

35 450
400
30
350
5 25
L 300 2
S i
8 20 250 o
3 =
= g
215 200 &
2 E
< >
2 Y 150 3
i 10
100
5
l 50
ouang:d::l:ﬁﬂm: | v
A D DO DN ORNNA D DO DD O DN XA D
PR LG PP P P PP L
GRS SR R ARG I IR A S S P

Cumulative RTAs with HR

mmmm Total of RTAs mmmm RTAs with HR Cumulative total of RTAs

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 8 June 2022

Figure 16: Environment-related provisions in RTAS
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Figure 17: SMEs related provisions in RTAs
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Figure 18: Gender-related provisions in RTAs

35 450
30 400
5 350
> 25 (%)
= 300
% o
3 20 250 o
2 =
c +—
1 200 &
2 5 . E
%) 15
< 10 S
o 100

5 B e 71
, —— * — Lt e,

0

A QO DO DAV ADOAO NI A NN D PO AL O DN > AL
DO NPT N NN
,9,9,9,\q,9,9,\Cb\q\q\q\q\q\q\q\q@@@@@@@“'
Total of RTAs mmmm RTAs with Gender
Cumulative total of RTAs — Cumulative RTAs with Gender

Source: Authors, based on data from ESCAP Trade Agreement Text Analysis Tool, consulted 8 June 2022

47



Figure 19: Health-related provisions in RTAs
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Box 1: On the benefits of RCEP

Alessandro Nicita (2021) analyses tariff concessions in the RCEP and finds that the
RCEP may lower average tariffs among parties by about 9 percent, concluding that
it would increase trade in the region. Benefits are expected to be higher for the
largest economies, with Japan potentially the biggest beneficiary (UNCTAD, 2021).14
In contrast, Hui Tee, J. (2022) argues that the reductions of tariffs are not significant
due to pre-existing agreements. Flach, L. Hildernbrand, H., and Teti, F, (2021) also
expect that RCEP tariff liberalization should have a real impact mostly only for China,
Japan, and South Korea (2021). However, all seem to agree on other RCEP
advantages, in particular the harmonization of rules of origins that allows the use of
a single preferential certificate of origin in the region - keeping in mind that different
rules may apply for export to countries with tariff differentials. The Ministry of Trade
and Industry of Singapore and the Asian Trade Centre (2021) also explain that apart
from the general advantages that these harmonized rules of origin may give to
businesses, RCEP will be particularly beneficial to some specific sectors, namely the
processed food sector and mineral fuel, petrochemical, chemical, and plastics
sectors.

14 According to UNCTAD (2021), exports are to increase for Australia, China, the Republic of Korea, and
New Zealand but could decrease for Cambodia, Indonesia, Philippines, and Viet Nam due to negative
trade diversion effects, although staying out of the partnership would likely have resulted in worth export
losses.
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An important element is the provisions for service liberalization to the extent that it
will open 65% of services in participating countries. The Least Developed Countries
participating in the RCEP will also benefit from the agreement but should implement
structural reforms to really gain from the provisions, they will in any event receive
development assistance for capacity building and trade reforms thanks to the
differential treatment framework. (Thangavelu, S., Urata, S. and Narjoko, D. A.,
2021).

Pitakdumrongkit (2021) discussed the effects of the RCEP in the lower Mekong
subregion (i.e., Cambodia, Laos, Myanmar, Thailand, and Vietnam). The global
impact is positive due to the rule of origin framework that will allow the countries to
take part in global value chains. The agreement is rather well-received in the region.

In Cambodia, the benefits of the RCEP will depend on the understanding of the Rules
of origins by the different companies. (ERIA, 2022a). The country should however
benefit from e-commerce provisions that will attract new opportunities and
investments. (ERIA, 2021). On the other hand, the enforcement of e-commerce rules
in Lao P.D.R. constitute a challenge to effectively implement the agreement because
the country has a limited level of technical capacity in technology and human
resources (ERIA, 2022b).

The RCEP may also have impacts on Indonesia, but the country had not ratified it
yet. Yan Ing (2021) assures that the Agreement would promote imports, exports, and
investment in Indonesia, contributing to encouraging the Indonesian GDP by 0.07%
by 2040. The advantages of the Agreement for the country stem from a better access
to inputs, a more transparent business environment, and lower tariff rates, but to
ensure these benefits, Indonesia should first incorporate RCEP provisions in its
domestic law and reform its trade procedures. (Yan Ing, L., 2021).

Box 2: On the content of RCEP

In addition to traditional benefits associated with tariff liberalization, the RCEP offers
benefits by streamlining customs procedures and by liberalizing certain services
sectors (Hui Tee, J., 2022). In trade in services, each state can choose between
using a negative list, meaning that all sectors are open to competition unless
specified, or a positive list and indicating sectors subject to liberalization. It is worth
noting that countries having chosen the positive list are encouraged to later transition
to the negative list. It goes along with the Chapter 9 that allows the temporary
movement of persons for the delivery of services.

When it comes to investment, the agreement dedicates a chapter to the topic and
provides for the establishment of negative lists of sectors. There is nevertheless no
dispute settlement mechanism for investors. Investment provisions promote
transparency and market access. They also provide, among others, for national and
most-favored-nation treatment, the fair and equitable treatment of investors, and
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licensing and qualification recognition (Singapore Ministry of Trade and Industry and
Asian Trade Centre, 2021a). The Singapore International Chamber of Commerce in
cooperation with the Asian Trade Centre (2021) highlights the impacts of services
and investment in RCEP for business and the advantages of harmonization of trade
rules for manufacturing companies.

The RCEP also contains provisions on e-commerce providing for the recognition of
electronic authentications and signatures, strengthening consumer trust in e-
commerce, and prohibiting customs duties on electronic transmissions. The chapter
grants extra time for Cambodia, Lao PDR, Myanmar, and Vietnam to enforce these
measures. (Singapore Ministry of Trade and Industry and Asian Trade Centre,
2021c).

A major progress in the RCEP is the insertion of Intellectual Property (IP) rules as
not all trade agreements contain such provisions; it demonstrates the significance of
IP rights in the region. IP protection is important because it promotes business and
encourages innovation. The Singapore Ministry of Trade and Industry and the Asian
Trade Centre present the IP laws in the different RCEP member states and compare
the RCEP with other RTAs. They explain the benefits of the RCEP IP Chapter that
provides for the mandatory ratification of several international IP Agreements, the
establishment of online databases containing applications and registrations of IP; as
well as the set-up of digital platforms to register IP rights. It also requires the states
to implement dispute procedures and prosecutions for violations of IP rights.
(Singapore Ministry of Trade and Industry and Asian Trade Centre, 2021b)

Stephen Olson (2020) however moderates the benefits of the agreement that he
qualifies as not being a ‘game changer’. Indeed, he points out that many free trade
agreements already exist between ASEAN members and Asian countries, opening
markets resulting from the conclusion of the RCEP is deemed negligible, all the more
that tariffs reductions are not high. Besides, the special and differential treatment
framework means that some provisions will not be enforced by some members. He
yet notices that the simplification of procedures may allow more small and medium
enterprises to participate in trade. He finally stresses that new FTAs should deal with
areas not already covered such as subsidies or state-owned enterprises, which the
RCEP fails to do, in contrast to the CPTPP.
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