
Muchlinski, Peter

Research Report

Promoting responsible business through the revised
ILO Tripartite Declaration

Columbia FDI Perspectives, No. 321

Provided in Cooperation with:
Columbia Center on Sustainable Investment (CCSI) - A joint center of Columbia Law School
and the Earth Institute, Columbia University

Suggested Citation: Muchlinski, Peter (2021) : Promoting responsible business through the
revised ILO Tripartite Declaration, Columbia FDI Perspectives, No. 321, Columbia University,
Columbia Center on Sustainable Investment (CCSI), New York, NY

This Version is available at:
https://hdl.handle.net/10419/254155

Standard-Nutzungsbedingungen:

Die Dokumente auf EconStor dürfen zu eigenen wissenschaftlichen
Zwecken und zum Privatgebrauch gespeichert und kopiert werden.

Sie dürfen die Dokumente nicht für öffentliche oder kommerzielle
Zwecke vervielfältigen, öffentlich ausstellen, öffentlich zugänglich
machen, vertreiben oder anderweitig nutzen.

Sofern die Verfasser die Dokumente unter Open-Content-Lizenzen
(insbesondere CC-Lizenzen) zur Verfügung gestellt haben sollten,
gelten abweichend von diesen Nutzungsbedingungen die in der dort
genannten Lizenz gewährten Nutzungsrechte.

Terms of use:

Documents in EconStor may be saved and copied for your
personal and scholarly purposes.

You are not to copy documents for public or commercial
purposes, to exhibit the documents publicly, to make them
publicly available on the internet, or to distribute or otherwise
use the documents in public.

If the documents have been made available under an Open
Content Licence (especially Creative Commons Licences), you
may exercise further usage rights as specified in the indicated
licence.

https://www.econstor.eu/
https://www.zbw.eu/
http://www.zbw.eu/
https://hdl.handle.net/10419/254155
https://www.econstor.eu/
https://www.leibniz-gemeinschaft.de/


 
Columbia FDI Perspectives 

Perspectives on topical foreign direct investment issues 
Editor-in-Chief: Karl P. Sauvant (Karl.Sauvant@law.columbia.edu)  

Managing Editor: Riccardo Loschi (Riccardo.Loschi@columbia.edu) 

 
The Columbia FDI Perspectives are a forum for public debate. The views expressed by 

the authors do not reflect the opinions of CCSI or our partners and supporters. 
 

No. 321   December 27, 2021 
 

Promoting responsible business through the revised ILO Tripartite Declaration 
by 

Peter Muchlinski* 
 
The ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy 
(MNE Declaration)—covering employment, training, work and life conditions, industrial relations—
was last revised in March 2017. Significantly, the revised MNE Declaration incorporates the UN 
Guiding Principles on Business and Human Rights (UNGPs) which, pursuant to paragraph 10(b), 
apply “to all States and to all enterprises.”  
 
Despite the revisions, the MNE Declaration is not a fully effective safeguard of workers’ rights. In 
particular, the MNE Declaration has been criticized for lacking effective remedies for workers’ 
grievances and for using general and conditional language even when referring to established 
international and national legal norms (e.g., the prohibition of forced or compulsory labor, the 
abolition of child labor, health and safety rights, and freedom of association).1  
 
Given that the UNGPs demand access to an effective remedy for human rights violations, and given 
that the core labor rights established in the MNE Declaration and listed in the 1998 ILO Declaration 
on Fundamental Principles and Rights at Work are recognized also as fundamental human rights,2 the 
need for the MNE Declaration to provide effective remedies for corporate violations of such rights 
has become pressing.  
 
This is consistent with the MNE Declaration which, by paragraph 66, requires MNEs to respect the 
rights of 
 

“any worker who, acting individually or jointly with other workers, considers that 
he or she has grounds for a grievance should have the right to submit such 
grievance without suffering any prejudice whatsoever as a result, and to have such 
grievance examined pursuant to an appropriate procedure.” 
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Furthermore, Annex II of the MNE Declaration lists three “Operational Tools” that can be used to 
enhance compliance by MNEs: promoting the MNE Declaration, including through the establishment 
of “national focal points” to further stakeholder dialogue on fundamental labor rights; a “company-
union dialogue” that involves MNEs’ and workers’ representatives on the application of the principles 
of the MNE Declaration; and an “interpretation procedure” of the MNE Declaration’s provisions. The 
last is currently limited to general interpretations of provisions of the MNE Declaration and can only 
be used by representatives of governments or national or international representatives of employers 
or workers—not individual workers affected by infringements of the MNE Declaration. 
 
Certain reforms should be considered when the next revision of the MNE Declaration takes place: 
 

• Despite the mandatory nature of the core labor standards it contains, the MNE Declaration 
refers to what MNEs “should do” on the grounds that this is a voluntary instrument. 
Mandatory language, stressing what MNEs “shall do”, is required to ensure greater 
consistency with ILO Conventions and the legal status of core labor rights as legally 
recognized fundamental human rights.3  

• Under the “company-union dialogue” provision, some 100 Framework Agreements between 
MNEs and Global Union Federations have been recognized. It would be useful for these to be 
published in an Annex to the MNE Declaration. 

• The “national focal points” could emulate the OECD “national contact points” established 
under the OECD Guidelines for Multinational Enterprises by allowing individual complaints 
to be admitted and potentially leading to recommendations covering possible violations of the 
MNE Declaration.4 

• The “interpretation procedure” mentioned above could be extended so that workers or 
informal groups of workers can bring individual complaints.5 

• The multistakeholder approach to business and human rights that was key to the success of 
the UNGPs should be enhanced in the MNE Declaration with new participation rules. While 
under the traditional ILO tripartite approach only governments, business and trade union 
participate, civil society, indigenous communities and informal workers groups should be 
included, too. Many labor rights issues now take place outside the formal employer-employee 
relationship and the traditional tripartite collective bargaining structures, but within a broader 
labor and human rights framework. Participation in the MNE Declaration process should 
reflect this. 

• Finally, paragraph 3 of the MNE Declaration supports public labor inspections. This support 
should be strengthened through a specific provision requiring that such inspections are based 
on the ILO Labour Inspection Convention, 1947 (No. 81) and Labour Inspection (Agriculture) 
Convention, 1969 (No. 129). This will add an important process to the protection offered to 
workers under the MNE Declaration. 

 
The MNE Declaration was first adopted as a leading international instrument outlining the substance 
of responsible business conduct. It now exists in a much-changed normative environment. New 
national mandatory human rights due-diligence laws are emerging, and negotiations continue in the 
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UN on a legally binding international business and human rights instrument. The MNE Declaration 
must evolve, taking cognizance of contemporary developments to remain a leading source of 
standards.  
 

* Peter Muchlinski (pm29@soas.ac.uk) is Emeritus Professor of International Commercial Law, The School of Law 
SOAS, University of London. The author wishes to thank Surya Deva, Stephen Pursey and Githa Roleans for their 
helpful peer reviews.	
1 See Jernej Letnar Černič, “The ILO Tripartite Declaration of Principles Concerning Multinational Enterprise and Social 
Policy revisited: Is there a need for its reform?,” in Marc Bungenberg et al., eds., European Yearbook of International 
Economic Law 2019 (Cham: Springer, 2020), p. 193. 
2 These are: the freedom of association; the recognition of the right to collective bargaining; the elimination of all forms 
of forced or compulsory labor and employment discrimination, and the abolition of child labor. 
3 See Andrew Clapham, Human Rights Obligations of Non-State Actors (Oxford: OUP, 2006), pp. 213-218. 
4 Černič, id., at 206-207. 
5 Ibid. 
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