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Protecting FDI contributing to host countries’ development:
The rise of the “forgotten” Salini criterion as part of the definition of investment
by
Daniela Gomez Altamirano”

The definition of covered investment of certain recent international investment agreements (I1As)
incorporates the ‘“contribution to the development of the host State” criterion as one of the
characteristics of a covered investment.! First delineated as part of the Salini criteria® and
subsequently abandoned by most investor-state dispute settlement tribunals due to its tricky
application, this approach could lead the way forward.

While some definitions of investment in ITAs use “economic development™® and others simply refer
to “development”,* a few adopt the more comprehensive term of “sustainable development”.®> Some
of these provisions mandate that the “contribution” should take place in “effective”,® “sufficient”,’ 0
“significant® ways. The Slovakia — United Arab Emirates BIT (2016) is peculiar, as its formulatlon
gives three different alternatives: “a certain contribution”, or “any kind of contribution” or a “positive
impact” on the development of the host State.® The Morocco — Nigeria BIT (2016), Article 1 makes
the “contribution to the development of the host State”” a mandatory requirement. The Morocco Model
BIT (2019), Note 3.3, goes even further by listing certain indicators to measure such “contribution”,
i.e., the increase in production capacity, economic growth, quality of jobs created, duration of the
investment, technology transfer, and poverty reduction.
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To date, no arbitral tribunal has been faced with jurisdictional questions pertaining to such a
requirement. Once a claim is brought under one of these agreements, tribunals will be confronted
with the fundamental question of how (economic/sustainable) development should be interpreted and
what benchmarks should be used to assess the “positive”,
a contribution, absent explicit treaty language.

significant” or “effective” nature of such

Although the inclusion of the “contribution to the development of the host-State” criterion may seem
reasonable for those countries wishing to restrict 1A protection to quality FDI, such language opens
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a Pandora’s box, given the complexity of the notion of (sustainable) development. Policy makers
need to be cautious on how they translate the concept into legal language to avoid undesirable
outcomes, €.g., denying protection to small investments whose contribution may not be “significant”
enough.

One possibility to avoid interpretative issues is for countries to specify a set of indicators to assess
the investment contribution to development and how substantial it needs to be, similar to Morocco’s
Model BIT. While the identification of specific sustainable development indicators remains a
daunting task, the work done by, e.g., the OECD and scholars may guide host countries to determine
which ones to include in an IIA’s definition of investment. Notably, tribunals have already considered
some of these indicators, such as contribution to infrastructure,’® technology transfer,}! local
employees training,'? and generation of government revenue.*3

Alternatively, countries can promote quality FDI by imposing obligations on investors or through a
denial of benefits clause. Obligations may include corporate social responsibilities provisions, which
have been introduced in many IlAs. Also, states may incorporate specific multilateral legal
instruments (e.g., on the protection of human and labor rights, the environment) in their 11As, which
has become a trend in recent free trade agreements.

These approaches show that 11As can do more than encourage an economic contribution to host
countries and can, indeed, support “sustainable development”, as reflected in the United Nations’
Sustainable Development Goals.

* Daniela Gomez Altamirano (dgomezaltamirano@worldbank.org) is a Private Sector Specialist at the World Bank and a
PhD Candidate at Leiden University. The author wishes to thank Barton Legum, Howard Mann and Peter Muchlinski for
their helpful peer reviews.
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