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A number of influential international organizations recently have issued publications 

that discuss the promotion of sustainable development in international investment. 

These organizations include the United Nations;
1

 UNCTAD;
2

 FAO, IFAD, the 

UNCTAD Secretariat, and the World Bank Group;
3
 the Commonwealth Secretariat;

4
 

the Organisation for Economic Co-operation and Development (OECD);
5

 the 

International Chamber of Commerce (ICC);
6
 and the South African Development 

Community (SADC).
7
 

These publications
8
 evince two theoretically distinct, but complementary, approaches 

to the promotion of sustainable development in international investment: 

1. (A) Declaration of key principles: the Principles on Responsible Agricultural 

Investment, for example, propose a number of principles concerning 

consultation and participation and social and environmental sustainability;
9
 

and (B) the presentation of guidelines to relevant stakeholders, including 

investors and states: the ICC Guidelines, for example, recommend that the 

investor “should support sustainable economic growth by considering the 

financial, environmental, and social impacts of its investment in the host 

country at the outset of the planning and during operation.”
10

  

2. Guidance to states on how best to integrate sustainable development 

objectives into international investment agreements (IIAs): the 

Commonwealth Secretariat Guide,
11

 for example, suggests that, in future IIAs, 

investors would be required to conduct a sustainability assessment of 

investments that takes into account their environmental, social and human 

rights impacts.
12

 

While the two variants of the first approach purport “to set forth the 

responsibilities” of the relevant stakeholders in the international investment 

process,
13

 their observance, in and of themselves, by investors is “voluntary and 

not legally enforceable.”
14

 The effectiveness of such principles and guidelines 

thus depend on, among other things, their incorporation by investors into 



 2

corporate policies and “project identification and implementation.”
15

 The second 

approach goes further by seeking to “operationalize” sustainable development 

objectives into IIAs by enumerating “a comprehensive compilation of policy 

options available to IIA negotiators.”
16

 A number of proposed IIA design options 

merit particular attention:  

• Investors would be required to comply with the laws and regulations of 

the host country when making and operating an investment, even at the 

post-operations stage (e.g., environmental clean-up).
17

  

• Introduction of a two-way umbrella clause that would require both the host 

country and the investor to observe their specific obligations in relation to 

their investments, including any sustainable development-related 

commitments, under any investment contract concluded between the 

investor and the host country.
18

  

• Introduction of a best endeavors clause, requiring investors to comply with 

principles and guidelines that seek to promote sustainable development 

objectives or standards.
19

  

Such IIA design options could be complemented by further designing IIAs to limit 

investor access to investor-state dispute settlement where the investor fails to comply 

with such obligations (e.g., an IIA provision requiring compliance with domestic 

law), and/or provide a counterclaim mechanism for the host country against an 

investor that has made an international investment treaty claim.
20

 The former could 

serve to exclude claims in respect of investments that fail to respect sustainable 

development-related obligations, while the latter would enable the home country to 

obtain relief for injuries suffered as a result of an investor’s non-compliance with such 

obligations. 

The practical implementation of these IIA design options would, of course, involve a 

significant shift in the design of future IIAs, since they require balancing traditional 

state commitments against new investor commitments introduced in connection with 

the achievement of sustainable development objectives.
21

  

It remains to be seen if IIAs can be utilized in a way that imposes sustainable 

development-related obligations on investors. Nonetheless, these IIA design options 

represent significant “game changers” in the area of international investment, 

including in relation to investor-state dispute settlement, and merit serious 

consideration by stakeholders.

                                                           
*
 John Gaffney (jp_gaffney@yahoo.com) is an international arbitration lawyer based in Paris; Janani 

Sarvanantham (jen.sarva@hotmail.fr) is a postgraduate student at the Universities of Paris I (Panthéon-

Sorbonne) and Paris II (Panthéon-Assas). The authors wish to thank Mark Koulen, Howard Mann and 

Andrew Newcombe for their helpful peer reviews. This Perspective is dedicated to the memory of the 

late John Sarvanantham. The views expressed by the authors of this Perspective do not necessarily 

reflect the opinions of Columbia University or its partners and supporters. Columbia FDI 

Perspectives (ISSN 2158-3579) is a peer-reviewed series. 
1
 UN, Guiding Principles on Business and Human Rights (2011), available at 

http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf. 
2 UNCTAD, Investment policy framework for sustainable development (2012) (IPFSD), available at 

http://unctad.org/fr/PublicationsLibrary/webdiaepcb2012d6_en.pdf. 



 3

                                                                                                                                                                      
3
 FAO, IFAD, UNCTAD, and the World Bank Group, Principles on Responsible Agricultural 

Investment (January 2010) (PRAI), available at http://siteresources.worldbank.org/INTARD/214574-

1111138388661/22453321/Principles_Extended.pdf. 
4
 J Anthony VanDuzer, Penelope Simons and Graham Mayeda, Integrating Sustainable Development 

into International Investments Agreements: A Guide for Developing Countries (2012) (Commonwealth 

Secretariat Guide), available at 

http://www.iisd.org/pdf/2012/6th_annual_forum_commonwealth_guide.pdf.  
5
 OECD, OECD Guidelines for Multinational Enterprises (2011) (OECD Guidelines), available at 

http://www.oecd.org/daf/inv/mne/48004323.pdf. 
6
 ICC, ICC Guidelines for International Investment (2012) (ICC Guidelines), available at 

http://www.iccindiaonline.org/pdf.pdf. 
7
 SADC, SADC Model Bilateral Investment Treaty Template with Commentary (2012) (SADC Model 

BIT), available at: http://www.iisd.org/itn/wp-content/uploads/2012/10/SADC-Model-BIT-Template-

Final.pdf. 
8 It should be noted that these publications have benefited from the conceptual policy work and content 

of the IISD Model International Agreement on Investment for Sustainable Development (2005). 

Development 
9
 See, PRAI, pp. 5-7. 

10 See, e.g., ICC Guidelines, p. 18. 
11

 See, e.g., Commonwealth Secretariat Guide; SADC Model BIT.  
12

 See, Commonwealth Secretariat Guide, p. 33. 
13

 See, e.g., ICC Guidelines, Preamble. 
14 See, OECD Guidelines, p. 17. 
15

 See, FAO, IFAD, the UNCTAD Secretariat, and the World Bank Group, PRAI Discussion Note: 

Synoptic Version (March 2010), available at http://unctad.org/en/Docs/ciicrp3_en.pdf, p. 8. Such 

principles might have a longer term effect if over time they coalesce into customary international law 

obligations or emerge as elements of international public policy. 
16

 See, IPFSD, p. iii. 
17

 See, IPFSD, p. 39. 
18

 Ibid., p. 54. 
19 Ibid., p. 58. 
20

 Ibid., p. 39. 
21

 Most IIAs currently only provide for State obligations but do not usually specify investor obligations 

or responsibilities. See, IPFSD, p. 39.  

 

The material in this Perspective may be reprinted if accompanied by the following acknowledgment: 

“John Gaffney and Janani Sarvanantham, ‘Achieving sustainable development objectives in 

international investment: Could future IIAs impose sustainable development-related obligations on 

investors?,’ Columbia FDI Perspectives, No. 108, November 11, 2013. Reprinted with permission from 

the Vale Columbia Center on Sustainable International Investment (www.vcc.columbia.edu).” A copy 

should kindly be sent to the Vale Columbia Center at vcc@law.columbia.edu. 

 

For further information, including information regarding submission to the Perspectives, please 

contact: Vale Columbia Center on Sustainable International Investment, Shawn Lim, 

shawnlwk@gmail.com or shawn.lim@law.columbia.edu. 

 

The Vale Columbia Center on Sustainable International Investment (VCC), led by Lisa Sachs, is a joint 

center of Columbia Law School and the Earth Institute at Columbia University. It is the only applied 

research center and forum dedicated to the study, practice and discussion of sustainable international 

investment, through interdisciplinary research, advisory projects, multi-stakeholder dialogue, 

educational programs, and the development of resources and tools. 

 

Most recent Columbia FDI Perspectives 
 

• No. 107, Nikia Clarke, “Go out and manufacture: Policy support for Chinese FDI in Africa,” 

October 28, 2013. 

• No. 106, Karl P. Sauvant, “Three challenges for China’s outward FDI policy,” October 14, 2013. 

• No. 105, Marino Baldi, “Are trade-law inspired investment rules desirable?,” September 30, 2013. 



 4

• No. 104, James Bond, “Downstream processing in developing countries: Opportunity or mirage?,” 

September 16, 2013. 

• No. 103, Nicolle Graugnard, “Toward a multilateral framework for investment,” September 2, 

2013. 

• No. 102, Axel Berger, “The futile debate over a multilateral framework for investment,” August 

26, 2013. 

• No. 101, Karl P. Sauvant and Federico Ortino, “The need for an international investment 

consensus-building process,” August 12, 2013. 

• No. 100, Baiju S. Vasani and Anastasiya Ugale, “Cost allocation in investment arbitration: Back 

toward diversification,” July 29, 2013. 

• No. 99, Jonathan S. Kallmer, “The global significance of transatlantic investment rules,” July 15, 

2013. 

• No. 98, Byungchae Jin et al., “Do host countries really benefit from inward foreign direct 

investment?,” July 1, 2013. 

 


