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ABSTRACT

This chapter deals with the question of whether labour standards are less relevant or more
relevant for the new world of work which is vastly different from the old world of work when
most labour standards were first established. The various rationales for labour standards are first
outlined. This is followed by a discussion of the changing pressures in the labour market that
emanate from various forces: the pressures affecting employers and hence their demand for
labour; the changing nature of the supply of labour; changes in forms of employee representation
and the legal and regulatory environment in which the parties operate; and changes in the
workplace and human resource practices within firms. These pressures lead to a changing role
and need for labour standards, generally increasing the need, but also tending to reduce the
ability of governments to provide such standards. Some illustrative evidence of the impact of
specific labour standards is outlined, followed by a discussion of labour standards in developing
and emerging economies. The paper concludes with a discussion of possible elements of smart
regulation in this area to deal with the difficult trade-off between the increased need for labour
standards confronting the reduced ability of governments to provide such standards.



LABOUR STANDARDS

INTRODUCTION

Many of our labour policies, including labour standards, were established in an
earlier era when the nature of work was quite different than it is today. The old world of
work was generally characterized by male-dominated, blue-collar manufacturing jobs in
large, fixed and immobile worksites with formal human resource departments. Jobs were
often for a lifetime, protected from global competition by tariffs and non-tariff barriers to
trade. Jobs were also often protected by strong unions and employment standards
legislation that could be monitored and enforced by governments. As discussed
subsequently, the new world of work is vastly different. This raises the question: are
labor standards previously established for the old world of work still appropriate and
relevant to the new world of work, or perhaps even more relevant?

The purpose of this chapter is to examine the continued relevance of labour
standards for the new world of work. The focus will be on the conventional components of
labour standards. These include: hours of work and overtime; minimum wages; equal pay
for equal work; vacations, holidays and leaves; terminations and severance pay; and
harassment issues. The chapter begins with a discussion of the various rationales for labour
standards followed by outlining the changes associated with the new world of work and
their implications for labour standards. Illustrative impacts of a number of labour standards
are outlined, both theoretically and empirically. Main policy implications are then outlined,
followed by a summary.

VARIOUS RATIONALES FOR LABOUR STANDARDS

Various rationales have been offered for labour standards. First and foremost is
the need to provide a modicum of a safety net, especially to provide a degree of decency
for vulnerable and precarious workers (Arthurs 2006; Bertola 2009; Gunderson 1999;
1996; Heintz 2019; Mitchell and Murry 2017).

In providing such a safety net, labour standards may also reduce the resistance of
workers to efficiency enhancing changes associated with such factors as technological
change, globalization, deregulation and free trade. This rationale for labour standards is
emphasized in Blank (1994), Charnovitz (1987, 1992), Schoepfle and Swinnerton (1994a,
1994b), Sengenberger (1992), and Sengenberger and Campbell (1994). This can be a
reason, for example, as to why labour standards agreements are often tied in with free
trade agreements.



A more cynical rationale can be to protect incumbents by raising the cost of
potential competitors (Gunderson, 1999). Early labour standards, for example, applied
only to women and children, which had the side effect of protecting males from low-
wage competition (Malles 1976). The same applies to many of the big box stores that
lobby for higher minimum wages. They already pay above the minimum wage so that
any increased minimum wage would apply more to their lower-wage competitors.

Developed countries have been accused of using such protectionist motives when
they insist on including labour standards as part of free trade agreements with less-
developed countries (Fields 1995, p. 14). If lower wage developing countries are
required to raise their labour standards as a condition of entering a free trade agreement
with higher-wage countries, this can reduce their competitive threat to higher-wage
countries that already have such higher labour costs. (Singh and Zammit, 2019).

Labour standards may foster a level playing field so that firms are not competing
with each other in a race to the bottom on the bases of low labour standards (Arthurs
2006, p.30; Gunderson, 1999; Heintz 2019). Firms that can only survive based on
providing low labour standards to be able to compete with their competitors may
willingly accept such legislative requirements to raise their labour standards providing
they also apply to their competitors.

Labour standards may also foster a positive image especially for firms that are
sensitive to their public image. Multi-nationals in developed countries, for example, may
not want their supply chains in less-developed countries to rely on cutting costs by
surviving on low labour standards since that can become known to the general public and
media. The same can apply to politicians especially when the positive image of
supporting a labour standard garners political capital, while any negative (perhaps
unintended) consequences are less publicly visible. Supporting minimum wage increases
can be good politics because the benefits of wages increases are visible and spread over a
large and visible group, while the negative consequences of possible adverse employment
effects are not visible and are concentrated in a smaller group.

Labour standards may also be used to provide leading-edge standards so as to
nudge employers into adapting them. In general, labour standards are considered a floor
below which transactions are not allowed to occur, even on a voluntary basis. But some
more innovative standards that are not common practice may be introduced for broader
social reasons. This can be the case, for example, with respect to parental leave policies
or unpaid leave for training purposes. Such a leading-edge role can be particularly
relevant for countries like Canada where minimum wages are set at the provincial level,
but there is also a federal minimum wage for about 8 percent of the workforce that is



under the federal jurisdiction. Raising the federal minimum wage may put pressure on
provinces to raise their minimum wages. The same can apply to unpaid leave policies.

While higher labour standards are generally regarded as imposing costs on
employers, it is possible that they can have benefits in terms of enhanced productivity
and competitiveness (Arthurs 2006, p. 34). Regulations on hours of work can enhance
productivity if long hours are regarded as reducing productivity (Pencavel 2018). Higher
minimum wages may shock management into using more efficient managerial practices
Prasch (1996) and they may induce employers to train and upgrade their less-skilled
workers so that their skill matches their higher pay (Bertola 2009; Metcalf 2008) Even
workers who experience an adverse employment effect because of minimum wage
increases may return to school or engage in training so as to obtain the higher wage jobs.
Leave policies can reduce stress that leads to absenteeism or unproductive working.

This rational has been prominent especially for less-developed economies where
there may otherwise be more slack in the system (Fields 1995; Sengenberger 1991) The
response of many economists to these policies is that if they do enhance productivity then
all that is necessary is to simply inform employers these positive effects in which case
they will adopt those that are cost effective. But nudges or even pushes may be regarded
as necessary.

CHANGING PRESSURES AND THEIR MANIFESTATIONS

The changing international pressures associated with the new world of work and
their implications for labour standards have been amply documented in various sources
including Arthurs (2006), Gunderson (2013, 2020), ILO (2015), Mitchell and Murray
(2017), and Weil (2014, 2015). Those pressures can be categorized as follows: forces
affecting employers and hence their demand for labour; the changing nature of the supply
of labour; changes in forms of employee representation and the legal and regulatory
environment in which the parties operate; changes in the workplace and human resource
practices within firms; and manifestations of these forces.

Forces Affecting Employers and hence their Demand for Labour

Employers are increasingly under a set of forces that affect the demand for their
goods and services and hence their demand for labour. Those inter-related pressures
affecting developed economies include: technological change especially associated with
computers and information technology and now the cyber revolution with its emphasis on
Acrtificial Intelligence (Al), robotics, 3D printing, genomics, machine learning and the gig
economy; globalisation and trade liberalisation; industrial restructuring especially from
manufacturing towards both high-end professional and managerial services and low-end



consumer services; privatization and deregulation; and outsourcing and the growth of
global supply chains. The pandemic of 2020 and its closing of economic activity has had
obvious implications for the demand for labour, decreasing the demand for most groups
and especially lower-wage service workers who cannot work from home, but increasing
the demand for others like on-line delivery services and front-line workers who are also
put at risk of acquiring the virus.

The Changing Nature of the Supply of Labour

Demographic and other factors are changing the characteristics of the workforce.
Workforces are often ageing and engaging in transitions to and from retirement. Their
transitions to retirement often involve non-standard bridge jobs that are different from
their pre-retirement job. The same applies if they transition back into the workforce from
retirement. Women are continuing to participate in the labour market giving rise to the
dominance of the two-earner family with needs for work-family balance. Youth are
increasingly working while in school and often facing problems in the school-to-work
transition. Immigration is prominent for many countries. The supply side of the labour
market has also been affected by the pandemic, especially with respect to the ability to
work from home.

Institutions and Legislative/ Requlatory Framework

Unions are often in decline, and even when they prevail their power is often
circumscribed by the increased mobility of capital as employers relocate their businesses
and outsource many of their activities. Governments are also under increased pressure to
compete for business investment and the associated jobs in part by reducing their
legislative and regulatory initiatives leading to a possible frace to the bottom™ in terms of
legislative initiatives. Governments also often have difficulties in enforcing labour
standards given the growth of small business, non-standard employment and the fissured
workplace where it is difficult to determine who is the employer.

Changes in Workplace and Human Resource Practices within Firms

These various changes in the external labour market also have implications for the
workplace and human resource practices within firms. The changes have often given rise
to a core of “inside” employees interacting with “outside” workers through outsourcing
and non-standard employment. Non-standard employment has increased in various forms
including limited-term contracts, part-time work, subcontracting, temporary-help agencies,
telecommuting, platform work, internships and self-employment. High performance work
practices have become more prominent involving such components as performance pay and
long working hours. Job classifications have become broader with workers expected to
multi-task across a variety of functions. The pandemic has led to a dramatic increase in
working from home, with considerable uncertainty about how much of this will continue if
there is a return to normal.



Manifestations of Changing Pressures

These pressures have manifest themselves in various ways in the labour market.
Wages have become more polarized fostering growing income inequality. Hours of work
have also become more polarized with some working very long hours and others working
part-time. Pressures for a flexible and adaptable workforce and for just-in-time delivery
have led to a just-in-time workforce facilitated by the internet and the computer
revolution. Job displacement has been prominent as has the need to reallocate labour
from declining to expanding sectors. Risk has often been shifted to workers who are
vulnerable and in precarious jobs that are subject to the vicissitudes of the market. The
platform economy has directly matched workers with consumers, so the definition of the
employer is unclear. The gig economy has broken tasks into components often done by
temporary and freelance workers. The pandemic has had a disproportionate impact on
lower-wage and other service workers who have either lost their jobs since personal
interaction with customers is reduced, or they are exposed to risk of the virus and of the
effects of long hours if they continue as front-line service workers

Many of these pressures are aptly described by Weil (2014, 2015) as leading to a
fissured workplace whereby large organizations have increasingly focussed on their core
competencies and shifted many of their tasks to a network involving sub-contracting,
outsourcing, supply chains and franchising. Those intermediary organizations at lower
levels often operate under extremely competitive conditions with small profit margins,
employing non-standard workers who are often vulnerable and in precarious situations.

IMPLICATIONS FOR LABOUR STANDARDS

The previously discussed changing pressures on the labour market have generally
increased the need for labour standards. But they have also made it more difficult for
governments to provide such standards given the greater ability of employers to relocate
their business activities to jurisdictions that do not have such costly standards. This gap
creates a tension in finding standards that meet the most important needs, and that can be
provided by governments in an efficient and effective fashion.

Increased Need for Labour Standards

The previously discussed changes in the new world of work have increased the
exposure of workers to the adjustment consequences of the changing market forces. Risks
have often been shifted from employers to employees, especially in the various forms of
non-standard and precarious employment (Gunderson 2020; Stone and Arthurs 2013; and
Weil 2014, 2015). Workers who have lost their jobs are exposed to health and mortality



risks associated with substance abuse, suicide, heart disease, divorce, spousal abuse and
long-run earnings loss (Case and Deaton 2020; von Wachter 2020). While these effects
were based on estimates emanating from plant closings, layoffs and recessions, they would
be relevant to those who lost jobs from the pandemic. Many of those who did not lose their
jobs because of the pandemic would be subject to the health risks from being front-line
workers exposed to the virus and to long hours of work.

But in other cases, non-standard workers are well-off or prefer the flexibility of
such work (Mas and Pallais 2017). For example, non standard work can accommodate the
needs for persons with disabilities (Campolieti, Gomez and Gunderson 2009; Schur 2003)
or facilitate work=family balance (Drago and Hyatt 2003) or facilitate transitions from
school-to-work, or work-to-retirement and back from retirement (Cook, Diamond and Oyer
2019) or it is a stepping-stone and screening device to more permanent jobs (Autor and
Houseman 2006; de Graaf-Zijl et al., 2011; Fang and MacPhail 2008; and Ichino et al.,
2005).

Also, while the dominance of the two-earner family has increased the need for labour
standards to facilitate work-family balance, the two-earner family can be a source of
insurance or a buffer in the event of low wages or a job loss on the part of one member
(Abraham and Houseman 2019; Koustas 2019). In essence, the needs for labour standards
are heterogeneous, highlighting that a f‘one-Size-fits-all” policy is not appropriate (Gomez
and Gunderson 2005b).

The increased wage inequality and growing number of “bad jobs” has highlighted
a need for wage and employment protection for those at the bottom of the wage
distribution. The fissured workplace and the growth of non-standard and precarious
employment has created a gap in the responsibility of employers for the well-being of
workers, with that responsibility often falling between the cracks Weil (2014, 2015).
This can foster a need for labour standards to fill that gap, but it also highlights the
difficulty in determining who is the employer and whether workers are independent or
dependent contractors.

The decline of unions and their bargaining power has also created a gap in worker
protection, increasing the demand for labour standards as an alternative. It has also
created a demand for the effective enforcement of such standards to the extent that unions
were an important mechanism for such enforcement through such means as informing
workers of their rights, using the grievance procedure and protecting workers against
reprisals if they complained.



The need for labour standards has also increased so as to provide a safety net to
cushion the adjustment consequences that emanate from technological change, trade
liberalization and deregulation. Such changes disproportionately affect the more
disadvantaged workers at the bottom of the wage distribution, or they bump others down
into the bottom with that supply influx depressing wages even further. Providing a
modicum of protection through labour standards for those at the bottom can be justified
not only in its own right, but also because it can reduce the resistance to such efficient
and growth enhancing changes.

The need for labour standards is also increasing to deal the upside adjustment
consequences associated with such factors as the long hours that are increasingly worked
by core employees who are often expected to be available 24/7. This can increase the
need for labour standards with respect to hours of work and overtime, as well as the
possible need to Fdisconnect” from the emails and cell phone availability that can come
24/7.

Difficulty in Providing Labour Standards

While there is clearly an increased demand for labour standards, the same
pressures are making it more difficult for governments them to supply such standards.
Governments realize that many private sector employers cannot pass cost increases
associated with labour standards forward to consumers since global competition and free
trade mean that prices are increasingly set in world markets. Governments also realize
that costly labour standards can put some firms, and their associated jobs, out of business
in such competitive conditions. While it may be the case that a country is better off
without such business that rely on substandard labour standards, governments
increasingly must pay attention to the regulatory costs they impose, especially on small
businesses.

Governments are also under increased pressure to be Fopen for business’ so as to
attract and retain business investment and the jobs associated with that investment. Both
physical and financial capital are more mobile under globalization and trade
liberalization. Business has a more credible threat to move their investments to countries
with low wages and low labour regulations, and to export their goods back to countries
with higher wages and higher regulations. Such inter-jurisdictional competition for
investment and the associated jobs can lead to a race to the bottom or downward
harmonization to the lowest common denominator with respect to the implementation of
labour standards.



Theory and Evidence on the Effects on the Ability to Provide Labour Standards

There are countervailing factors that can reduce or even offset pressures for the
downward harmonization of legislated labour standards. As outlined in Gunderson (1998,
1999) and Gomez and Gunderson (2005a) such a race-to-the bottom may not occur if:

e the standards are not enforced,;

e any associated benefits to employers may offset the costs;

e employers are able to shift the costs backwards to workers or forward to
customers;

e investments are not based on the costs of labour standards; and

e jurisdictions compete for investment and jobs based on other factors rather than
reducing their costly labour standards.

These potentially offsetting factors are discussed in turn.

Costly Standards May not be Enforced:

Labour standards may exist de jure but not enforced de facto. They may not be
enforced for a variety of reasons:

e aconscious decision on the part of governments to gain political capital from
the appearance of progressive actions or because governments perceive that the
policies will impose substantial costs and few benefits;

o (difficulty of enforcement especially for part-time workers (Rubery 1998) and
those in small businesses and immigrant communities where there may be
language difficulties and a distrust of government (Vosko, Noack and Tucker
2016);

o difficulty in determining who is the employer in a fissured workplace (Weil
2014, 2015); or

¢ alack of enforcement resources given government budget constraints.

Costs Are Partly Offset by Benefits to Employers:

Labour standards could bring benefits to employers that can at least partially
offset some of the costs. Requirements to provide advance notice for employers that
experience plant closings or mass layoffs may enable laid-off employees to engage in
effective job search, benefitting not only themselves but also other business through
reduced vacancies and skill shortages (Gunderson 1986; Jones and Kuhn 1995). Minimum
wage increases can reduce turnover and facilitate recruitment and perhaps increase



employee commitment, as in gfficiency wages (Hirsch et al. 2015; Metcalf 2008). They
may shock management into following more efficient organizational practices (Hirsch et
al. 2015). Providing decent work through labour standards may reduce public
expenditures in health and crime prevention, which in turn can be attractive to businesses
(United Nations 2001). Business is not likely to want to invest in areas of high crime or
where the lack of decent jobs fosters acts of despair from suicide, alcoholism and the
opioid crises (Case and Deaton 2020).

Costs Are Shifted forwards to Customers or Backwards to Workers:

While global competition makes it difficult to pass the cost of domestic labour
standards on to customers in the form of higher prices, some of such cost shifting may
occur. There is some evidence, for example, that part of the cost of minimum wage
increases are shifted forward in terms of higher prices (Lenos 2008 survey) likely in part
because many minimum wage jobs in retail services are not subject to import
competition.

The cost of some labour standards may be shifted back to workers in the form of
lower wages in return for the benefits of the labour standards. Such evidence, however,
is extremely limited. Trejo (1991) provides evidence that much of the cost of a legislated
overtime premium is shifted back to workers in the form of a lowering of their base
wage. There is also some evidence that employers shift some of the cost of minimum
wage increases backwards to workers in the form of reduced training, but the impact is
generally small and often statistically insignificant (Neumark and Wascher 2001). The
costs of minimum wage increases can also be shifted back to workers in the form lower
fringe benefits. Evidence on this is found in China were such fringe benefits are common
in such forms as clothing allowances, subsidized meals and housing, travel allowances,
and shift and overtime premiums (Wang and Gunderson 2015).

Labour Regulations May Not Affect Investment and Plant Location Decisions

Downward harmonization of labour standards may not occur if labour standards are
not important factors in influencing business investment and plant location decisions on an
international basis. An OECD (1994, p. 160) report concluded that countries that have less
costly standards attracted greater foreign investment, but the causal effect of such
standards is not established. There is also evidence that labour costs are an important
determinant of such investment (Anderson and Wassamer 2000, p.34), but the extent to
which labour cost are affected by labour standards regulations has not been established.
As well, decent labour standards tend to prevail internationally in countries where the
rule of law prevails, and such a stable legal and social environment is conducive to doing
business (Gomez and Gunderson 2005a; Verma 2016).



Jurisdictions May Not Compete by Reducing Their Labour Standards

The decision by governments to compete for business investment and the
associated jobs is ultimately a political one and governments maintain considerable
discretion in such decisions (Banting, Hoberg and Simeon 1997). Governments may
simply decide not to compete on that basis. They may simply not want businesses that
are competitive because of low labour standards.

Again, there is scant evidence on this point. Based on comparisons between
Canada and the U.S., Gomez and Gunderson (2005a p. 347) find “a tendency towards
convergence of policies, including labour and social policies, and that convergence tends
to be towards the lower common denominator.” A similar conclusion was reached by an
international OECD (1994) study across OECD countries (p. 152): “The general pattern
that emerges is that some convergence towards more flexible rules and arrangements
governing labour standards have occurred during the 1980s ... with some exceptions ...
and with considerable cross-country differences remaining.” The pressure for reducing
regulations on an international basis was most prominent for minimum wages, working
time regulations, limited-term contracts, and employment protections against
terminations.

Summary of Links for Downward Harmonization:

Both theory and evidence suggest that the pressures of globalization and free trade
will foster governments to compete for business investment and the associated jobs by
lowering their labour standards, fostering some harmonization towards the lowest
common denominator. And this is occurring just at the time when the need for labour
standards is increasing. But there are various factors that mitigate that tendency towards
downward harmonization: labour standards that are excessively costly may not be
enforced; some standards may yield benefits to employers that can offset some of the
costs; some of the costs may be shifted to workers in return for the associated benefits;
businesses may not base their investment and plant location decisions on the costs of
labour standards; and governments may chose not to compete for business by lowering
their labour standards.

The good news is that the labour standards that are most likely to dissipate are
ones that impose excessive costs while yielding minimal benefits to employers. The bad
news is this may apply to policies that have a pure gquity or distributional rationale and
that do not have positive feedback effects for employers. This highlights the need to have
evidence on the impact of labour standards.
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ILLUSTRATIVE IMPACT OF SPECIFIC LABOUR STANDARDS
A comprehensive analysis of the impact of labour standards is beyond the scope of

this study. Rather, some illustrative examples will be provided, with an emphasis on the
unintended consequences that can often occur.

Terminations, Severance Pay and Advance Notice Requirements

Regulations that make it difficult for employers to terminate employment
relationships can have complicated effects on labour markets. They can deter layoffs by
increasing the cost of such layoffs to the firm. But they can also deter new hiring to the
extent that such expected costs become anticipated and factored in at the hiring decision.

The international empirical evidence suggests that this has led to a number of
undesirable negative consequences (Addison and Teixeira 2003; Bertola, Blau and Kahn
2002: Lazear 1990; and OECD (1999). The effects include:

e anet reduction in employment and an increase in unemployment;

e a bifurcation of the workforce into a set of protected incumbent “insiders™ and
unprotected “outsiders” (often youth and minorities) who experience long-term
unemployment and a permanent negative legacy or scarring effects;

e reduce hiring of new workers with their expected termination costs, and working
the incumbent workforce long hours to amortize any expected termination costs

e an increased use of non-standard workers who would not be eligible for such
protection;

In contrast to these negative effects of protections against terminations,
requirements for employers to give advance notice in the case of mass layoffs and plant
closings, can have more positive effects They facilitate job search on the part of laid-off
workers, and they enable new employers to fill vacancies (Gunderson 1986; Jones and
Kuhn 1995; and Swaim and Podgoursky 1990).

Maximum Hours of Work, Overtime Requirements and lIrreqular Scheduling

Labour standards laws often set maximum hours that can be worked per day
and/or per week, and requiring overtime pay after a specified number of hours. As
indicated, long hours for incumbent workers can result from termination policies that
discourage employers from hiring new workers and incurring possible expected
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termination costs. Long hours may also be associated with just-in-time delivery systems
where inventories are not available to absorb demand shocks. Long hours may be
preferred by workers in single-earner families in order to obtain the earnings of many
dual-earner families. For dual-earner families, however, long hours may conflict with
work-family balance. Long daily hours in return for fewer days per week (i.e.,
compressed workweeks) may reduce commute costs. The same may prevail for workers
who commute to remote work sites and who prefer long daily hours in return for days off
to return to their household. Clearly, there is extensive heterogeneity in the preferences
of workers and employers with respect to hours of work, making it difficult to have a
one-size-fit-all solution via labour standards regulations.

Restricting long hours of work to foster work-sharing with the unemployed or
under-employed may also be preferred by governments to reduce unemployment. The
international evidence, however, suggests that the work sharing potential is limited for
various reasons (Donner 1987, p. 91). There may be a mismatch between the skills of the
potential new recruits and incumbent workers whose hours are reduced. This may also
lead to increased capital being used rather than new recruits who may also have expected
termination costs. Enforcement is difficult because both employers and employees tend
to want the overtime hours. Those whose hours are reduced may moonlight elsewhere
therefore reducing the employment opportunities of others who could otherwise fill those
jobs.

Regulations that set maximum hours are rigid and not compatible with the
flexibility needed in the changing workplace. Owvertime premiums are more compatible
since they do not restrict long hours; rather they tax them which should discourage (but
not prohibit) their use by employers, and also compensate workers for the long hours. As
discussed previously, however, overtime premiums can be “undone” to the extent that
employers can reduce the base pay upon which overtime is based (Trejo 1991).

Regulations that set maximum hours are based on hours worked by individuals
and not families. This can give rise an inequity since some single-earner families may
prefer a situation where one party works in the household and the other works long hours
in the labour market. They may have the same total family hours of work and earnings as
a two-earner household, but the maximum hours regulations prevent them from such an
arrangement.

Irregular work scheduling has increased in various forms including on-call work,
split-shifts, rotating shifts and required overtime work (Golden 2015). The negative
consequences of such irregular scheduling are well-documented and include stress, health
issues, income volatility and work-family conflict (reviews in Fagan et al., 2012; Golden
2015). While it is the case that such irregular scheduling can enable employers to meet their
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increasing needs for flexibility, it is also the case that much of the irregular scheduling is
predictable, and scheduling software can facilitate employers knowing their scheduling needs
in advance (Lambert. Haley-Lock and Henly 2012). As well, reducing irregular work
scheduling can facilitate recruitment, retention and job satisfaction (Golden 2015, p. 4) and
reduce the need to pay compensating wage premiums for the irregular work schedules
(Heywood et. al. 2007).

Giving employees the right to refuse overtime can be important for two-earner
families where overtime work, if required by the employer, can conflict with work-family
responsibilities. The same can be the case with requiring employers to post their work
schedules well in advance.

Parental Leaves

Parental leaves have been advocated to support work-family balance, child
outcomes and to facilitate the labour force participation of females and sustain their
wages because their jobs, wages and seniority are preserved until they return to work.
Such leaves can have the unintended consequence, however, of reducing the hiring of
females, and hence their employment and wages (international evidence and reviews in
Ruhm 1998, and SRDC 2010). For requirements for paid leaves, the concern is even
stronger (Addati et al., 2014; Lewis et al., 2014). Perhaps surprisingly, the limited
evidence suggests that such parental leaves have no impact on early or later child
development (Baker and Milligan 2010, 2015; Dahl et al., 2017).

LABOUR STANDARDS IN BEVELOPING AND EMERGING COUNTRIES

Most of the discussion in this paper has focused on labour standards in developed
countries. As indicated, developed countries often pressure for higher labour standards in
less developed countries so as to raise labour costs and thereby reduce competition. Less
developed countries often resist those pressures, arguing that excessively costly
regulations will reduce their growth that will foster their ability to afford higher labour
standards. Kudo (2018) provides international evidence across 99 countries indicating
that about half made their protective legislation more stringent, while half have made it
flexible.

Fields (1994, 1995, p. 34) provides ample evidence that strong growth in the
relative absence of formal labour standards has indirectly pulled-up labour standards in
many Far Eastern economies including Singapore, Hong Kong, Korea, and Taiwan. This
leads him to conclude (p. 27): “These international data suggest that there may be an
effective alternative to pushing up wages and other labour standards directly: promoting
labour standards indirectly through measures that foster economic growth.”
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Nataraj et al., (2014) conduct a meta analysis of studies in a number of less-
developed countries and concluded that labour standards regulations tended to raise
labour costs and reduce employment in the formal sectors where they were applied and
they also encourage a substitution into the informal sector where the laws could not be
applied. In his review of the literature, however, Ronconi (2019) highlights that the
evidence is mixed as to whether stricter enforcement has negative effects on employment
and competitiveness.

With respect to compliance, Ronconi (2019) provides international evidence
across 153 developing countries that more than half of private sector employees do not
receive their legally mandated labour benefits due to employer non-compliance. Non-
compliance can reflect a lack of enforcement resources, with the number of inspectors per
1000 workers in low income countries being 1.25 compared to 12.2 in high income
countries. Non-compliance can also be a way to obtain flexibility when overly stringent
regulations are set for reasons of political popularity with little intent to enforce them. He
provides evidence that the more stringent and invasive the laws the less they are
enforced, highlighting the gap between what the law says de jure and how it is applied de
facto.

While legislative compliance with labour standards in developing economies is
difficult, multinationals have been under pressure from labour advocacy groups to
enforce compliance in their supply chains through corporate codes of conduct and social
audits. There is extensive debate as to whether such private non-legislative collaborative
efforts by multinationals to assist supply chain providers can foster their compliance, or
whether penalties such as threats to stop purchasing from their providers are necessary.
That debate is discussed in the studies cited below.

With respect to the international evidence, Distelhorst and Locke (2018) use
difference-in-difference analyses on data from over 2,000 manufacturing plants in 36
countries to provide causal evidence that retail importers reward exporters for complying
with social standards. Specifically, being in compliance is associated with a 4% average
increase in annual purchasing from retailers. They indicate that the effect is driven largely
by the apparel industry, suggesting that anti-sweatshop social movements on the part of
activist campaigns can have an impact. Short et al., (2020) utilize international data from
a large social audit company for 66 countries to indicate that such private collaborative
efforts can work when suppliers face greater risk of negative publicity, when they have
experienced such publicity in the past, and when audits are pre-announced and conducted
by highly trained auditors. Amengual and Distelhorst (2020), however, provide causal
evidence based on a regression discontinuity design to indicate that such private non-
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legislative efforts only work when they involve potential penalties from threats to stop
purchasing from suppliers who are not in compliance. Kuruvilla (2021) uses a variety of
international data sources from various studies and concludes that while there are a few
examples of success from non-legislative initiatives: “There are no examples of sustained
improvements in all labour standards in the global apparel supply chain ... the general
picture that emerges of the private regulation model is one of failure rather than success.”

(p. 112).

Clearly, there is continued debate over the effect of labour standards legislation in
developing economies and whether private non-legislative means through corporate
codes of conduct and social audits are effective. Where there is general agreement is that
the initiatives must be geared to the specific circumstances and conditions of the different
countries, and that more evaluation is needed (Betcherman, 2014; Ronconi 2019).

ELEMENTS OF SMART REGULATION

The difficulties for governments to provide and enforce labour standards despite
the increased needs for such standards, highlights a need for F‘smart” labour regulations
that meet their objectives in a cost-effective fashion. Some elements of such regulation
are outlined below.

Policies for the Old World of Work May not be Appropriate for the New World of Work

As a start, it is important to recognize that most of our labour regulations were
designed for the old world of work characterized by male-dominated, blue-collar, long-
term stable jobs in large fixed workplaces providing goods and services to a domestic
market with limited global competition and protected by tariffs. As outlined previously,
the new world of work is vastly different, especially with respect to the rise of non-
standard employment and a fissured workplace where the definition of the employer is
not clear. In such circumstances, it would be surprising if the labour policies designed
for the old world of work would be completely relevant to the new.

New policies may be necessary. For example, given the difficulty of deciding
whether a worker is an employee or an independent contractor in the fissured workplace,
Harris and Krueger (2015) suggest creating a new legal category of “independent
workers.” Such workers have characteristics of independent contractors since they can
generally choose when to work, they can conduct personal tasks while at work, and they
can work for multiple “employers” (intermediaries or platforms). But their
intermediaries also have characteristics of employers in that they set fees and they can
effectively terminate the workers from the platform.
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Harris and Krueger (2015) propose giving independent workers some of the
protections afforded to regular employees such as the right to unionize and to have
human rights protections. As well, their intermediaries would be allowed to provide
insurance and other benefits without having that making them categorized as an
employer. Such workers, however, would not be entitled to labour standards requirements
with respect to such factors as minimum wages or hours and overtime regulations
because it is not feasible to attribute their work hours to any single intermediary.

Focus on Individuals and Not Jobs

Given that jobs and the nature of employer are increasingly difficult to define and
that jobs are increasingly precarious, it may make sense to focus on individuals and not
jobs. This implies more attention to providing a safety net through income support for
vulnerable workers (Koebel & Pohler 2019; Zhang and Zuberi 2017) and portable
benefits for non-standard workers (Etzioni 2018) as well as mitigating risk through skills
development programs (Busby and Muthukumaran 2016). The intent is to move away
from labor market regulation which can stifle growth and job creation, and into policies
that can improve the social safety net and mitigate risk

Focus on Policies that are Less Costly and May Confer Benefits to Employers

The need for governments to compete for business and the associated jobs
highlights a need to focus on labour standards that impose minimum cost and perhaps
involve benefits to employers, especially in terms of recruiting and retention and reduced
absenteeism and increased commitment. As discussed previously, the costly ones to
avoid include regulations on maximum hours of work and ones that make it difficult for
employers to terminate employment relationships that protect “insiders” at the expense of
“outsiders.” Ones that are less costly and can confer benefits to employers include
advance notice in the case of terminations, advance notice of scheduling, the ability of
workers to refuse overtime, and protections against bullying and sexual harassment which
can improve morale.

Recoqgnize Market Forces

The changing market forces have increased the demand for labour standards at the
same time as restricting the ability of governments to supply such standards. In essence,
market forces are a source of much of the problem. While this is true, it is also the case
that market forces can be part of the solution.
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A growing full-employment economy can provide the resources needed for
society to afford higher labour standards. In essence — the income elasticity of demand
for labour standards is positive. Theoretical mechanisms whereby this occurs is provided
in Casella (1996), with international empirical evidence reviewed in Gadbaw and
Medwig (2000).

Such growth that is not inhibited by excessive regulation also reduces the need for
labour standards because it fosters job creation and the demand for workers that
disproportionately benefits vulnerable, marginalized workers. A growing full-
employment economy pressures employers to accommodate the needs for work-life
balance, fosters investment in training, and reduces involuntary non-standard work. Such
international evidence is provided and reviewed in Dollar and Kraay (2007), Freeman
(2002), Holzer, Raphael and Stoll (2003), Hines, Hoynes and Krueger (2001) and Katz
and Krueger (1999) and further references cited in those studies.

Competitive market forces can also help dissipate discrimination by pressuring
firms to hire and promote the more qualified workers in spite of their status with respect
to such factors as gender, visible minority, disability, Indigenous status and sexual
orientation. Studies that provide the theory and evidence on this point are discussed in
Gunderson (2020, p. 25, 44).

As Freeman (1994) argued, consumers generally do not want to purchase goods
and services that are produced under exploitative conditions and they are generally
willing to pay to satisfy their socially responsible preferences. Social labelling of the
conditions under which goods are produced would help facilitate such socially
responsible market transactions.

Clearly a growing, competitive economy can provide the means for a country to
afford better labour standards and it can reduce the need for labour standards including
with respect to combatting discrimination. In that vein, it is important that excessive
labour regulations not “kill the goose that lays the golden egg.” However, it is also the
case that market responses can undue the effect of labour regulations. As discussed
previously, this was illustrated with respect to reducing base wages to offset overtime
premiums.

Importantly, as part of paying attention to the importance of market forces, it is
important to recognized that much of the rise of non-standard employment has occurred
as a result of employers adjusting to extensive regulation of the standard employment
contract (Gomez and Gunderson 2005b and studies cited therein). As discussed

17



previously, such regulations have often bifurcated the workforce into a group of protected
“insiders” and unprotected vulnerable “outsiders” many in precarious non-standard jobs.
Costly regulations that do not have some offsetting benefits to employers can foster the
very problem they are designed to address.

Focus on the Vulnerable in Precarious Jobs

The difficulties for governments to provide labour standards despite the
increasing need for such standards suggests that governments should focus and target
their limited resources. A legitimate focus would be on the most vulnerable in precarious
jobs who are most affected by the changes that are occurring and who are being bypassed
by sharing in its gains as they are at the bottom of the growing unequal wage distribution.
But such a focus is also merited on the grounds of fostering social stability and reducing
the health, crime and other expenditures associated with social instability and growing
inequality (Case and Deaton 2020).

Avoid Cost Shifting of Government Responsibility to Employers via Labour Standards

A further element of smart regulation involves ensuring that governments do not
use labour standards to offload the cost of what governments would otherwise do to assist
vulnerable disadvantaged workers. Governments may find it increasingly difficult to find
the budget to provide social programs. In such circumstances it may be tempting for
them to shift responsibilities to employers through more stringent labour standards. This
raises the issue of whether it should be employers or society in general that should be
responsible for achieving certain legitimate social objectives.

Compelling employers pay minimum wages to make up the difference between
what they pay and what society deems they should pay is likely to reduce employment
opportunities, especially of youths. Furthermore, the connection between the wages of an
individual and the income of the family (which is the relevant unit for the determination
of poverty) is tenuous. As well, governments have easy mechanisms for making up any
gap between an individual’s wage and a poverty level of income through wage subsidy
programs such as the Earned Income Tax Credit in the US.

Strategic Enforcement Strateqgies

Enforcement of labour regulations is likely more difficult in the new world of
work with the decline of unions and the growth in small firms, non-standard jobs,
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immigration, outsourcing and fissured workplaces where the employer is not well-
defined. It was easier in the old world of work with large fixed worksites that could
easily be audited and that had well-established human resource departments and more
homogeneous workforces. Simply devoting more resources to enforcement and
extending conventional labour protections are difficult options where governments are
under resource constraints and trying to compete for business investment and the
associated jobs. This suggests the need for more strategic enforcement strategies.

Providing information on the rights of employees and responsibilities of
employers can be a low-cost strategy especially for immigrant employers who are
unfamiliar with their obligations, and immigrant employees who may not have language
skills and may have a fear of governments. It may also be useful for the growing number
of non-union employees who do not have the union to provide information and to protect
them from reprisals, as well as for non-standard workers and those in the fissured
workplace where their employer is ill-defined. Governments may also consider
providing small employers with software systems that may assist in compliance such as
in the area of scheduling and equal pay initiatives.

Smart initiatives could also involve the strategic use of penalties for non-
compliance. The expected penalty for violating employment standards legislation is the
probability of being audited times the probability of being penalized if found in violation
times the expected penalty if caught and penalized. If the probability of being audited is
now lower because of small businesses and a lack of auditing resources, and the
probability of being penalized is lower because of lack of legal resources. then raising the
penalty or fine if caught and penalized could yield the same expected penalty. This is
part of the optimal penalty literature in economics for fostering compliance (Gunderson
2005, p.16).

The penalty does not have to be monetary. It could involve public shaming by
going after employers who live and die by their public image and for whom such
shaming would affect their sales or recruiting. This could involve franchises where the
brand name of the franchisor would be adversely affected by any adverse public shaming
of one of its outlets. Such franchisors are capable of monitoring other standards of their
franchisees such as cleanliness and food quality. They should be fully capable of
monitoring their labour standards.

Fostering a culture of compliance can be a self-fulfilling process. Socio-
psychological models of compliance emphasize that firms are more likely to comply if
they feel that compliance is common and a norm that everyone follows (Carroll 1992;
Hirsh 2009; Murray 1995). This is especially the case when their competitors are
complying rather than violating labour standards as a way to gain a competitive
advantage. Employers can accept labour standards that provide a level playing field on
which to compete.
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Opting Out and Exemptions

Allowing the parties in the employment relationship to voluntarily agree to opting
out of certain labour standards in return for other benefits would provide the greater
flexibility needed by employers at the same time as accommodating the greater diversity
and needs of the workforce. This could be the case, for example, for workers who agreed
to work for less than the minimum wage in return for training or for gaining experience in
the firm, as in the case of internships. Or it could be the case for workers who agreed to
work for long hours beyond the time when maximum hours applied in return for longer
periods of time off, as could occur in remote work sites or in seasonal jobs. The
difficulty is in insuring that these are mutually agreed upon rather than requirements
imposed on workers who have no individual or collective bargaining power. In the case
of managers and professionals being excluded from labour standards such as with hours
of work and overtime, there is not concern because they have considerable bargaining
power and are not vulnerable.

Relationship to Passive Income Maintenance and Active Labour Market Adjustment

Passive income maintenance programs like unemployment insurance and social
assistance provide can provide an important safety net of income support. But they can
also reduce adjustment from declining sectors to expanding ones by facilitating the “stay”
option. This contrasts with active adjustment assistance to enhance the ability of people
to adjust to change through such means as training, skills development, mobility
assistance and labour market information. This is generally preferred by both recipients
who prefer to earn their own income, as well as by taxpayers who prefer to provide a
“hand up” rather than “hand out.”

Labour standards provide a safety net of protection in the existing jobs. This in
turn may have the unintended consequence of encouraging people to stay in such jobs
rather than to move out of them. However, the safety net, especially in such forms as
severance pay and advance notice of layoffs, may also provide a degree of protection that
may reduce resistance to efficient changes. As well, they may facilitate efficient job
search on the part of laid-off employees, as well as recruiting and hiring on the part of
other employers. This trade-off must be considered in the design of labour standards.

Evidence-Based Policy Making

As a final aspect of smart regulation, it is important to have evidence on the
impact of the various labour standards, especially in light of their potential unintended
consequences. Such evidence can facilitate moving towards standards that provide
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maximum benefits, especially to the most disadvantaged, with a minimum of net costs to
employers and hence less potential job loss.

In order to be effective, the evidence should be causal and not simply correlational.
As outlined in Gunderson (2005, p. 2) this is the case for several reasons. Knowing the
underlying causal mechanisms is important for determining the policy triggers to pull so as
to deal with the underlying causes and not just the symptoms. It is important for predicting
the future when the underlying structural causal relationships may change. Understanding
the underlying causal relationship is also important for determining how the private actors
may respond in ways that could undo the intended effect of a policy initiatives. Lastly, if the
underlying causal theoretical relationship is confirmed by the data it provides confirmatory
confidence in the results.

With these potential elements of smart regulation in place, labour standards can
adjust to the challenges of the new world of work. The new challenges require
adjustment not only on the part of both labour and business, but also on the part of
government regulation.

SUMMARY

Many of our labour policies, including labour standards, were established in an
earlier era when the nature of work was generally characterized by male-dominated, blue-
collar manufacturing jobs in a large, fixed and immobile worksite with formal human
resource departments. Jobs were often for a lifetime, protected from global competition
by tariffs and non-tariff barriers to trade as well as by strong unions and employment
standards legislation that could be monitored and enforced by governments. The new
world of work is vastly different raising the question of whether such labour standards are
still relevant to the new world of work, or perhaps even more relevant?

Various rationales have been offered for labour standards. Such standards may
provide a safety net, especially to provide a degree of decency for vulnerable and
precarious workers. This in turn can reduce the resistance of workers to efficiency
enhancing changes associated with such factors as technological change, deregulation
and free trade. Labour standards may foster a level playing field so that firms are not
competing with each other on the bases of low labour standards, and they may foster a
positive image especially for firms that are sensitive to their public image. Legislated
labour standards may also be used to provide leading-edge practices so as to nudge
employers into adapting them. They have also been rationalized as nudging employers to
adopt policies that can enhance productivity and competitiveness. More cynically, they
may protect incumbents by raising the cost of potential competitors where the standards
are more binding.
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The new world of work has been affected by a variety of changing pressures.
Employer have faced pressures such as technological change, global competition,
deregulation and the recent pandemic, all of which have affected their derived demand for
labour. Workforces are often ageing and engaging in transitions to and from retirement;
women are continuing to participate in the labour market giving rise to the dominance of
the two-earner family with needs for work-family balance; youth are increasingly
working while in school and often facing problems in the school-to-work transition;
immigration is prominent for many countries; and the workforce obviously has been
affected by the pandemic, especially with respect to the ability to work from home.
Unions and their power are often in decline, and governments are under increased
pressure to compete for business investment and the associated jobs in part by reducing
their legislative and regulatory initiatives. They often have difficulties in enforcing
labour standards given the growth of small business, non-standard employment and the
fissured workplace where it is difficult to determine who is the employer. Workplace and
human resource practices within firms have often given rise to a core of “inside” high-
performance employees interacting with “outside” workers through outsourcing and non-
standard employment. The pandemic has led to a dramatic increase in working from home,
with considerable uncertainty about how much of this will continue.

As a result of these pressures wages and hours of work have become more
polarized. A just-in-time workforce has been facilitated by the internet and the computer
revolution, job displacement has been prominent, and risk has often been shifted to
workers who are vulnerable and in precarious jobs

These various pressures have generally increased the need for labour standards.
But they have also made it more difficult for governments to provide such standards
given the greater ability of employers to relocate their business activities to jurisdictions
that do not have such costly standards. This gap creates a necessity for smart regulations
that meet the most important needs, and that can be provided by governments in an
efficient and effective fashion.

Elements of such smart regulations were outlined in detail. They include:

e Recognize that the regulations designed for the old world of work may not be
appropriate for the new world of work.

e Focus on protecting individuals and not jobs given the diverse needs of individuals
and the insecurity and changing nature of jobs.

e Focus on policies that are less costly and may confer benefits on employers.
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Recognize that while market forces have given rise to many of the problems, they can
also be harnessed to deal with many of the issues.

Focus on equity issues by targeting vulnerable disadvantaged workers in precarious
jobs.

Be wary of the temptation to avoid government responsibilities for social issues by
shifting responsibility to employers via labour standard requirements.

Utilize strategic enforcement strategies (optimal penalties, information provision,
public shaming and behavioural nudges to create a culture of compliance) given the
increased difficulty of enforcement of labour standards.

Allow opting-out and exemptions from certain employment standards in certain
situations.

Focus on active labour market adjustment policies to deal with issues related to
labour standards.

Follow gvidence-based policy making in the design and implementation of labour
standard.

CROSS REFERENCES TO RELATED CHAPTERS
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e Child labour and economic development

e Informality and labour market dualism/segmentation

e Sweatshop labour
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