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Genetically Modified Organisms and WTO Trade Rules

Joanna K. Gaines* and Katherine V. Palmer”
“University of Minnesota, "University of Chicago

Trade in genetically modified organisms (GMOs) has long been a contentious issue, es-
pecially between the European Communities (EC) and the United States. While the EC
has invoked the “precautionary principle” to insure the safety of its food supply and the
health of its citizens, the United States has filed formal complaints with the WT'O Dis-
pute Settlement System stating that the EC’s de facto moratorium on GMO products
violates WTO guidelines and constitutes a protectionist barrier to free trade. More
broadly, after reviewing the countries’ stakes involved, the role of the WTO in this dis-
pute about different regulatory approaches is analysed. A potential ruling of a WTO dis-
pute settlement body with respect to GMOs would have tremendous implications for
Members’ perceptions of their own sovereignty to formulate health and safety policies,
and could pose serious threats to the multilateral trading order, irrespective of which
party would eventually win that case. It is argued that the WTO lacks both the legiti-
macy and implementation capacity to act as a policy organisation, thus all parties involved
should handle the GMO conflict with utmost scnsitivity.

Keywords: genetically modified organisms, SPS, TBT, public health,
precautionary principle, GMO labelling
JEL-Codes: F13,F42,118, K33

1 Introduction

Genetically modified organisms (GMOs) are living organisms whose ge-
netic makeup has been altered through recombinant DNA technology to
produce desirable traits such as disease resistance or better nutritive con-
tent.! While it is true that GMOs offer many potential benefits, “like all
new technologies, they also [pose] some risks, both known and unknown.
Controversies surrounding [genetically modified]| foods and crops com-
monly focus on human and environmental safety, labelling and consumer
choice, intellectual property rights, ethics, food security, poverty reduc-
tion, and environmental conservation.”” Genetically modified crops such
as rice, soybeans, cotton, and corn, are grown all over the world. In 2003,
the main growers of genetically modified crops were the United States
(63%), Argentina (21%), Canada (6%), China (4%), Brazil (4%), and
South Africa (1%).

1 U.S. DirARTMENT OF ENERGY GENOMES ORGANIZATION (2004).
2 U.S. DEPARTMENT OF ENERGY GENOMES ORGANIZATION (2004).
3 U.S. DEPARTMENT O1 ENERGY GENOMES ORGANIZATION (2004).
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8 Joanna K. Gaines and Katherine V. Palmer

Until reeently, the European Union (EU)* has chosen a cautious stance
regarding GMOs. Its position, supported in particular by France, Grecce,
Italy, Luxembourg, and Denmark, is based largely on concerns regarding
the safcty (both for the environment and for individuals) of thesc rela-
tively new organisms and consumer confidence in products containing
them.” Other concerns include identifying consumer products containing
GMOs with labels, segregating genetically modified and non-genctically
modified crops and products, and the traceability of GMOs in end pro-
ducts. Since these issucs relate to human and environmental safety, the
EU has justified its “de facto moratorium” by instituting a “precautionary
principle”, which it believes is within the bounds of World Trade Organi-
zation (WTO) Agreements.”

Some of the EU’s main trading partners, howcever, maintain a very differ-
ent opinion. In 2003, the United States (with the support of Canada and
Argentina), filed a complaint with the WTO about the EU’s policy on
GMOs, arguing that the EU’s restrictions are harming domestic farmers
and are inhibiting free trade.” “The [United States] insists that there is no
scientific evidence proving damage to cither human health or the envi-
ronment, and that the EU’s “precautionary principle” goes too far.”

In cnvironmental law, a precautionary principle “requires that, il there is
a strong suspicion that a certain activity may have environmentally harm-
ful consequences, it is better to control that activity now rather than to
wait for incontrovertible scientific evidence.”” However, more specifically,
and for the purposes of this paper, the precautionary principle is a tem-
porary emergency trade suspension measure available to WTO member
countries (Members) and supported by the WTO’s Agrecement on the
Application of Sanitary and Phytosanitary Measures (SPS or SPS Agree-
ment), Article 5, paragraph 7, which statcs:

“In cases where relevant scientific evidence is insufficient, a Mem-
ber may provisionally adopt sanitary or phytosanitary measures on
the basis of available pertinent information, including that {rom the

4 For legal reasons the EU is referred to as the European Communities (IEC) in WTO matters, however,
EU and EC will be referred to synonymously throughout this paper.

5 BIOSAFETY INFORMATION NETWORK AND ADVISORY SERVICE ONLINE (1999).

6 BIOSAFETY INFORMATION NETWORK AND ADVISORY SERVICE ONLINE (1999).

7 Sce EUROPEAN COMMUNITIES — Mceasures affecting the approval and marketing of biotech products,
WTO Document No. WT/DS291/23 (United States): WT/DS292/17 (Canada); and WT/DS293/17
(Argentina).

8 BBC News WorLn Eprrion (2003).

9 ENCYCLOPAEDIA BRITANNICA ONLINE (2005).
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Genelically Modified Organisms and WTO Trade Rules 9

relevant international organizations as well as from sanitary or
phytosanitary measures applied by other Members. In such circum-
stances, Members shall seek to obtain the additional information
necessary for a more objective assessment of risk and review the
sanitary or phytosanitary measure accordingly within a reasonable
period of time.”"”

WTO regulations allow Members to establish their own standards on
food, animal, and plant safety. These standards should be based on science
and existing international standards. However, Members may apply high-
er standards if they are invoking a precautionary principle in cases where
there is scientific uncertainty and considerable risk.!' The question, then,
is whether the EU’s position regarding genetically modified organisms is
within the bounds of a precautionary principle, implemented to insure the
safety of its food supply and the health of its citizens, or whether the EU
is invoking a precautionary principle as a trade barrier to protect its do-
mestic farmers (so-called “green protectionism”). More broadly, there are
two major issues at hand: whose regulations regarding genetically modi-
fied organisms will prevail? And what should the WTO’s role in these re-
gulations be?

2 Historical Arguments Against Trade in GMO Products'?

The main arguments justifying the EU’s position on GMOs have been
mentioned above. They will be examined in further detail here.

Safety — The long-term effects of genetically modified organisms on hu-
man health and the environment are as yet unknown, and this is the EU’s
main claim to the use of a precautionary principle. How might these pro-
ducts affect the human immune system, create allergies, or interact with
other human diseases? How will GMOs interact with natural, unmoditied
organisms in the wild, especially in situations where GMO crops cross-
pollinate with native flora? How will they impact other plant and animal
species, and are there long-term implications for biodiversity? Will GMOs
that are resistant to certain diseases now result in tougher, more vicious
diseases later?

10 WORLD TRADE ORGANIZATION (2005a).
11 WORLD TRADE ORGANIZATION (2005b).
12 APPLETON (2000), sce also U.S. DEPARTMENT OF ENERGY GENOMES ORGANIZATION (2004).
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10 Joanna K. Gaines and Katherine V. Palmer

Consumer Concerns and Various Ethical, Religious, and Emotional Beliefs
— Many consumers have passionate beliefs about their health, the envi-
ronment, and the foods they eat. Those against the inclusion of GMOs in
their diets or who believe that GMOs are a violation of nature’s princi-
ples are naturally supporters of the EU’s position.

Government’s Role in Protecting Consumers — As agriculture becomes
morc complex and more heavily regulated, the role of informing and pro-
tecting consumers about the foods they eat has increasingly been taken
on by governments. Again, the EU views its moratorium in large part as a
public safety measure, implemented to protect consumers and biodiversity.

Lffects on Domestic Farmers and Developing Countries — Cheaper U.S.
imports may affect the profitability of local EU farmers and farming me-
thods in developing countrics. Will GMOs result in the formation of a few
giant multi-national food conglomerates that squeeze out smaller produ-
cers? Will chcap GMO imports lead to poorer countries’ increasing de-
pendence on U.S. commodities, or will GMOs help farmers in developing
nations increase their yields?

3 Historical Arguments For Trade in GMO Products"

On the other side, most arguments in favour of GMOs have trade-based,
business, or economic rationales.

Green Protectionism — Those opposing the EU believe that it is engaging
in Green Protectionism: the reliance on purported environmental con-
cerns Lo support protectionist trade policies. They see the EU’s position as
a barrier to free trade that shores up domestic production.

Violations of WTO Regulations — Detractors suggest that the EU is well
outside the limits of a precautionary principle in implementing its de facto
moratorium with respect to GMOs. A precautionary principle should be a
short term measurc only, and the Member country implementing it
should duly scck scientific evidence to support its position. As yet, there is
no evidence that GMOs arc harmful to either humans, plants, animals, or
the cnvironment. Under article 4 (1) of the SPS, “if an exporting country
can demonstrate that the measures it applies to its cxports achieve the same

13 ArrLiroN (2000), also ULS. DEPARTMENT OF ENERGY GENOMIS ORGANIZATION (2004).
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Genctically Modified Organisms and WTO Trade Rules 11

level of health protection as in the importing country, then the importing
country is expected to accept the exporting country’s standards and me-
thods.”' Since the EU lacks supporting scientific evidence to the con-
trary, the United States believes that the EU should accept its exports.

Undisputed Benefits of GMOs — GMOs produce heartier, higher yield-
ing, cheaper crops with resistance to pests and diseases. GMOs also im-
prove yields of eggs, milk, and meat in animals and increase their resist-
ance to disease. GMOs improve waste management and aid in soil, water,
and energy conservation. Overall, these benefits help ensure a better, more
reliable food source worldwide.

4 The European Union’s Policy on GMOs

The European Union first implemented specific policies with respect to
GMOs in the early 1990s and has continued to refine and expand that
regulatory framework. The EU has stated that its regulations are intend-
ed primarily to protect its citizens’ health and the environment, as well as
to ensure future stability of the biotechnology market. The EU’s stance
on GMOs is recorded in Directive 2001/18/EC, which states that “any
person must, before undertaking a deliberate release of a GMO or of a
combination of GMOs, submit a notification to the competent authority
of the Member State within whose territory the release is to take place.”"”
Companies may export goods containing GMOs only upon receipt of
“the written consent of the competent authority.”'

While the EU has authorised the inclusion of traces of GMOs in import-
ed animal feed, it has not retracted its ban on other imported goods con-
taining GMOs, particularly those intended for domestic consumption. The
EU maintains facilities across Europe that test imported products for trace
quantities of GMOs. Recently, the EU opened three additional testing fa-
cilities in new EU member states, a move which aims at harmonising
GMO policy across the EU.

14 WORLD TRADLE ORGANIZATION (2005a).

15 Directive 2001/18/EC Of The European Parliament And Of The Council of 12 March 2001 on the de-
liberate release into the environment of genetically modificd organisms and repealing Council
Directive 90/220/EEC. Official Journal of the Europecan Communities Nr. L. 106 of 17 April 2001, p1.

16 Sce Dircctive 2001/18/EC.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



12 Joanna K. Gaines and Katherine V. Palmer

Consumer support within the EU for its GMO ban is broad. A Eurobaro-
meter consumer poll reports that “morc than 70 per cent [of consumers]
do not want GM foods, while almost 60 per cent believe the technology
causes signifcant damage to the environment.”!” European consumers
seem just as concerned about GMOs now as they were when the issue
first arose. Indeed, the issue is not limited to the European Union; several
non-EU member states, such as Switzerland, have equivalent, if not more
restrictive, policies with respect to GMOs.

5 The United States’ Position on GMOs

The United States, backed by Canada and Argentina, has filed formal
complaints with the WTO stating that the EU’s GMO ban violates WTO
guidelines and constitutes a barrier to free trade. Without any scientific
evidence supporting the EU’s concerns regarding the safety of GMOs,
these three agricultural exporters belicve that the EU’s “de facto morato-
rium” on GMOs and products containing GMOs is a thinly veiled protec-
tionist measure. Though the EU may legitimately implement a precau-
tionary principle for a short time, such a measure is intended to be tem-
porary only. Since the EU’s ban has been in place for several years now,
the United States argues that the EU may no longer invoke a precaution-
ary principle to support its claims unless it is able to present new scientific
justification supporting the necessity of its position. The U.S. stance is sup-
ported directly by language in the SPS Agreement.

The EU’s ban has clearly impacted exporters of genetically modified
grains and byproducts of animals that have been raised using genetically
modified feed, and there can be no question that the ban has helped agri-
culture in the European Union."™" The United States also claims that some
EU member states even continue marketing and import bans on GMO
products that have alrcady passed through the approval pipeline.”’

17 FARMERS GUARDIAN (2001).

18  BBC NpEws WorLD Eproion (2003).

19 INTERNATIONAL TRADE REPORTER (1999).
20 EcONOMIST INTELLIGENCE UNIT (2003).
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6 Developing Countries’ Position on GMOs

Last year, U.S. President GEORGE W. BUSH stated at a press conference
that the EU’s ban on GMOs hinders efforts to fight famine and starvation
in Africa, since developing nations will be discouraged from investing in
biotechnology if they cannot export their goods to the European Union.
However, there are several Members in Africa, including Malawi,
Mozambique, Zambia, and Zimbabwe, that have actually banned GMOs
of their own accord, despite facing problems with famine. For example,
according to Zambian Agriculture Minister MUNDIA SIKATANA, Zambia
has rejected GMO foods, arguing that “the country should ... refrain from
actions that might adversely affect human and animal health as well as
harm the environment.”?!

This issue is complicated by the fact that many developing nations that
are members of the WTO have ratified the Cartagena Protocol on Bio-
safety to the Convention on Biological Diversity (Protocol), but the
United States has not. The Protocol, an agreement signed by 111 coun-
tries, “seeks to protect biological diversity from the potential risks posed
by living modified organisms resulting from modern biotechnology.”?
While issues such as public health are covered by external organisations
such as the World Health Organization, currently the only international
standard set in place to protect biodiversity is the Protocol. Due to the
fact that it also embodies a precautionary principle, the Protocol calls for
full information in order to be effectively implemented, which in the case
of GMOs would mean labelling. Developing nations and the EU support
this precautionary premise, meaning that until genetically modified crops
are proved safe to humans and to biodiversity, they should not permit
them. On the other hand, the U.S. premise is that of “substantial equiva-
lence”, meaning that until a problem arises with GM crops, they should
be used. The U.S. insistence that EU policy causes African producers to
disallow GMOs was rejected soundly by African nations at the 2003 Can-
cun Ministerial Meeting. These nations felt that, while the United States
continues citing the substantial equivalence premise and not labelling its
GMO products, African nations are forced to allow dangerous products
across their borders without prior knowledge.”

21 BBC Niws (2002).
22 CONVENTION ON BIOLOGICAL DIVERSITY (2005).
23 BERIAN GEBRE EGZIABHER (2003).
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14 Joanna K. Gaines and Katherine V. Palmer

However, other developing nations would likely have an interest in cer-
tain genetically modified organisms, such as those that enable crops to re-
stst drought or grow well in acidic soils. These, however, are still in labora-
tories, and the GMOs that currently dominate world markets are primar-
ily crops with traits that would not benefit farmers in non-industrialised
nations: 75% of GMO crops are modified to be herbicide resistant and
another 18% are modified to be insecticide resistant, both of which are
valuable traits to large agricultural and commercial farming operations,
but not necessarily to small farmers.

Devcloping countries may rccognisc other benefits from aligning them-
selves with the EU’s perspective on GMO specific issues such as label-
ling. Agriculturc is a staple of many of these countries’ economies, as evi-
denced by the fact that they have traditionally made concessions in nego-
tiation scenarios involving agriculture. Restrictions on U.S. agricultural
products could make these countrics’ cxports morc competitive.

7 Labelling GMOs and GMO-related Products

The European Union has suggested that labelling all products containing
GMOs that are sold within EU borders would perhaps alleviate its con-
cerns regarding GMOs, indicating that it might lift its ban if a comprehen-
sive labelling scheme were to be introduced. The EU argues that consum-
crs have a fundamental right to know what a product contains so that
thcy may make informed purchasing decisions. Were consumers given in-
formation prior to purchase, the market would end up determining
whether or not food should be produced using GMOs.”

On the other hand, opponents arguc that labelling increases consumer
suspicion, making GMO products or products with GMO traces unattrac-
tive and therefore not competitive. Thus labelling would ultimately dis-
courage the development of advances in biotechnology, as well as deter
current producers from investing further in GMO technology. In addition,
manufacturcrs with GMO and non-GMO containing products would
need to keep those products completely isolated from onc another to
maintain product standards and accurate labelling. For example, if the
United States wanted to supply corn to Europe, producers would need

24 EU Busingss 1,10, (2003).
25 GuzmAaN (2004).
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separate product lines, so that GMO trace elements would not be found
in non-GMO products destined for European markets. Separating pro-
duction lines would diminish producers’ scale advantages, resulting in
higher food prices and declining profitability. It would also be quitc diffi-
cult operationally for agricultural producers to implement this strict seg-
regation, especially due to cross-pollination issues. Thus additional deve-
lopment and technology resources would need to be committed to pro-
duction of this class of good.?

Other inherent costs of labelling come to light when considering the
downstream effect of increasing operation costs for handling GMO pro-
ducts. Obviously, producers would eventually pass these costs on 1o con-
sumers in the form of higher food prices. This would apply to both GMO
and non-GMO products, as economies of scale for both types of product
would be lost once production was segregated. Eventually, anything with
either genetically modified or non-genetically modified ingredients would
be more expensive due to the higher raw materials cost.

Differing GMO labelling policies among WTO Members has turned into
a hotly debated issue, with the battle lines usually drawn between the EU,
backed by a wide variety of developing nations who wish to tighten re-
strictions on one side, and the United States, backed by one or two addi-
tional GMO producers who wish to loosen restrictions. In terms of actual
financial impact of these regulations, some crops have been affected mini-
mally. For example, U.S. soy, which is a genetically modified varietal, still
meets approval in the EU. Recent decreases in U.S. exports of soy to the
EU are thus the result of increased competition in the soy market from
Brazil and Argentina, rather than the EU’s GMO policies.

Corn, however, is a different issue. The U.S. corn market is suffering dra-
matically from the EU’s ban on its corn varietals. On the flip side, other
nations have profited amply from the EU’s decision to ban GMOs and
stop the importation of American foodstuffs containing GMOs. For ex-
ample, since 1995, the EU has nearly tripled its imports of Argentincan
corn, while U.S. corn importation has shrunk considerably, with the likeli-
hood of further declines in the future.”’

26 INTERNATIONAL TRADE REPORTER (1999).
27  BUROPEAN COMMISSION (2003).
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16 Joanna K. Gaines and Katherine V. Palmer

8 GMOs and the WTO

A fundamental aspect of WTO policy is that Members should maintain a
large degree of autonomy with respect to their domestic trade policies.
Members are able to (and should) draft policies protecting national inter-
ests, provided they pertain solely to domestically produced goods and the
domestic manufacturers or producers of those goods. However, this con-
flicts with WTO Agreements when domestic policies begin to apply to im-
ported products. With respect to GMOs, Members are free to demand
that their own producers label genetically modified foodstuffs, or cven
ban production of such products; however, this creates a trade issuc if a
Mcmber demands that other Members mect these same requirements.

Indeed, this is exactly what has happened now that EU GMO labelling
and production requirements have been formalised® and the United
States has filed a claim against the EU. Actual application of the WTO
framework to the GMO issuc is both complex and politically sensitive.
One problem is that current WTO agreements werc not developed with
such biotechnology issues in mind. A more fundamental problem is that
the WTO is a trade-related organisation, not a policy organisation. How-
ever, if Members’ policies with respect to issucs such as biotechnology
contradict WTO trade commitments, then disagreements may be brought
before the WTO Dispute Settlement System.?

GMOs and their regulation are also topics for the Doha Agenda. This in-
clusion was highly contested, since placing this item on the agenda is cur-
rently scen as a massive overall roadblock that could impede negotiations
in other areas. In addition, and equally alarming, is the fact that thc out-
come of the dispute could undermine WTO authority to an extent that
could have a long-term impact on world trade.

28 Sce Directive 2001/18/LC.

29 FRrEDILAND (2004).

30 Regulation (EC) 1829/2003 Of The European Parliament And Of The Council of 22 September 2003
on genetically modified food and feed. Official Journal of the European Union No. 1. 268 of [8 Octo-
ber 2003, p.1. See also Regulation (EC) 1830/2003 Of 'The European Parliament And Of The Council
of 22 September 2003 concerning the traceability and labelling of genctically modificd organisms and
the traccability of food and feed products produced from genetically modified organisms and amend-
ing Directive 2001/18/EC. Official Journal of the European Union No. 1. 268 of |8 October 2003, p.24.
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9 The Agreements on the Application of Sanitary and
Phytosanitary Measures and Technical Barriers to Trade
(TBT or TBT Agreement)31

The SPS and TBT Agreements must be considered before the General
Agreement on Tariffs and Trade (GATT). Also, the SPS is a special agree-
ment to the TBT. It applies for measures which aim to protect human,
animal or plant life or health from risks arising from additives, contami-
nants, toxins, or disease-causing organisms in foods, beverages or feed-
stuff, or from the entry and spread of pests. For other objectives, or with
regard to different risks, the TBT applies. This means that complaints
against GMO regulations would be ruled under the SPS if health risks are
at issue, but under the TBT if consumer information would be the domi-
nating objective.

Both the SPS and TBT Agreements are complex and give rise to certain
issues. While the SPS Agreement does not contain national treatment or
Most Favored Nation (MFN) language, it does rely heavily on scientific
principles and criteria. As mentioned, the SPS Agreement applies to the
GMO question since it pertains to food, food safety, and the potential to
jeopardise the lives of humans, animals, plants, or overall health, particu-
larly in cases where “pests, diseases, disease-carrying organisms, additives,
contaminants, or toxins”* are concerned.

When resolving trade-related issues, a Member may chose to place re-
strictions on trade of a certain product, based on that Member’s ability to
prove the existence of a hazard, using scientific evidence. Given that
GMOs can be characterised as additives or contaminants, this would seem
like a logical application of WTO policy. If there is scientific evidence that
GMOs pose a risk to humans, animals or plants, certain barriers to trade
may be permissible under the SPS Agreement.

However, the actual application of the SPS Agreement to the GMO issue
might be problematic. One issue with the application of the SPS Agree-
ment is that there is no actual definition in any WTO document of the
terms “additives, toxins, or contaminants”, so a panel or the Appellate
Body would need to establish the exact meaning of those words and how
it would apply to these issues.

31  For this section, sec APPLETON (2000), also EURACTIV (2005).
32 APPLETON (2000).
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18 Joanna K. Gaines and Katherine V. Palmer

Another issue with the application of the SPS Agreement is that, in its re-
liance on scientific principles, it asks for extensive evidence of real risks as
opposed to theorctical risks, particularly if those risks are going to be cited
as an acceptable barrier to trade. Clearly, this relates directly to the invo-
cation of a precautionary principle and the inability to accurately deter-
minc what constitutes precaution and what does not. The SPS Agrecement
allows reliance on the precautionary principle only as a temporary meas-
ure and under certain conditions. The precautionary principle may not be
employed as a general policy with regard to health and safety matters.

Additionally, the SPS Agreement was not developed with the full scope
of biotechnology questions in mind. This is compounded by the fact that
the SPS Agreement looks for the international harmonisation of stand-
ards, guidclines, and recommendations, particularly with respect to those
cstablished by the Codex Alimentarius Commission (the international
food standards organization). If the SPS were to be applied, this lack of
both harmonised international standards and scientific evidence would
placc an additional burden on the EU to justify its position with respect
to GMOs.

Aspccts of the GMO issue that would not be covered under the more
narrow SPS Agreement might fall under the TBT Agreement, which
“trics to ensure that regulations, standards, testing and certification proce-
dures do not create unnecessary obstacles”™ to trade. For example, the
GMO labelling issue mentioned above has been referred consistently to
the TBT committee.

Yet there are potential problems with the application of the TBT to the
GMO labelling issue. The TBT Agreement docs provide for so-called
“non-discrimination” between like products produced domestically and
those produced in other countrics. However, if products are not “like”,
then discrimination might be permitted under the TBT.** The problem
with this, of coursc, is the fact that “like product” in terms of how that re-
lates to GMOs is extremely ambiguous. One WTO report, the Appellate
Body’s ruling on Alcoholic Beverages, states that all rulings concerning
whether or not two products are “like products” must be decided on a
case-by-casc basis. According to this report, as well as to the Border Tax
Adjustments report, when trying to determine what constitutes “like pro-

33 WORLD TRADE ORGANIZATION (2005¢).
34 APPLETON (2000).
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ducts”, the panel should look to things like “consumers’ tastes and habits
and the products’ end uses in a given market”, and the report recognises
that these things vary from country to country. While the first criteria,
“consumers’ tastes and habits” seem to pertain to the GMO problem di-
rectly, there is some question as to whether or not this may rcally be ap-
plied, since doing so could result in product discrimination, which in turn
would contradict the very same principles of the TBT Agreement. This
could engender serious controversies for the WTO in the future.

With respect to the second aspect of the TBT Agreement that applies to
determining “like products”, which refers to the products’ end use, WTO
panels have refrained from evaluating a product’s production or manu-
facturing process in the past unless it results in clearly discernable differ-
ences in the end product. When it comes to the GMO question, this raises
the important issue of trace identification, not only in the final product,
but also in raw materials and production processes. With improvements in
technology, trace detection is becoming easier and easier, and the EU in
particular is pushing a progressive trace identification and testing pro-
gram. It could be assumed that the EU is pursuing this not only on moral
and ethical grounds as they apply to GMOs in general, but also to retain
an objective relationship with this clause of the TBT Agreement. The casier
trace elements are to detect, the easier it would be to state that GMO and
non-GMO products are truly different. Thus labelling would not be discri-
minatory, as the products would be non-comparable.

10 Should the WTO Be a Policy Organisation?

The WTO is a trade liberalisation organisation and traditionally has not
participated in policy formation, particularly with respect to specific envi-
ronmental or ethical issues. In fact, the WTO has specifically maintained
that individual nations must develop their own policies and standards.
However, if Members do not develop specific guidelines that harmonise
under WTO principles, the WTO Dispute Settlement System will eventu-
ally be required to step in and arbitrate. With respect to GMOs, if the
WTO were called upon to make a decision, future policies of Members
concerning GMOs and the trade of products containing GMOs would
need to be made compatible with a WTO decision rather than with Mem-
bers’ domestic policies. This, then, removes certain aspects of national pol-
icy making from Members — a weighty outcome indeed. Members must
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seriously consider the ramifications of such a potential ruling and how
much of their sovereignty they are willing to cede to an international body.

There arc other serious issues that arise when considering the implica-
tions of a WTO ruling on the GMO dispute. First, the WTO would be in-
terfering with national sovereignty, though it is inadequately equipped to
make policy decisions that should be based upon an cvaluation of scicnce
or risks. In addition, the WTO is not in a position to set up or cnforce
standards based on cultural norms, as it remains unclear which cultural
norms are acceplable.

Should the WTO rule in favour of the United States, the organisation
could stand to lose respect from other Members, particularly developing
nations which rcgularly find themselves on the opposite and losing side of
issues involving U.S. trade policy. In addition, the EU reaction to a ruling
in favour of the U.S. pro-GMO stance could have the same outcome as
the WTO ruling in favour of the United States in the Beef/Hormones dis-
pute in the 1990s: the EU would not comply, which would allow the
United States to lever additional sanctions on to the EU in other areas of
trade. The long run effect of this is that it minimises the effectivencss of
the WTO, while literally disregarding MFN principles if the United States
imposes new sanctions on the EU.

Should the WTO rule in favour of the EU, there would also be major re-
percussions. A ruling in favour of the EU would mean that the WTO has
chosen to support not only what can be perceived as a trade barrier
(therefore setting a dangerous precedent for similar issues in the future)
but also a set of values that were originally outlined by a singlc Member.
This would not only be perceived as unfair by other Members, it would also
mean that the WT'O would be accepting a set of cultural norms without
having the organisational resources or authority to do so.

Since there is also no organisation in place to monitor the application of
labelling schemes, such a ruling would again raise the question of the
WTO’s capacily to act as a policy organisation. The WTO lacks the re-
sources, expertise, and clout to accept that role. Also, forced labelling
compliance would create resentment among Members that believe that
the EU stance is mercly a protectionist measure. In past cases where a na-
tion has chosen to invoke the SPS Agrecement in a dispute, the WTO
Appellate Body has invariably chosen to support the complaint and iden-
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tified barriers to trade, so a move away from this could create extensive
policy concerns.”

11 Conclusion

The European Union’s ban on Genetically Modified Organisms and pro-
ducts containing GMOs appears to be based upon moral and ethical con-
cerns. However, as an international trade organisation, the WTO was not
established to adjudicate upon, nor does it have the expertise to comment
on, normative issues. The WTO operates on a multilateral level and is not
a supranational organisation with the ability to direct the internal policies
of its members. According to the United States, the EU’s ban can be con-
sidered a barrier to trade, which brings the GMO question back into the
WTQO’s domain. Therefore, the issue is one of great import, which the
WTO must handle with the utmost sensitivity.

Given the situation, limited potential outcomes would alleviate pressure
on the WTO to begin acting as a policy organisation, thus avoiding the
dangers outlined above. For example, perhaps the EU, through continuing
research, could find parameters within WTO Agreements that support its
labelling initiative. Product differentiation per the TBT Agreement, or
scientific evidence per the SPS Agreement, are potential loopholes the
EU could reference to legitimise its agenda in accordance with WTO pol-
icies.

Another avenue to pursue is the idea of letting the market decide the fate
of GMOs. If a comprehensive labelling scheme were introduced, consum-
ers would be able to choose whether or not to purchase products contain-
ing GMOs. This would enable the EU to meet its value- and health-based
objectives, while permitting the United States to export its genetically
modified products. If U.S. genetically modified goods are produced inex-
pensively, price conscious consumers may still purchase them, while con-
sumers making purchases based on health, value, or environmental con-
cerns may choose to avoid products containing GMOs.

Ultimately, the issue is complex and multifaceted, and its resolution will
have long-term repercussions. Any decisions made with regard to the

GMO issue will likely have a tremendous impact on Members’ percep-

35 GuzMmAN (2004).
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tions of their own sovereignty, the WTO’s role in policy making, and the
WTO’s rclevance as an international trade organisation. Above all, the
World Trade Organization must avoid undermining its own authority and
legitimacy, and should tread lightly as it addresscs this volatile dispute
between two of its most influential members.
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