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Alice E.S. Tay and Giinther Docker-Mach (eds.):
Asia-Pacific Handbook. Vol. Land 11: People’s Republic of China (1998 and 2001)
Nomos Verlagsgesellschaft, 834 and 940 pages. ISBN 3-7890-7615-5 EUR 168,

The series ~Asia-Pacific Handbook™ aims at introducing the readership into the law, legal
system and legal culture of Asian-Pacific countries. It currently consists of three vol-
umes. of which the first two are dedicated to the People’s Republic of China. excluding
Hong Kong and Taiwan. Most contributions to the first volume are reprints ol fegal arti-
cles and book chapters which have originally been written between 1979 and 1998, the
vear of the edition of volume 1. 'Fhe second volume contains translations of the most im
portant laws, which makes it a supplementary legal reference book. It has: however. been
released three vears fater (2001). It is noteworthy that the information on the date of the
edition is misleading in the online catalogue of the publisher. suggesting that both vol-
umes have been published in 2001, This points at the main disadvantage of the first vol-
ume: its missing up-to-dateness which will be discussed at the end of this review. The
purpose of these two books is two-fold: first. they are supposed to serve as an introdue
tory reading for students of Chinese Taw: tor this reason. the texts deal with basie legal
questions. Sccond. the contributions also aim to provide valuable information for
(potential) foreign investors: this explains their cmphasis on the so-called cconomic and
commercial laws.

Volume 1 can be roughly divided into four parts: after a short introduction. the second
part is devoted to an analvsis of the philosophical and historical roots of the Chinese legal
svstem. The third part describes various judicial and legislative institutions: for instance.
the Constitution and its revisions, the process of faw-making, and the adjudication su-
pervision in China. Finallv, the fourth and fargest part contains about 20 commentaries
of which cach treats a different law or ficld of Taw and its administration separately,
Volume I is a collection of translations of Chinese Taws and quasi-laws ranging from the
most fundamental ones such as the Constitution or the Organic Law ol the People™s
Courts down to administrative provisions and implementing regulations. Fields of public
law (which also include the erimimal law ). private law. and Taws particularly referring 1o
ceonomic activities are also covered. The massive changes in Chinese law between [998
and 2000 arce described noan exhaustive and informative introductory chapter.
Unfortunately, a few important laws are missing like. for instance. the Law on Enter
prise Bankruptey (T98S). the Law against Unfair Competition (1993) the Commercial
Banking Law (1995), and the Trade Union Law (1992), These laws, however. can now-
adayvs casily be obtained via the mternet . [t should be positively noted. however. that
some laws and regulations have been translated and made aceessible to the non-Chinese
speaking readers for the first time. as the editors rightly emphasize.

The remaining review focuses on a more detailed assessment of the content of volume 1.
particularly on its kev contributions. Two mtroductory texts by editor e LSO T v
provide immenscely uselul background information on the Chinese business culture and
the history of China from the prehistorical times until today. In her contribution = Law
and the Legal Culture in China™ the focus is on the development of the legal system. it
means of enforcement and punishment. the administrative and court structure. and the
important schools of thought. This development s presented as interlinked with the

l Scedfor imstanee. Internet: httpr waww.enonhine shoen-law s (downloaded October [0 2003,
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development ol the cconomy (phases ol isolation alternating with phases of opening)
and of the internal state structure (phases of centralist and of decentral adnmmisiration)
as well as of the technological progress. This article provides insight into the interplay
between ceonomic needs and political ends that have alwavs been shaping the Chinese
legal system throughout its history. The unigue value ot this contribution lies. on the one
hand.in the rooting of the present judicial and administrative institutions deep down in
the imperial, pre-communist periods of Chinese history. On the other handoin compari-
son to other contributions cmphasis is put on administrative and organizational struce-
tures. and not solely on substantive law.

In the part devoted to the philosophical and cultural basis of the presentlegal svstem in
China. the article “Power. Rights and Duties in Chinese THistory ™ by WG Goxawt
provides particularly valuable insights. Looking at the development of individual richts
during the period of enlightenment in Europe. he deseribes the development of Jutv’ in
Chinese society and analvses whether some kind of rights for the individual existed.
Following the course of Chinese history, he illustrates how reciprocal duties i the tam-
ily between the father and the son (filial pitv) as well as between the ennperer and his
subjects (lovalty) emerged trom religious worship. These orviginally reciprocal duties were
then continuousty transformed ito unconditional dutics, leaving no room for -mplicit
imdividual rights. thus causing despotism and making the law a means ol pow -1 for the
ruler. The author concludes that the Communist Party of China s built on this tradi-
tional concept of duty which culminated in Mo Zi pona as a leader with absolute po-
wer. According to Wana Geaawe the political retorms which tollowed the post-Nao
cracin the T980s did not provide the Chinese citizen with individual vights similar 1o those
i the Western world. despite the tormulated polincal rights in the Constitution. FFor ex:
ample. there is stull no sufficient protection of the individual against the abuse of withor-
iy, Theretoreindividual, autonomous rights never existed i China: the author has been
able to communicate the demand for such rightsowhich emerged in post-colenal. pre-
republican China before the communist rule. as o purcly political instrument “or build
ing asel-confident. unified new China. Thus. this call again served o collective 2eal.

An almost perfect complement to GUNGWUS text s the subsequent articke =“F o Con-
fuctanism to the Socialist Market Eeonomy™ by Aricr BSC Pays In this artcle e ana-
Ivzes the moral domimance of personal virtue (/) over positive. state sanctioned faw (fa)
in the traditional Chinese society. which might offer an explanation tor the reluctance to
accepl a western=stvle Tegal system based on written fo i present Chinas [ inaient
China. the need forcand reliance ong fo was regarded as a sign of the breakdown of so-
cial order and of a lack of /i In case of conflict o process of mformal mediatior on the
communal fevel was used to arrive at the re-establishment of social harmony ard mutual
respect. This cultural heritage might explain the reluctance of the modern Chinese
against dispute settlement through official faw suits by magistrates. Besides il ustrating
the two opposing schools of legal thought and pursuing their tradition and prescervation
of their heritage through the millenniac TAay also provides a brief but excellent overview
of the cconomic, political. judicial and administrative desclopment ol moderr China
(starting in [911). The development of the legal svstem in particular is retlected inthree
issues: the question of individual rights (property and personal nehts). the question of
the administration’s separation from the judicial svstem and the rule of Taw . and the sta-
tus of the private business sector in the Chinese Constitution (and cconomv). Fhe illus-
tration of this step-by-step approach by the Chinese government reveals why the present
Chinese legal system is not coherent but rather a bie puzzie. in which the individaal picces
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donot fit well. Each politico-cconomic development stage. retlected in new laws and
constitutional changes. is commented by a profound evaluation ol its practical value and
its contribution to building a modern. western-style fegal system. For this reason. Fay's
paper contains the most important eritiques of the administrative and the judicial system
ol present-day China and forecloses most of the arguments discussed in the remaining
articles. which are more specialized. Her article concludes with a deseription of the Taw-
making process at the federal level, an introduction to Chinese legal terminology, and a
discussion of the issue of legal pluralism at the local level The scope of the topics cov-
cred and the profoundness of their presentation both make her article a perfect text for
reference.

The contribution by Jatt Chex ~Constitutional Changes and Legal Developments™ is
noteworthy because it can be viewed as a counterpart to the article by Atice F2S Tay:
itis similar inits structure and scope but offers a less westernized. more pro-communist
perspective. Again, the political and cconomic ends are regarded as the main driving
force Tor the development of the Chinese legal svstem. In contrast to Tay . however.
CreN's working hvpothesis is that law is a legitimate instrument to institutionalize party
and state cconomic reform policies. In other words, “law is to serve as a means both o
consolidate the achievements of cconomic reform and to promote further development
of cconomic reform™ (p. 177). Thus. an emancipation of the legal svstem from political
ends s not seen as a desirable (and discussibley goal by him. Instead. the author focuses
on how new communist ideologices and party policies lead to new concepts for the
Chinese cconomy. setting parameters for the ercation of suitable Laws and constitutional
changes. His deseription of the development process starts with the first step of cconom-
ic opening to the outside world in the carly 1980s until it reaches the stage of major lib-
cralization in the shadow of WTO accession. In this context. the author gives a briet and
very concise description of the content and range of applicability of the most important
Chinese cconomic laws: contract law. company law. laws on foreign exchange. taxation.
FDIL and joint ventures. Tt should be noted that the role of local legislation and decision-
making is also taken into account in this contribution. which is often neglected by other
authors. Criey closes with the conceession that important aspects of Western faw svstems
are still missing in the Chinese legal system. such as real democratization. human rights.,
independence of courts. and reliable enforcement. With these insights, the readeris el
alone to judge whether the fatest reforms in the legal system (consequent to China's ac-
cession to the W) should be regarded as a simple tool for more cconomic growth by
the political elite or whether they are rooted i a real understanding of the necessity of
having a modern Tegal system for protecting the rights of the individual.

The remaming articles deal with gquestions of the process of law-making both at the state
level and the Tocal level. the development of the fawvers” profession. the influences of
both imperial Chinese philosophy and Soviet schools of thought on the deyclopment of
the Chinese legal svstem. Further. they include a useful discussion of the institutional
and practical shortcomings of the Chinese constitution. its legislative process and the legal
proceedings. Also. the supervision ol adjudication in China and the various (political
and cconomic) functions ol law in the post-Mao cra are aptly illustrated. Most of the is-
sues addressed in these texts have already been briefly discussed in the three contribu-
tions deseribed above and can therefore be reearded as supplementary.

Finallv. volume I contains deseriptions and legal commentaries regarding various cco-
nomic and commercial laws. with some contributions dating back to 1987, Each text pro-
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vides information on the scope of a specilic law. the meaning of its Tegal terms and defi-
nitons, its administrative requirements and conditions (which might partly not be stated
in the Taw itselt). the responsible authorities: and the recent experiences with s applica-
tion. Among the laws covered are. for instance. all Kinds ot joint venture laws. the taws
coverning special cconomic zones, foreign imvestment. protection ol intellecrual prop-
erty. the tax svstem. technology transfer. ctes Untortunately. major changes 1 Chinese
Laws due to the preparation of China’s accession to the WO and the implementation of
the agreements, which are stated in the protocol of aecesston,are not reflected i this
volume. Particularly. the relevant administrative regulations (which can be altered more
casily and faster than the state Faws themselves and serve as makime the vaguce and sim-
plistic federat laws more precise and executable) can be expected to have beea adapted
to this new political and cconomic situation. Furthermore. the WO aceession can be
expected to fead to tand has brought about) an increased fevel of iberalizaticn in most
ceonomie sectors as well as diminishing restrictions for foreign mvestors and sraders.,
Morcover. measures with respect to transparency and quality of the Chinese judicial sys-
tem have been carried out, possibly causing major changes i the apphication of aw and
regulations. These legal and administrative reforms had alrcady been started areund the
vear 2000 and are sall going ons with the Chinese Teeal and admimistrative systm thus
being i a flux, For this reasond the relevance and uscfulness of most of the conti:butions
to the fast part of volume s at least questionable.

The collection of translated Chinese state Laws (volume ) however. scoms o he more
up-to-date = with the exception ot the Patent Law (20000, the Copyright Faw (el the
Insurance Law (2002). and their administrative regulationss which have undereone revi-
sions in the recent vears, [t has to be noted. as it has been stated many times i he first
volume. that the vagueness of Chinese Law hampers a profound understandig By solely
analvzing the wording of the Lnw sel without taking mto sccount ts oxccution i prac-
tice and the administrative decision-making, which is cuided by muany types o cdminis-
trative regulations.

Overalls the first hall of volume Tdefiitely does provide a valoable and macresting
background Tfor both students of Taw and managers alihe, Unfortunatelv s maey articles
overlap with respect to their content. and thus repetitions cannot be avorded A pro-
found study of the three contributions discussed aboyve will give the reader sulhcient in-
sights and background information to be able to procecd to the second hadt ol tae book
without missing out on relevant imformation. N olume [ however, mieht serve s ause-
ful reference book on Chinese Taws, But with respect to their admimistranve implemen-
tation and execution. more up-to-date information is necded than the one prosented in
volume [

Justna ALY Fischer
L niversiy ol st Gallen
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