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The European Union as an Emerging Sender
of Economic Sanctions

Gary Clvde Hufbauer and Barbara Ocgg

Institute for International Economics, Washington D.C,

Trotz zahlreicher Enttiiuschungen iiber mangelnde Effektivitiit sind in den lewzten Jahr-
zchnten cine wachsende Anzahl von Wirtschaltssanktionen aus ciner Vieltalt von aus-
senpolitischen Griinden verhiingt worden. Obwohl dic USA weiterhin am hiiufigsien
aul Wirtschaltssanktionen zuriickgreifen. haben in den neunziger Jahren auch zusc-
hends andere Linder Sanktionen verhingt. Das Ende des Kalten Kricges hat es dem
UN-Sicherheitsrat erlaubt. aktiver in internationale Geschehnisse cinzugreifen: cine
Konscquenz davon ist. dass der Sicherhettsrat in den neunziger Jahren dreizehn Mal
Sanktionen verhiingte. Die Europidische Union scetzt ebenfalls in zunchmendem Mass
wirtschaftliche Mittel cin. um andere Staaten zur Finhaltung von Menschenrechtsstand-
ards zu bewegen. Ebenso werden Bedrohungen des Fricdens und der internationalen
Sicherheit mit Handelsbeschriinkungen und der Aussetzung von Entwickluneshilfe be-
antwortet. Institutionelle Strukturen und geteilte Kompetenzen erschweren jedoch im
Fall der EU die effektive Nutzung von Wirtschaftssanktonen als politisches Druck-
mittel.

Kevwords: Economic Sanctions. Trade Sanctions. Aid Conditionality

TEL-Codes: OO 14

1 Introduction

On May 22,2003 the United Nations Security Council unanimously pass-
¢d Resolution 1483 formally ending more than over a decade of compre-
hensive sanctions against Irag. For most of the 1990s, the Tragi sanction
regime, the most comprehensive UN sanctions 1o date, dominated the de-
bate about the effectivencess of ecconomic sanctions, about their humani-
tarian impact and the legitimacy and morality of this “deadly weapon™.

The debate about the use and efficacy of cconomic sanctions as an alter-
native to the use of force, however. dates back to the 1930s. While econo-
mic statecraft has been at the core ol international relations for centurics.
the idea that economic sanctions could be an alternative to warfare did
not emerge until the 20™ century. Inspired by President Woobrow Wi -
SON. the League’s Covenant authorized collective economic and military

Ihe views expressed are the opinions of the author<and may not represent the opinions of the Board.
Director. or staff ol the Institute. Copyright ©2 2003, Institute for Tnternational Feonomics.
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actions against a state in response to territorial aggression. The Lulure of
the League of Nations™ sanctions in 19351936 to stop Halian hostilities
against Ethiopia triggered an intense debate about the uscfulness of eco-
nomic sanctions and ultimately led to the demise of the League. Despite
the carly disappointments with the effectiveness of cconomic sanctions in
halting aggression. an increasing number of sanctions have been initiated

over the last several decades.

2 Use and Effectiveness of Economic Sanctions in the 20"
Century

2.1 Trends in the Use of Sanctions

Over the tast several decades not only did the use of cconomic sanctions
increase. but they have also been used for a broader arrav of Torcien poli-
cv objectives. Economic sanctions have been utihized to combat weapons
proliferation. to support nuclear disarmament. to stop drug traffickine. to
fight terrorism. to end civil wars.and to promote democracy and human
rights. Some sanctions are drastic and comprehensive. such as the UN
sanctions against Iraqg or the ULS. unilateral sanctions imposed on North
Korca and Iran: but most arc far less severe. such as the suspension ol

ULS. military aid to Indonesia over East Timor.

Public controversy over the use of cconomic sanctions was relatively
quict in the 1950s. 1960s and 1970s. But increasingly frequent deplovment
of sanctions in the late 1980s and 1990s (and in particular UN sanctions
against Iraq) generated intense debate among policy makers.corpora-
tions. and scholars. Much of the debate and rescarch has centered on the
question whether cconomic sanctions are ceffective tools in shapim a tar-
gct country’s policies. Advocates ol cconomic sanctions regard them as an
important middle-of-the-road policy between diplomatic protest and mili-
tary force. Opponcents, on the other hand. stress that cconomie sanctions
are generally inceffective in achieving poliey changes abroad. and that the
costs of sanctions, both to the sender and the civilian population in the
target country. are scldom worth the benelits derived.

| T'he League had several small successes with ceonomie sanctions sich as o convicomy Y oslovia o
withdraw its troops from Albaniom 1921 and imnducing Grrecee e hack down hrom s i cosien imto
Buigariccin 1925 but these were not enough o otiser the Bthioprar frisco
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Figure 1 Trends in the Use of Economic Sanctions
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Source:  Preliminary results from HUFBAUER ET AL. (forthcoming).

2.2 Effectiveness of Foreign Policy Sanctions

Assessments of sanction effectiveness vary as widely as definitions of ¢co-
nomic sanctions themselves. Each scholar or practitioner employs his or
her own test for identifying the foreign policy success or failure of ccono-
mic sanctions. Some scholars argue that unless sanctions alone achicve
the stated foreign policy goal. by default they have failed. A sanction ¢pi-
sode that was accompaniced or followed by the use of force would. under
this definition, be considered a failure.” Similarly, if foreign policy goals
are only partially achicved. some schotars conclude that cconomic sanc-
tions have been unsuccesstul. Others place more emphasis on the Tess tan-
gible goals of sanctions such as signaling resolve to allics and domestic
constituencies. deterring others from future wrongdoing. or upholding in-
ternational norms. Mcasured against these goals, sanctions generally suc-
ceed. Indeed. sanctions that conspicuously fail to change a specific target
country’s policy may nevertheless be considered successtul.

Sce.for examiple. Pare (1997).
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Our own evaluation of the success of cconomic sanctions has two parts,
both judgmental: first. the extent to which the stated policy goals of the
sender country have in fact been achieved. and second. the contributions
made by sanctions 1o a positive outcome.” Outcomes are judged in terms
of changes in a target country’s policies. military or cconomic capacitics.
or changes in its regime. We do not attempt to measure collateral out-
comes. such as giving satistaction to domestic constituencies. that may at
times outweigh foreign policy concerns,

While we have not finished our assessment of cases for the third edition
of Economic Sanctions Reconsidered’ . preliminary results sugeest that the
clfectiveness of cconomic sanctions in achieving their stated foreign poli-
cy goals has steadily declined since the carly post-World War 11 decades
(sce Tuble 1). Between 1945 and 1969, sanctions contributed to a posttive
policy outcome in 43 percent of the cases studied. By the 1990s the suc-
cess rate, by our evaluation, had dropped to 29 pereent.

The decline in effectiveness is even more pronounced when it comes 1o
LS. sanction initiatives, both unilateral and multilateral. As Table I shows,
U.S. sanctions were successful over 30 percent of the time in the carly
post-war period (1949-1969). Since then the success rate of ULS, cases has
dropped to much lower levels, Between 1970 and 1999 the United States
succeeded in roughly one-fifth of all its cases. ULS, unilateral sanctions
farcd particularly poorly. Between 1945 and 1969, ULS unilateral sanctions
achicved their goal in more than 60 pereent of the cases:atter 1970 the
success rate dropped below 20 percent. Broadly speaking, the drop in for-
cign policy effectivencss was not a continuous shide. but rather a steep
decline to a lower plateau.

A common explanation for the drop in both the cffectivencess of sanctions
eencrally and unilateral sanctions in particular is elobalization. Compared
to the 1930s and 1960s. target countries found it progressively casier to
tap into world trade and capital markets for alternative goods and finance
in the 1970s, 1980s and 1990s. It has become nearly impossible tor the
United States. acting alone. to deny a target country access to vital mar-
kets and finance. At least the cooperation of other OLECD countiies is re-

3 In fact in some cireumstances ceonomic sanchions cin actually have aonet negative elfect ard make it
harder for the sender to achieve stated forcien pahey objectives Forexample, USSR sanc e as aeainst
Yueoskavia in the 19405 Ted to a closer relationship with the United States and otisettim s TS assis-
tance. We are making revisions to our scorng system to capture these vases i the 30 dition ol
Huorpater i AL (torthconming).

fooHhrpateRr AL (torthcoming).
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quirced. These global realities probably contributed as well to the shift
from unilateral actions towards multilateral initiatives.

Table1  Use and Effectiveness of Economic Sanctions as a Foreign

Policy Tool
Total number Number of Success as a
of observations successes percentage of total

All cases

191444 14 7 50%

1945-69 47 20 43%

1970-79 42 13 31%

1980-89 32 8 25%

1990-99 58 17 29%

Total 193 65 34%

All cases involving

the United States

1945-69 29 16 55%

1970-79 S1 8 26%

1980-89 22 3 14%

1990-99 43 11 26%

Unilateral U.S. Sanctions

1945-69 17 12 71%

1970-79 27 5 19%

1980-89 14 1 7%
| 1990-99 12 2 17%

Source:  Preliminary results from HUFBAUER ET AL. (forthcoming).

2.3 Changes in Use of Economic Sanctions the 1990s

While the United States remains the most frequent user of cconomic
sanctions in absolute terms, the frequency of new unilateral ULS. initia-
tives declined in the 1990s. Some high profile unilateral ventures such as
Cuba and Iran were inherited from the previous decades. but the majority
of new U.S. sanctions in the 1990s were undertaken in conjunction with
other senders. Less than a third of the cases initiated in the 1990s were
purcly unilateral ventures. By contrast. in the 1970s, the United States was
involved in 32 sanction episodes and three-quarters of them were unilat-
cral initiatives.

The collapse of the Soviet Union and the end of the superpower rivalry
allowed for much greater cooperation of major powers under the United
Nations framework. The UN has plaved a much bigger role in internatio-

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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nal disputes in the 1990s than at any time before. The new activism of the
UN is reflected in the fact that the Sceurity Council imposed mandatory
sanctions thirteen times™ in response to instances of civil strife. regional
aggression or grave violations of human rights compared to just twice -

against South Africa and Rhodesia — in previous decades.

The 1990s also saw the emergence of new sender countries. The Soviet
Union or its allics were targets of Western sanctions twelve times in the
1970s and [980s. In the 1990s, Western sanctions against the Former
Soviet Union (FSU) sharply diminished, but the new FSU states were
subject to six sanction initiatives by Russia.” The Furopean Union as well
has become a much more active user ol cconomic sanctions over the last
decade.

The other striking change in the 1990s compared to previous decades is
the decline in new cases targeting Latin American countries as that re-
gion moved towards democratic governance. On the other hand. new
sanction initiatives in Africa increased in response to the rise of ethnic
strife. regional conflict and the atrocious behavior of oppressive regimes,
This shift in geographical focus = from the US. backyard to a region with
historically closcr ties to Europe — is onc factor in the decline inunilateral
U.S. sanctions and the rise in Curopean initiatives,

The European Union and the UN have also been at the foretront of re-
cent efforts to line-tune the sanctions tool to focus coercive pressures on
lcaders and ruling clites responsible for objectionable behavior rather
than vulnerable populations. Concerned about the humanitarian impact
of comprehensive sanctions, they hope that targeted sanctions will achieve
much of the intended goals at lower cconomic and political costs.

Targeted sanctions. such as arms embargoces. travel bans. and asset frecezes.
arc a relatively new concept. In our database of over 190 case studies. we
could only identify 20 cases where targeted measures were imposcd out-
side the framework of more comprehensive sanctions. Historically. asscet
freezes. for example. were part of more comprehensive embargoces in epi-
sodes of severe hostility (c.g. during World War 11). However. there has
been an increasing number of instances were sanctions were targeted not

‘N

Iraq (1990 former Yugoshoaa (T991). Liberia ¢1992) Tabva (199.7) Sonudha (19970 An o 1993,
Flaiti (1993 Ruwanda (1994 Sudan (19963 Sierra Leone £1997) Foederal Repubhic of Y ceoslavid
Kosovo (1998), Afghanistan (1999 and Fthiopia and Fritrea ¢ 20001,

6 See DREZNER (1999),
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at aggressive states but rather at internal actors within a state. Selective
assel freezes were imposed on the Angolan rebel group UNITA, the lead-
ership in Serbia. and most recently the military junta in Burma/Myanmar.
In most casces. sclective financial sanctions were imposed in conjunction
with other targeted measures such as aviation bans on all air travel to and
from a country or travel and visa restrictions on targeted individuals and
groups.

Targeted sanctions operate at a level of intervention and discrimination in
the internal affairs of states that was unknown in previous decades. Their
cffective implementation requires a tremendous amount of detailed know-
ledge about the country. persons and groups targeted. Identification of
funds belonging to the individuals, governments, and companices targeted
can be difficult. Even when individual funds can be identified, seerecy and
speed are critical to preventing targets from moving assets to numbered
accounts in off-shore banking centers. In many instances, countries lack
the financial resources and administrative capacities to adequately moni-
tor and enforce targeted measures, making them mere symbolic gestures.
Because of the lack of resources or political will to enforce these meas-
ures success often remains clusive. To cite the best-known example, finan-
cial sanctions and a travel ban imposcd on the Taliban in Afghanistan by
the UN and the US. failed to secure the extradition of OSANMA BIN LADEN,

As mentioned. European countries have been at the forefront of the
movement towards more targeted sanctions secking to improve UN capa-
citics in the context of the Interlaken process as well as their own sanc-
tion activitics. While scholars have written extensively on the UN experi-
cence with economic sanctions in the 1990s. much less is known about
European initiatives.

3 Economic Sanctions as an Instrument of EU Common Foreign
and Security Policy

3.1 Brief Overview of the Common Foreign and Scecurity Policy

For decades, critics both inside and outside of Europe have lamented the
fact that the European Union is a “political dwarf |...] unable 1o exert in-
flucnce in international politics commensurate with its cconomic weight.”
(GINSBERG 2001, p.1). As the second largest economy in the world with
external EU trade accounting for around I8 percent of total world trade

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



354 Gy Clvde Hutbauer and Barbara Ocegeg

in 2001 and humanitarian and development aid from the EU and its
member states accounting for almost 50 percent of total world ard. the
European Union has been a key plaver in international trade and devel-
opment forums. Yet. despite the European Union’s continuing influence
in international cconomic issues. it has only recently become an interna-
tional political actor. Onc of the central questions of emerging U for-
cign policy is whether and how the European Union uses its cconomic
power as leverage for political purposes and how successful its attempts
at influencing policies of nonmember states have been.

Since the 1960s, Europe has made repeated ceftorts to speak with one voice
on foreign policy issucs. but only in the Maastricht treaty of 1992 was the
concept of a “common foreign and security policy™ introduced. The Treaty
of Maastricht created a new legal entity — the European Union. consisting
of three pillars: the Europecan Communities (ECy (1™ pillar), the
Common Forcign and Security Policy (CFSP) (2" pillar). and the Justice
and Home Affairs (3" pillar). Another important step towards betier co-
ordination of the Union’s forcign policy was the establishment of the
High Representative for Common Foreign and Sccurity Policy in 1998
and the subsequent appointment of the former Seeretary General of NATO.
JAVIER SOLANA. to that post.

Prior to the creation of CFSP.foreign policy issues were coordinated un-
der the umbrella of European Political Cooperation (EPC. 1969-1993).
Collective policies adopted under the EPC framework were Community
level activities. After Maastricht, foreign policy has become a European
Union matter. Unlike the first pillar of the EU under which member states
delegated sovereignty for certain matiers to the European Comnnssion,
the CFSP is an intergovernmental pillar. The European Commission, the
administrative body of the ECLis an equal partner in foreign policy mak-
ing. but the Commission’s normal exclusive right to submit initiatives was
not extended to foreign policy. Initiatives come mainly from member states
or the institutions in which member governments directly participate.
such as the Presidency or the Council of Furope.”

The CESP established a sct of principles. procedures. and instruments de-
signed to facilitate coordination of foreign and sccurity policy. Because
the CFSP is intergovernmental in nature. its decision-making procedures
7 See GINABERG (2001 and SAN Hso (2002),

S Sce Horeaxp (1995 and Toe Corxar or i Forore as Ustoss Common Foreien and Secunty

Policy. Internet: httpzfue.cwint/pese-detaultasp?lang en tdownloaded August 15,2063
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differ from the traditional pillars of the Community. Whercas Community
matters. such as single market and trade policy, are decided by majority
vote, CFSP procedures in genceral require consensus among member
states.” Two key instruments are available under the CFSP: common posi-
tions and joint actions. Common positions define the Union’s approach to
a particular issuc or nonmember state. The member states are required to
ensure that national policies comply with the common position defined
by the Union. Joint actions arce adopted when coordinated actions by
member governments are required such as deplovment of EU peace-
keeping missions.

The consensus decision-making process of the CFSP limits the coordina-
tion of forcign policy at the EU level. To achieve consensus among fifteen
member states — soon to be 25 — cach with different national interests and
forcign policy traditions is no small achicvement. In addition, compared
to forcign policy options available to nation states. the tools available to
the European Union are more limited in particular with respect to the
usc of foree."

3.2 European Sanctions Policy — Use and Effectiveness

With the establishment of CFSP.EU members took the opportunity to
provide a transparent legal basis and to clarify decision-making proce-
dures for the imposition of cconomic sanctions, Most importantly. Article
301 of the Treaty of the European Union allows the Council “to interrupt
or to reduce, in part or completely, cconomic relations with one or more
third countries™ on behalf of the European Union. Furthermore, member
states explicitly transferred the authority to restrict capital movements
and payments to nonmember states to the Community level in an effort
to ensure more unificd implementation of financial sanctions.'!

Despite these efforts. EU sanctions policy illustrates the particular chal-
lenges faced by Europe in developing a more consistent and coherent for-
cign policy as well as in becoming a more effective international actor.

Y A few exceptions to unanimity rales were introduced in the Treaty of Amsterdam. Sce Internct:
http:ffeuropacwintiscadplusile gien/Avh:r 00001 him (downloaded August 15,2003y,

10 The European Union began to gradually introduce a common defense poliey and military capabilitios
in 998, Hlumanitarian and rescue missions. peacekecping and combat-force missions im crisis manage-
mentincluding peacemaking (so-called “Petersberg tasks™) are at the core of EUS developing defense
policy.

It Sce Hazerze) (2001).
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While member states transferred sovereignty for external cconomic rela-
tions to the European Commission. under the CFSP framework sover-
cignty over sensitive foreign policy issues remains firmly in the hands of
individual member states. The distinction between cconomic competence
covered by the Treaty of Rome and the intergovernmental foreign policy
decision-making process is. by design, hazy when it comes to economic
sanctions for foreign policy purposes. Depending on what measures are to
be imposed different procedures are required.

3.2.1 Trade Embargoes and Restrictions on Capital Movenients

In response to the objectionable behavior of a state, the Council of Eu-
rope, composed of the ministerial representatives of the member states,
can unanimously adopt a common position outlining the response of the
Europcean Union and goals sought by the proposed sanctions. However,
under the terms of the EU's common commercial policy. the actual imple-
mentation of trade and financial sanctions falls under Community juris-
diction.'” To implement the proposed measures, the Commission must
submit a proposal to the Council on the level and types of sanctions to be
implemented. Once the Council adopts the Commission’s proposal by a
qualificd majority, the EC regulation becomes Community law applicable
in all member countries. Therefore, trade embargoes and restrictions on
capital movements require both a common position by the Council and
Community regulation to be legally binding on the member governments.,
Additionally, member states may take unilateral actions with regard to
capital movements and pavments if (1) the Council has not taken action
in that matter and (2) unilateral action is necessary for reasons of urgency
or political necessity. The Council can. based on a proposal by the Com-
mission. ask the member state to modify or abolish unilateral financial
sanctions,"”

Other measures, such as travel and diplomatic sanctions. fall under the
competence of the member states and are adopted by common positions
only, which must then be implemented by member states in domestic legal
provisions. Restrictions on the export of weapons. munitions and related
matériel also fall under the exclusive jurisdiction of the member states.

12 Article 60 of the Treaty of the Furopean Umon reters to capital mevements and payments Article 301
refers to trade measures.

13 Sce Article 60 (2). Treaty establishing the BEuropean Communits. consolidated text Ofticrd Tous nal ¢
22524 December 2002,
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and EU institutions have no formal power to influence the member states”
policies in that arca.™

Apart from implementing UN mandated trade embargoes. the European
Union has only imposcd trade restrictions a few times. The first cases of
autonomous EU trade sanctions were restrictions imposed on the Federal
Republic of Yugoslavia/Serbia in response to events in Kosovo. The
Kosovo case study, in particular in comparison with the European reac-
tion to the carlier crisis over Bosnia-Herzegovina. illustrates several im-
portant aspects of the evolving EU sanction policy.

As permanent members of the UN Sccurity Council, Great Britain and
France can significantly shape UN sanctions policy. The voice of other EU
members only counts when the luck of draw puts them on the Sccurity
Council as rotating members. Moreover. Security Council members re-
present their own national interests and priorities at the Council rather
than a coordinated position of all EU member states. Hence. there is no
guarantece that UN and EU positions on sanctions policy will necessarily
coincide.

The case of the Federal Republic of Yugoslavia will be considered in or-
der to illustrate this point. Between 1991 and 1996, the European Union
adopted a number of measures in response to the disintegration of the
Socialist Federal Republic of Yugoslavia and the ensuing conflict in
Bosnia-Herzegovina.'” The majority of EU measures implemented UN
mandated economic sanctions. In addition to UN measures. the EULin co-
ordination with the United States, suspended its bilateral trade and coop-
cration agreement as well as the GSP benefits and imposed an arms em-
bargo a few months ahead of the UN arms embargo. Comprehensive sanc-
tions were lifted in October 1996. after a political agreement was reached.'

In 1998 the European Union again imposed economic sanctions against
the former Yugoslavia in response to the escalating violence in the Ser-
bian province of Kosovo. The initiatives for most of the sanctions came
from the Contact Group of the former Yugoslavia comprised of the
United States, France. the United Kingdom., Germany, Ttaly. and Russia.

14 Scee ANTHONY (2002) pp. 211-2 nd Furopean Union sanctions applicd to nonmember states,
Internet: httpriwww.curunion.org/legislatzSanctions.htm (downfoaded August 13, 20033,

5 Although strictly speaking the Foropean Union.as ereated by the Maastricht Treats s itselt not an
authority, we will. for convenience. refer to the EU as the acting body throughout.

6 Sce Husgatrr - AL (forthcoming) Case 91-1: UNCUS, EC v Federal Repubhe of Yugoshwia: and
ANTHONY (2002).
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Russia. because of its historically close ties with Serbia. however. did not
support the Contact Group's cconomic sanctions proposals.

Unlike the comprehensive UN trade embargo imposced in the first half of
the 1990s, EU measures taken in response 1o the Kosovo crisis were more
targeted on the MiLosivic regime and its supporters, while trving to mini-
mize the collateral damage to the civilian population. The European
Union banned the export of arms and cquipment used for internal re-
pression. established a moratorium on government-supported export
credits and guarantees. banned all new investment in Serbia, restricted
landing rights of Yugoslav airlines, and later banned all flights to and from
Scrbia. Assets of Yugoslav and Serbian governments as well as of desig-
nated individuals were frozen. The EU also implemented a visa ban on
members of the regime and its supporters. The EU list of designated indi-
viduals affected by the visa ban and assct freeze was continually ex-
panded and updated. There is some evidence suggesting that. while
President Miroscvie and his supporters benefited from the cailier UN
trade embargo by controlling the profitable black market. they felt the
negative effects of this personal international isolation.”

The case of Serbia also illustrates European efforts to utilize a “sticks and
carrots™ approach to achiceve its foreign policy goals. While both America
and Europe exempted the Republic of Montencgro from practically all
cconomic sanctions in an ceffort to support the opposition of the Monte-
negrin government to the regime in Belgrade. the European Union uni-
laterally introduced additional incentive programs intended to reward
more moderate forces within Serbia. Following the imposition ol an oil
cmbargo in support of NATO military action in April 1999, the European
Union introduced the “Encrgy for Democracy™ program. The program
was designed to exempt Scrbian cities controlled by opposition partics
from the o1l embargo. Originally himited to two cities, the program was ex-
tended to five additional ctties in carly 2000,

Rather than rely on a blacklist of companies identilicd as being associ-
ated with the MiLosevic regime. in April 2000 the EU switched to a “white
list™ of companies exempt from the sanctions because they fulfitled cer-
tain criteria. such as the ability to withhold funds from the regime. The
change from black to white list was intended to tighten the financial re-
17 See Prorr Norstan, EU Ministers Suspend Ban oo FFhiehts to Belarade, Frrancial Tines, > Februany

2000, p. 7 and Jaxt Prrie /0 US Suppaorts Tightening ot Sanctions in Belerade, Now Yeork Zimes, 10
February 20000 A 14,
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strictions imposed on Serbian companies and to provide companics with
an incentive to cut ties with the MILOSEVIC regime.

Both incentive programs proved diftficult to implement. Serbian authori-
ties delayed the delivery of the oil for weeks and Serbian firms on the
white list were subject to retaliation by the Serbian government.'™ None-
theless, these programs illustrate a greater willingness by the EU to com-
bine incentives and punitive measures to achieve the desired foreign poli-
cy result than has been the practice of the United States.

Despite the innovative quality of EU sanction policy with respect to
Kosovo, the case illustrates the challenges created by the two-stage pro-
cess of the EU mechanism. Because competence for commercial relations
with third countries is a Community matter. the EU members of the
Contact Group had to coordinate their policies with the other member
states. However. other EU member governments were far less enthusias-
tic about economic sanctions. Therefore. to reach political agreement on
common positions the Council proposals were kept vague.'” As a result.
phase one of the process. the political agreement of the Council of
Ministers to take action. was achicved relatively quickly. The Council ap-
proved most measures one or two weeks after the initial Contact Group
proposals were made.

It was left to the Commission to more precisely interpret. design and exe-
cute the sanctions in EC regulations. Agreement on the sccond phasc of
the process was subsequently much harder to achicve. For example, the
Contact Group agreed on the immediate {reeze of Yugoslav and Scerbian
government asscts on April 29, 1998. The Council adopted a common
position 1o that effect eight days later. but EC regulations actually imple-
menting restrictions were delayed until June 22, 1998, 54 days after the in-
itial Contact Group proposal.”™ Implementation of all other measures was
similarly delayed.” The slow implementation process, especially with res-
pect to financial sanctions, left the targets ample time for evasion. In addi-
tion, disagreements among EU member states as to the level and modal-
ity of sanctions signaled lack of resolve and political will to the targets.
decreasing the likelihood of success.

IN - Sce De VRies (2002) p. 101,

19 See DE VRIES (2002) pp. 90-91.

20 Common Position 98/240/CEFSP. sce Bulletin of the Furopean Union, S-1998: and Council Regulation
(ECYNO 129598 see Bulletin of the European Union, 6- TY9R,

20 Sce Brenrr ne Nevmay (20000,
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In the end, economic sanctions did not convince President MILOSEVIC to
withdraw troops from Kosovo. However. after NATO air strikes ended.
the objectives of sanctions shifted toward regime change in Serbia. Inso-
far as they strengthened democratic forces within Serbia, targeted econo-
mic sanctions contributed to the demise of the MiLosevic regime in 2000

The most recent examples of autonomous EU sanctions are targeted
measures imposed against the military junta in Burma/Myanmar and
against the MuGABE regime in Zimbabwe. As part of a larger effort to co-
ordinate foreign and defense policy. the European Union has also sought
to “sharpen™ its sanctions tool. Yet institutional structures, divided compe-
tencices, and the need for coordination between member states continue
to make the prompt implementation of trade and financial sanctions diffi-
cult.

3.2.2 Suspension of EU Development Assistance — Political Aid
Conditionality

While the EU has taken only a few trade measures outside of UN man-
dated embargoes, it has been much more active with respect to aid sanc-
tions. According to data collected for our survey of cconomic sanctions
imposcd in the 20" century, the EC/EU partially or fully suspended deve-
lopment aid to 23 countries in the 1990s in response to violations of hu-
man rights and democracy (sce Tuble 2 in the Appendiv).”™

Howcever. since most development assistance 1s provided under special
trade and cooperation agreements between the FU and specific countries
or groups ol countrics. the Union's ability to impose cconomic sanctions
against these countries was limited.” The agreements provided no legal
basis for the suspension or termination of cooperation on pohtical grounds.
In response to the controversy surrounding the suspension of the cooper-
ation agreement with Yugoslavia in 1991, the Council felt it needed o ad-
dress this shortcoming and to find @ mechanism to suspend cooperation
in cases of grave violations of human rights.™

Beginning in 1992, conditionality clauses with respect to human rights
and democracy were incorporated in all new framework agreements ne-
22 Seealso CRAwTORD (2001,

3 Toradiscussion of Jegal aspects and the history ot human rights clauses see Rirprn and Wi (1999)
24 See Rieper and Wi (1994) p. 728
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gotiated with third countrics. Initially, there were slight variations bet-
ween specilic clauses, but by 1995 standard clauses had evolved that con-
tain two clements: an essential element clause stating that human rights
and respect for democratic principles are considered essential to the co-
operation agreement. and a non-compliance clause stating that “appro-
priate measures™ including suspension will be taken in the event of non-
compliance with the essential elements by the partner country. By 2003,
some 200 countries had, in this indirect fashion. contractually agreed to
human rights and democracy obligations.™

Much as with trade measures, competency for the imposition of aid sanc-
tions is divided between the first and sccond pillar.”® Member states dele-
gated responsibility for negotiating new agreements and the management
of aid to the Europcan Commission in the Maastricht Treaty. and in prac-
tice they incereasingly channel their aid through the EUL Yet. the decision
to suspend or terminate an agreement is a political decision and therefore
the prerogative of the Council. The Council must unanimously adopt a
proposal by the Commission to fully suspend an agreement.

Apart [rom providing a legal basis for taking punitive mcasures on politi-
cal grounds. the contractual nature of the essential clement and non-com-
pliance clauses also make concerns over human rights and democracy is-
sues legitimate subjects of EU-third country relations. Some have argued
that the significance of the human rights and democracy clauses “lies not
so much in their negative function as in the positive conditional effect
they produce by binding treaty partners indirectly.” (Rieprr and Wit
1999, p. 735). In theory. the human rights and democracy clauses offer lev-
crage for pressuring countrics over their human rights record during the
negotiation and the ratification process. They also offer a tool for re-
sponding to grave violations of human rights or abrupt interruptions of
the democracy process.

However, in practice the application of the clauses has been less success-
ful. One of the reasons may be the unanimity rule of the Council and the
conscquent veto right of individual member states. Special interests of in-
dividual member states, in particular with regard to former colonies, can

25 For moded clauses see Commission Communication CON(O3) 2100 23 May 19950 and also SaNTso

(2003D).

20 Recall that the member states transterred sovercignty for cconomic matters to the Furopean
Comnussion under the first pitlar (European Communitics). while the sccond pillar deahng with for-
cign and sceurity matters (CESP) remains intergovernmental.
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undermine consistent application of the conditionality clauses, in particu-
lar as “the process by which a country qualifies, disqualifies and re-quali-
fics for EC support remains to be specified.” (SANTISO 20034, p. 160). In
addition. management of EU relations with third countries is not only di-
vided between different functional Directorates General (DG). such as
Trade or Development. but also along geographic lines. For example. the
DG for Development oversees trade and cooperation agreements with
the African, Caribbean and Pacific Group of States (ACP countries), while
the DG External Affairs deals with similar agreements signed with other
regions such as Middle East and Mediterrancan. This division of compe-
tencies further complicates the implementation of conditionality clauses.
Nonctheless, there have been several occasions, in particular with respect
to ACP countries. where development aid was cither partially or tully sus-
pended because of violations of essential elements of the Lomé and Jater
Cotonou Conventions,

The cooperation with ACP countries might serve as a case m point. One
of the main development instruments of the EU is its cooperation agree-
ment with 77 countries in Africa. the Caribbean and the Pacific - succes-
sive Lom¢é Conventions and since 2000 the Cotonou Convention. Since
the mid-term review of Lom¢ TV in 1995, the framework agreement con-
tains an essential elements and non-compliance clause allowing for the
suspension of the agreement in the event of a sudden interruption of de-
mocratic process and grave human rights violations.”

In negotiating revisions of the Lomé TV Treaty, the ACP countries accepted
human rights and democracy conditionality as essential elements of the
agreement, but were concerned about the standard suspension clause. As
a result, much stronger emphasis was put on consultation mechanisms in
the Revised Lomd TV Convention.™ Article 366a specities that unless there
is special urgency. consultations should be held in view of assessing and
remedying the situation. If consultations are rejected or do not produce a
solution. cooperation can be partially or fully suspended. Termination and
suspension are seen as measures of last resort.

The Cotonou Convention replicates the conditionality clauses on human
rights and democracy principles as well as the consultation procedures. In
addition. the agreement spectfies that development aid to ACP states in-
27 See Article S and Article 3300 of Revised Lome 1IN and Article 9 and Yo ot the Cotonou Aareement.

See also SAN IO {20030,
28 See Rt and Wit (1999) pp. 730-731.
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volved in armed conflict can be suspended or reduced to avoid diversion
of financial resources for military purposes.™

Since the inclusion of political conditionality in the Lom¢é and Cotonou
Conventions, the EU has been much more proactive. For example. it in-
voked Article 366a and Article 9, respectively, in the case of Niger (1996).
Togo (aid initially suspended 1992, consultations in 1998). Haiti (2000).
Ivory Coast (2000). Fiji (2000). Liberia (2001). and most recently Zim-
babwe (2001)."

The first case in which the human rights and democracy clause was in-
voked was in response to a military coup in Niger. In January 1996 Licu-
tenant Colonel IBRAHIM BARE MAINASSARA ousted democratically ¢lect-
cd President ManaMANE Ousmant. suspended the constitution, and
declared himself head-of-state. The Council of Europe invoked Article
366a and under the “special urgeney™ provision immediately suspended
development aid for six months. Because this was the first time Article
366a was invoked there was some confusion in the Council as to voting
requirements (unanimity or qualificd majority). In the end. the unanimity
principle prevailed allowing for the possibility of @ member state’s veto.
which is what in fact happened. France, Niger's former colonial power. ve-
toed the renewal of the aid suspension in July 1996 and as a result. EU
development aid to Niger resumed. The brief suspension of EU aid could
not halt the crosion of the democratic svstem. The political situation in
Niger further deteriorated over the next several vears. On April 9. 1999
IBRATIIM BARE MAINASSARA was assassinated by his bodvguards under
the command of General WANKE. Subsequently. General WANKE sus-
pended the constitution and set up a new government. The EU again sus-
pended development aid and initiated consultation procedures. which
ended in July 1999 with an agreement on a timetable for the return to de-
mocracy and the gradual resumption of EU aid.* Many obscrvers credit
international pressure, particularly by the European Union and the United
States, for the positive resolution of the political crisis in 1999, Economic
sanctions seemed to have had more impact in 1999 than in 1996,

29 Arnce T (4) of Cotonou Agreement.

30 Our dataset of ceonomic sanctions imposcd by magor powers colfeeted for Hiursav R 11 a1 (torth-
coming) includes cases from 1914 1o 2000, Some of the cases listed here are theretore not included. For
additional case studios see SaNto (2003:0) and oz /70 1 (2001,

31 Sce Hurnravi e, (forthcoming) Case Study 96-20 USTEU v Niger (1996-2000: Restore Demo
cracy)rand SANTINO (2003a) pp. 161 162,
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Again in response to a coup d'étar, the EUinitiated consultation with the
Ivory Coast in 2000. In December 1999, Ivory Coast President HiNRI
BEDIE was ousted in a Christmas Eve mulitary coup led by General ROBERT
Gurl The European Union ended consultations alter the de fucto gov-
crnment committed to a return to democracy by October 2000. Despite
the commitments made, General Guen amended the constitution to bar
the two most popular opposition candidates from participation in the pres-
idential elections. In response. the European Union and United States
suspended their election assistance and withdrew clection monitors.
Following manipulated presidential elections, Gern was ousted by street
protests in October and LAURENT GBAGBO was sworn in as president. The
Europcan Union launched a second round of consultations in F'ebruary
of 2001 and gradually resumed economic aid after fair and free clections
were held in March. However, political and c¢thme rivalries further inten-
stfied and ultimately led to armed conflict between rebel groups and the
Ivorian government. Under UN mandate. the former colonial power
France. the driving force behind EU involvement in the Ivory Coast. and
the Economic Community of West African States (ECOWAS) provided
peacckeeping forces to monitor a fragile peace agreement reached in
January 2003.

Neither in the case of Niger nor the Ivory Coast were U consubtations
and the threat of development aid suspension successtul in halting the
disintegration and deterioration of the political situation. Similarly, EU
consultations and suspension of development aid to Fiji failed 1o case
tension between indigenous Fijian and cthnic Indian. ™ In fact. Riepi
argues that the value of the human rights clauses lies in the consultation
mechanism and that “the human rights clause has missed its pointof it ac-
tually has to be applied by way of treaty suspension.” (Ritpri and Wiy
1999, p. 751).

In fact. the EU primarily suspended aid in response to two tvpes of cir-
cumstances. Under the provisions of the human rights and democracy
clauses, sanctions were imposed in response to coups or abrupt interrup-
tions of the democratic process, such as happened in Fijic Niger and Togo.
Apart from measures taken under conditionality clauses. the European
Union also suspended aid in response to internal conflicts or threats to
regional stability and security. Sanctions imposed against Sudan. Rwanda,

32 Sce Horpat w1 (forthecommgy Case N7-4:0 Indias Now Zealand. Aasteahas o b 2 Roestore
Democracy. Modify Constitution)
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and Burundi. for example. iltustrate this point (sce Table 2 in the Ap-
pendix).

4  Summary and Conclusions

This briel survey illustrates that the European Union has increasingly
used its economic power as leverage for political purposes in the 1990s.
However, attempts to influence third country policies through cconomic
sanctions have thus far had only limited success.™ Table 2 shows that EU
attempts to influence target country behavior have been about as success-
ful in achieving their stated foreign policy goals as U.S. efforts. By our
metric. in nine out of 34 obscervations did EU economic sanctions contrib-
ute 1o a successful policy outcome. A success rate of 26 percent is equiva-
lent to the suceess rate of U.S. sanctions initiatives in the 1990s (see Table
7). This result is not surprising since in most EU initiatives the sanctions
were imposed in cooperation with other countries and in particular with
the United States. Of the 34 observations identitied for the 1990, only in
two instances — against Turkey and Algeria — did the EU impose unilat-
cral sanctions.

Our data indicates that there is a much greater degree of co-ordination
between US. and EU sanction policies than is commonly believed. For
sure, attempts by U.S. Congress to extend the reach of ULS. unilateral
sanctions to companies in third countries have put a strain on ULS.-EU rc-
lations. The extraterritorial scope of the Helms-Burton Act targeting
companies that invest in Cuba and the Iran-Libya Sanctions Act (1LSA)
seeking to prevent European companics {from investing in the oil sector
in Iran and Libya irritated the EUL Despite the fact that the Helms-
Burton Act and the ILSA were never fully enforced they remain points of
friction in the transatlantic relationship. However,in the vast majority of
sanctions casces initiated in the 1990s. especially in response to the reversal
of democratization and grave human rights violations in Africa. the
United States and the European Union were co-senders. This conclusion
rcaffirms obscrvations made carlicr about the geographic shift of new
sanction initiatives from Latin America to Africa and the dechine of ULS.
unilateral sanctions in the 1990s.

33 Although it is bevond the scope of our dataset on sanctions and this paperaitis worth noting that the
Luropean Uinion has also made use of positive incentives to achicve foreign policy voals. The BUTS
special GSParrangement with Andean Pact countries to combat drug production and trade would be
one example of the use of positive incentive.
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Despite the similarities in EU and ULS. sanction policies in recent vears,
important differences remain, in particular with respect to human rights
violations and democracy. The divergent approaches can partly be ascribed
to differences in the legislative as well as institutional settings. Whereas
the standard human rights and democracy clauses incorporated in 12U as-
sociation agreements allow for a great deal of flexibility and more em-
phasis is placed on a consultation mechanism than on punitive measures,
U.S. administrations are required by law to immediately terminate aid to
countries where the government is deposed by a coup or that engages in a
“consistent pattern of gross violations of internationally recognized hu-
man rights.™™ Similar legislation mandates the automatic imposition of
cconomic sanctions in response to lack of cooperation with US anti-nar-
cotics cfforts, nuclear proliferation. support for terrorism. and religious
persecution. Congressionally driven legislation limits the administration’s
discretion and flexibility in addressing these foreign policy issues.

In addition. while the EU has become @ more frequent user of economic
sanctions in recent years. its approach to forcign policy issues still remains
focused on positive inducements and engagement rather than punitive
measures. In her study on EU and ULS. reactions to human rnights viola-
tions, HApewycn Hazerzer concludes that ~historically and institution-
ally itis casier for the EU to decide on positive measures than on nega-
tive measures. The institutional set up of US sanctions policy. in contrast,
favors the use of sticks [L..]7 (Hazer 70 20000 p. 238). European relations
with Cuba and Iran illustrate this point. Despite Cuba’s record of gross
human rights violations the European Union has continued to maintain
friendly relations and has frequently been at odds with the United States
over ULS. sanctions policy. Notwithstanding a desire to diversily its trading
partners, Cuba withdrew its application to join the Lom¢e Convention be-
cause of the European link of accession to improvements in Cuba’s hu-
man rights record and political reform. The Cuba government's crack-
down on dissidents in April 2003 further strained FU-Cuban ties and
plans for Cuba to join the Cotonou Agrcement were again dropped.™ The
carrot ol accession to the Cotonou Agreement could not induce the re-
gime in Havana to make concessions on human rights and democracy.

3 Section SON Forergn Operations Appropriations et and Sector S02B0Nccnon ool erc en Nssis
tance Act ol 19660 as amended

330 See T BeoNonist (20030 Caserers erin phonev var, 23Ny 2003 po 30 and Gosepse e - 00T pp.
2020
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Nevertheless, the Council reaffirmed that “constructive engagement re-
main the basis of the European Union’s Policy towards Cuba.™™

Similarly. the U.S. frequently criticizes the European Union for its failure
to pressure Iran on nuclear proliferation and international terrorism.
However. negotiations on a Trade and Cooperation Agreement between
the Europecan Commission and Iran have been called into question be-
cause of Iran’s development of a nuclear program. The Council explicitly
linked progress on cconomic relations between the Union and Iran to
progress in “four arcas ol concern. namely human rights. terrorism, non-
prolifcration and the Middle East Peace Process.™ 1t will surprise most
obscrvers if the incentive of a trade and cooperation agreement offered
by the EU can achicve what U.S. sanctions have been unable to do.

A related development is the growing emphasis on the individual account-
ability of those in power for the unlawful acts of states. This emphasis
gocs hand in hand with the shift towards more targeted sanctions by the
European Union. It is manifested both in economic measures targeted
against individuals and in recent efforts to bring those responsible for un-
lawful acts to justice. In 1993, Belgium. for example. passed a law that al-
lowed its courts to prosccute anyone in the world for genocide. war crimes
and crimes against humanity, wherever they were committed. Complaints
filed in Belgium courts involve four Rwandans for their role in the 1994
ocnocide, Iraqi President SAppam HusseaN, Chile’s General AUvGusTo
PinoctieT. and Isracli Prime Minister ARIEL SHARON for alleged crimes
against humanity during his time as Isracls minister of defense in the
1980s.™ Under international pressure. Belgium severely limited the juris-
diction of its courts in 2003,
supported the establishment of ad hoc tribunals for the former Yugo-
slavia and Rwanda and have been a driving force in the creation of the
International Criminal Court (ICC). Common positions adopted by the
Council of Europe outline the EUs support for the effective functioning
of the ICC and its goal of enlisting universal support for the Court.™ EU
Guiding Principles put forward proposals for arrangements concerning

At the international level. European nations

36 General Affairs and External Relations, 2322 Council Meceting, External Affams. Brussels. 21 July
2003, T1439:03 (Presse 200).
37 General Affairs and External Relations, 2522 Counctl Mecting, External Aftairs, Brussels. 21 July

2003, 11439/03 (Presse 200)

38 See Brasn, Constany (2002). Belgian appeals court throws out war erimes case against Israch Prime
Minister Ariel Sharon, Associared Press, 26 Tune 20020

39 Sce New York Tivies 2003y, Beleivon Scales Back it War Crimes Law qnider US0 Pressures 2 August
2003, p. o,

40 See Council Common Posttions 20010:443/CESP and 2002 474HCESP.
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conditions for the surrender of persons to the Court. While this can only
be speculative, it seems likely that European nations will increasingly make
usc of the ICC in response to threats to international security and care-
gious violations of human rights.
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