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Abstract

L aw and economicsin Germany wasdominated by regulation, competition, and
‘German Ordnungspolitik’ until the early 1970s. Since then, German scholars
have published a broad body of work in German and in the English language,
covering fields like contract law, environmental law, labor law, public law,
bankruptcy law, constitutional economics and legal procedure. Also in the
1970s, teaching activities were started at German universities. In addition to
this, several (bi)annual conferences on law and economicswere launched. The
foundation of some research centers gave afurther impetus to the German law
and economics movement.

JEL classification: KOO, A20

Keywords. German Literature, Teaching Activities, Conferences, Research
Institutes on Law and economics

1. Introduction

Until 25 years ago, research in the field of law and economics in Germany
mainly focussed on competition and regulation. Discussions on the relation
between jurisprudence and economics took place only occasionally, see for
example Stiitzel (1966) and Jahr (1966). Sincethelate 1970s however, thefirst
German bookson other aw and economicstopi cswere published, such asKunz
(1976a) on the economics of individual and collective crime, Behrens (1986)
on Political Economics, and Adams (1981) on procedural law. A collection of
seminal law and economics papers, trand ated into German, was published by
Assman, Kirchner and Schanze (1978).

Since then, publications by German scholars have covered al fields of law
and economics. Teaching programs were installed and new research
institutions were founded. A lot of these publications were published in
English, athough the bibliography attached to this chapter is limited to
contributionsin German. Of course, the discussion aswell asthe bibliography
can only give a brief overview, which does not claim to be compl ete.
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2. German ‘Ordnungspolitik’

German research on competition policy traditionally focussed on
‘Ordnungspoalitik’, a term that can roughly be translated as ‘Institutional
Palicy’ or as‘ Constitutional Political Economics'. Theterm refersto the legal
and organizational means governments can use to influence the institutional
framework of the economy. Within this framework, the economic actors are
free to pursue their own goals. W. Eucken, E. Hoppmann, C. Watrin and H.
Willgerodt are among the early contributorsto thistraditional approach. Since
1949, the' ORDO. Jahrbuch fuer die Ordnung von Wirtschaft und Gesell schaft’
annually publishes papers on ordnungspoalitik.

Not only economists but also lawyers contributed to this field of research,
seefor example Boehm (1980), Mestmaecker (1978) and Mdschel (1988), who
wrote many papers on German and European competition law with a clear
economic focus. Law scholars as well as economists serve in several federa
commissions, which turned out to be an important interface for the
interdisciplinary transmission of research results. Ingo Schmidt developed an
early expertise in the comparison of US and German competition law, see for
example Schmidt (1973a).

The10th volume of theJahrbuch fuer Neue Politi sche Oekonomieprovides
an overview of newer ideas on ‘ordnungspolitik’, see Boettcher, et al. (1991).
In 1979, thefirst Symposion on* New Political EconomicsalsOrdnungstheorie’
took place. These papers were published in 1980.

3. New Law and Economicsin Germany

3.. Basic Concepts

German law scholars sometimes criticize thelaw and economics movement for
focussing on efficiency, and argue against its usage as alegal principle for the
judicature, such as Fezer (1986). Ott and Schéfer (1988) and Weise (1991)
dicussed Fezer's article. Eidenmueller (1995a) has written a comprehensive
book on thisimportant debate, with a detailed review by Schmidtchen (1997).
Kunz (1985a) was one of the first books in German on the evolution of norms
and orders, followed by Hutter (1989). Witt (1988) und Kerber (1992) examine
theimpact that institutions have on competition and innovation. The evolution
of judge-made law was analyzed by Wangenheim (1995).

3.2 Contract Law and Externalities

An important field for German law and economic scholars is environmental
economics, seefor exampleL ehmann (1992b) on Environmental Liability Law.
Endres (1993) has analyzed instruments of Environmental Policy in a project
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on International Environmental Contracts. He also doesresearch into Tort and
Liability Law (see Endres, 1991b). A game theoretic approach to this subject
was chosen by Jost (1997a).

Lawyers as well as economists broadly covered the field of workers
participation and labor law (see Nagel, 1988b or Eger (1995b) anayzed
long-term contracts. Workers participation as a mean to protect quasi-rents
from sunk investmentswas analyzed by Schmidtchen (1987a). Adomeit (1996)
covers labor regulation.

Weck-Hannemann (1996) wrote about female employment and family
taxation. Walwei (1993) provides an analysis of the regulation of private
employment agencies.

Druckarzeyk started to do research into insolvency law and reorganization
in 1980 (see for example Druckarczyk, 1987c). An early contribution to the
economic analysisof insolvency law wasmade by R. Schmidt, seea so Schmidt
(1981b). On the regulation of finance and loans, see Herrmann (1994) or
Terberger (1987). Intellectual Property Rights are discussed by Koboldt and
Schmidtchen (1991) and Tietzel (1994). The economics of international trade
and theterritoriality of law isthe subject of Schmidt-Trenz (1990a), who tried
to explain therole of international trade firmsfrom an institutional economics
viewpoint. K6tz (1986) analyzes international private law harmonization.

3.3 Public Law and Procedural Law

Besidesthework on‘ ordnungspolitik’ , German scholarsalso contributed to the
economic analysis of constitutions, see for example Vanberg (1982b). The
relevance of congtitutional economicsfor economic policy isdiscussed by Voigt
(1996). Leschke (1993) relates economic theory of constitutions to the concept
of democracy. Schmidt-Trenz (1996) points out the two basic dilemmas
institutions have to solve simultaneously: the contribution and the delegation
problem. The Jahrbuchfuer Neue Politische Oekonomievol. 15 collectsarticles
that were presented during a symposium on ‘New Forms of Cooperation
Between State and Citizens' (see Schenk, Schmidtchen and Streit, 1996).

An application of constitutional economicsto drug policy was provided by
Erlei (1992) and Kaoboldt (1995¢). Adams (1994) wrote on the costs and
benefits of drug liberalization, whereas Frank (1995) analyzed smoking bans.
Contributions to the economic analysis of the welfare and health care system
were provided by Schulenburg (1993) and Seidl (1988a). Schoffski (1995)
writes about the regulation of German pharmacies.

Civil and criminal procedure seem to be less attractive as subjects of
economic research than substantive law. After some contributions by Adams
that were published in the early 1980s, only afew paperson thistopic followed,
such as Schéfer and K6tz (1992). Schéfer (1995) points out the productive
function of jurisdiction for the creation of cooperation rents. Only recently, had
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this field gained more attention (see for example Ott and Schafer (1996) on
plea bargaining, or Schmidichen and Kirstein (1997), who analyze the
motivational impact of procedural rules on potential litigants.

4. Teaching Activities, Resear ch Centersand Conferences

One of the oldest ingtitutions in Germany working in the field of law and
economics is the Institut fuer Genossenschaftswesen in Munster, which was
founded in 1947. Nowadays, it is concerned with analyzing different forms of
cooperation, such asfranchise contracts, or * Genossenschaften’ (buyer or seller
cooperatives), making use of the framework of New Ingtitutional Economics,
see Bonus (1981b). Also in Minster, Grossekettler edits the Schriften zur
wirtschaftswi ssenschaftlichen Analyse des Rechts.

Teaching activitiesin law and economics started in the early 1970s. Some
interdisciplinary courses have been organized, such asseminarson competition
and cartel law in Stuttgart or in Tubingen. The annua workshop in law and
economics in Maastricht (the Netherlands) was launched by the German
scholar Jirgen Backhaus in 1987. Since 1984, Backhaus has co-edited the
European Journal of Law and Economics.

In Hamburg, Ott and Schéfer installed an Erasmus program for
postgraduate students from 18 European countries, and integrated law and
economics into the Law Faculty. Their textbook (Ott and Schéfer, 1996) was
recently published in the 4th edition. Since 1988, Ott and Schéfer have
organized a biannual conference on law and economics in Travemuende.
Together with R. van den Bergh, they founded an Institute of law and
economics at the University of Hamburg. The same university also hosts a
Center for Research in Law and Innovation, founded by W. Hoffmann-Riem.
Also in Hamburg, P. Behrens, M. Holler, C. Ott, H.-B. Schéfer, and W. Walz
edit a law and economics publication series, called ‘Schriftenreihe zur
oekonomischen Analyse des Rechts'.

The first annual meeting on New Political Economics took placein 1981.
Nowadays it isorganized by K.-E. Schenk, D. Schmidtchen and M. Streit. The
papersof thisconference are published in theJahrbuecher fuer Neue Politische
Oekonomie. D. Schmidtchen has founded the Forschungsstelle fuer die
oekonomische Analyse des Rechts (Center for the Study of Law and
Economics) at the University of Saarbruecken. The recently founded
Max-Planck Institute for Research into Economic Systemsin Jenais mainly
concerned with transition economics. Itsstarting point inthe attempt to explain
the change of economic systemsistheideathat economic development mainly
depends on the institutional framework (see for example Streit, 1996). The
Walter-Eucken Ingtitut in Freiburg publishes lectures and papers on economic

policy.
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In 1994, B. Nagel, P. Weiseand T. Eger founded an Institut fuer Recht und
Oekonomis (Institut for Law and Economics) at the University in Kassal. I.
Schmidt has founded a center for research into competition policy and cartel
law at the university of Stuttgart. In Trier, the Institut fuer Arbeitsrecht und
Arbeitsbeziehungenin der Européi schen Gemeinschaft (I nstitutefor Labor Law
and Labor Relations in the EU) uses institutional economics to perform
empirical comparisions of the labor law of different European countries (see
Sadowski and Kurth, 1991).

R. Richter is the founder of the Wallerfangen summer school (nowadays
organized by U. Schweizer), and started the annual Wallerfangen conference,
which in part covers law and economics subjects. The papers presented in this
conference are published in the Journal of Theoretical and Institutional
Economics (JTE), which is now edited by E. Schlicht.
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