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Abstract:

In this paper we compare the privatisation and deregulation experience of Ger-
man railroads with the telecommunications sector. In section 2 the period of na-
tionalisation, legal entry barriers and self-regulation for the German railroad and
the telecommunications sector is characterized. Section 3 is devoted to the priva-
tisation and entry deregulation during the German telecommunications reform as
well as the German railroad reform. In section 4 the need for a sector-symmetric
regulatory approach is derived, with particular emphasis on the phasing-out po-
tentials of sector specific regulation. It is shown that the problem of non-
discriminatory access has to be solved with respect of the railway infrastructure
as a whole, whereas in telecommunications only the local loop may create a re-
maining regulatory problem.
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1. Introduction

Although the term privatisation has been used in different ways (e.g. Thiemeyer,
1986, pp. 7-10), its most common use is the sale of publicly owned assets (e.g.
Kay, Thompson, 1986). Thus, privatisation focuses on the introduction of the
monitoring effects of the capital market, such that the threat of bankruptcy or
take-over may increase if the level of firm efficiency is declining. There exists a
considerable amount of literature, comparing the relative efficiency of private
and state-owned enterprises (public enterprises) in many sectors of the economy,
such as garbage collection, health service, financial services, fire brigades, dif-
ferent modes of transport services (road transport, rail transport, air transport
and shipping), energy production and distribution, and water generation and dis-
tribution etc.1 This literature is rather controversial on the question, whether pri-
vate firms are in every case more efficient than public-owned firms. It has been
argued that a mere transfer from state monopoly to private monopoly would not
seem to be sufficient to guarantee efficiency. The implications of the property
rights theory have shown that a private firm which has market power will have
significant freedom to pursue alternative goals and to behave inefficiently. Its
managers too may seek to increase the scale of their operations or to minimise
the degree of change to their customary working practices. According to Pom-
merehne (1990, pp. 45ff.), larger efficiency gains can only be expected if priva-
tisation is complemented with market liberalisation, whereas mere privatisation
In a non-competitive environment does not promise a significant efficiency gain.

In this paper we compare the privatisation and deregulation experience of Ger-
man railroads with the telecommunications sector for several reasons: Both sec-
tors have experienced a long period of public enterprise in contrast to, for exam-
ple, the energy sector, which has a long tradition of private firms. Whereas the
railroad sector still has significant subsidy requirements, telecommunications
networks are profitable in nature.

1 A survey of this large amount of studies is provided in Pommerehne, 1990, table 1,
pp. 34-37.



Network industries can be differentiated in network services and complementary
network infrastructure. Whereas network services can be provided efficiently in
competitive markets without market regulation, the provision of network infra-
structures does require sector-specific regulation. To the extent that network in-
frastructures have the characteristics of a monopolistic bottleneck (natural mo-
nopoly in combination with irreversible costs), non-discriminatory access has to
be guaranteed, otherwise competition on the complementary service markets is
hampered or becomes completely impossible (e.g., Knieps, 2001).

The period of nationalisation has been complemented with legal entry barriers,
protecting the state-owned enterprises globally (end-to-end), including network
infrastructures as well as network services. At the same time network industries
were mainly self-regulated. Since the privatisation debate in Germany (as well
as in other European countries) has been strongly motivated by the attempt to
introduce competition on the network service level, it has been complemented
with entry deregulation and the introduction of sector-specific regulation of net-
work access. The major success of privatisation has not been due to the transfer
from state-owned to private firms, but to the entry deregulation of the network
industries. Although the necessity of sector-specific regulation instead of self-
regulation has in the meantime been increasingly recognised, the design and im-
plementation of proper regulation of network access is still an important area of
future institutional reform in network industries. For this purpose it seems of
particular importance that the chosen case studies (telecommunications and rail-
road systems) point out the importance of variety and search for new solutions
on the network service level which can most successfully be found by means of
active and potential competition. While competition plays an important role for
telecommunications infrastructure (e.g. Sidak, Engel, Knieps (eds.), 2001), rail-
way infrastructure remains a long-lasting monopolistic bottleneck. As a conse-
quence, forward-looking perspectives regarding the potential for the phasing out
of sector-specific regulation remain quite different for telecommunications as
compared to the railroad sector.

The paper is organized as follows: In section 2 the period of nationalisation, le-
gal entry barriers and self-regulation for the German railroad and the telecom-



munications sector is characterized. Section 3 is devoted to the privatisation and
entry deregulation during the German telecommunications reform as well as the
German railroad reform. In section 4 the need for a sector-symmetric regulatory
approach is derived, with particular emphasis on the phasing-out potentials of
sector-specific regulation. It is shown that the problem of non-discriminatory
access has to be solved with respect of the railway infrastructure as a whole,
whereas in telecommunications only the local loop may create a remaining regu-
latory problem.

2. The period of nationalisation, legal entry barriers and self-regulation

2.1 From private firms to a nationalised industry —
The case of Prussian Railway system

Since privatisation is the partial or total transfer of an enterprise from public to
private ownership, it is the exact reverse of nationalisation (e. g. Bos, 1989,
p. 218). In the specific case of Germany’s railways, generations of transport
economists had regarded the nationalisation of the Prussian railways from 1879
onwards as the logical and cogent solution for railway systems as such, disre-
garding the fact that even then alternatives existed (Fremdling, Knieps 1993,
p. 129ff.).

The promoters of the centralised state-owned and state-operated railway system,
which finally emerged in Prussia, justified nationalisation in order to counteract
the tendency towards cartels and further monopoly exploitations and subsequent
excessive access charges, asymmetric access conditions, incompatible railway
tracks or intransparent tariff systems. By considering nationalisation as a substi-
tute for access regulation they distracted from the real regulatory problem of
guaranteeing non-discriminatory access as a precondition for competition on the
track. After all, competition on the track had been excluded. The major argu-
ments in favour of a competitive supply of railway services on the same track
had already been put forward before nationalisation. Firstly, for the supplier of
the best transportation services such a scheme would have provided the possibil-



ity to use the best route instead of forcing him to build unnecessary tracks; sec-
ondly, the discretion of monopolistic railway-owners with respect to the quality
of their transportation services and their tariffs could have been checked; and
finally, the competitive supply of transportation services would have reduced
tariffs to a cost-oriented low level, and so have increased the efficiency of trans-
portation.

This competition on the track, however, was never implemented. During the ini-
tial phase of railway construction the government had been primarily interested
in the promotion of railways by attracting private profit-seeking capital rather
than worrying about potential monopoly rents. By not enforcing competition on
the track moderate profits were secured. During the second phase monopolistic
practices were considered sufficiently checked by stimulating competition
among lines. During the third phase increasing cartelisation made another
change of policy overdue. Thus competition on the track gained a prominent
place in the intense discussion that arose before nationalisation in the late 1870s
(Fremdling, Knieps, 1993, p. 130).

The major reason for nationalisation from 1879 onwards — beyond military rea-
sons — was that railway revenues served as a substitute for proper taxes in order
to finance Prussia’s budget (Fremdling, 1980, p. 34, table 4). These were obvi-
ously not based on sector-specific economic rationality, but on more general
reasons. The widely held discussion focussing on the distinction between state
and private railway systems obscured the relevant question of regulation. The
Prussian railway law of 1838 already provided the legal framework to regulate
railways in such a way that the advantages of broad competition could have
been gained. During the period of competition among lines, however, this regu-
latory framework was rather superfluous. But as soon as the competition among
lines weakened, it became urgent to apply efficient regulatory instruments. Since
the complete nationalisation of Prussia’s railway system in the late 1870s — in-
cluding tracks and services — was considered a substitute for access regulation,
the disaggregated regulatory framework of the Prussian railway law was never
implemented.



2.2 State-owned enterprises in postal and telecommunications networks

In Germany, the exclusive rights of Federal Institutions to telephony and tele-
graph activities were established in 1892 in the Law on Telegraphy. This Law
was slightly revised in 1928 in the so-called “Fernmeldeanlagengesetz” (FAG).
It entailed the exclusive monopoly rights over telephony. It has been exercised
for the public services by the Ministry of Post and Telecommunications (DBP)
and for the military services by the Defence Ministry. The DBP, which provided
the civilian services exclusively, did so according to Article 87 of the Basic
Constitutional Law of 1949 (Grundgesetz), in the form of a federally-owned
public administration. The precise details were laid down in the Postal Law of
1953 (PostVwG). A Board of Overseers, which was created under the same
Law, exercised certain controls and had a supervisory function over the DBP.
For example, it had to approve the annual budget, changes in the tariff level and
structure and the introduction of new services. Its 25 members included a tech-
nical specialist for telecommunications and a specialist on budget and finance.
The rest were political appointees, such that the control was more political and
actually much more one in name than in spirit, strongly relying on self-
regulation. The Minister for Postal Affairs, for example, was able to specify in
detail the actual user guidelines, which were the legal rules for using the tele-
communications system.

The DBP was the sole provider of the public switching and transmission sys-
tems. These were planned and installed by the DBP. It purchased the equipment,
maintained and extended it and had, therefore, an important monopoly power in
the market for telecommunications equipment.? In addition, the DBP also regu-
lated the utilisation of the network. It specified who, and to what extent, was al-
lowed to utilise the network. The utilisation of existing services for third parties
was only possible under very restrictive criteria (for example only for wholly-
owned subsidiaries).?

2 Technical conception, development and production were carried out by a number of
domestic equipment suppliers.

® For more details see Knieps, Miiller, von Weizsacker, 1982.



3. Privatisation and entry deregulation
3.1 The German telecommunications reform

In Germany a new law was passed on 1 July 1989,* restructuring the traditional
Deutsche Bundespost into three independent enterprises: Postal Services, Tele-
communications Services and Postbank, which were finally privatised. For tele-
communications the public enterprise DBP Telekom has been transformed into
the privatised Deutsche Telekom AG in 1995. Although the state still holds a
large part of the shares, privatisation can be considered as real, not only as for-
mal, because a significant part of the shares are traded at the stock exchanges.

Privatisation of the former Deutsche Bundespost has been accompanied by entry
deregulation in two steps. Under the strong influence of the Commission’s
,»,Green Paper on the Development of the Common Market for Telecommunica-
tions Services and Equipment” (KOM (87) 290 fin.) of June 1987 partial entry
deregulation was introduced in European countries. There have been controver-
sial debates on the costs and benefits of global entry deregulation. The obstacles
to comprehensive entry deregulation did not, however, exclude the possibility of
partial entry deregulation. Partial entry deregulation included free entry into
terminal equipment supply and into value added network services (VANS) on
the basis of the physical network provided by the network monopolist. There
were two reasons why partial entry deregulation was politically feasible. First,
partial entry deregulation was a useful measure to avoid large business users
placing their telecommunications centres abroad and maintaining only enlarged
terminals within the country. This danger was imminent because European
countries are relatively small and therefore in a potentially competitive situation
vis-a-vis each other. Second, the network monopolist had an interest in allowing
partial entry deregulation and promoting VANS competition on its network. For
as a public monopoly, the network monopolist was relatively inefficient and un-
able to exploit the whole innovation potential within the telecommunications

* Gesetz zur Neustrukturierung des Post- und Fernmeldewesens und der Deutschen
Bundespost (Poststrukturgesetz) vom 8. Juni 1989, Bundesgesetzblatt Teil I vom 14.
Juni 1989, pp. 1026-1051.



market. By means of the exclusive provision of network facilities, however, it
could always skim part of the innovation rents generated by private entrepre-
neurs.

The partial deregulation of the telecommunications sector already resulted in
free entry into terminal equipment supply and value-added network services,
employing the physical network of the DBP Telecom monopoly. Moreover, in
addition to DBP Telecom two alternative mobile communications providers
were licensed. Although the voice telephony market was still monopolised, long
distance tariffs were falling by about 20 % during the period 1996-1998.
Between 1989 and 1994 tariffs for households had already been decreasing by
9.3 % (Boss et al., 1996, pp. 194f.). This already indicates not only the techno-
logical process in the telecommunications sector, but also the increasing insta-
bility of partial entry deregulation. Due to the tendency to mix voice and data
communications services it became increasingly difficult to differentiate be-
tween legally protected voice telephone services and competitive value-added
network services (e.g. Knieps, 1989, pp. 179f.).

The “Green Paper on the Liberalisation of Telecommunications Infrastructure
and Cable Television Networks” issued by the Commission in October 1994
(KOM (94) 440 endg.) again strongly influenced the process of the liberalisation
of European telecommunications. The “Full Competition Directive™ of 13
March 1996 demanded that member countries allow free entry into all parts of
telecommunications. The new telecommunications laws allowing overall market
entry were enacted by the national parliament during 1996, coming fully into
effect on 1 January 1998. In order to make free entry into all parts of telecom-
munications politically acceptable it was necessary to split the silent coalition
between the telecommunications administration and small users. An important
solution was the implementation of the concept of a universal service fund into

> Commission Directive 96/19/EC of 13 March 1996 amending Directive 90/388/EEC
with regard to the implementation of full competition in the telecommunications
markets, OJ L 74, 22. 3. 1996, p. 13 (the ,,Full Competition Directive®).



the new telecommunications law.® The purpose of the universal service fund is
to keep the traditional subsidy of the small users stable and only change the way
it is financed from internal to external subsidisation. In order to make sure that
the small users would not oppose deregulation it seemed to be important to
guarantee the price-level of the traditionally internally subsidised services as
upper boundary (“social contract” pricing) (e. g. Blankart, Knieps, 1989).

Since the comprehensive opening of the networks massive commercial invest-
ments in alternative long distance infrastructures have been undertaken and in
this area there is now both active and potential competition. Although the mar-
kets for long distance telecommunications services are still frequently character-
ised by economies of scale and economies of scope, there is nevertheless active
and potential competition. Since overall free entry became possible, the per-
formance of the German long distance telecommunications market has improved
strongly: This includes a large number of service providers, providing an in-
creasing scope of services, entry of several network carriers, strongly decreasing
prices for long distance calls etc. (cf. Gabelmann, Grof3, 2003, pp. 107f; Stumpf,
Schwarz-Schilling, 1999).

After global entry deregulation three types of providers of long distance voice
services emerged. The traditional incumbent Deutsche Telekom, alternative
network providers (“nationale Vollsortimenter”) which invested heavily in infra-
structure and switch based service providers which hardly invested in infrastruc-
ture. During the competition process differences in the price setting behaviour of
the different types of firms could be observed. The intense price competition in
the winter of 1998/99 not only reduced the overall level of prices, it also resulted
in a convergence of prices. The internet and printed media were full of price in-
formation, agencies also provided information and the providers themselves ad-
vertised aggressively with price as the decisive variable in long distance tele-
communications (Brunekreeft, GroR3, 2000, p. 932).

® See section 2 (8§ 17-22) of the German telecommunications law TKG of 25 July
1996 as well as the Telekommunikations-Universaldienstleistungsverordnung of 30
January 1997.



Whereas Deutsche Telekom held 100% of the market share for voice telephony
before global entry deregulation, the market share of the competitors strongly
increased during the period of competition. The competitors’ market share
(share of traffic volume in minutes) for national long distance calls, including
regional calls, increased from 10.3 % in 1998 to 34.7 % in 2001; the market
share for international calls increased from 20 % in 1998 to 51 % in 2001 (Mo-
nopolkommission, 2001, p. 45).7

3.2 The German railroad reform

On January 1, 1994, the ,,Bahnstrukturreform* was enacted, based on the report
of the ,,Regierungskommission Bundesbahn®, which was appointed by the gov-
ernment in 1989 (e.g. Ewers, 1994; Boss et al., 1996; Knieps, 1996). The transi-
tion from a public enterprise to a firm under private law in the form of a joint
stock company can only be called formal privatisation (rather than a real privati-
sation by sale of publicly owned assets), because the state is still the sole owner
of the Deutsche Bahn AG (DB AG). Separate branches for infrastructure (DB
Netz AG), commodity transportation (DB Cargo), passenger long-distance
transportation and passenger local transportation have been founded. Financial
reasons also played a non-negligible role for the privatisation initiative. In con-
trast to the Prussian railway case nearly a century ago, the Deutsche Bundesbahn
and the Deutsche Reichsbahn, its counterpart in East Germany, suffered from
large amounts of debts (33,5 Mrd. €). The first step of the privatisation thus con-
sisted of the relief of the liquidation of debts and the endowment with new capi-
tal.

A major goal of privatisation has been the entry deregulation of train services in
the context of the liberalisation of European transportation markets. Accounting
separation between service level and infrastructure level was considered a nec-
essary precondition to guarantee non-discriminatory access to the tracks for all
providers of train services. DB Netz is obliged to provide access to the tracks of

At that time no preselection and call-by-call were available for local calls.
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the service providers on a non-discriminatory basis. Access charges have to be
paid by all users of the infrastructure. However, the state is contributing to the
financing of the infrastructure, in particular by so called ,,Baukostenzuschiisse®.

Active competition on the German railroad market is focussed on commodity
transportation within Germany as well as local passenger transportation. Entry
into cross-border transportation can rarely be observed; cabotage on foreign
networks within other EU countries does not exist. Competitive subscriptions
for subsidies for local passenger transportation take place only to a limited ex-
tent (e.g. Aberle, Eisenkopf, 2002, p. 68).

The strong national orientation of the capacity management of track capacities
was caused by the traditional national railroad monopolies. Transborder orienta-
tion within the international union of railways (UIC) has been minimised with
respect to standardisation (e.g. Knieps, 1995). Therefore, optimisation is
strongly limited to national railroad systems. A long-term objective could be the
founding of a European train traffic control agency responsible for the co-
ordination of Europe-wide train services. Such a development could be strongly
stimulated by separating train control from national rail infrastructure policies.

There has been an intense controversy on the issue of separating railway infra-
structure from railway services and not only formally privatising the service
companies of the Deutsche Bahn AG (e.g. Knieps, 1996, p. 44; Wissen-
schaftlicher Beirat beim Bundesministerium fir Verkehr, 1997, p. 632). This,
nevertheless, has not succeeded so far. Until recently, German railways were
only formally privatised. Since private capital can only be raised if risk-
equivalent interest rates can be expected, privatisation shifted public attention to
the cost covering possibilities of access charges to the infrastructure.

DB AG issued its first access pricing system on July 1, 1994, consisting of sepa-
rate catalogues of prices and conditions for access to its tracks for passenger
transport and for freight transport. Its major characteristics were quantity re-
bates, based on the total amount of train kilometres undertaken on the track net-
work of DB AG. Its successor, the second access pricing system (TPS 1998)
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was issued by DB AG in June 1998. This revised rail track tariff system featured
a two-tier level of charges. After obtaining an InfraCard, the track user was
charged a lower variable price or, on the other hand, without using this card, he
was charged higher rates according to the actual services made use of. Within
each demand group, rail track users were treated on equal terms. In the case of
capacity constraints arising from the sheer volume of rail track usage, customers
using “InfraCards” or the “VarioPreis” (variable charges system) were treated
equally. The third access pricing system (TPS 2001), issued by DB AG in 2001,
was characterised by a linear tariff without volume discounts or optional In-
fraCard. Instead elements of product differentiation in the form of different
categories of track capacities are offered.

The access charges ("Trassenpreise”) of the DB AG have been unregulated so
far. The newly founded railway-agency ("Eisenbahn-Bundesamt™) only had the
task to settle conflicts between the DB AG and third parties which arise in the
context of access conditions and access charges. Earlier critics of the DB AG
access charge policy already indicated that the overall level of the access
charges would be too high (Aberle, Brenner, 1994, pp. 707-708). One reason
would be the overload of employees of DB AG.

Until now the revisions of the access charge system of the DB AG only took
place in reaction to public discussions. In particular, the reproach that quantity
discounts or non-linear tariffs would be unilaterally in favour of the position of
DB AG as dominant supplier of rail transportation services and therefore condi-
tions of equal access to the tracks would be disturbed has led to the introduction
of linear access charges, which are obviously inadequate to attract more traffic
to the railway systems.
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4. The search for an adequate regulatory scheme
4.1 The need for a sector-symmetric regulatory approach

In the past, telecommunications policy has been strongly influenced by asym-
metric market power regulation with an intrinsic bias against incumbent carriers.
As a consequence, excessive regulation due to an oversized regulatory basis oc-
curred. The specification of the regulatory basis is not explicitly founded on the
identification of network-specific market power, instead classification as a
dominant firm as laid down in competition law is chosen as the central precondi-
tion to justify sector-specific regulation. For example, the provision of long-
distance telecommunications infrastructure and voice telephony services by a
carrier classified as dominant on those markets has been considered non-
competitive, although active and potential competition in itself is sufficient to
discipline market power. A necessary requirement for future regulatory reform
is the application of a symmetrical regulatory approach, focussing on network-
specific market power based on monopolistic bottlenecks with no intrinsic bias
towards any firm or technology.

Criteria like relative market share, financial strength, access to input and service
markets etc. can only serve as a starting point in order to evaluate the existence
of market power; but the development of an ex ante regulatory criterion creates
a need for a more clear-cut definition of market power. This is even more impor-
tant, because “criteria for conjecturing a dominant position” (“Vermutungs-
kriterien”) on the basis of market shares can lead to wrong criteria for govern-
ment intervention in network industries.

It is important to identify the regulatory basis by means of Stigler’s concept of
entry barriers, focussing on the long-run cost-asymmetries between incumbent
and potential entrants.® The sector-specific characteristics of network structures
(economies of bundling) are not a sufficient reason to conclude that market

8 “A barrier to entry may be defined as a cost of producing (at some or every rate of

output) which must be borne by a firm which seeks to enter an industry but is not
borne by firms already in the industry” (Stigler, 1968, p. 67).
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power must exist.® It is necessary to differentiate between those areas in which
active and/or potential competition can work and other areas, so-called monopo-
listic bottleneck areas, where a natural monopoly situation (due to economies of
bundling) in combination with sunk (irreversible) costs exists. Sunk costs are no
longer decision-relevant for the incumbent monopoly, whereas the potential en-
trant is confronted with the decision whether or not to build network infrastruc-
ture and thus spend the irreversible costs. The incumbent firm therefore has
lower decision-relevant costs than potential entrants. This creates scope for stra-
tegic behaviour on the part of the incumbent firm, so that monopoly profits (or
inefficient production) will not necessarily result in market entry. Regulation of
network-specific market power is only justified in monopolistic bottleneck ar-
eas. In all other cases, the existence of active and potential competition will lead
to efficient market results.

Opened network sectors should not be immunised against competition law, thus
the objective of the concept of monopolistic bottlenecks is not the identification
of those potential market imperfections that exist on all markets, but rather the
development of stable criteria for the localisation of network-specific market
power. Only the existence of the latter justifies ex ante regulatory interventions,
as these are, by their very nature, more far-reaching than the ex post control of
general competition law that applies to all markets.

The network economic concept of monopolistic bottlenecks suggests a connec-
tion with the essential facilities doctrine resulting from US antitrust law, which

% The pressure of potential competition can be sufficient to discipline the behaviour of
the active supplier, even if he is the owner of a natural monopoly. Such networks are
called “contestable” (Baumol, Panzar, Willig, 1982). It seems obvious that, as soon
as competition works, the behaviour of markets for network services becomes more
complex than is assumed in the “simple” model of the theory of contestable markets.
Examples may be strategies of network differentiation, product differentiation, price
differentiation, creation of goodwill etc. However, even strategic behaviour on com-
petitive markets for network services should not lead to the opposite conclusion to
re-regulate these markets. In contrast, the very point of the disaggregated approach is
the development of the preconditions for competition on the markets for network
services.
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is now also being used increasingly in European competition law.” In accor-
dance with this doctrine, a facility can only be regarded as essential if the fol-
lowing two conditions are fulfilled: (1) market entry to the complementary mar-
ket is not actually possible without access to this facility, and (2) providers on
the complementary market cannot, using reasonable effort, duplicate the facility;
substitutes do not exist either (e.g. Areeda, Hoverkamp, 1988)."

The application of the essential facilities doctrine means that a traditional in-
strument of competition law can be used as a regulatory instrument. A facility is
regarded as essential when it fulfils the criteria for classification as a monopolis-
tic bottleneck facility in the context of the disaggregated regulatory approach.
The starting point for this approach is to differentiate between those network
areas in which active and/or potential competition is possible, and those network
areas in which stable network-specific market power can be localized.

The disaggregated regulatory approach involves applying the essential facilities
doctrine not only on a case-by-case basis, but to a category of cases, namely to
monopolistic bottleneck facilities. If the relevant market does not have the char-
acteristics of a natural monopoly, the application of the essential facilities doc-
trine would not only be pointless, but detrimental (e.g. Lipsky, Sidak, 1999,
p. 1220). The non-discriminatory conditions of access to the essential facilities
must be set out in more detail as part of the disaggregated regulatory approach.
In doing so, the application of the essential facilities doctrine must be seen in a
dynamic context. The aim must therefore also be to design the conditions of ac-
cess so as not to hinder infrastructure competition, but instead create an incen-
tive for research and development, innovations and investments at the facility
level. This is the only way to establish a balanced relationship between services
and infrastructure competition.

1% This means that access to ports, airports or railway networks can neither be refused,
nor granted under conditions that penalize competitors, without factual justification.

1 The fact that use of this facility is essential for competition on the complementary
market is occasionally expressed as a third criterion, as it reduces prices or increases
the volumes offered. This third criterion, however, only describes the effects of ac-
Cess.
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As a consequence, one should differentiate between the question whether net-
work-specific market power exists, and the question what kind of regulatory in-
tervention is suitable. According to the Hausman-Sidak Test a regulatory obliga-
tion to unbundle network elements is not automatically justified if a network
element meets the basic requirements of the essential facilities doctrine. There
would be a need to show also that market power could be exercised in the provi-
sion of telecommunications services to end-users in the relevant geographic
market by restricting access to the requested network element (cf. Hausman,
Sidak, 1999, p. 479).

4.2 Phasing-out potentials for sector-specific regulation

Although the general direction of the new German telecommunications law to
open all parts of the telecommunications sector for competition can be consid-
ered as an enormous step forward, the telecommunications law of 1996 con-
tained a strong tendency towards excessive regulation (e.g. Immenga, Kirchner,
Knieps, Kruse, 2001). In the meantime the telecommunications law of 1996 was
reviewed, and a revised telecommunications law was enacted in June 2004."
Since the focus of this revised law is also on infrastructure competition, it can be
expected that sector-specific regulation will decline in the future.

Issues of non-discriminatory access to railway infrastructure — including the
question of track-access charges — have been increasingly considered by the
German Cartel office. Only recently has the introduction of sector-specific regu-
lation to the German railroad sector been taken into consideration (e.g. Berndt,
2002, p. 209).

The sector-symmetric application of the disaggregated regulatory approach to
the sectors of railway and telecommunications shows that the problem of non-
discriminatory access has to be solved with respect to the railway infrastructure

12 Telekommunikationsgesetz (TKG) vom 22. Juni 2004, Bundesgesetzblatt Jahrgang
2004, Teil I, Nr. 29, ausgegeben zu Bonn am 25. Juni 2004, pp. 1190-1243.
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as a whole, whereas in telecommunications only the local loop may create a re-
maining regulatory problem. All other areas should be transferred into the sole
competency of the general competition law.

Instead of the rather opportunistic changes of access charge systems in the Ger-
man railroad industry, a more systematic regulation of the market power of the
track owner by applying modern regulatory instruments (e.g. price-cap regula-
tion) should be applied. The remaining regulatory problems are due to the mar-
ket power inherent in railway tracks. Whereas active and potential competition
of transport firms acting on the track initiates a trend towards cost-oriented
transportation tariffs, railway tracks themselves must be regarded as sunk costs
which cannot be shifted to another market. Therefore, if a potential competitor
plans an entry with a parallel track, the incumbent railway owner could reasona-
bly threaten to reduce his tariffs to the short-run variable costs. Thus, once a
railway network is completed, one cannot expect further entries with additional
tracks. The decision-relevant costs of entry include the costs of the tracks, which
could not be covered by tariffs based on short-run variable costs. In contrast to
the supplier of rail-services the track owner in question has therefore obtained
network-specific market power. Since competition among lines is lacking, un-
regulated access charges create the danger that the track owner exploits its mo-
nopoly power. Nevertheless, regulation should focus on the price level, leaving
the design of price structures as an entrepreneurial task to the infrastructure pro-
vider (e.g. Knieps, 2001, p. 284).

In contrast to railroads, in telecommunications large phasing-out potentials of
sector-specific regulation can be observed. Looking ahead, the Europe 2005 Ac-
tion Plan promotes a multi-platform approach to broadband development, driven
by strong competition between networks and services. In the meantime, the fo-
cus of the EU Commission shifts to considering the importance of technology-
neutral regulation avoiding favouring one technology over another. Technology-
neutral regulation is designed to allow provision of new services to lead to com-
petition between different network-access methods (facilities-based competi-
tion). As an important conclusion, the Commission states “When there is effec-
tive facilities-based competition, the new framework will require ex-ante regula-
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tory obligations to be lifted” (Commission of the European Communities, 2003,
p. 6).

Effective facilities-based competition will include high-speed access. From the
perspective of high-speed broadband access, the local loops of the established
telecommunication carriers therefore lose the characteristics of a monopolistic
bottleneck. Alternative broadband access technologies (cable modem, UMTS,
mobile access etc.) create economically sensible alternatives to xDSL. Due to
the increasing role of product differentiation, based on the different network
characteristics of these access technologies, the long-run convergence towards a
single globally dominating access technology seems unrealistic. As a conse-
quence, sector-specific regulation of broadband access — in particular line shar-
ing obligations — seems superfluous.

The aim of technology-neutral regulation is also stated in the revised telecom-
munications law enacted in June 2004 (8 1 TKG). This implies that in an envi-
ronment of competing network infrastructures ex-ante regulation should not be
extended but removed. Alternative competing broad-band access technologies
should not be regulated. Moreover, the traditional regulation of narrow-band
access should not be continued for historical reasons, but abolished as soon as
narrow-band access loses its bottleneck characteristics. Only then will the ade-
quate incentives for investments in new network infrastructures be provided and
an unbiased infrastructure and service competition be guaranteed.

5. Conclusions

As a consequence of privatisation and entry deregulation the application of the
general competition law as well as sector-specific regulation became increas-
ingly important, replacing the period of self-regulation. The division of labour
between sector-specific market power regulation and general competition law
varies strongly between the different network industries. A necessary require-
ment for future regulatory reform is the application of a symmetrical regulatory
approach, focussing on network-specific market power based on monopolistic
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bottlenecks with no intrinsic bias towards any firm or technology. The network
economic concept of monopolistic bottlenecks suggests a connection with the
essential facilities doctrine resulting from US antitrust law, which is now also
being used increasingly in European competition law. The disaggregated regula-
tory approach involves applying the essential facilities doctrine not only on a
case-by-case basis, but to a category of cases, namely to monopolistic bottleneck
facilities. Whereas all network services can be provided efficiently in competi-
tive markets without market regulation, the provision of network infrastructures
may require sector-specific regulation. The sector-symmetric application of the
disaggregated regulatory approach to the sectors of railway and telecommunica-
tions shows that the problem of non-discriminatory access has to be solved with
respect to the railway infrastructure as a whole, whereas in telecommunications
only the local loop may create a remaining regulatory problem. In contrast to
railroads, in telecommunications large phasing-out potentials of sector-specific
regulation can be observed. From the perspective of high-speed broadband ac-
cess, the local loops of the established telecommunication carriers are already
losing the characteristics of a monopolistic bottleneck. Alternative competing
broad-band access technologies should not be regulated. Moreover, the tradi-
tional regulation of narrow-band access should not be continued for historical
reasons, but abolished as soon as narrow-band access loses its bottleneck charac-
teristics.
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