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Abstract

The Thesis investigates the interface between State aid law and public procurement law with an
emphasis on analysing when the award of public contogatentracting authorities constitutes
State aid within the meaning of Article 107(1) TFEU. Article 107(1) TFEU prohibits any aid
granted by a Member State or through State resources in any form whatsoever which distorts or
threatens to distort competititny favouring certain undertakings or the production of certain
goods, in so far as it affects trade between Member States. Award of public contracts is
governed by procedural rules laid down in the public procurement Direuthiek lay out

specific rules and procedures for the award of public contracts. Furthermore, public contracts
can txunderspecific circumstancesbe awarded directly without the conduct of a tender
procedure. These situations are referred to as legal direct award of céntractact can be

legally awarded without the conduct of a tender procedureywbanthe value of the contract is
below the thresholds set out in the Directives. Finally, situations might occur where the award of
acontract directly taneconomic operator fisl under the scope of the procurement Directives

and thus should haveppenedhrough a tender procedure. Such situations are referred to as
illegal direct award of contracts. This Thesis analygegxtentto whichState aid rules appin

the abovemendned situations.

Chapter lintroduces the s@® and perspectives of this Thesi®l accounts for the
methodological approach taken. The angdyis the Thesis are legal dogmatic in the sense that
the research question asked leads to an answer thatsdekisout what laws, rather than

asking what the lawhould bga normative approach). The Thesis thereby aims at concluding
when the award of public contracts constitutes State aid within the meaning of Article 107(1)
TFEU.

Chapter 2 seeks to analygbe aims and objectives of public procurement rules and State aid
rules, respectively. The understanding of the objectives behind the two sets of rules is important
in order to answer the research question. It is found that public procurement rules@aiiSta

rules share the common objective of supporting the Internal Market by increasing and protecting
competition. The two sets of rules support this goal in different ways, but it is concluded that the

different means are not mutually exclusive.



Chapters 3 and 4 analyse the personal scope of the procurement rules and State aid rules. This
is done in order to conclude whether contracting authorities fall under the scope of the State aid
UXOHV W LV IRXQG LQ FKDSWHU WKIDW WX PIGHRIQ WHSIWS B
UXOHV FRLQFLGHYV ZLWK WKH FRQFHSW RI p6WDWHY XQGH
LQ FKDSWHU WKDW WKH FRQFHSW RI pHFRQRPLF RSHUDYV
WKH FRQFHSW RI grXhe Gtatdad buhd. Qhrefeby,@ G concluded that contracting
authorities are capable of transferring State aid to economic operators when they award public

contracts.

Chapter 5looks at the interface between the two sets of rules with regard tgiagsebether

public contracts are able to satisfy the cumulative criteria set out in Article 107(1) TFEU with
UHJDUG WR PHDVXUHV ZKLFK pGLVWR PWDR/X WKW A B MWFHKQU W
certain undertakings or the production of certailRg@@ WP G PHDVXUHV ZKLFK uDIIF
EHWZHHQ O0H P BEiHte§ad BovnebgUfes which distort or threaten to distort

competition it is arguedhat the obligation for the contracting authority to ensure that

competition is not distorted is embeddadhe public procurement Directives by way of an
obligation for the contracting authority to ensure that competition is not artificially narrowed
when public contracts are awarded. Then, the chapter analyses measures which favour certain
undertakings or # production of certain goods (the concept of selectivity). It is unsettled in the
case law from the CJEU how the concept of selectivity applies to procurement mdagires

argued that the requirement of selectivity cannot be deterraipedri, and thus whether the

award of public contracts are selective must be determined on-bycaase basis. In relation to

the three award situationsis argued that the principles of equal treatment and non
discrimination, as embedded in the procurement rueésgmble the concept of selectivity under
State aid law. It is found that no selectivity occurs in relation to legal direct award of contracts in
sofar as the general principles of the Treaty are adhered to. However, the same conclusion does
not apply forillegal direct award of contracts, especially in situations where the general

principles of the Treaty are not adhered to.

Chapter6 DFFRXQWYV IRU WKH FRQFHSW RI uDGYDQWDJHY XQG
assessing whether an advantagelieen conferred to the recipigihis relevant to conclude
whether the measure in question represents normal market conditidrtbus whether market

price has been paid. Then, the presumptions for the requirement of market price are deduced. It



is foundthat when State intervention is not given according to market conditions, market price
is not paid, and hence an advantage is conferred within Article 107(1) TFEU. Finally

argued that in cases where the State purchases goods and servicesl| theeged only if the

price paid exceeds the market price.

Chapter 7 contains an analysis of the conceptoD G Y D @ Yel&tidmit§ the award of public
contracts and discusses how and when an advantage occurs when public contracts are awarded.
It is emphasised that the CJ has not yet taken the opportunity to conclude whether the award of a
public contract constitutes State aid within the framework of Article 107(1) TFEU. For this

reason, the analysis is based on judgments from the GC as well agrdeitmin the

Commission. It is concluded that the benchmark for obtaining market price when public

contracts are awarded is not unambiguous. Hence, it is necessary to take the concrete
circumstances of the case into consideration when it is decided wtregteavard confers an
advantage on the winning tenderer. Accordingly, the benchmark for assessment of whether State
aid is granted when public contracts are awarded relies on a nuniaetoo$which are

indicative for whether market price has been oleighin

Chapter 8introduces and explairtke Market Economy Investor Principle (MEIMhich is the
benchmark applied under State aid law for assessment of whether a transaction from the State
involves an advantage for the recipiebisiconcluded that théEIP is not applicable to

contacting authorities when they purchase goods or services. Based on this conclusion, it is
discussedvhich other benchmark, if not the MEIP, is used when assessing whether the
contracting authorities confer an advantage onebgient when they purchase goods or

services. It is found that the Market Economy Purchaser Principle (MEPP) is the benchmark
used by the CJ to conclude whether an advantage has been conferred to the recipient, and it is

discussed what the MEPP contains.

Chapter 9is the conclusions of the Thesie contributions of this Thessse numerousthey

all contribute to conclude thabntracting authorities are capable of transferring State aid when
public contracts are awardaddthatthe benchmark forssessment of whether State aid is
granted when public contracts are awarded relies on a numtaetafswhich are indicative for
whether market price has been obtairtgdally, it is concludedhat thebenchmark used by the

CJ to conclude whether an ashtage has been conferred by contracting authorities to economic

operators is the Market Economy Purchaser Principle (MEPP).



Resumé:

Afhandlingen undersgger graensefladen mellem statsstgtteretten og udbudsretten med henblik p
at analyserghvornar tildeing af offentlige kontrakter tildelt af ordregivende myndigheder udger
statsstatte i henhold til artikel 107, stk. 1, TEUF. Artikel 107, stk. 1, TEUF forbyder enhver

stagtte ydet af en medlemsstat eller gennem statsmidler i enhver form, som fordrejerezller

med at fordreje konkurrencen ved at begunstige visse virksomheder eller visse produktioner, for
sa vidt som den pavirker samhandelen mellem medlemsstaterne. Tildeling af offentlige
kontrakter er underlagt procedureregler i udbudsdirektivénai der er fastsat seerlige regler

og procedurer for indgaelse af offentlige kontrakter. Desuden kan offentlige kontrakter under
seerlige omstaendigheder tildeles direkte uden udbudsprocedure. Disse situationer defereres

til i afhandlingen sontovlig direkte tideling af kontrakt Tildelingenkan veerdovlig uden

udfgrelse af en udbudsprocedure, f.eks. fordi kontraktens veerdi ligger under de graenser, der er
fastsat i direktiverne. Endelig kan der opsta situationer, hvor tildeliagkadntrakt direkte til
dengkonomiske aktgr falder ind under udbudsdirektivernes anvendelsesomrade og derfor skulle
have veeret gennem en udbudsproceds@idanne situationer betegnes i afhandlingen som

ulovlig direkte tildeling af kontrakter. Denne afhandling analyserer, i hvilkeéaong

statsstatteregler finder anvendelse i ovennaevnte situationer.
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1. Introduction and Methodology

1.1 Introduction
In recent years, it has been debated whether a procurement procedure can be used as a tool to

eliminate or reduce the presence of Staté @ide answer to this question is essential for public
authorities who risk breaching the ®taid rules when they award public contracts, but it is also

crucial for economic operators who risk having to pay back illegal Stafe aid.

Article 107(1) TFEU prohibits any aid granted by a Member State or through State resources in
any form whatsoever liich distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods, in so far as it affects trade between Member
StatesAccordingly, the rules on State aid are concerned with eliminating or prevensisifplpo
distortive effects of aid granted by the Member States, since such effects are perceived as

harmful for the Internal Market.

Award of public contracts is governed by procedural rules laid down in the public procurement
Directiveswhich lay out speiic rules and procedures for the award of public contrddts.

! The contributions othis topicinclude, but are not limitedto3 1LFRODLGHY DQG 6 6FKRHQPDH
Rl u$GYDQWDJHY LQ 6WDWH DLG DQG 3XEOLF 3URFXUHPHQW DQG WKH
$GYDQWDJH LQ WKH 1HZ *Es(AMN43 $6 *UDHOOV Pu3XEOLF SURFXUHP
UHRSHQLQJ \(2618) &-PEREG5212; P. Nicolaides and I.E. Rusgy& RPSHWLWLYH 6HOHFWL
8QGHUWDNLQJY DQG 6WDWH $LG :K\ DQG :KHQ 'RHV BRP.ARM-AODOLPLQDYV
*6 ‘O\NNH p7KH /HIDO %DVLV :KLFK :LOO 3UREDEO\ 1HYHU %H 8VHC
SURFXUHPHQW &REIWIHBHY * 6 ‘O\NNH p+RZ GRHV WKH &RXUW RI -XVYV
Union pursue competitioroaicerns in a public procurement confefe.P.L.R 2011 (6), 179.92; N. Tosics and N.

*DiO W3XEOLF SURFXUHPH@WKMHQIGY WD W H HDAREQRPQ BoidE@Han@idy J H 1
Newsletter 15 $ 'RHUQ pP7KH LQWHUDOGMM. RQ BEXWOHH@U& RXUHPHQW DQG
P.P.L.R 97-129; J. Hillger,u7KH DZDUG RI D SXEOLF FRQWUDFW DV VWDWH DLG Z
(2003), 3,P.P.L.R,109130; P.A. Baistrocchip&DQ WKH DZDUG RI| D S ¥BE®OdomstRURGtHEU D FW E
DLG"Y E.C.L.R 510 0 6WHPSRZVNL DQG 0 'LVFKHQGRUIHU pn7KH LC
5XOHV RQ SXEOLF SURFXUHPRBWRDW G $WBWHWRMIAK p7KH 5HODWLRQ
Public Procurementral State Aid Surveillance 7 KH 7RXJKHVW 6 W D Q G D UCGmHBrSMaiket \avy
Review551- *6 ‘O\NNH p&RPPLVVLRQ 1RWLFH RQ WKH QRWLRQ RI VWD
+is the conduct of a public procurement procedurd B BFLHQW WR HOLPLQDWH WKH ULVN RI J
5,P.P.L.R 197 *6 ‘O\NNH p7KH 1RWLFH RQ WKH 1RWLRQ RI 6WDWH $LG
15, (4),EStAL508 3 ( +DVVHOJnUG up7KH 8VH RI 7H5@ate Hith The Hitbdian xXindetV W R
WKH (8 3XEOLF SURFXUHPHQWERPPHF\23.YHV I

2 n this respect the Commission has the power to order recovery of the unlawful aid, cf. Article 108 TFEU. See
also Commission Regulation (EC) No 72d04 of 21 April 2004 implementing Council Regulation (EC) No

659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty, OJ L 140.
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aim of setting up procedural rules for the award of public contracts is to ensure that public
procurement is opened up to competition, to the benefit of undertakings across the EU. As

emphassed in the preamble in the public procurement Directive:

37KH DZDUG RI SXEOLF FRQWUDFWYV E\ RU RQ EHKDOI RI OHPEHU
with the principles of the Treaty on the Functioning of the European Union (TFEU), and in

particular the free movement of goods, freedom of establishment and the freedom to provide

servicesas well as the principles deriving therefrom, such as equal treatment, non

discrimination, mutual recognition, proportionality and transparency. However, for public

contrads above a certain value, provisions should be drawn up coordinating national

procurement procedures so as to ensure that those principles are given practical effect and

public procurement is opened up to competitiéh

The rules on public procurement aBthte aid have arguably been seen as completely
independent areas of |&and this means that contracting authorities might not be aware of the
risk of granting State aid through the award of public contrice/ever, in recent years, a
growing interacthn between the two sets of rules can be deteéctease law as well as in the

Commissior§ State aid practice.

The link between public procurement law and State aid law became relevant with the landmark
Altmarl€ judgment delivered on 24 July 2003 whéere €J used a public procurement

procedure as a possible tool to eliminate State aid relating to the delivery of public service
obligations (PSOs).

TheAltmark M XGJPHQW FRQFHUQHG WKH EDODQFH EHWZHHQ OHPEH
services againgirotecting the Internal Market from potential distortive effects caused by

3 Directive 2014/24/EU of The European Parliament and of The Council of 26 February 201dlion pu
procurement KHQFHIRUWK 3WKH SXE O L FrepdaliRd Xitddtive 2QDWW18/ECEItBI.L Y H”

* Emphasis added.

°$ %DUWRVFK pn7KH 5HODWLRQVKLS EHWZHHQ 3 XHhAelToughdR StxndddP HQW DQG
$SSOLHV"T, Common Market Law Revie®51-576, 551.

® Altmark Trans GmbH and Regierungsprasidium Magdeburg v Nahverkehrsgesellschaft Altmark GmbH, and
Oberbundesanwalt beim Bundesverwaltungsgeri€h280/00, EU:C:2003:415.

"The CJEU has connected the conceptasf/iBes of General Economic Interest (SGEI) to the concept of €80
in Enirisorse SpA v Ministero delle FinanzZmined cases-G4/01 to G38/01, EU:C:2003:640, para 33 and
European Commission v Deutsche Post 8&G99/08 P, EU:C:2010:481, para 41. $¢so G.S. Jlykke and P.
0jOOJDDUG p:KDW 4HQBD BBIOYERMYRPLF |, Q \Euidpéh Wirfial of Law and
Economic205-241, 210.
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subsidies granted to specific undertakiigghe case hte CJ was asked whether the financial
compensation for the delivery of a PSO granted by a Member State to an undertaking
constituted State aitln its reply, the CJ formulated a number of criteria which must be met
when determining whether the compensation for delivery of a PSO amounts to Statehaid.
criteria set out are not fulfilled, the compensation is consided 8id. According to the CJ,

the criteria which must be fulfilled in order for compensation for the delivery of PSOs not to
amount to State aid ar@:the PSO must be clearly defineql;the calculation of the

compensation must be laid down in advaincan objective and transparent manner, ianto
overcompensation may occtirin the fourth criterionthe CJEU stated that if the choice of the
provider of the PSO is not made pursuant to a public procurement procedure, the public
authority is obligedo make a benchmarking exercise to make sure that no State aid is §fanted.
This means that when a public contract for PSOs is awarded subsequent to a public procuremer
procedure, the compensation (payment) does not constitute State aid.

Thus,Altmarkegablished a link between public procurement law and State aid law in the area
of PSOs’ However, theAltmark judgmentbnly concerns compensation for PSOs, and
therefore, does not concern the rather important question, whether the direct award of public
contracts for other contrastibjects constitutes State aldhis question is of great importance to

the contracting authorities

So far the CJ has not taken the opportunity to conclude whether (or to what extent) a tender
procedure is capable of eliminadi (or reducing) the presence of State aid. However, this does

not mean that the question of whether the contracting authority falls under the scope of Article

8 Altmark C-280/00, para 31.

% Ibid., 89 93.

1%1bid., para 93.

" Ibid.

2 Among the academic contributistthat discuss th&ltmark UXOLQJYV DUH ( 6]\V]F]DN u$OWPD
Szyszczak (ed Rgsearch Handbook on European State Aid flaw(GZD U G (O JD-326; J-M.

7TKRXYHQLQ p7KH $OWPDUN FDVH DQG LWV FRIQMWHTVAHI® Giendgnieds0 .UD
fThe Changing Legal Framework for Services of General Interest in Eufdpveen Competition and Solidarfty

(TMC Asser Press 2009), 1435;$ % DUWRVFK u&ODULILFDWLRQ RU &RQIXVLRQ" +
in $SOWPDUN DQG &KUR QRI®peENETate Aid Law Quarteflg75 $ 6LQQDHYH pu6WDW
JLQDQFLQJ RI 3XEOLF 6HUYLFHV 7KH &RXUrdpgavi Sta® KidP b QuartaMyK H $OW P
(2003), 351 & 5L]]D p7KH )L QdeGranteddy $M ke St Qto Undertakings Entrusted With

the Operation of a Service of General Economic Interest: The Implications of the Forthcoming Altmark Judgment
IRU )XWXUH 6 WDWH #e@okiRp\WIoUrRaDofHRrode&n H42003), 424 1 7UDYHUV pu3XI
6HUYLFH 2EOLJDWLRQV DQG 6WDWH $EG@ope¥n BtaeAIt tAD QuarnefR0d3D U DIWH |
387-392

13 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Funofionin

the European Union (2016/C 262/00)4 C 262, 19.7.2016, p.A0, point 89.
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107(1) TFEU is unsolved in case ladowever, vhat has not been concluded in case law is to
which extent the procedural rules of the public procurement Directives work as a safeguard

against granting State aid.

1.1.1 A competitive, transparent, nordiscriminatory and unconditional tender procedure
as a mean®f avoiding State aid?
Centralto the dscussion of whether the conduct of a tender procedure is capable of eliminating

State aid is the way in which the public contract has been awarded. In this respect, the conduct
of a competitive, transparent, ndiscriminatory and unconditional tender pedure has been

mentioned by the Commission as one possibletavayoid the risk of granting State &id:

3If the sale andourchase of assets, goods and servi@sother comparable transactionare
carried out following a competitive, transparent, natiscriminatory and unconditional tender
procedure in line with the principles of the TFEU on public procurement, it can be presumed
that those transactions are in line with market conditignmovided that the appropriate
criteria for selecting the buyer 6 HOOHU >«@ KDYH'EHHQ XVHG >« @

It has to be noted however, that the choice of procedure is not sufficient to rule out State aid:

3Using and complying with the procedures provided for in the Public Procurement Directives
can be considered sufficient tmeet the requirements above provided that all the conditions
for the use of the respective procedure are fulfillsichis does not apply in specific

circumstances that make it impossible to establish a market psaeh as the use of the

negotiated procede without publication of a contract notice. If only one bid is submitted, the
procedure would not normally be sufficient to ensure a market price, unless either (i) there are
particularly strong safeguards in the design of the procedure ensuring gemdredfactive
competition and it is not apparent that only one operator is realistically able to submit a credible
bid or (ii) the public authorities verify through additional means that the outcome corresponds to
WKH PDUNMW SULFH

13 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Fygnofionin

the European Union (2016/C 262/00)) C 262, 19.7.2016, p.A0, point 89.

1 Emphasis added.

1> Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning of
the European UniorQJ C 262 point 93.

16 Emphasis added.
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Accordingly, the condumf a tender procedure is used gge@sumptioragainst State aid. As
stressed by the Commission, if the chosen procedure for the award is not suitable to establish

market priceState aid cannot be ruled out.

Arguably, the procedure itself cannot bedus@rule out the presence of State aid when public
contracts are awardgeand this means that contracting authorities have to be aware of the State

aid rules when they award public contracts.

1.1.2 Interaction betweerpublic procurement law and State ad law
The public procurement rules consistifectives which lay down procedural rules for the

award of public contracts by contracting authorities above a certain threshold. The rules on
public procurement are set out in four Directivegmely the pulit procurement Directive; the
utilities Directivé’’; the concession Directi¥® and the defence Directite The procedural

rules in the procurement Directives concern situations where the contracting authority act as
purchaserand one of the main aims dfet procurement rules is to ensure equal access to public

contracts for economic operators across Member Sfates.

Furthermore, public contracts camunderspecific circumstancesbe awarded directly without
the conduct of a tender procedure. These sitnatare referred to as legal direct award of
contract A contract can b&egally awarded without the conduct of a tender procedureywben
the value of the contract is below the thresholds set out in the Directives. Finally, situations
might occur wher¢he award of contract directly taneconomic operator falls under the scope
of the procurement Directives and thus should Heappenedhrough a tender procedure. Such

situations are referred to as illegal direct award of contracts.

" Directive 2014/25/EU of The European Parliament and of The Council of 26 February 2014 on procurement by
HQWLWLHY RSHUDWLQJ LQ WKH ZDWHU HQHUJ\ WUDQVSRUW,DQG SR\
repealing Drective 2004/17/EC.

'8 Directive 2014/23/EU of The European Parliament and of The Council of 26 February 2014 on the award of
FRQFHVVLRQ FRQWUDFWY KHQFHIRUWK 3WKH FRQFHVVLRQ 'LUHFWLY
19 Directive 2009/81/EC of The European Parliament and of The Caintd July 2009 on the coordination of
procedures for the award of certain works contracts, supply contracts and service contracts by contracting
DXWKRULWLHY RU HQWLWLHYV LQ WKH ILHOGV RI GHIHQFH & QG VHFXUI
Directive will not be analysed further.

20 This follows e.g. fronCommission of the European Communities v Kingdom of Denf8arkbaelt) C-243/89,
EU:C:1993:257. The objectives of the procurement rules are analysed fur@tepter 2, section 2.1
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The rules on Stataid are laid down in Articles 1009 TFEU as well as in secondary

legislation consisting of decisions, regulations, guidelines, notices and frameamtlkncern

the State§use of public funding to private or seprivate undertakings. The point ofégharture

is a total prohibition against State aid to undertakings, which is laid down in Article 107(1)
TFEU andsupported by several exemptions in Articles 107(2) TFEU et seq. The State aid rules
aim at preventing aid which favours certain undertakingsoogerring an advantage which in

turn can result in distortiorts the Internal Market. The State aid rules are arguably concerned
with preventing existing competition from being distortetiere the procurement rules aim at

increasing the level of compn by ensuring equal access to public contrétts.

This Thesis will address the situations explained above by analysing to which extent the
procedural safeguardof the procuremerirective reduce or even eliminate the presence of
State aid.

1.2 Prablem statement
As mentioned above, so féihe CJ has not directly dealt with any cases concerning whether

State aid occurs when public contracts are awarded. There could be humerous explanations for
this. Perhapshe CJ has refrained from ruling directly this mattedue topolitical reasors,

e.g. because the subject is controversial for the Member States. Another explanation could be
that there has ngetbeen an opportunity for the CJ to deliver a judgment which concludes
whether the award of publantracts constitutes State aid within the meaning of Article 107(1)
TFEU.

However, arguably, unsuccessful tenderers are starting to realise that there might be reasons to
argue that an award afpublic contract results in State aid. An example ofghisgtion can be

found in the case @NCM* which was a case before the GC. In this came of the

unsuccessful tenderers (Corsica Ferries) lodged a complaint before the Commission concerning
unlawful State aid incompatible with theternalMarket to tle winning tenderer (SNCM and

% The objectives of the State aid rules are analysed furtt@napter 2, section 2.2.

% procedural safeguards in this connection are understood as the rules concerning the different tender
procedures/requirements of transparency and equal treatment etc.

“ |t is outside the scope of this Thesis to analyse théigalaspect of the judgments frate CJEU.

24 Société nationale maritime Corse Méditerranée (SNCM) v European Commission. (SINGS)13,
EU:T:2017:134.
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CMN) as a result of the awarded contracthis case serves to show that unsuccessful tersder
use the State aid rules as the choice of rule to prevent the award of contract to the winning
tenderer. Thus, if the argument abdwveorrect, State aid rules could be argued to represent an
opportunity for the tenderers to prevent the winning tenderer from receiving the contract.

Arguably, the choice of rules depends largely on two faetbish will be discussed separately.
Firstly, the choice of rules can depend on the result wished for. Secondly, the choice of rules
could be seen as a strategic choice by the parties. The following will discuss these situations in

turn.

First of all it should be stressed that the fact that a baseébeen decided under one set of rules
does not mean that the same case cannot be decided under another set of rules at a later stage.
This means that in situations where a case has been decided under the procurenteerteides
nothing to preventhe Commission from takingp the case under the State aid rules at a later

point.

Regarding the first argument that the choice of rules depends on the result wishethéorid

be stressed that if a caselecidedunder the State aid rulgbere is ngossibility to have the
contract deemed void. Consequently, if a casiecsdedunder the State aid rules, the
unsuccessful tenderer will not have the possibility to get the procurement process aandlled

the winning tenderer wilhusenjoy the immedite benefit of getting the contract.

Secondly, the choice of rulesa strategic choice by the partiésguably, f the contracting
authority wishes to get out of a contrabey can use thEWDWH DLG UXOHV WR pWK

winning tenderer with thegssibility that the contract entaiBsate aid.
On the basis of the above, the thesis will answer the overall research question:

3:KHQ GRHVY WKH DZDUG RI SXEOLF FRQWUDFWY FRQVWLW X

%5 |bid., para 37. Th&NCMcase will befurther analysed in chapter 7 of this Thesis.
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1.2.1 Analytical framework
In orde to answer the main research questi@®et up an analytical framework to be applied in

the analyses. Consequently, | assess the overall research question in relation to three different
award situationsnamely i) award by public tender ii) award by cession and iii) direct award.
These three situations represent the analytical framework of this Thesis.

The first situation refers to award of contracts which fall inside the scope of the public
procurement Directive. The second award situation refensaodaunder the concession
Directive. The third situation refers to two different award situations which are legal direct
award and illegal direct award. Regarding the first situatioscthuld be award of contracts
below the threshold as set out in thequrement Directiv&. The latter situation entails illegal

direct award to an undertaking, i.e. where the procurement rules apply, but are not adhered to.

It is important to analyse the three situations separately as the rules on State aid might apply
differently depending on whether the award falls within the procurement regime or not.
However, it is not appropriate to apply the analytical framework in all situaiiensnalyse all
three award situations in all situatiof®r this reason, the differeaward situations are
analyseduniformly in some situationslhus, | apply the analytical framework in the Thesis

with respect to analysing the different award situations separatetye it is appropriate for the

analysis.

1.3 Purpose of the study
The purpose of this study is to provide a legal dogmd&ddge latapnalysis of the interface

between State aid law and public procurement law with an emphasis on analysing when the
award of public contracts awarded by contracting authorities comstiiate aid within the
meaning of Article 107(1) TFEU.

The analyses in the study are theoretical in the sense that they are focused on discussing how
existing legal sources appih general. However, | wish to address a broad audjemcel
consider theonclusions of this Thesis useful for academics as well as contracting authorities,

economic operators (tenderers) and others with an interest in this subject.

% See e.g. Directive 2014/24/EU, Article 4.
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1.4 Law and method
This section will introduce and explain how the main research questioducted above is

answered. The research question asked in this Thesis is dogmatic in the sense that the aim of th
Thesis is to find out what valid law,35and essentially the answers will the lege latgan

account for the current status of law througheaamination of the jurisprudence from The

General Court as well as the CJEU in their application of the public procurement rules and State

aid rules).

1.4.1 Legal philosophy
The legal research in this Thesis is methodologically founded on legal @ositivhe main

argument behind the choice of legal positivism as foundation for the Thesis is that legal
positivism has been the prevailing legal philosophy in Europe since theemfury and is used

today by most EU legal schold?s.

Legal positivism seelaw as an observable phenomenon of legislation, custom, adjudication by
Courts and other legal institutiofi5One of the core tenets of legal positivism is that law is

created by humans and obtains validity through the formal legal status of &tivkedern

legal positivism has been highly influencedHigns Kelsemwho developed the pure theory of

law (Reine Rechtslehr&) The pure theory of law builds on legal positivism but distinguishes
LWVHOI E\ EHLQJ IUHH RI plRUH L J Qttéf<oH RckfiKalséfse¥saF K DV F
legal system as a hierarchy of legal norms from which the higaeking norm, (Grundnorm),

2 Q WKH VHQVH IRtioductioH 1 ¥héP@blems olegal Theory, A Translation of the First Edition of the
Reine Rechtslehre or pure Theory of Lw 2fd 1992), 3536.

%5 1LHOVHQ up1HZ (XURSHMNZ BHUMEOHPNYOLWEZ 6ROXWLRQV"T LQ 8 1HH
(eds) European Legal Methodtowards a New European Legal RealisftDJZF Publishing 2013), 81.

**R. Cryer, T. Herbey and B. SokBulley, f55HVHDUFK OHWKRGRORJLHV L@®aft8 DQG ,QWH
publishing 2011), 38.

%0 Ipid., 37.

%1 n this regardlegal positivism stands in contrast to natural law, and should be seen as a reaction and critique
against naturalism. Natural lawttse oldest legal philosophy with a history stretching back over 2000 years.

Natural law theorists see law as a necessary subject to moral constraint whereby natural law theorists concern
themselves with how law should be. One of the hallmarks of natwasénat law obtains its authority, and at

least some of its content, from permanent principles (whether by virtue of God or not) that are inherent in nature
and/or reason. See further R. Cryer, T. Herbey and B. &key, yfSHVHDUFK OHWKRGRORJLHV LQ
, QW H U Q D WHaRt QubIBhiogr2@aML), 35.

% 1+ HO \hit@uciion to theProblems ofLegal Theory, A Translation of the First Edition of the Reine

Rechtslehre or pure Theory of L&w 2[IRUG

% B.L. Paulson and S.L. Paulsop,, Q W bR 8 }héPvdblems ol HJ D O W®@xfbRI Whiyersity Press 2002),

XX-XXi.
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springs. Thus, the validity of a norm depends on whether or not it can be transferred back to (has

been adopted in accordance witg highestanking norm from which all other norms derive

their validity. This means that each norm itself derives validity from a hierarchically superior

norm until eventually an originating ultimate normG@undnormcan be posited. Accordingly,

the Grundnormis a norm whose validity is not created from any other (higieking) norm*

7KLV SKHQRPHQRQ KDV EHHQ UHIHBUHG WR DV D p&KDLQ RI &L

Legal positivism is a useful methodological approach to systangkegyal norms, which is
exactly whathis Thesis seeks to accomplish by askimgoverall research questionvatien the
award of public contracts constitgt8tate aid within the meaning of Article 107(1) TFEU. The
choice to apply legal positivism in the Thesis has implications for myrasgqaestion. Legal
positivism sees the la®s it isand not how ishould be® and this implicitly entails that the

research question | ask cannot be normative.

1.4.2 Method
This Thesis has as its field of enquiry EU law in the broad sense, and moifecshgthe rules

on State aid as set out in Artisl®07-109 TFEU, and the rules on public procurement as set out
in the public procurement Directive; the utilities Directive; the concession Directive and the

defence Directive.

State aid law and publrocurement law represent two separate legal discipliviash have
historically been interpreted separately, and with their own sets of EU regulated safi®ns.
the public procurement rules are highly technical and specialised, the developmenti&laly arg
been isolated from the other areas of EU 1aw.

% . Tvarng and R. Nielsemp 5HW VN L O G H U , FEDIZF HPubigNingl BOW7), 346

% C. Tvarng and R. Nielsen find that this expression is used in the translation of thex@ersian, while Kelsen

himself use the expression Erzeugungszusammenhang in the German (original) version, see C. Tvarng and R.
1LHOVHQ MuS5HWVNLOGHU RJ 5HWVWHRULHUY '-"y 3XEOLVKLQJ

¥(J LQ WKH VHQVH RI' $ 5RVV H®EB))BE7TDQG -XVWLFHY

371n this respect the sanctions for breaching the procurement rules are very different from the sanctions relating to
breach of State aid rules. It is outside the scope of this Thesis to analyse this question further, although the subject
is of great interest to the author. For the purpose of this chapter compare e.g. Directive 2007/66/EC of 11 December
2007 with regard to improving the effectiveness of review procedures concerning the award of public OJ L 335 and
Commission Regulation (EC)dN794/2004 of 21 April 2004 implementing Council Regulation (EC) No 659/1999
laying down detailed rules for the application of Article 93 of the EC Treaty, OJ L 140.

¥2Q0 WKH VDPH QRWH VHH $ %DUWRVFK p7KH 5HO RWdREHIKhcE+EHWZHHQ 3)
7KH 7TRXJKHVW 6 WD Q G D lCemMm8rSvatket VawW Revied51-576, 551.

23



A similar development has taken place within State aid law. Further, State aid law and public
procurement law have from the outset two different legal bases which mean that the rules on
State aid are phof the Treaty rules on competition, where the public procurement rules are
founded on the free movement rules in the Tré4ty.

1.4.3 Legaldogmatic method
The legal dogmatic (doctrinal) method will be applied in this Thesis, whereby relevant sources

of law will be identified and balanced against each other in accordance with the doctrine of the
sources of the law and finally interpret®fs the Thesis has EU law as its field of enquiry in a
broad sense as described above|ggal dogmatic method witherefore be applied with regard

to EU law.

This section will now account for the method used to interpret the relevant sources of law
(section 15) as well as the doctrine of the sources of lsgc(ionl1.4.3.3. The relevant sources
of law will be idenified according to the chosen philosophy of law, as described above in

section 1.41. The sources of law will be describedsiection 15.1

1.4.3.1 Interpretation of EUsources of law
Four methods of interpretatitrcan be used to interpret sourcesasf,| namely the wording of

the law (grammatical interpretation), the context of the law (systematic interpretation), the
object and purpose of the law (teleological interpretation) and the legislative history of the law

and the intentions of the legislat@ristorical interpretation).

In a legal analysjghe four methods will often influence each otlserd it will therefore not
always be possible to adhere to one specific method of interpretation, nor is it always possible to

detect which method of intemgtation is used.

%9 This is further analysed ithapter 2f this Thesis.
Y5 1LHOVHQ p1HZ (XURSHMZ BHUMEOHPNOLWEZ 6ROXWLRQWidsdnQ 8 1HH
(eds)European Legal Methodtowards a New European Legal Realis(®d@F Publishing 2013), 77.

- .RPiUHN p/HJDO 5HDVRQLQJ LQ (8 /DZY LQTle Gkior@ MNaddbobk@G ' &KDOI
European UnionLa§f 2[IRUG 8QLYHUY R81,46UHVYV
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An example of the usage of several methods of interpretation is the judgntait in
Commissioff where the CJEU applied both grammatical and teleological interpretation to
conclude that the Commission was right in applying guidemezid to employment in a

decision?®

3SLQ WKH OLJKlew, fhe @oKDisgioR'agsessment [..] is not contratigddetteror
spirit of Article 87(3)(a)EC [now 107(3)TFEU] DQG WKXV GRHV*“QRW HUU LQ ODZ °

In Teleaustrid® the CJEU used histogkinterpretation to consider whether the direct award of a

contract fell within the scope of the procurement rules. The CJEU emphasis&d that:

36LQFH 7THOHNRP $XVWULD WKH OHPEHU 6WDWHYV ZKLFK KDYH V
Commission dispute that inf@etation,it is necessary to assess its merits in the light of the
history of the relevant directives LQ SDUWLFXODU LQ WKH ILH®G RI SXEOLF VI

Grammatical interpretation seek to derive the meaning of a norm from its literal exprassion i
the legal textThe multilingual aspect of the EU sometimes makes grammatical interpretation
difficult, as legal sources can be interpreted differently depermimghich linguistic version is
used. In cases of such conflicts between various languagiengrsystemic and teleological
arguments will prevait® Systematic interpretation puts the interpreted legal provisions into a
wider context and seeks to establish an interpretation which coheres with the rest of the legal

systent. This includes interptation by analogy.

In CILFIT,* the CJEU emphasised that the contexthich the legal source is placed is

important*

“?|talian Republic v Commission of the European Communified10/99, EU:C:2002:143.

*3bid., para 78.

4 Emphasis added.

* Telaustria Verlags GmbH and Telefonadress GmbH v Telekom Austria AG, joined party: Herold Business Data
AG, C-324/98, EU:C:2000:669.

% |bid., para 45.

4" Emphasis added.

. _RPiIUHN u/HJDO 5HDVRQLQJ LQ (8 /DZY LQTHe CkidiQ Nahdhobk@G ' &KDOPHUV
European UnionLaW§f 2[IRUG 8QLYHUVLW14HBUHVV

“1pid., 46.

0 Sr| CILFIT and Lanifido di Gavardo SpA v Ministry of Healtase 283/81, EU:C:1982:335.

*bid., para 20.
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3> « @ery provisiorof community lawnust be placed in its conteaind interpreted in the
light of the provisions of community law agvhole, regard being had to the objectives thereof
DQG WR LWV VWDWH RI HYROXWLRQ DW WKH GDWPF RQ ZKL

Teleological interpretation refers to the purpose of the legal norm, its function in the overall
legal schera and the consequences of the selected interpretafitre. purpose of a legal act

can be detected from the act itself, in the preparatory work or recitals to the act, or in EU case
law. The method of interpretation applied by the CJEU is teleologicapretation, but other

legal arguments are used as weélleleological interpretatiois understood as a systemic
understanding of the EU legal order, and more specifically, the case law from the CJEU.
Maduro states that

S7THOHRORJLFDO L QnWIDeS oy Wepeidrie Reéperlekkiysdrely to a purpose driven
interpretation of the relevant legal rules. It refers to a particular systemic understanding of the
(8 OHJDO RUGHU WKDW SHUPHDWHYV WKH LQWHUSUHWDWLR

Theeffet utileis a speific aspect of teleological interpretation and is used by the CJEU as a
method of interpretatiorf. Theeffet utilerequires a provision of EU late beinterpreted so as

to support the general aim of EU I&0Finally, historical interpretation refers titustions

where the intention of the legislator is examined, e.g by taking preparatory works for a legal text
into consideration. Historical interpretation is closely related to systematic and teleological

interpretatiorr?

1.4.3.2 The EWdoctrine of the sources oflaw
The doctrine of the sources of law concerns how a legal source should bempthedégal

hierarchy and accordingly how it can be used to answer the queshanis valid law? The EU

%2 Emphasis added.

. RPiUHN p/HJDO 5HDVRQLQJ LQ (8 /DZY LQTBe GkidiQ MNahd@obk@G ' &KDO|
European UnionLa§}f 2[IRUG 8QL Y H WsY,R881,46UHVV

*MP.ODGXUR u,QWHUSUHWLQJ (XURSHDQ /DZ -XGLFLDO $GMXGLFDWLF
(2007) 1(2) European Journal of Legal Studjels37152, 139140.

*® |bid.,140.

% + 5DV P XTh¥ Eu@ppan Court of Justife * D G1998)[81.

*"This is referred to by Rasmussen astétesin rules of Union] law, H 5 D V P X \Te-EQropean Court of

Justice] *DG-XUD

% . _RPiUHN p/HJDO 5HDVRQLQJ LQ (8 /DZY LQTBe Gkidr@ Hahd@obk@G ' &KDO|
European Union Lavff 2[IRUG 8QLYHUVLW,4HUHVYV
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doctrine of sources of law means that loweamking urces of law, such as secondary sources
of law, must respect the highgnking sources of law, such as the Trealiés.the EU the
hierarchy of norms implies that there is a vertical order of legalautisnorms lowein the
hierarchy are thus subjem legal acts of a higher stafif’$s=rom an EU perspectiythe doctrine

of sources of law l&to deal with and acknowledge the national sources of law in the Member
States. Mainly two principles influence the relationship between EU lawhamationallaws

of the Member States, namely the doctrine of supremacy and the doctrine of direct effect.
Firstly, the doctrine of supremacy means that primary and secondary EU law takes precedence
over national laws of the Member StatéSecondly, the doctrine ofréct effect entails that EU
Treaty provisions can have direct effect in the Member Staelsfurther, that they can be

relied on by individual§? The principles of supremacy and direct effect play a vital role in the
relationship between EU and the MesnlStates and has allowed for uniformity of EU law.

1.5 Sources of law
This section introduces the legal sources mainly used in this Thesis. The legal sources relied on

are EU sources of law. As described above, the legal philosophy applied in theisTlegsb
positivism and valid law is thuglentified as sources of law adopted by recogniseentaaking
bodies. In this respect, the terpource of lawfis usedn a broad sense which implies that every
legal norm which creates a legal obligation ohtiig considered a source of law for the purpose
of this Thesig?

1.5.1EU Sources oflaw
The legal sources used and interpreted in this Thesis include in particular EU judicial and legal

practice. The overall research question saéekinderstandhe current and future case law of the

¥B6HH IXUWKHU 3 &UD EU I® Sext, GasestandMariafs 2[IRUG 8QLYHUVI"W\ 3UHVYV
edn., 105 ff.

% |bid., 105.

®1 The doctrine of supremacy was establishefllaminio Costa v E.N.E.L 6/64, EU:C:1964:66.

%2 The principle of direct effect was first mentioned\N Algemene Transperen Expeditie Onderneming van

Gend & Loos v Netherlands Inland Revenue Administration (8 & 7KH &-(8 KHOG WKDW pLW
from the foregoing considerations that, according to the spirit, the general scheme and the wording of the treaty,

article 12 must be interpreted as producing direct effects and creating individual rights which national courts must
SURWHFWT

3 H. Kelsen, introduction to theProblems ofLegal Theory, A Translation of the First Edition of the Reine

Rechtslehre or pure Theory of L&w 2[IRUG
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CJEU and this is done through EU primary sources of law (the TEU and TFEU) and EU
secondary sources of law listed in article 288 TFEU (Regulations, Directives and Decisions).
Furthermore, case law from the CJEjéneral pinciples of EU lawEU soft law and

preparatory works will be highly relied on as interpretative aids. Finally, academic literature will

be included where necessary.

These sources will belaboratedelow, but first a brief history of the EU as well && tlaw

making process in the EU will be explained.

1.5.1.1 The history and lawmaking process of the EU
The idea of a European Union leddsback,and as early as in 1925 the French Prime Minister,

Herriot, spoke publicly about the wish to establistrited European Unioff: Not until the

1950s, however, in the aftermath of World War Il, did this idea (partly) come to live. The
European Coal and Steel Community (ECSC) was thus established with the aim to prevent
further war in Europe (namely betweerafice and Germany). In 193he Treaty of Parf§ was
signed between Belgium, France, West Germany, Italy, the Netherlands and Luxembourg with
the intention of creating a Common Market for coal and steelay (2017)the EU consists of

28 Member States wth have conferred power to the EU to various degrees depending on

which area of law is at stak@.

There are seven principal institutions listed in Article 13 TEU whichyaaut the tasks of the
Union, namelythe European Parliament, the European Caduin@ Council, the Commission
the CJEU, the European Central Bank and the Court of Auditdree Council, the
Commission and the Parliament adopt and enact EU legislatioan tie EUvishes to
exercise the competences conferred upon it by the Trehigegstinciples set out in Article 5
TEU are relevant. Hence, the principle of conferral, the principle of proportionality and the
principle of subsidiarity should be respected when the EU legislator actprifbiple of

conferral means that the EU orlgs the powers conferred on it by the Treaties. Further, the

¢ | QDHprope Recast$ +LVWRU\ RI (X UR&graDeM&QillaR 2014)'%ed., 3

® TreatyEstablishing the European Coal and Steel Community,18 April 1951.

®7KH (8 RQO\ KDV DWWULEXWHG FRPSHWHQFH FRQIHUUHG EUWKH 7UH
Law *Text, Cases and Materiafs 2[IRUG 8QLYHUVI™atn.373HV V

®" The European Council, the European Central Bank and the Court of Auditors will not be discussed or explained
further. For a thorough explanation of the competences and functions of the principal institutions in the EU, see P.
&UDLJ DQG * BB HaWTekE Dasgs and Materiafs 2[IRUG 8QLYH UV IMatn.330HV V
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principle of proportionality means that the exercise of EU competence may not exceed what is
necessary to achieve the objectives of the Treaties. Finally, the principle of subsidiarity implies
that in situations where the EU and the Member States have shared competences, the EU may

only intervene if it is capable of acting more effectively than the Member States.

1.5.1.2 Competences
The Union shares competences with the Member States in thef émézarnal Market, cf.

Article 4 TFEU, and therefore they share competences on the rules on public procurement.
Shared competences imply thia¢ EU and the Member States act jointly in a specific area.

Firstly, shared competence gives the Member Statgght to legislate and adopt legally binding
acts. Furthermore, it obliges the Member States to exercise their competence to the extent that

the Union has not exercised its competence. Article 2(2) TFEU states that:

3When the Treaties confer on the Unicaancompetence shared with the Member Stdtea

specific areathe Union and the Member States may legislate and adopt legally bindingicts

that area.The Member States shall exercise their competence to the extent that the Union has

not exercised itEompetenceThe Member States shall again exercise their competence to the

HIWHQW WKDW WKH 8QLRQ KDV GHFLGHEG WR FHDVH HIHUFLVLQ.

On the contrary, the EU has exclusive competence over the competition rules, including the
rules on State aiff According to Article 3(1)(b) TFELthe establistmentof the competition

rules necessary for the functioning of théernalMarket fall within the area of exclusive
competence. Exclusive competence means that the Member States do not have competence to

legislate, unless specifically empowered by the Union to do so. Article 2(1) states that:

3:KHQ WKH 7UHDWLHY FRQIHU RQ WKH 8QLR Qony[tReOXiwrL YH FRPSH
may legislate and adopt legally binding actee Member States beingoe to do so themselves
only if so empowered by the UnioRU IRU WKH LPSOHPHQWDWLRQ RI 8QLRQ DF

% Emphasis added.

%9 1n Kingdom of Spain and Italian Republic v Council of the European Ujoimed cases @74/11 and €

295/11, EU:C:2013:240, the CJEU stated the followig iS D U Dhe scope of, and arrangements for, exercising

WKH 8QLRQTYVY FRPSHWHQFHYV LQ WKH DUHD Rl pFRPSHWLWLRQ UXOHV QHFH
determined in Part Three, Title VII, Chapter 1 of the FEU Treaty, in partical#rticles 101 TFEU to 109

7)(8>«@

" Emphasis added.
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As outlined above, different competences exist for the procurement rules and the State aid rules
when it comes to adopting legislation and legally bindiotg.Hence, the Member States do not
enjoy any autonomous legislative competence over the State aid rules, and they cannot adopt
any legally binding acts, whereas the oppositeiapfir the public procurement rules. This

situation could be problematin situations whera Member State wishes to adopt legislation or
establish enhanced cooperation in order to address issues that arise out of situations where botf
the State aid rules and the procurement rules plays a role. In such situations it would not
necessarily be possible for the Member State to establish enhanced cooperation as this is not
possible when there is exclusive competence. An issue of this sort aBsanrand Italy v

Council™. In this casga number of Member States wished to estafsligfanced cooperation

with the aimof creating unitary patent protection. The CJEU had to consider whether enhanced
cooperation for creating unitary patent protection ultimately falls within the area of shared or

exclusive competence.

Furthermore, the dérent competences could also be problematic in the sense that the fact that
State aid rules and procurement rules are not coordinated implies that the two areas of law

develop as separate lines of legislation.

The above is relevamt the research quesh asked in this Thesesg. in relation to the Member
Statesfpossibilitiesof establishing enhanced cooperation. Hence, actions taken by the Member
States in the area of public procurement rules are not necessarily coordinated with the

Commissior§ poliocy onthe State aid area.

1.5.1.3 Primary sources of law
The main legal sources in the EU legal system are the Treaties, i.e. the Treaty on European

Union (TEU) and the Treaty on the Functioning of the European Union (TFEU), which form the
cornerstoneof 8 UHJXODWLRQ DQG SURYLGH WKH IUDPHZRUN IR
with each otherAs mentioned above, the main legal sources to be relied on in this Thesis are
Articles 107109 TFEU. Furthenore the means and objectives of the Internal Market ar

deduced from the Treaty, e.g in Article 3 TEU.

"L Kingdom of Spain and Italian Republic v Council of the European Udined cases Q74/11 and €295/11
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In France v High Authority? the CJEU established teleological interpretation of the Treaty
provisions by stating that the fundamental provisions of the Treaty (in thisj\cédes 25

ECSC) are directlgpplicable, which means that other articles must be interpreted in accordance
with these principles. In this Thesthe statement put forward France v High Authority

applies insofar as the State aid rules should be interpreted in the light of tHarhental

principlesof the Treaty.

1.5.1.4 Secondary sources of law
As required by the principle of legalitgvery legislative act should have legal basis.

In this Thesisl rely mainly on two types of secondary sources of law, naDegctives and
Decisions from the Commission. Directives are secondary sources of EU law which means that
they must respect (and not conflict with) provisions and principles set out in-nggtieng

sources of law, e.g. the Treaties. In this Thd3iectives are highlyelied on as legal source as

the public procurement rules are laid dowmirectives’?

A Decision from the Commissida binding on those to whom the Decision is addressed, cf.
Article 288 TFEU:

37R H[HUFLYVH diipdtedc@s, B@institutions lsladopt regulations, directives,

decisions, recommendations and opinions.

A regulation shall have general application. It shall be binding in its entirety and directly
applicable in all Member States.

A directive shall be binding, as to the result to bhiaved, upon each Member State to which it

is addressed, but shall leave to the national authorities the choice of form and methods.

A decision shall be binding in its entirety. A decision which specifies those to whom it is
addressed shall be binding gridn them.

5SHFRPPHQGDWLRQV DQG RSLQLRQV VKDOO KDYH QR ELQGLQJ IF

"2 French Republic v High Authority of the European Coal and Steel Commeesey 1/54, EIC:1954:7.
3 See further on the objectives and purpose of the procurédirestives inchapter 2f this Thesis
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In this ThesisDecisions from the Commission play an important role in relation to the rules on

State aid* and therefore they are highly relied on as a legal source.

15.1.5. Case law
The casdaw from the CJEU is included in the Thesis. It can be discussed whether case law

from the CJEU should be regarded as a source of EU law as such, as there is no system of
binding precedent for the CIJERJjudgments (ngstare decisis There couldhowever, be
modifications to this view that | find should be taken into accéuRirst of all, the judgments

from the CJEU have wide effaadnd are often and usuafiyllowed by the CJEU itself as well
asby the national courtsf theMember States. Ftirer,the CJhas, in landmark cases, created
general principles through case lamhich it has followedonsistently over a long period of

time. One example of su@rtase iLosta/Enelvhere the CJEU established the primacy of

Union law over domestic lavin this case, an Italian court had asked the Court of Justice
whether the Italian law on nationalisation of the production and distribution of electrical energy
was compatible with certain rules in the EEC Treaty. The Court thus introduced the doctrine of
the primacy of Union law, basing it on the specific nature of the EU legal order, which is to be

uniformly applied in all the Member States.

Finally, in a more recent caggbe CJEU seemed &stablishthe legal basisf a concrete case by
interpreting arlier casdaw. In Belgacomthe CJEU deduced a legal consequence directly from
previous case law by interpreting two paragraphs of an earlier judgment in combined feading.
On the basis of thBelgacontaseit could be argued that we see a tendency tteeCJEU to

use caséaw as precedent togaeaterextent than before, and this could arguably mean that case

law can be used as a source of law.
On the basis of the above, | intend to use case law with some weight in the analysis.
Composition of the CEU

The Court of Justice of the European Union (CJEU) is the judicial institution of the European

Union. The CJEU is divided intiwvo courts:the Court of Justice (CJ), which deals with requests

" See further on the role of the Commission in relation to the rules on Statechabier 2f this Thesis

®In generalontherole of KH &-(8 VHH - %DVHGRZ u7KH -XGJH{¥THeRQHOEQ (XUR
-XVWLFH DQG , WW Mcklitz\ahd BV W(te ted}y The European Court of Justice and the Autonomy

of the Member Statéintersentia publishing 2012), 68.

6 Belgacom NV v Interkommunale voor Teledistributie van het Gewest Antwerpen (INTEGAN) and Others
C;221/12, EU:C:2013:736, para 38.
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for preliminary rulings from national courts, certain actitorsannulment and appealand the

General Court (GC) (former Court of First Instance), which deals with rules on actions for

annulment brought by individuals, companies and, in some cases, EU governments. In practice,

this means that the General Cowrtild mainly with competition law, including State aid |&v.

WKLV 7KHVLYV , XVH WKH WHUP &-(8 RU p&RXUW RI| -XVWLFH RI
the Union Court§ or | use the specific ternts acronymsCourt of Justic¢CJ)or General

Court(GC), where necessary. The CJByurisdiction is specified in the Treaties, where Article

19(1) TEU states that:

37KH &RXUW RI -XVWLFH RI WKH (XURSHDQ 8QLRQ VKDOO LQFOXG!
and specialised courts. It shall ensure thathe interpretation and application of the Treaties the
ODZ LV REVHUYHG ~

For the purpose of this Thesjgdgments from the GC and the CJ are used as legal sources.

1.5.1.6 General principles of law
General principles of law are used by the CJEU trpnet legal acts. They are ranged below

the constituent Treaties and are used when interpreting particular Treaty AftithesGeneral
principles arehusimportant interpretative tools for the CJEU and provide for considerable
power over the interpretian of Treaty Articles’

In this respect, general principles of law such as proportioffaliegal certainty and legitimate

expectations are important for the interpretation of EU law.

For the purpose of this Thesgeneral principles such as transpaseand equal treatment play

a vital rolein the interpretation of the procurement Directifes.

"By Union Courts is mearthe Court of Justice, the General Court or the speeihliourts such as the European

Union Civil Service Tribunal. For a review of the Court of Justice of the European Union, see P. Craigland G.

% ~ U ED Law +Text, Cases and Materiafs 2[IRUG 8QLY HUV ["atn.35340V V

3 &UDLJ DQG *EUGav W et EBsesiand Materiafs 2[IRUG 8 QLYHUV ["atn.310H V V

6HH DOVR 7 7ULGLPDV u7KHE FBIDH DR B G LOQFILSHOHKI W) 3UHVV

3 &UDLJ DQG *EUGaIv ¥ et EBsesiand Materiafs 2[IRUG 8QLYHUV ["atn.310H V V

8 proportionality is a welestablished general principle of EU law. A version of the princiatele found in

Article 5(4) TEU which provides that a Union action shall not go beyond what is necessary to achieve the
REMHFWLYHYV SXUVXHG 6HH DGV RavB+Téxt) Ddsds BrQ Materiat H2Yd RUKD8 L YHU VL W\
Press 2015)"®edn., 53 ff.
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1.5.1.7 Softaw instruments
6RIW ODZ PD\ E kg5 BfldoqbcGthét ¥redlaid down in instruments which have not

been attributed legally binding fogcas such, but nevertheless may have certain (indirect) legal
effects, and that are aimed at and may produce practical effé@®ft law instruments include

for example recommendations, notices, communications, codes and guidelines.

Soft law is not binohg on the Member States, cf. Article. 288 TEUF, but the legal positioning of
soft law instruments is debated in the literature. Some authors argue that soft law is not law at
all, and that the only rules that can have legal effect are hartf tahile otrers argue that the
positioning of soft law instruments in the EU system of sources of law deperadfurther

analysis of the legal system in questidithe degree to which legal effeteeattributed to soft

law instruments affects legal doctrine. Iistifhesissoft law instruments from the Commission,
such as communications and notices, are used to help answer the main research question. Thus
soft law instruments from the Commission are given some weight, although they are used as an
interpretative ml. However, arguabljthe Commission enjoys a rather significant role in the

field of State aigand therefore the Commissi@rsoft law instruments in this area of lave

given quite some weighin this respect, soft law instruments from the Commisareto a
FHUWDLQ GHJUHH VHHQ D Sbfariedsoft IavéffordthielTb@missod ihkhe vV L Q
State aid arean some casesan be a steppinstone to hard la®> However, the soft law

instruments issued by the Commission are subject to judesiedw from the CJEU and

accordingly used in this Thesis as an interpretative aid with some weight.

1.5.1.8 Preparatory works
Preparatory works are included in the analysis in situations where it is found necessary in order

to understand the meaningwording of EU legislation. Preparatory acts are not binding under

8 The general principles of the Treatseanalysed in relation to the public procurement Directives in chapter 2 of

this Thesissee sectio2.1.2.1

8] Sendeni6RIW ODZ LQ (XURS H Qart&PRIAShXNEA004), 10D Z |

8 _ _ODEEMRWVPROQLQVWUXPHQWY EHIRUH Y{994) II(E)RBHRD7-ERXIW R - X\
/] 6HQGHQ p&KDQJHV LQ WKH 5HODW kY K H, RDRAHWDIQ(BH6 R INe@ig&a@if H\D R
and R. Nielsen (edsp (XURSHDQ /H b @MaliH-WHYRHO (8 /H J DIIZE PuBlidHing 2012), 225

260, 226.

8 7KH WHUP -YWWRHESBEMWRIKDUG ODZY LV ERUURZHG IURP 0 &LQL p7KH VI
PDNLQJ LQ WKH (81V JoWaWfHEUEbpean Biblid iR Et§2001) 8Q), 192207.
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EU law, cf. Aricle 288 TFEU, and therefore it can be discussed how much weight can be put on

them.

However, for the purpose of this Thegiseparatory acts play different roles accogdio which

area of law is discussed. Arguably, preparatory acts should not be taken into consideration when
analysing the Treaties since the preparatory acts are generally not a7aifatsléhis reason,

since the State aid rules are founded on Treatyigions, preparatory acts are not taken into

account when analysing the State aid rules.

For the purpose of the public procurement rypesparatory acts can be argued to play a more
prominent role. During the adoption of the 2014 procurement Directhaesegotiation phase

was carried oyft® and this arguably leads to a more transparent phase for the observers. In this
Thesis preparatory works are used as an interpretative aid in order to understand the intention

behind the procurement directives.

1.5.1.9 Academic literature
| use academic literature in the Thesis to discuss and criticise the analyses and the

argumentations set out. The main research question of the Tihsbeen discussed rather
intenséy in academic literature in spite of (orrpaps because of) the fact that so far, the CJ has
not taken the opportunity to rule directly on the question of when the award of public contracts
constitute State aid within Article 107(1) TFEU. For this reason, academic literature is included

as an inerpretative aidtand as counter arguments to the conclusions and discussions set out.

1.6 Methods of interpretation in cases of conflicts of norms
The research question asked in this Thesis concerning when the award of public contracts

constitutes Stateaid within Article 107(1) TFEU could possibly entail a situation where the
application of two sets of rules will lead to incompatible legal outcpareshere the award is

®6HH HJ 5 30HQGHU p7KH ,QWHUSUHWDWLRQ RI &RPPXQLW\ $FWV E\ S5HIF
Yearbook of European Law R U - % H @QA&klUddydl[ReBsoning of the European Court of Justice Towards

a European Jurisprdence] & ODUHQGRQ 3UHVV

87 The 2014 procurement Directives are Directive 2014/24/EU, Directive 2014/251&Directive 2014/23/EU

8 For an analysis of the EU legislative proge¢sHH H J ' $OOHUNDPS p7KH (8 OHJLVODWLYH S
IURP D SROLWLFDO VFLHQFH SHUVSH ronels ds, LigefarntatiorOoy Béfdimatigndf$ 6 DQFKH)
the EU Public Procurement Rul§¢Edward Elgar Publishing 2016), -58.
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legal under one set of ruldsut in breach of the other. Prior to the determimatibwhether
there is a conflict, however, there must be an interpretation of each situation in order to

determine its content and thus to determine whether conflict of norms exists.

Thede lege latgart of the Thesis examines wh®tate aid is presenth&n the contracting

authority award public contracts. In this respesq far the CJ has not taken the opportunity to
decide whether the conduct of a tender procedure eliminates the presence of Slateeudr,
asindicatedthe mere fact that a tenderocedure has been conducted does not always eliminate
the risk of granting aid. Accordingly, in such a situation, a conflict between norms aribis

is thus necessary to apply methods of interpretation to solve this conflict to establish which set

of rules applies.

Contradiction between two sets of rules can occur in two instdhEestly, situations can

occur where two sets of rules conflict with each other and thereby make the application of both
sets of rules impossible. Secondly, paffiabnflict can occur when one rule set of ruiss

special compared to the other and therebyd&adifferent/incompatible outcomes. Situations
which lead to incompatible outcomes are solved by three principles of interpretation, namely

Lex superiorLex speialis andLex posterior*

Firstly, according to theex superiomprinciple a highefranking rule takes precedence over a
lower-rankingone This means that in situations of conflict between two rales has a higher
status and thus applies. Secondhg principle ofLex speciali®ntails that specific rules take
precedence over general rul€ke principle requires the more specific ridebeapplied over

and above the more general rule. Finallizea posteriorrule is charactesed by giving prioriy

to themost recentaw. It can be argued that the later law represents the most recent will of the

law-maker and should therefore apply.

In cases of conflict between the three mentioned principles of interpretation, it is necessary to
establish prioritypetween them. In this respect it is necessary to establish how the principles of

interpretation relate to the rules on State aid and the rules of public procurement, respectively.

8 . Tvarng and R. Nielse;p 5HW VN L O G H U , BEDIZF P ubEhING-2B1T)., 284 .

% C. Tvarng and R. Nielsen refers to these situationad SDUWLHO PRGVLJHOVHY RU pUHJHO!
translated intopptac SDUWLDO FRQWUDGLFWLRQY RU pUXQ@BHWRNVQGBTURJI BYD\
(DJGF Publishing 2017), 238.

L C. Tvarng and R. Nielse;mp 5HW VN L O G H U , FEDIZF P utishingl FOWT), 1235
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Firstly, it should be discussed whether State aid law can be consideeggisopmpared to
procurement law. As stated abotiee Lex superiomprinciple entails that higheranking rules

take precedence over lowenkingones In this regargit could be argued that since the
procuremenDirectives are based on Treaty provigdahey have the same legal base as the

rules on State aid. Further, State aid rules and procurement rules share the same main,objectives
i.e. both sets of rules seek to strengthen the Internal M&rketcording to this argument, State

aid rules and pragement rules should be considered laws at the same level of legal hierarchy

and the principle of Lex superior would therefore not be applicaldeasflict-solving method

of interpretation. However, the rules on State aid are directly lmestbe Tredy, whereas

procurement rules are laid down in Directivebe#tlbased on Treaty provisions. This means

that compared to th@rocurement rules, State aid rules could be seen as superior.

The second method of interpretation used to solve conflicts betveers isLex specialisAs

noted above, there is a presumption that the specific rule is applied over and above the more
general rule. The rules on State aid are generally aimed at preventing the State from making
harmful interventions in the market byagiting incompatible aid to undertakings. This means
that the rules on State aid have a wide scogefar as they generally address the behaviour of
the State. The public procurement rules specifically address the behaviour of the contracting
authority when they award public contracts and ainetsure that undertakings get access to
public contracts across Member States. Accordingly, procurement rules should be considered
special rules compared to the rules on State aid in the specific situation witeaetotg

authorities award public contractsex specialigoints to a narrow interpretation of a norm in

the sense that it should be understood as specifically as ppaaiblghis argument could mean
thatLex specialiss therefore not applicable as thed of interpretation if cases of conflict
between the State aid rules and the procurement rules. However, in cases where only part of the
normsare incontradicion, it could be argued thaiex specialisould be applied as method of

interpretation.

Finally, theLex posteriomprinciple implies that priority should be givémthe later law. If the
Lex posteriomprinciple is taken literallythis would imply that the public procurement
Directives would take precedence over the State aid rules, sincetuegment Directives
wereadopted later than the State aid rules. However, as erspthakioveboth the

92 See chapte of this Thesis.
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procurement rules and the State aid rules are based on Treatamdld¢isis could imply that the

Lex posteriomprinciple is not suitable as methofliaterpretation.

Conclusively, it could be argued that where a conflict of norms exists, the applicable method of
interpretation is th&ex superiomprinciple. However, it has been argued that in situations where
only part of the normare in contradictin, Lex specialicould be applied as method of

interpretation.

1.7 Delimitations
This Thesis sets out to determine when the award of public contracts constitutes State aid within

Article 107(1) TFEU.

The research question seeks to analyse whetherga@simade by contracting authorities fall
within the scope of the State aid rules. Thus, this Thesis does not analyse other situations of

competitive selection, such as the award of licefites.

The thesis does not analyse the research question in re@foticle 107(2) and (3) TFEU. In

this connectionit is important to distinguish between existence and compatibility: The fact that
aid exiss does not mean that it cannot be compatible. In this respect, ArticleB0S0FVFEU are
introduced in chapter ia order to ensure completeness. However, Articles 107(2) and (3) and
Articles 108-109 TFEU will not be subject to further analysis. This means that one major
limitation to the conclusiongf this Thesigs the discussion of whether the transfer of alege

aid satisfies one of the possible exemptions laid down in Articles 107(2) or (3) TFEU. This
means that the conclusions of this Thesis could be different if one of the possible exemptions in
Articles 107(2) or (3) TFEU applies.

Furthermore, | do not disss how the alleged existence of aid is or should be treated by the
Member States, including the contracting authorities. In this respect, it would be relevant to
discuss whether a specific framework should be put in péapsovidea quick possibility fo

the contracting authorities to ensure that they do not risk granting State aid when they award
public contracts. Arguably, the process of ensuring that aid is not granted or that possible aid is

% See to this effecEventech Ltd v The Parking Adjudicat@518/13, EU:C:2015:9 concernitlge use bbus
lanes in London by black taxis but not mini calmsiBouygues SA and Bouygues Télécom SA v Commission of the
European Communitie§-475/04, EU:T:2007:196 concernitige award of licences to telecoms operators.
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deemed compatiblis very time consuming for the contragjiauthority in needf a specific

good or service.

| only discuss the research question in relation to EU law. Possible solutions at national level are

therefore not included.

As indicated in the introductigm link between procurement law and Statklaw was

established in thAltmark case Altmark considered the possible State aid concerning
compensation for PSOs. It is not an aim of this Thesis to further discuss or develop this field of
research. Rather, tidtmarkcase is used as an examplettess the fact that so far, the CJ has

not ruled on the link between public procurement law and State aid law when the award of
public contracts is made for purchases that do not relate to PSOs. Consequently, this Thesis will
not analyse whether State aidcurs when undertakings are chosen to perform public service

obligations.

I do not include the defence or utilities Directives in the stDefence and utilities

procurement purchasase consideretather distinct from the purchases made under thequbli
procurement Directive and the concession Directive. Accordingly, State aid issues arising from
defence and utilities procurement differ from the problems identified in this Thesis. For this
reason, | have chosen to leave out defence and utilities pnoenarérom the analysis.

This Thesis does not include and analysis of the State aid issues relating thdbsan

provision in Article 12 of the public procurement Directive. Article 12 is a codification of the in
house case law from the CJBkhich in ©me ways deviates from prior case law by being more
permissive’ In this respect, it could have been analysed whether thetise provision in

Article 12 gives rise to State aid. This discussion would have been relevant in chapter 7 of this
Thesis and wdd have built on the conclusions in this chapfer.

% See in this respect G.S. @lykke andFCAndersenu$ VWDWH DLG SHUVSHFWLYH RQ FHUWDLQ H(
the new Public Sector Directive onikR XVH S U RYS, VR.RIQR,1-15.
% Instead the inhouse provision is shortly discussed in chaptee2tion 2.3.3
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1.8 Structure
The Thesis is divided intthree partsvhich both seek to answer the research questien

does the award of public contracts constitute State aid within Article 107(1) TFEU.

Part | £Thefirst part compriseshapters 5. This part seeks to investigate whether the

conditions for the classification of State aid for the purpose of Article 107(1) TFEU are fulfilled.

In chapter 2the objectives of State aid law and procurement law are egdmiith respect to

whether the two areas of law coincide in respect to aims and objectives and personal scope of
the rules. It is discussed to what extent the two areas of law share common objectives and where
conflicts of law might arise. Chapters8Bandyse the personal scope for the twossdtrules

and seek to conclude whether the personal scope for the procurement rules coincide with the

personal scope for the State aid rules.

Part Il +chapters & analyse to what extent the award of public consraonstitute State aid.
&KDSWHU DFFRXQWV IRU WKH FRQFHSW RI uDGYDQWDJH
derive the decisive benchmark for assessment of advantage in a procurement perspective.

Chapter 7 analyses when the specific award of pubhtracts constitutes State aid.

Part Il comprises chapter 8. This chapigroduces and explairtke Market Economy Investor
Principle (MEIP),which is the benchmark applied under State aid law for assessment of whether
a transaction from the State irlves an advantage for the recipientis chapter further present

and discuss the Market Economy Purchaser Principle (MEPP) which is the benchmark used to

consider whether an advantage is conferred when public contracts are awarded.

Finally, chapter 9 pients the final conclusions of this Thesis.
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PART |

Foundations

In this part of the Thesis | lay the basic foundations for the rest of the analyses. Thus, this part of
the Thesis will analyse whether contracting authorities fulfil the cumulatiteziarset out in

Article 107(1) TFEU with an emphasis on discussing whether contracting authorities are, in
theory, capable of transferring State aid when they award public contracts. | also analyse,

whether the aims of objectives underlying the two sktsles coincide.
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CHAPTER 2

2. Objectivesand scope of application for the public procurement rules and

State aid rules

This chapter analyses the scope and objectives for the procurement rules and State aid rules,
respectively. The analysigeks to shed light on the two areas of law in order to find out
whether differences exist with regard to what aims and objectives the areas of law seek to

ensure.

In section 2.1 the aims and objectives of the procurement rules are analysed. Thiseeksion s

to establish what aims can be detected from the procurement directives as well as the case law
from the CJEU. Subsequently, section 2.2 analyses the aims and objectives for the State aid
rules. Section 2.2 resembles section 2.1 in structure, althibagiontent is different. In section

2.3 the common objectives of the two sets of rules are detected in order to establish a common
reference between the two sets of rules with respect to what common goals the two sets of rules
seek to achieve.

2.1 Public procurement law and the objectives it pursues

When contracting authorities carry out public purchase®ofls, workand services above a
certain threshold, EU public procurement rules apply.law sets oua minimum of
harmonised rules thadrganise he way public authoritiggurchase goods,avks, and services.
This section focuses on what the procurement rules seek to actaadehow.

Therules on public procurement are based on Article 53(1) TFEU; Article 62 TFEU and Article
114 TFEU, and also ¢éhfree movement rules of the Treaty, in particular the provisibish
guarantee free movement of goods (Article 34 TEEtgedom of establishme(rticle 49

TFEU)as well ashe freedom to provide servicgarticle 56 TFEU). Moreover, as will be
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accouned for below, the principles derived from the general principles of the Tfesugh as
equal treatment, nediscrimination, mutual recognition, proportionalignd transparengylay

an essential role.

The EU directives on public procurement rules ¢sin threedirectives, which lay down the
procedures for public purchases above a certain threshold. Firstly, thegrablicement

Directive regulates the acquisition by means of public contracts of works, supplies, or services
from economic operators.Secondly, the utilities Directiveegulates procuremeirt the water,
energy, transporand postal services sectpasnd finally, the concession Directive regulates the

award of concession contracts.

The first procurement directives were adopted dulivig< H fv 7KH ILUVW GLUHFWLY
works contract® was adopted in 1971.Six years later, a directive on supplies cotitvaass

adopted. The evolution of EU procurement policy can best be described as an iterative process,
meaning that public pourement policy has developed step by step, perhaps in order to get the

Member States to accept coordinated regulation on public procurement in their public'&ctors.

One example of this is the fact that the firstoedination directives did not reguladtateowned

industries or the utilities sectors, i.e. the water, transport, energy, and telecommunications

sectot®’, which consequently meant that in the beginning, public procurement rules had limited

impact!?

%t has beemliscussed in the literature how the CJEU has applied public procurement rules as a lever to shape
IXQGDPHQWDO SULQFLSOHV RI WKH 7UHDW\ VHH 6 7UHXPHU DQG ( :HUOD>
Community law as a lever for the development of diild\ & RPPXQLW\ ODZE.L. Rey, 124133.1tis

outside the scope of this Thesis to go further into this discussion.

" Directive 2014/24/EU, Atrticle 2.

% Directive 71/305/EEC of 26 July 1971 concerning thedination of procedures foréraward of public works

contracts OJ L 185.

% Directive 77/62/EEC of 21 December 1976 coordinating procedures for the award of public supply cOrdtracts

L 13.

105eealsoR&EDUDQWD T7KH %RUGHUV RI (8 3XEdgdsrand BGaFaktd) (d<), B@site /DZT LQ '
the EU Procurement Directivesinside the Treaty,ZEuropean Procurement Law Series vol. 4, (DJ@F Publishing

2012), 25ff.

1015ee S. ArrowsmitiThe Law of Public and Utilities Procurement: Regulation in the EU and3s# edn. (Sweet

and Maxwell2014), 182.

1925ee Communication from the Commission to the CouRaiblic Supply Contracts, Conclusions and
PerspectivesCOM(84)717 Final, 11.
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However, in 1985, the Commission published&/kite Paper on completing the internal

market® and this changed the life of the public procurement regulation. In the communication,
the Commission mentioned public procurement as one of the key areas in order to complete the
Internal Market® and severalniitiatives were taken in order to improve the existing

directives:® In the years to follow, two new directives on public wdfkand public supplidd’

were adopted, but these were later amended to consolidate the existing rules into tR®itexts.
2004, a cosolidated directive® on works, supplies and services was adopted as well as a
directive on utilities contract¥. Furthermore, in 2007, a remedies directiVeas adopted,

amending the two existing remedies directit’€s few years later, in 2010, the Conssion
DQQRXQFHG WKDW LW ZRXOG VWDUW ZRUNLQJ RQ pVLPSO

regime!*and in early 2011, a consultation procébwas started, which led to the proposals for

igiWhite Paper from the Commission to the Council on Completing the Internal M&x®&4(85)310 Final.

Ibid., 23.
1% gee S. Arrowsmitrhe Law of Public and Utilities Procurement: Regulation in the EU and3d& edn. (Sweet
DQG 0D[ZzHOO Il RUD UHYLHZ RI WKH SURFXUHPHQW PHDVXUH\
paper.
19 Directive 89/440/EE®f 18 July 1989 concerning coordination of procedures for the award of public works
contractsOJ L 210.
97 Directive 88/295/EEC of 22 March &8 relating to the coordination of procedures on the award of public
supply cantracts,0J L 127
198 Hence, Directie 93/37/EEC of 14 June 1993 concerning the coordination of procedures for the award of public
works contracts OJ L 199 and Directive 93/36/EEC of 14 June 1993 coordinating procedures for the award of
public supply contracts OJ L 199, were adopted.
199 Directive 2004/18/EC of the European Parliament and of the Council of 31 MarctoaGBé coordination of
procedures for the award of public works contracts, public supply ctsarad public service contrac@) L 134
110 pirective 2004/17/EC of the EuropeRarliament and of the Council of 31 March 2004 coordinating the
procurement procedures of entities operating in the water, energy, transport and postal services sectors, OJ L 134.
" Directive 2007/66/EC, OJ L 335.
112 Directive 92/13/EEC of 25 February 196@ordinating the laws, regulations and administrative provisions
relating to the application of Community rules on the procurement procedures of entities operating in the water,
energy, transport and telecommunications sectors, OJ L 76, for the wiities and Directive 89/665/EEC of 21
December 1989 on the coordination of the laws, regulations and administrative provisions relating to the
application of review procedures to the award of public supply and public works contracts, OJ L 395, foriche publ
sector.
113 Communication from the Commission to the European Parliament, the Council, the Economic and Social
Committee and the Committee of the Regidrmyards a Single Market Act For a highly competitive social market
economy 50 proposals for imprag our work, business and exchanges with one ano@i@i(2010) 608,
proposal 17.
14 Green Paper on the modernisation of EU public procurement policy: Towards a more efficient European
Procurement MarkeCOM (2011)15 final.
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three new directivet:> Following a legislative process witbme modifications to the initial

proposals®the three current procurement Directives were adopted.

2.1.1Classification of a public contract
The procurement directives are applicable to the award of public contracts between economic

operators and contréieg authorities*’ Paragraphgl) (5) and (6) of Article 2, in the

procurement Directive defines public contracts in the following way:

3 MSXEOLF FRQWUDFWVY PHDQV FRQWUDFWY IRU SHFXQLDU\ 1
or more economic operats and one or more contracting authorities and having as their object

the execution of works, the supply of products or the provision of services;
MSXEOLF ZRUNV FRQWUDFWVY PHDQV SXEOLF FRQWUDFWYV KL

(a) the &ecution, or both the design and execution, of works related to one of the activities

within the meaning of Annex II;
(b) the execution, or both the design and execution, of a work;

(c) the realisation, by whatever means, of a work corresponding tetiurements specified by

the contracting authority exercising a decisive influence on the type or design of the work;

uD ZRUNY PHDQV WKH RXWFRPH RI EXLOGLQJ RU FLYLO HQJLQ
sufficient in itself to fulfil an economar technical function;

HMSXEOLF VXSSO\ FRQWUDFWVY PHDQV SXEOLF FRQWUDFWYV K
rental or hirepurchase, with or without an option to buy, of products. A public supply contract
may include, as an incidental matteiting and installation operations;

MSXEOLF VHUYLFH FRQWUDFWVY PHDQV SXEOLF FRQWUDFWYV
services other than those referred to in point 6;

15 proposal for a Directive oruplic procurementCOM(2011) 896 finalProposal for a Directive on procurement

by entities in the water, energy, transport and postal services s€@iv(2011) 895 final; an&roposal for a

Directive on the award of concession contra@®M(2011) 897 fnal.

180n the process of the legal reform of the 2014 procurement directives, see G. @lykke and A-Geaelles

(eds),Reformation or Deformation of the EU Public Procurement Ri{ledward Elgar Publishing 2016) and R.

&DUDQWD p7KH &KOFIKBER QUNRUW KW 3IXEHFWLYHY DQG WKH 6WRU\ 7KH\ 7HOO
(2015) 52(2) Common Market Law Revie®91 6HH DOVR 0 7U\EXV 5 &DUDBWD DQG * (Gt
Public Contract LawzPublic Procurement and Beyo§d % U X\OD QW

"The cR Q F H SaMitr&ting authoritff LV D Q DoBepteHIR LY KLYV 7KHVLV etdbBmERQFHSW R p
operatotjs analysed irchapter 4of this Thesis.
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According to Article 2, (1) (59) in the procurement Directiy@ublic @ntracts cover a wide
range of work, supply and service contracts. Article 2 (1) (5) defines public contracts in general.
The decisive characteristics for the definition of a public contract thus consist of formal

requirements for:

- pecuniary interests’®
- contracts concluded in writing
- contracts entered into between economic operat@sd contracting authoriti&s

- the object ofvorks, the supply of products or the provision of services

In this regard, the most controversial requirements are probably th&idefof economic
operators and contracting authorities, which will be analysed in chapters 3 and 4 of this Thesis.

Regarding the subject of the contract, namely the objegbks, the supply of products or the
provision of servicesArticle 2, (1) (69) defines such contracts as the execution and/or design

of a work, cf. Article 2, (1) (6) &F ,Q WKLV FRQQHFWLR Qheplicare0OfN LV
building or civil engineering worksaken as a wholavhich is sufficient in itself to fulfil an
economic or technical functidh FI $UWLFOH JXUWKHUPRUH S
relate to th@urchaselease, rental or hirpurchase of productswith or withou an option to

buy, cf. Article 2, (1) (8). Examples of public supply contractsid besiting and installation
operationsFinally, Article 2, (1) (9) defines public service contracts as services, except for

those referred to in Article 2, (1) (6).

The definition of a concession contract is set out in 5 ¢b) (a the concessioDirective.

Accordingly, a concession contract is defined in the following way.
8 MWFRQFHVVLRQVY PHDQV ZRUNV RU VHUYLFHY FRQFHVVLR

D MWZRUNV FRQFHVVLRQY PHDQV D FRQWUDFW |RddnsSdfl FX QL
which one or more contracting authorities or contracting entities entrust the execution of works
to one or more economic operators the consideration for which consists either solely in the right

to exploit the works that are the subject of the k@mttor in that right together with payment;

18 This concept will be analysed furtherdhapter 6, sectiof.2.2 of this Thesis.
119 Seechapter 4 ofhis Thesis.
120 5ee chapter 8f this Thesis.
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E MVHUYLFHV FRQFHVVLRQYT PHDQV D FRQWUDFW IRU SHFXQLD
of which one or more contracting authorities or contracting entities entrust the provision and the
management ofesvices other than the execution of works referred to in point (a) to one or more
economic operators, the consideration of which consists either solely in the right to exploit the

services that are the subject of the contract or in that right togethepaitment.

The award of a works or services concession shall involve the transfer to the concessionaire of
an operating risk in exploiting those works or services encompassing demand or supply risk or
both. The concessionaire shall be deemed to assumetiogaiak where, under normal

operating conditions, it is not guaranteed to recoup the investments made or the costs incurred
in operating the works or the services which are the sulbpetter of the concession. The part of

the risk transferred to the coassionaire shall involve real exposure to the vagaries of the

market, such that any potential estimated loss incurred by the concessionaire shall not be merely

nominal or negligible;

$UWLFOH D GHILQHV pHZRUNV FR QlictohtfacR€o%fihe@, @ VLPLOD |
Article 2, (1)(5) of the public procurement Directive. However, a works concession differs from

the definition of a public works contract by way of payment, which can caittist solely in

the right to exploit the work$at are the subject of the contract orhattright together with

SD\PHQW $UWLFOH E GHILQ pMvigigr-hddthemrbageReptoHd VV LR Q 1
services other thatmose referred to regardinige execution of works

The decisive charagtistics for the definition of a concession contract are the payment for the

contract and the transfer of an operating risk in exploiting the work or service.

2.1.2Public procurement rules as a way of supporting an Internal Market
The achievement of dnternal Market is a central aim for the Union. As expressed in Article 3
(3) TEU.
3S7TKH 8QLRQ VKDOO HVWDEOLVK DQ LQWHUQDO PDUNHW ,W VKD
Europe based on balanced economic growth and price stability, a highly ttwvepsocial
market economy, aiming at full employment and social progress, and a high level of protection
and improvement of the quality of the environment. It shall promote scientific and technological

advance.
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It shall combat social exclusion and diggination, and shall promote social justice and
protection, equality between women and men, solidarity between generations and protection of
the rights of the child.

It shall promote economic, social and territorial cohesion, and solidarity among Mestdes.

It shall respect its rich cultural and linguistic diversity, and shall ensure that Europe's cultural
KHULWDJH LV VDIHIXDUGHG DQG HQKDQFHG °

The provisions concerning the Internal Market have two main objectives which probably serve
as the only resons for invoking the Internal Market rules; namglgport of the four freedoms

and elimination ofippreciable distortions of competitibetween economic operatdfs'#*

Overall, two approaches can be used to attain an Internal Matkatstly, a negativend

deregulatory approach prohibits the member states from adopting national legislation that cause:
barriers to market access. Araexple of regulation that usesgtapproach is the rules on free
movementSecondly, a positive integration approach hanses national regulation in order to
overcome barriers to integration, whicbuld beachievedhroughthe adoption of directives.

The public procurement directives are examples of positive integration through coordinated
legislation, but negative deregtibry measures can be detected as well, e.g. in recital 1 in the
preamble of the public procurement Directive, in which it is stated that the award of public
contracts has to comply with the rules on free movement, of goods, freedom of establishment as

well as with the freedom to provide services.

The aim of supporting an Internal Market has been emphasised by the CJEU in sevet3l cases.

In this regard the CJEU has held that the aim of the procurement rules is to open up the Internal

21 Germany v European Parliament and Council of the European U@i#76/98 EU:C:2000:544para. 95 read

in conjunction with paras. 81 2Q WKH VDPH QRWH VHH 6 $SUURZVPLWK p7KH SXU
Directives: Ends, Means and the implications for National Regulatory Space for Commercial and Horizontal
BURFXUHPHQW 3ROLFLHVY LQ & %D UQ Ddfbridye Yehatkoabk ¢f EubbQean LegdR OD Q!
StudiegHart Publishing 201-2012) vol.14, 1-48, 3738.

122The concept of economic operator is analysechapter 4.

128See P. Craig and G. De Burca, EU Law, Texts, Cases and Materials, 6th edn, (Oxford University Press 2015),
608.

124 See e.glmpresa Lombardini SpAlmpresa Generale di Costriami v ANAS- Ente nazionale per le strade and

Societa Italiana per Condotte d'Acqua SpA2&5/99) and Impresa Ing. Mantovani SpA v ANASte nazionale

per le strade and Ditta Paolo Bregoli {£86/99) Joined cases-285/99 and €86/99, EU:C:2001:640;

Commission of the European Communities v Kingdom of Sg&183/00, EU:C:2003:544auppatalo Hansel Oy

v Imatran kaupunkC-244/02, EU:C:2003:56(tadt Halle and RPL Recyclingpark Lochau GmbH v
Arbeitsgemeinschaft Thermische Restabtaild Energieverwungsanlage TREA Leun&-26/03,EU:C:2005:5
Carbotermo SpA and Consorzio Alisei v Comune di Busto Arsizio and AGESE-34#04,EU:C:2006:308

Michaniki AE v Ethniko Symvoulio Radiotileorasis and Ypourgos Epikratéiag3/07,EU:C:2008:731
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Market for public comacts®® E\ uSURPRWLQJ WKH ZLGHVW SRVVLEOH H[SUF
FRQWUDFWRUV LQ W KH OHPEHU 6WDWHVY

In Stadt Hallé?’, the CJEU stated that the purpose of the public procurement rttesfiee
movement of servicgsvhich was the ambit of the specitase)and the opening to undistorted
competition in all the Member Stat&€ The CJEU further elaborates on this point by stating

that thepurposeof the procurement rulesvolves an obligation on all contracting authorities

apply the relevant Uniorules where the conditions for such application are satisfids

elaboration could imply that where the award of the contract is made pursuant to a tender
procedure under the procurement directives, the scope for application of other relevant EU rules

is broad.

In Strong Segurand® WKH &-(8 VWDWHG WKDW WKH JHQHUDO SULQFLS
an essential objective of the procurement rules which, nevertheless, cannot lead to an

interpretation that is contrary to the clear terms of the /e KH WHUP pHIIHFWLYH FRPS
is used by the CJEWyguably to ensure competition by observing general principles of the

Treaty, such as the principle of equal treatni&ht

2.1.2.1 The general principles of the Treaty
The general principles of thestaty are, arguably, of importance when public contracts are

awarded.

The important role of the general principles to procurement law is expressed in the public
procurement Directive. CArticle 18(1) of the public procurement Directive:

3 &ntracting auhorities shall treat economic operatogguallyandwithout discriminationand
shall act in atransparent and proportionatenanner. The design of the procurement shall not be
made with the intention of excluding it from the scope of this Directive otifi€ially

narrowing competition. Competition shall be considered to be artificially narrowed where the

125 |mpresa LombardiniJoined cases-285/99 and €286/99, para 34;

29\ichaniki, C-213/07, para para 39 and the cases cited therein.

127 Stadt Halle C-26/03.

128hid., para 58.

129 strong Seguranca SA v Municipio de Sintra and SectSiéasicos e Tecnologia de Seguga C-95/10,
EU:C:2011:161.

130 Strong SegurangaC-95/10, para. 37.

135eeConcordia Bus Finland Oy Ab v Helsingin kaupunki and HiUssilikenne C-513/99,EU:C:2002:495
para. 81 andrabricom SA v Etat belgined Cases Q1/03 and €34/03,EU:C:2005:12, para. 26.
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design of the procurement is made with the intention of unduly favouring or disagingnta

certain economic operatorg->?

Accordingly, contracting authiies have an express obligation, by way of Article 18(1), to
ensure that economic operators are treated in an equal awlisoominatory manner and,
furthermore, that the contracting authority acts in a transparent and proportionate manner when

they awad public contracts.

Additionally, the preamble to the public procurement Directive mentions the general principles.

Recitallof the preamble reads as follows:

tKH DZDUG RI SXEOLF FRQWUDFWYV E\ RU FRhgs tB EbkhphyOwittR I OH F
the principles of the Treaty on the Functioning of the European Union (TFEW@nd in

particular the free movement of goods, freedom of establishment and the freedom to provide
servicesas well as the principles deriving therefrom, such as equal treatmeoi-

discrimination, mutual recognition, proportionality and transparendglowever, for public

contracts above a certain value, provisions should be drawn up coordinating national
procurement procedures so as to ensure that those principles are giveéicareifect and

SXEOLF SURFXUHPHQW LV RSHQHG XS WR FRPSHWLWLRQ °

Consequentlythe procurement directives provide that contracting authorities should in
particular®® comply with the principles aéqual treatment, nediscrimination, mutual
recognition, prportionality and transpareneyhen they award public contracts.

The principle of equal treatment
The principle of equal treatment is of great importance in public procuremeht'Besides the

mentioning in Article 18 of the procurement Directive as welin the preamble as described
above, the directives do not contain an express definition of the principle of equal treatment. In
this respect, the material content of the obligation to ensure equal treatment, when public

contracts are awarded, is dedvhrough the case law of the CJEU.

132 Emphasis added.

133 paragraph 1 entails an obligation to comply with princiglesh as

134 M. Steinicke mentions the principle of equal treatment as the most important and the most often relied upon
principle in public procurement law, sk 6 WHLQLFNH p3XEOLF 3URFXUHPHQWTYT LQ 3
Steinicke and K. E. Sgrensen (eBggulating Competition in the E(&luwer Law International 2016), 585.
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In Uberschat®®the CJEU formulated an obligation for the contracting authority to treat similar
situations equally. The CJEU concluded tHt:

SDFFRUGLQJ WR W Klew ldf\Whe/ @ &1QHe\g&nidral pFriziglel afwlity , of which
the prohibition on discrimination on grounds of nationality is merely a specific enunciation , is
one of the fundamental principles of community I&Wis principle requires that similar

situations shall not be treated differently unleslifferentiation is objectively justified®’

The obligation to treat similar situations in an equal manner has later been clarified by the CJEU
in Fabricom™®to further entail that different situations cannot be treated equally. The CJEU
held that!*

> « @must\be borne in mind that the duty to observe the principle of equal treatment lies at the

very heart of the public procurement directives, which are intended in particular to promote the
development of effective competition in the fields to which gy and which lay down

FULWHULD IRU WKH DZDUG RI FRQWUDFWYVY ZKLFK DUH LQWHQGH

Furthermore, it is settled cadaw that the principle of equal treatment requires that comparable
situations must not be treated differently dinat different situations must not be treated in the

same way unless such treatment is objectively justified @ ~

Based on the above, the principle of equal treatment in a public procurement context thus entails
an obligation for the contracting authorityensure thatomparable situatiorare notreated
differently and thatlifferent situations &nottreated in the same way unless such treatment is

objectively justified

In a State aid perspective, it could be argued that the obligation to eqaatéreatment relates
to the prohibition in Article 107(1) TFEU favourcertain undertakings or conferring an
advantage to the recipient undertakifiyAs held above, Article 18 (1) of the procurement
Directive entails a prohibition d@rtificially narronving the design of the procurement with the

intention of unduly favouring or disadvantaging certain economic operators

135 peter Uberschér v Bundesversicherungsanstalt fiir Angestetise 810/7%U:C:1980:228
136 i
Ibid., para 16.
13" Emphasis added.
138 Fabricom, Joined casesd1/03 and €34/03.
1391bid., paras 2&7.
10The concept of selectivitgmbeddedn the prohibition to favour certain undertakings is further analysed in
chapter 5The notion of dvantage is analysed in chaptérand 7
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In this respect, the principle of equal treatment, as expressed in Article 18(1) of the procurement
Directive, obliges contracting awthties to design an appropriate tender procedure, which
eliminates the risk of favouring certain undertakings or granting an advantage to the recipient

undertaking:**

Arguably, there are many possibilities to confer an advantage to an economic opexator in
procurement contexf? It is, however, outside the scope of this chapter to discuss in detail how
different award situations under procurement law might confer an advantage to economic
operators. This analysis will therefore be conductezhapter 7instead. For the purpose of this
chapter, it suffices to conclude that the principle of equal treatment is connected to the concept
of selectivity and advantage under Article 107(1) TFEU by way of the formulation in Article

18(1) in the procurement Directive.

The principle of equal treatment in relationtte direct award of contracts
In relation to the analytical framework of this ThéSisit has to be discussed how the principle

of equal treatment relates to 1) situations in which the award is made pgucsadander

procedure under the procurement Directive; 2) situations in which the award is made under the
concession Directive and 3) situations in which the award is made directly (legally or illegally).
As analysed above, the principle of equal treatnseembedded in Article 18(1) of the
procurement Directive. A similar Article can be found in Article 3 of the concession Directive.
For this reason, the following will account for how the principle of equal treatment applies to

legal and illegal direchward of contracts.

Arguably, the principle of equal treatment applies to situations in which the contracting
authority awards public contracts without the conduct of a tender procedGterdtzelt**
which is a case that dates back to before the mengafiaqual treatment in the procurement
directives, the CJEU held thaf’

141 seeNicolaides and Rusu for a discussion of procurementgpiares that eliminate advantage:Nicolaides and

, (5 X0oiipetitive Selection of Undertakings and Stite Why and When Does It Not Eliminate
$GYDQWIIY, A (1)E.P.P.P.L5-29, 12.

192 5ee Nicolaides and Schoenmaekers for an analysis of different situations under procurement law that might lead
to the conferral of adveage,3 1LFRODLGHY DQG 6 6FKRHQPDHNHUYUY\ QuEWID W R (OAHG
Public Procurement and the Application of Public Procurement RuMsitmise $GYDQWDJH LQ WKH 1HZ
(2015), 14 (1)EStAL 143156, 145 ff.

193 See chapter kection1.2.1.

144 Commission of the European Communities v Kingdom ofriaek(Storebeelt) C-243/89.

15 1bid., paras 3233.
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3Since the Commission claims in its pleadings, which weveoreed in its reply, that

Storebaelt acted in breach of the principle that all tenderers should be treated alike, tlsa Dani
Government' s argument that that principle is not mentioned in the directive and therefore
constitutes a new legal basis for the complaint of breach of State obligations must be considered

first.

On this issue, it need only be observed thithough the directive makes no express mention of
the principle of equal treatment of tenderers, the duty to observe that principle lies at the very
heart of the directivavhose purpose is, according to the ninth recital in its preamble, to ensure
in particular thedevelopment of effective competition in the field of public contracts and which,
in Title 1V, lays down criteria for selection and for award of the contracts, by means of which
VXFK FRPSHWLWLR#*LY WR EH HQVXUHG

Accordingly, the principle of equal tremént applies to contracts awarded outside the scope of
the procurement directives and, therefore, also to contracts awarded directly (whether legal or
illegal)

Furthermoresince the principle of equal treatment can be derived from the Treaty, and

therefoe is a principle derived from primary law, it can be argued that the principle of equal
treatment applies to situations where primary law applies. In this respect, it can be assumed that
the principle of equal treatment applies to the legal, direct aWaohtracts where a cross

border interest exists’

The principle of transparency
The principle of transparency is an important principle in relation to the procurement rules.

Article 18(1) of the procurement Directive, as cited above, refers diredthe torinciple of
transparency by stating that contracting authorities shall act in a transparent manner when they
award public contract$?®

In addition to its treatment in Article 18(1), the transparency principle is cited numerous times in

the procuremeriirective., e.g. in Article 43 (1§° regarding specific labels required for the

196 Emphasis added.

470n the same note see, &Blykke and R1ILHOVHQ p(871V 8GERGVUNHNRGWIGNVWYT -XULVW
@konomforbundets Forlag 2015), 100.

18 Seesection 2.1.Above.

149 Article 43 (1) €) read as follows?1. Where contracting authorities intend to purchase works, supplies or services

with specific environmental, social or other characteristics they may, in the technical specifications, the award criteria or

the contract performance conidins, require a specific label as means of proof that the works, services or supplies

53



purchase of works or servicers with specificahwironmental, social or other characteristics
Article 56 (1) (3¥°° on general principles regarding choice of participantstb@@ward of
contracts; and Article 58 regarding selection criteria. Arguably, there is an obligation for
contracting authorities, by way of the procurement Directive, to act in a transparentifanner

all phases of the tender procedure.

As stated aba, Article 3 in the concession Directive resembles Article 18(1) in the public
procurement Directive. Thus it can be concluded that the principle of transparency applies in a

similar fashion as described above, to award of contracts under the concessbinei

The principle of transparenaw relation to direct award of contracts
The transparency principle is of importance to contracts awarded outside the directives. The

CJEU has, on several occasions, held that the transparency principle applresaiisbelow
threshold or otherwise outside the scope of the direttive.

The first judgment regarding the influence of the principle of transparency to procurement law is

considered to be tHénitron Scandinavid* case'®

In this case, the CJEU was askeaonclude whether a private undertaking (Danske Slagterier)

could be considered a contracting authority within the meaning of the procurement directives.

correspond to the required characteristics, provided that all of the following conditiorial@ited: (c) the labels are

established in an open and transparent procee in which all relevant stakeholders, including government bodies,
consumers, social partners, manufacturers, distributors and d&h"YHUQPHQWDO RUJDQLVDWLRQV PD
0 S UWLFOH U BB MGerb iMfolRa@o® &t d0¢umentatiom be submitted by economic operators is

or appears to be incomplete or erroneous or where specific documents are missing, contracting authorities may, unless
otherwise provided by the national law implementing this Directive, request the economic apevaterned to submit,
supplement, clarify or complete the relevant information or documentation within an appropriate timgrorided

that such requests are made in full compliance with the principles of equal treatment and transparency

3L Article 58 (1) (3), third indent read as follow3The ratio, for instance, between assets and liabilities may be taken

into consideration where the contracting authority specifies the methods and criteria for such consideration in the
procurement documentSuch nmethods and criteria shall be transparent, objective and fdiscriminatory ~

22Q WKH VDPH QRWH VHH 0 6WHLQLFNH p3XEOLF 3URFXUHPHQWY L
K. E. Sgrensen (edBegulating Competition in the E(luwer Law Irternational 2016), 593.

133 g. inUnitron Scandinavia A/S and8 A/S, Danske Svineproducenters Serviceselskab v Ministeriet for
FadevarerC-275/98, EU:C:1999:56;/Telaustrig C-324/98 Consorzio Aziende Metano v Comune di Cingia de'
Botti,(Coname) C-231/03,EU:C:2005:487andParking Brixen GmbH v Gemeinde Brixen and Stadtwerke Brixen

AG, C-458/03, EU:C:2005:605. See asee0 6 WHLQLFNH pn3XEOLF B3URFXUHPHQWYT LQ 3
M. Steinicke and K. E. Sgrensen (eBggulating Competitiom the EU(Kluwer Law International 2016), 593.

124 Unitron ScandinaviaC-275/98

1Seealso5 &DUDQWD 7KH %RUGHUV RI (8 3PEGhs SnBRCR&fal(¢dSHPURINd /DZT LG
the EU Procurement Directivesinside the Treaty,European Procement Law Series vol. 4, (DJZF Publishing

2012), 2560, 34.
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The CJEU held that Dansl8agteriemwas not a contracting authoritfand consequently, the

procurenent directives did not apply’
Regarding the principle of transparency, the CJEU heldthat

> «v@ere a contracting authority grants to a body which is not a contracting
authority special or exclusive rights to engage in a public service actitity ony
requirement is that the measure whereby that right is granted must stipulate that, in
relation to the public supply contracts which it awards to third parties in the context
of that activity the body in question must comply with the principle of ron

discrimination on grounds of nationality.

It should be noted, however, thibe principle of nondiscrimination on grounds of
nationality cannot be interpreted restrictivelit implies, in particular, an obligation
of transparencyin order to enable the caracting authority to satisfy itself that it has
been complied witf?

Accordingly, the principle of transparency applies when contracts are awarded outside the scope
of the procurement directives. Furthermore, the above shows that the principle of non
discrimination implies an obligation of transparency. Thus, the cagaitfon establishes a link

between the principle of nediscrimination and the principle of transparency.

Other principles
As held above, a link between the principles of-d@trimindion and transparency was

established itUnitron.

In Teleaustrid® the CJEU further elaborated on this link. This case concerned the question
whether a service concession fell inside the scope of the procurement directives. The CJEU held
that the fact thaservice concessions did not (at the time) fall within the scope of the

procurement directives did not rule out the relevance of primary EU law. According to the
CJEU®!

%6 Unitron ScandinaviaC-275/98 para 26.
57 \bid., para 27.

138 bid,. paras 29 and 31.

159 Emphasis added.

160 Telaustrig C-324/98

181 |bid., para 60.
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3>«@ LW VKRXOG EH ERUQH LQ PLQG WKDW QR Waht3MK VW D (
present, such contracts are excluded from the scope of Directive [88{8&2014/25] the
contracting entities concluding them are, none the less, bound to comply with the fundamental

rules of the Treaty, in general, and the principle of natiscrimination on the ground of

nationality, in particular %2

In a State aid perspective, it could be argued that the obligation in Article 18(1) in the
procurement Directive to ensure transparency anedismmimination supports the prohibition in
Article 1071) TFEU offavouringor disadvantagg certain economic operators. In this respect,
it could be argued that the principles of equal treatment, transparency adscramination

work coincident to ensure that public contracts are awarded in-sabectve and non

advantageous way.

According to the above, the rules on public procurement is an essential instrument of the
Internal Market angbublic procurement rules are thus used as a means to an end of achieving an
Internal Market. In order to obtain thoserall objective, public authorities are obliged to

comply withthe principks of the Treatyand in particular the free movement of goods, freedom

of establishmentand the freedom to provide services, as well as the principles deriving

therefrom,as dscribed above.

2.1.3 Complementary objectives of the procurement rules
Besides the goal of achieving an Internal Market, it should be discussed whether the

procurement rules have other (complementary) gtratse light of the research question asked

in this Thesis, the objectives of the procurement rules become relevant when discussing whethel
the rules on public procurement and the rules on State aid share common obj&atitiésh in

turn helps answering the research question, when the award of guiiliacts constitutes State

aid within Article 107(1) TFEU. Therefore, the following section will account for whether
complementary objectives, to the achievement of an Internal Market, can be detected in the case
law from the CJEU. Furthermore, some dssions from academic literature will be

highlighted.

162 Emphasis added.
183 This will be discussed below section 2.3
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It has been acknowledged by the CJEU that contracting authorities can be guided by

considerationghat are not necessarily economic when they award public contracts:

S&RQVHTXHQWO\ Widkivd iDth & oRlIbdth Khid risk ofigreference being given to
national tenderers or applicants whenever a contract is awarded by the contracting authorities
and the possibilitghat a body financed or controlled by the State, regional or local authorities
or other bodies governed by public law may choose to be guided by considerations other than
economic ones « @*

Yet, as emphasised by the CJEU, the procurement rules seek to ensure that contracting
authorities act in an equal mannavdid the risk of prefenceg by ensuring that the contracting
authorities adopt economic considerations when they award public contracts.

However, examples can be found of objectives that are not purely economic when public
contracts are awardétf

The CJEU has considered theewf environmental and social criteria in several c¥es.

In Beentje$®” the CJEU was asked to conclude whether certain criteria in relation to the
selection of qualified tenderers were permitted under directive 71/305/EEC (the public works
Directive). Inreplying to this question, the CJEU revealed two important aspects in relation to
this Thesis. Firstly, the CJEU held that the contracting authorities have a certain degree of
freedom to decide the award critetf4:

3> « e suitability of contractors i®tbe checked by the authorities awarding contracts in
accordance with the criteria of economic and financial standing and of technical knowledge or
ability referred to in Articles 25 to 28 he purpose of these articles is not to delimit the power

of the Member States to fix the level of financial and economic standing and technical
knowledge required in order to take part in procedures for the award of public works contracts

164 Emphasis added.

185 Graells lists several scalled sociepolitical aims achieved through public procurement, see A. S. Graells,
H3XEOLF 3URFXUHPHQW DQG " Kedn (Hari8pRAAshiHY/2018) 1 GEe SuxteH NV |
S.Jakobgen, ST. Poulsen and .E. KalsmoseHjelmborg, 1 (8 8 G E X G \(JudisMogudkanfimforbundets Forlag
2016), 39ff.

16 See e.g.Gebroeders Beentjes BV v State of the Netherdbaise 31/87, EU:C:1988:422pmmission of the
European Communities v French Réfic, C-225/98, EU:C:2000:494oncordia Bus Case €513/99;EVN AG
and Wienstrom GmbH v Republik Ostertgi€-448/01, EU:C:2003:65European Commission v Kingdom of the
Netherlands (Max HavelaarC ;368/10, EU:C:2012:284.

17 Beentps Case 31/87.

188 |bid., para 17.
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but to determine the references or evidence which may be furnished in orderablistt the
contractor' s financial and economic standing and technical knowledge or ability

Nevertheless, it is clear from these provisions that the authorities awarding contracts can check
the suitability of the contractors only on the basis of critegiating to their economic and

financial standing and theiWHFKQLFDO NQRZAAHGJIJH DQG DELOLW\’

Then, the CJEU held tha?

3As regards the exclusion of a tenderer on the ground that it is not in a position to employ long
term unemployed persons, it shoutdrimted in the first place that such a condition has no
relation to the checking of contractors' suitability on the basis of their economic and financial
standing and their technical knowledge and ability or to the criteria for the award of contracts

refemred to inArticle 29 of the directive

> « {@order to be compatible with the directive such a conditnust comply with all the
relevant provisions of Community law, in particular the prohibitions flowing from the
principles laid down in the Treaty inggard to the right of establishment and tfieedom to

provide services

The obligation to employ longerm unemployed persons could inter alia infringe the

prohibition of discrimination on grounds of nationalityaid down in the second paragraph of
Article 7 of the Treaty if it became apparent that such a condition could be satisfied only by
tenderers from the State concerned or indeed that tenderers from other Member States would
havedifficulty in complying with itlt is for the national court to deterine, in the light of all the
circumstances of the case, whether the imposition of such a condition is/diraotirectly

discriminatory *"*

The citations above serve to show that the contracting authorities possess a certain degree of
freedom to deciel the selection and award criteria. However, the criteria used for the selection
and award of tenderers should be conducted in accordance with the general principles of the
Treaty.

189 Emphasis added. Footnote omitted.
170 Beentps Case 31/87, paras-24.
"1 Emphasis added.
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The second important aspect, in relation to the question asked in tkis, Tekates to the
following paragraphs, in which the CJEU arguably established a link between the procurement
rules and the State aid ruf&é:

3Although the second alternative leaves it open to the authorities awarding contracts
to choose the criteria owhich they propose to base their award of the contthefr
choice is limited to criteria aimed at identifying the offer which is eoonically the

most advantageousndeed, it is only by way of exception thatticle 29 ( 4 )[now

Article 69] provides hat an award may be based anteria of a different nature

within the framework of rules whose aim is to give preference to certain tenderers

by way of aid, on condition that the rules invoked are in conformity with the Treaty,

in particular Articles 92[now 107]et seqg"

Furthermore, the directive does not lay down a uniform and exhaustive body of
Community rules; within the framework of the common rules which it contaéns,
Member States remain free to maintain or adopt substantive and procedurabrul

in regard to public works contracts on condition that they comply with all the
relevant provisions of Community lavin particular the prohibitions flowing from

the principles laid down in the Treaty in regard to the right of establishment and the
freedP WR SURYLGH Y¥HUYLFHV >«@ 3

Accordingly, the CJEU narrows the alleged degree of freedom of the scope for applying award
criteria, which are not directly related to the contracteilmphasisinghat the choice is limited

to criteria aimed at identifyinthe offer, which is economically the most advantageous (this was
the specific ambit of the case). Furthermore, the Cdiaphasisethat such criteria should be

seen as exceptions.

Then, the CJEl@mphasisethat an award based on different criteria thanahes listed in the
directive should be in conformity with Article 107 TFEU. ArgualBgentjesestablishes a link
between the procurement rules and State aid rules by requiring that award criteria used by
exception, should conform with the State aid sulEhis conclusion is an important contribution

in answering the research question asked in this Thesis, because the established link between the

172 Beentps Case 31/87, paras-P9.
173 Emphasis added.
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procurement rules and State aid rules indicates that there is a possibility of granting State aid

when publiccontracts are awarded under the procurement Diretfive.

2.1.3.1 Discussions in academic literature
The scope of objectives for the procurement rules has been widely debated in academic

literature®”
As formulated by Trept&®®

3Public procurement regulatioim Europe suffers from uncertainty over what is and what
should be. What appears constant is not and even if the objectives of the directives can be
reduced to a few key principles, as they were at the outset, this is not how they are used and
interpretedby the regulator, the courts or in practicEhere is confusion over the purposes of
the directives and what they can be used to achiéweeed, if they could be used to achieve all
of the goals claimed for them, they would be very fluid instrumentedndec@ 7KH (XURSHD
judiciary has often been required to interpret the directives to make sense of them in practice. It
has on several occasions, for example, been driven to state that the duty to observe the principle
of equal treatment lies at the vdrgart of the public procurement directives even if this has only
UHFHQWO\ EHHQ UHFRJQLVHG L Qhavegidater hastlBo/tandridsd t8/ K H P V
regulate and the way in which it has done so sometimes appears far removed from the original
goals of the directives. This is true even where, as is also the case, it has changed tack,
sometimes reluctantly, to pursue varying goals of the moment. The directives are arguably
now used explicitly to further political goals which are not covered by ttatest objectives and

have little to do with the procuremerfinction. "’

The core of the debate seems to be whether the objectives of the procurement rules can be
deduced to merelgupportingan Internal Market by observing the fundamental freedoms in the

" This question will be analysed in depthchapter 7of the Thesis.

1 See in particulaP. . XQ]OLN p1HROLEHUDOLVP DQG WKH (XURSBEIhQI3KEOLF 3

Gehring and I. Solanke (edsQambridge Yearbook of European Legal Studidart Publishing 2012013) vol.

15,283356, 312356; A. S. Graellsy3XEOLF 3URFXUHPHQW DQG ®'Kddn(Ba&miBlisShihgV L W L F
Il 6 $UURZVPLWK p7KH SXUSRVH RI WKH (8 BURFXUHPHQW 'LUHF

National Regulatory Space for Commerc@RQG +RUL]JRQWDO 3URFXUHPHQW 3ROLFLHVY

Solanke (eds.Cambridge Yearbook of European Legal Studitsst Publishing 201-2012) vol. 14, 148. P.

7 U H R&gdlating ProcurementUnderstanding the End and Means of Publiodurement Regulatiofi 2[IRUG

University Press 2004).

176 See foreword to the Second Edition by P. Trepte to A. S. GraeBsEOLF 3URFXUHPHQW DQG WK

5 X O@"Vefin. Hart publishing 2015).

1" Emphasis added.
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Treaty (by way of the four freedoms) and the general principles flowing therefrom. Or, whether

complementary objectives can be detected as'\Well.

In the light of the research question asked in this Thesis, it is relevant to discuss whether
procurement rukeand State aid rules share common objectives. In this respect, it can be argued
that if contracting authorities seek to achieve policy goals when they award public contracts, and
if such policy goals are not supported by the aims of the procurementhidesyuld possibly

lead to the risk that contracting authorities might grant disguised State aid to the winning
tenderer. From a State aid perspective, pdiaged exceptions are neither exceptional nor
controversial. In fact, as will be elaborated beloulesallow the Commission and the Council a
wide discretion and extensive power to admit aids to the Member States in derogation of the
prohibition in 107(1) TFEU!®

As will be elaborated below, polidyased exemptions to the prohibition in Article (D7TFEU

of granting aid are both possible and possibly allowed by way of Article 107(2) and (3).
However, since the derogations in Article 107 (2) and (3) are outside the scope of this Thesis, it
is sufficient to conclude that the scope of common objestbetween the two sets of rules is
important in order to answer the main research question. In this regard, the aims and objectives

of the procurement rules are important factors in this analysis.

2.1.4 Preliminary findings
To sum up, the rules on publprocurement are based on the rules on free movement in the

Treaty, which have thgupport of the four freedoms and eliminatiorapipreciable distortions

of competitionbetween economic operat@s their core objectives. These objectives have been
affirmed in the case law of the CJEU in a number of cases. The core objective for achieving an
Internal Market is supported in a public procurement context by supporting the four freedoms,

by way of and securing transparency and preventing protectionist paghasd thereby

178 Some authors seem to arghat complementary goals (to achieving an Internal Market) can be detected from

the procurement rules: Graells lists severatalted sociepolitical aims achieved through public procurement, see

AS Graells,y3XEOLF 3URFXUHPHQW D Q G WKedn (HarigpRdAsBhiHy/2018) 1 RS X Bher,

P S Jakobsen, S T Poulsen and S E Kalsthipsknborg, 1 (8 8 G E X G (uisVoiyvakaenfimforbundets Forlag

2016), 39f.2Q WKH FRQWUDU\ 6 SUURZVPLWK p7KH SXU SR Widarsland/tkéd (8 3URF X
LPSOLFDWLRQV IRU 1DWLRQDO 5HIJXODWRU\ 6SDFH IRU &RPPHUFLDO DQG +
Gehring and | Solanke (edsQambridge Yearbook of European Legal Stuitsrt Publishing 201-2012) vol.

14, 1-48.

179 See setion 2.2 immediat@elow.
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removing discrimination and barriers that prevents entry into the public procurement market.
The public procurement rules thus support the core objectives of the Internal Market rules in two
ways. Firstly, the procurement directives seekupport the four freedoms by preventing
protectionist purchasintf® Secondly, the procurement directives seek to ensure equal treatment
between economic operatdrg removing discriminatiofi* and barriers that prevent entry into

the public procurement maek Furthermore, the procurement directives seek to implement

competitive procedures in order to secure transparé€fcy.

In addition to the aim of supporting an Internal Market, it has been discussed whether the
procurement rules have complementary objestiyn this respect, the importance of this
discussion has beemphasiseds detecting a common aim of the procurement rules. The State
Aid rules are equally important for the research question, as the achievement of policy goals

through the award of publcontracts could lead to disguised State aid.
2.2 State aid rules and the objectives it pursues

The actual wording of Article 10YFEU has remained almost unchanged since its introduction

in 1951, when the first prohibition of subsidies was seen.,Tthaslreaty of Paris introduced a
complete ban of subsidies in the coal and steel industries, the reason behind being that such
subsidies would be incompatible with the Common (coal and steel) M&tketer, with the

Treaty of Rome, the complete ban veasnged to resemble the formulation of the prohibition

on the granting of State aid as we know it from Article 107 TEUF. Hence, Article 92 EEC
contained a prohibition on granting any aid, but at the same time Article 92 (2) listed situations
where aid is ompatible with the Common Market. This structure is continued in Article 107
TFEU with a prohibition in Article 107(1) followed by several (poliogsed) exemptions in
Articles 107(2) and 107(3).

BO6HH * 6 ‘®io Ndés the Court of Justice of the European Union pursue competition concerns in a public
procurement contextp 33/5 -192, 180.

81See S. ArrowsmitiThe Law of Public and Utilities Procurementedulation in the EU and UK3rd edn. (Sweet

and Maxwell 2014), 182, who states that the general Treaty rules on free movement entail an obligation not to
discriminate in public procurement.

825ee6 $UURZVPLWK pu7KH SXUSRVH R WHhHs, \eaht & theJimplicadie fob UHFW LY
I1DWLRQDO 5HIXODWRU\ 6SDFH IRU &RPPHUFLDO DQG +RUL]JRQWDO 3U
Solanke (eds.;ambridge Yearbook of European Legal Studitest Publishing 201-2012) vol. 14, 148, 26

18 Treaty Establishing the European Coal and Steel Community4¢@}, 18 April 1951, 261 UNTS 140
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The legal basis concernitige State aid rules is found the Treaty in Chapter 1 of Title VII on
theRules on CompetitionThe provisions on State aid are directed at public authorities
(Member States) and have an overall objective of prohibiting measures which distorts

competition.

Article 107 (1) read as flows;

36DYH DV RWKHUZLVH SURYLGHG LQ WKH 7UHDWLHV DQ\ DLG JU
resources in any form whatsoever which distorts or threatens to distort competition by favouring

certain undertakings or the production of certain godullisin so far as it affects trade

EHWZHHQ OHPEHU 6 WDWHV EH LQFRPSDWLEOH ZLWK WKH ,QWH

Furthermore, several situations, that are compatible with the Internal Market, are listed in
Article 107(2):

3 Daid having a social character, grantéal individual consumers, provided that such aid is

granted without discrimination related to the origin of the products concerned;
(b) aid to make good the damage caused by natural disasters or exceptional occurrences;

(c) aid granted to the economy of tain areas of the Federal Republic of Germany affected by
the division of Germany, in so far as such aid is required in order to compensate for the
economic disadvantages caused by that division. Five years after the entry into force of the
Treaty of Lisba, the Council, acting on a proposal from the Commission, may adopt a decision

repealing this point.

Finally, Article 107(3) listseveralkituations that might be compatible with théernal Market:

(a) aid to promote the economic development of areas wherstandard of living is
abnormally low or where there is serious underemployment, and of the regions referred to in
Article 349, in view of their structural, economic and social situation;

(b) aid to promote the execution of an important project of comBuropean interest or to
remedy a serious disturbance in the economy of a Member State;

(c) aid to facilitate the development of certain economic activities or of certain economic areas,
where such aid does not adversely affect trading conditions tatanteontrary to the common
interest;

(d) aid to promote culture and heritage conservation where such aid does not affect trading
conditions and competition in the Union to an extent that is contrary to the common interest;
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(e) such other categories ofdeais may be specified by decision of the Council on a proposal
from the Commission.
In a public procurement contexte situations listed in article 107(3) will mainly be relevant in
connection with the contWLQJ HQWLW\JV X \bhskierdbRsP*$S OHPHQWD U\

As held above, Article 107 TFEU is structured as a complete prohibition against aid in Article
107 (1) TFEU followed by several exemptions in Article 107 (2) and (3) TFEU that is, or might
be, compatible with the Internal Market from an assesshyetite Commission. This means
thatfrom the outset, aid granted by Member States is incompatible with the Internal Market; cf.

Article 107(1), unless the conditions for exception in Article 107(2) or 107(3) are met.

Article 108 TFEU covers procedural raleaccording to which, the Commission is given

specific competence to decide on the compatibility of State aid within the Internal Market.
Article 108 TFEU reads as follows:

31. The Commission shall, in cooperation with Member States, keep under congtantall
systems of aid existing in those States. It shall propose to the latter any appropriate measures

required by the progressive development or by the functioning of the internal market.

2. If, after giving notice to the parties concerned to sulimit comments, the Commission finds
that aid granted by a State or through State resources is hot compatible with the internal market
having regard to Article 107, or that such aid is being misused, it shall decide that the State
concerned shall abolishr@lter such aid within a period of time to be determined by the
Commission. If the State concerned does not comply with this decision within the prescribed
time, the Commission or any other interested State may, in derogation from the provisions of
Articles 258 and 259, refer the matter to the Court of Justice of the European Union direct.

On application by a Member State, the Council may, acting unanimously, decide that aid which
that State is granting or intends to grant shall be considered to be cdepatth the internal
market, in derogation from the provisions of Article 107 or from the regulations provided for in
Article 109, if such a decision is justified by exceptional circumstances. If, as regards the aid in
question, the Commission has alreatfiated the procedure provided for in the first

subparagraph of this paragraph, the fact that the State concerned has made its application to the

'8 n this regardsee SArrowsmith The Law of Public and Utilities Procurement: Regulation in the EU and]UK
3% edn. (Sweet and Maxwell 2014), 304.
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Council shall have the effect of suspending that procedure until the Council has made its attitude
known. f, however, the Council has not made its attitude known within three months of the said

application being made, the Commission shall give its decision on the case.

3. The Commission shall be informed, in sufficient time to enable it to submit its conafnents,
any plans to grant or alter aid. If it considers that any such plan is not compatible with the
internal market having regard to Article 107, it shall without delay initiate the procedure
provided for in paragraph 2. The Member State concerned shatiutats proposed measures
into effect until this procedure has resulted in a final decision.

4. The Commission may adopt regulations relating to the categor&atefaicthat the Council
has, pursuant to Article 109, determined may be exempted frqmmottexdure provided for by
paragraph 3 of this Articl€.

Article 108 TFEU consists of four indents. Firstly, pursuant to Article 108(1) TFEU, the
Commission has an obligationkeep under constant review all systems ofexidting in the
Member StatesSecondly Article 108(2)TFEU states that the Commission may decide that a
State should either alter or abolisBtate aid that is incompatible with theternal Market:®
This also means that the Commission has the power to order recoeergiofgrantedn

breach of the Treaf}f° Thirdly, Article 108(3)TFEU states that the Commissiatustbe
informed of any plans to grant or alter .aldhisgives the Commission power to initiate the
procedure provided for in paragraph 2 of Article T&EU. Finally, Article 108(4) TFEU gives
the Commission power to adopt regulations relating to the categories of State aid. Article 108
TFEU confers a rather significant role to the Commission in regards to the systems of aid
existing in the Member Staté¥.

In order to incease legal certainty and transparency, the Council Reguiis11589 of 13
July 2015has been adoptéf Regulation 2015/1589 laytown detailed rules for the

185 This was already laid down in 1973 by the CJEU Gommission v Germany (Kohlenges&@)72,
EU:C:1973:.87 SDUD 6HH IXUWKHU 7 2WWHUYDQJHU DQG 3 $GULDDQVH
T. Ottervanger and P.J. Slot (eds)) State Aid¢Sweet & Maxwell 2012) 1007.

186 Commission v Germany (Kohlenges&@)72, para 13.

187 This power has been acknowledged by the Court in itsleaseSee e.gSteinike & Weinlig v Federal Republic

of Germany 78/76,EU:C:1977:52 para. 8.

18 Council Reglation 2015/1589 of 13 July 2015 OJ L 248
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application of Article 108 FEU and is a codification of the principles and case law that have
190

been established over tin
Moreover, Article 109TFEU empowers the Council to impose legislation in derogation from the
prohibition in Article 107(1) TFEU. Article 109 TFEU provides that:

8The Council, on a proposal from the Commission and after dorgthe European
Parliament, may make any appropriate regulations for the application of Articles 107 and 108
and may in particular determine the conditions in which Article 108(3) shall apply and the

categories of aid exempted from this procedure.

In Article 109, TFEU gives the Council authority to adopt appropriate regulations for the
application of Articles 107 and 108 TFEU. Also, it empowers the Council to determine in which
conditions Article 108(3) TFEU applies and on the categories of aid exefmmtedotification.

This also implies a right for the Council to specify other categories of aid which may be
exempted from the prohibition in Article 107(1) TFEU.

In conclusion to the above, the State aid rules contain, as a point of departure,itiqrafib

Aid granted by Member States. However, when inspecting Articled@OTFEU more closely,
these Articles reveal that the prohibition set out in Article 107(1) is neither absolute nor
unconditional. Thus, in Article 107(2) and 107(3) TFEU as welhaArticles 108 and 109,

TFEU gives the Commission and the Council a wide discretion and extensive power to admit
aids to the Member States in derogation of the prohibition in 107(1) TFEU, something which

has been acknowledged by the Colitt2.2.1 Clasiication of a measure asd

The application of the State aid rules require that a measure can actually be clasaifielth as
connection with the research question asked in this Thesis, the definition of aid is of vital

importance, as it is decisivehen assessing whether the award of public contracts can constitute

'89bid, recital 3 of the preamble.

YRU DQ RYHUYLHZ RI WKH SURFHGXUH ODLG GRZQ LQ &RXQFLO 5HJX
W. Jessen, B. G. Mortensen, M. Steinicke and K. E. SgréadsjRegulating Competition in the E®luwer

Law International 2016), 329 ff.

¥15ee e.gSteinike & Weinligsr Federal Republic of German@ase 78/76, para 8.
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aid within the meaning of Article 107(1) TFEU. For this reason, the following section will

discuss the definition of aid in genet&.

The Treaty does not providedafinition of the concepof aid and so, the definition &id has

been developed through case [&i.

The definition of aid was laid dowin the case oSteenkolenmijnél*in whichthe CJEU gave
the following definition of the terms subsidy and &id:

3A subsidy is normally defines a payment in cash or in kind made in support of an

undertaking other than the payment by the purchaser or consumer for the goods or services

which it producesAn aid is a very similar concept, which, however, places emphasis on its

purpose and seemsscially devised for a particular objective which cannot normally be

achieved without outside help. The concept of aid is nevertheless wider than that of a subsidy

because it embraces not only positive benefits, such as subsidies themselves, but also

interventions which, in various forms, mitigate the charges which are normally included in the

budget of an undertaking and which, without, therefore, being subsidies in the strict meaning of

WKH ZRUG DUH VLPLODU LQ FKDUPFWHU DQG KDYH WKH VDPH

Accordingly, the definition of aid laid down iSteenkolenmijneis broad in scope, as it covers
subsidies in the form of direct payments in cash or in kind in support of an undertaking, as well
as aid granted for a particutdfpurpose, which cannot normally hehieved without outside

help.

In spite of the fact that the Treaty does not directly define aid, the CJEU has, through its case
law, clarified and defined the different constituent elements of the concept of aid. The definition

of aid is not exhaustivdut the CJEU has expressed the view that the definition of aid should be

192 The assessment of whether aid has been granted is not analysed in this sectiorcHaggrsrs and &nalyse,

in depth, when public contracts constitute State aid under Article 107(1) TFEU.

193 See e.gFondul Proprietatea SA v Complexul Energetic Oltenia GA50/16, EU:C:2017:388, para 15;
Congregacién de Escuelas Pias Provincia Betaniawnggmiento de Getaf€-74/16, EU:C:2017:496DTP Bank
Nyrt v Magyar Allam and Magyar Allamkincstd2-672/13, EU:C:2015:185, para 4djnistero dell'Economia e
delle Finanze v Cassa di Risparmio di Firenze SpA, Fondazione Cassa di Risparmio di Sanavithiaassa di
Risparmio di San Miniato Sp@Cassa di RisparmjpC-222/04, EU:C:2006:8, para 131.

1% De Gezamenlijke Steenkolenmijnen in Limburg v High Authority of the European Coal and Steel Cqmmunity
case 3659, (Steenkolenmijnen EU:C:1961:2 The @se ofSteenkolenmijneis also known for initiating the
teleological interpretation of the Treaty provisions, see furthapter 1, section 1.413.

195 Steenkolenmijnerase 3659, 19,

1% Emphasis added.

197 The termparticular purposeprobably refes b the concept of selectivity. The concept of selectivity is analysed
in chapter %of this Thesis.
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LQWHUSUHWHG VXIILF prev@itti@de Bétvizeen MemikeSEates) frivhRbejng
affected by advantages granted by public authorities which, in various forms, distogaterhr

to distort competition by favouring certain undertakings or certain pro§fitsss a

consequence, certain measure must be analysed based on its effects rather than on its aim or

causes™®

In his opinion inBelgium V Commissiéf? AG Lenz elaboratedrothe expediency of a broad
definition of aid***

3 > «T@ provide a definition in the Treaties would probably be neither feasible nor useful, since
concrete definitions would be liable to restrict the scope of the tdtlowever, a broad interpretation is
necssary in order that Article 9ow 107] of the EECJnow TFEU] Treaty may make a meaningful
contribution towards ensuring that competition in the common market is not distorted, in accordance
with the objective set out in Article 3 (f) of the EEC TréatwArticle 3 T(8 « @

It can be inferred from those decisions that type of support granted by a Member State or through
State resources other than for commercial purposes constitutes aid within the meaning of Article 92
(1) [now 107(1)pf the EEC[TFEU] Treaty.At least, support constitutes aid where the recipient
undertaking obtains an advantage which it would not normally have obtained, for example, where
capital is made available in circumstances which do not correspond to the normal conditions of the
capital market,?%?

Conclusively, the definition of aid is broad in scope, which could probably be explained by an
aim to cover all forms ddirect payments in support of an undertaking, as well as aid granted for

a particular purpose, which cannot normaléyachieved without outside help.

2.2.2. State aid rules as a way of supporting an Internal Market
The connection between the State aid rules and the Internal Market can be detected directly fron

the wording of Article 107(1) TFEU:

19 Banco Exterior de Espafia SA v Ayuntamiento de ValeB6e387/92, EU:C:1994:100, para 12.

19 5ee e.gltaly v CommissionG-173/73,EU:C:1974:7] para.13; Belgium v CommissigriGasunie) C-56/93
EU:C:1996:64 para. 79France v CommissigiiKimberly Clark) C-241/94 EU:C:1996:353para. 20Belgium v
CommissionC-75/97, EU:C:1999:31]1 para.25andSpain v CommissiQrc-409/00,EU:C:2003:92 para. 46

20 Kingdom of Belgium v Commission of the European Commufiiiesra) Case 234/84, EU:C:1986:302.

291 Opinion of Mr. Advocate General Lenz delivered on 16 April 1986imgdom of Belgium v Commission of the
European Communitigdleura), Case 234/84, E@:1986:151.

202 Emphasis added.

68



3> « @y aid granted ypa Member State or through State resourees ghall, in so far as it

affects trade between Member Stabesincompatible with the Internal Market®*®

Furthermore, Article 107(2) and (3) TFEU mention the Internal Market. Article 107(2) TFEU

states:
3The bllowing shall be compatible with teternal market> « @*
Article 107(3) TFEU states:
37KH IROORZLQJ PD\ EH FRQVLGH InterGal WarkeEtk ERPSDWLEOH ZLWK

Accordingly, thebenchmark for assessment of compatibility with the State aid ruldis (t

preservation of) the Internal Market.

Furthermore, the CJEU has held that the aim of Article 107(1) TFEU is to prohibit benefits

granted by public authorities, which distort or threatens to distort competffion:

3 The aim of article 92now 107]is topreventirade between member stattesm being affected
by benefits granted by the public authorities which, in various forms, distort or threaten to
distort competition by favouring certain undertakings or the production of certain gégds

The above symorts the aim of preserving an Internal Market by prohibiting Member States to
act in a way that can distort trade between the Member States, and thereby distort competition in

the Internal Market.

2.2.3Complementary objectives of the State aid rules
Degite the fact that the wording of Articles 107 and 108 TFEU has changed very little since the

introduction of State aid rules, the interpretation of the rulesuttagblyevolved over time in

order to adapt to a legal policy conté%t.

23 Emphasis added.

24 Emphasis added.

295 Emphasis added.

2% |talian Republic v Commission of the European Communitese173-73, EU:C:1974:71, para 13.

27 Emphasis added.

2%80n the same note sek,J. Piernaképez, 17 KH RIREW RI 6 WDWH $ (@f@QUBIMEity PréssZ |
2015).
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Today, State aid piey is still used to contribute to the goals of the Internal MafRetut the
context is different from when the State aid rules were introduced in the Treaty of Paris as a

means to avoid disturbances with the Common (coal and steel) Market.

In the Europe&020 Strategy, State aid policy was mentioned as a means to contribute to the
(XURSH 6WUDWHJ\ E\ py>SURPSWLQJ DQG VXSSRUWLQJ L
and greener technologies, while facilitating access to public support for investisienapital

DQG IXQGLQJ IRU UHVH B, id it R015 RapdrOoR Sdripaitwr Policy,

the Commission mentions EU State aid rules as a meaatetr public resources towards

mobilising new investment, ensuring that public fundingntigises private investments which

would not have been made otherwigg

2.2.3.1 Discussions in academic literature
YXUWKHUPRUH LW KDV EHHQ SRLQWHG RXW LQ WKH DFDG

that can be identifieth the case law ém the Courthas changed over tifféto be more
competition oriente™d®, which means that, today, State aid rules is arguably used as a means to
prevent distortion of competitidmetween competitorsis opposed to a means to prevent

distortionbetween states

Also, it is submittedhat the economic crisis, which has afflicted the European economy since
KDV WHPSRUDULO\ KDG DQ LPSDFW R'OH&MieHh& RPP LV V
Europe 2020 Stratedy® which sets the goals for Europe towards 2086u$es on the

29 Seeltaly v CommissionC-173/73, para26; Banco Exterio)C-387/92, para 12 where the CJbinted out that
the aim of the State aid rulesto prevent trade between Member States fromghaffected by advantages granted
by public authaties.

210 Communication from the CommissidBurope 2020, A strategy for smart, sustainable and inclusive growth
COM(2010) 2020 final, 19.

211 Report from the Commission to the European Parliament, the CptiecEuropean Economic and Social
Committee and the Committee of the Regions, Report on Competition Policy 2015, COM(2016) 393 Final, 3.
22g5ee e.gJ. J. Piernaképez 17KH &RQFHSW R 6W D W291%)L1G, \BHQ Givdes (& é\dmtfbn of
Stateaid in three periods and states that during the third period (mid 18894 990s) the Commission sought to
tighten the State aid control i.e. by focusing on applying the State aid rules ejuiiisiactional competition (aid
given to companies in corapition with other companies in a given Member State) rather tharjumisdictional
competition (aid given to companies that compete with companies in other Member States).

23 3. J. Piernas6pezf 7KH &RQFHSW RI 6 WDW201HIE 8QGHU (8 /DZT

24See’ =LPPHU DQG 0 %ODVFKF]RN p7KH UROH RI FRPSHWLWLRQ LQ (X
PDUNHWYV FULYVIEWIL.R 916.

215 Commission Communication, COM(2010) 2020 final.
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challenges that the economic crisis has brought with it, and recognise=ettier a strategy to

come oufstronge) from the crisis’*®

It is uncontroversial that the economic crisis has had a severe impact on the economies of the
Member Sates, and in a State aid context this means that some sectors, such as the financial
sector, has beesupported in &emporary, and exceptional, framework for State’Hifuring

the financial crisis, the Commission modified the legal requirements to badksther financial
institutions by setting up a temporary legal framework, under which the Commission approved
State aid to banks in the Member St&t&s"°

When compared, State aid policy under the Treaty is probably more lenient, especially in some
sectas as explained above. Perhaps it even accepts a higher degree of economic nationalism
than what was the case, when the first prohibition of subsidies in the Common (coal and steel)
Market was formulated in 1951. The financial crisis is a great examghe dfynamic nature of

the State aid policy.

Seen in the light of the above, State aid policy could be used, not only to support the Internal

Market, but also in a wider societal context and with a{iittandle that can either be used to
increcaseorded HDVH WKH OHPEHU 6WDWHVY XVH RI HFRQRPLF QDWL
Commission has stressed that the exceptional framework for State aid, which was seen during

the financial crisis, cannot be perman&ffThis message is a clear signal to the Member States

that the Commission intends to promote a more stringent use of State aid rules in the future.

The above supports the argument Siate aid rules have secondary goals that support the
overarching goal oftrengtheninghe Internal Market. However, it i©hclear that the alleged
complementary objectives are ingrained in the case law from the CJEU. In this connection it has
to be assumed that possible complementary objectives have to comply with the aim of
supporting an Internal Market.

2%1hid., p. 3.

27 bid., p. 22.

%8 5ee Communicatiofiom the Commissiorgpplication of State aid rules to meassitaken in relation to

financial institutions in the context of the current global financial cyi8®M(2011) 8744 final, 1 December 2011.

#9For a critique of this approach from the CommissivtHH * =LPPHU DQG 0 %ODVFKF]RN p7KH UR
FRPSHWLWLRQ LQ (XURSHDQ VWDWH DLG FRQWURB.OQARWMHIEI WKH ILQDQFLDC
220 Commission Communication, COM(2010) 2020 final, p. 22.
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2.2.3.2State aidrules as a derogation from Competition law?
Since their introduction, State aid rules have been placed in the chapter on Rules on

Competition, and have thus formally been part of the rules on competition. This posiildn
imply that the rules on Statélan Articles 107109 TFEU share common objectives with the
rest of the competition rules, by way of ensu@egnomicwelfare,and strengtheninthe

Internal Market®* However, as will be discussed below, the objectives of the State aid rules

derogate frm the objectives of the competition rules in certain aspects.

Competition policy is an economic, regulatory poffégvhich e.g. means thafficiency
considerations prevail under this policy. Nevertheless, as accounted for above, social
considerations ar@aken into account as well as economic progress and the welfare of European
citizens has been pointed out as the very intention of the EU competition 330licy.
)JXUWKHUPRUH WKH FRPSHWLWLRQ UXOHV KDYH WR EH LQ
objectives* DQG HVSHFLDOO\ $UWLFOHV DQG 7(8 ZKLFK VH\
of achieving these. Hence, Article 3(3) TEU states that the Union must establish an Internal

Market with a highly competitive social market econdihy.

Historically, theState aid rulebad the creation of the Interrdiarket as their main objectivé®
Thus,State aid control has been defined as an instrument of competition policy that plays a
fundamental role in defending and strengtheningriternalMarket??’

221 The list of contributions on the purposecoimpetition rules is long. To mention a fevd 0 R WGArBpetition

Policy, Theory and Practick &DPEULGJH 8QLYHUVLW\ 3UHVYV -Lloréhs,- *R\GHUV
(Boyders EC Competition Lafv 2[IRUG 8QLYHUVLW\ 3UHVYV Layi®Farrat arld NHPEIDGLQ  $
U Competition Law and Economifs 2[IRUG 8QLYHUVLW\ 3UHVYV Il

*2gee S. Hix and BHgyland, 1 7KH 3ROLWLFDO 6\VW H P (FRlgriv& MaqriXllam2BHP BISQ LR Q |
220 0 R WGApetition Policy, Theory and#&cticef &DPEULGJH 8QLYHUVLW)\ 3UHVV

224 Europemballage Corporation and Continental Can Company Inc. v Commission of the European Communities
Case 672,EU:C:1973:22SeealsoF. SQ \ G Hddologies ofCompetitionLQ (XURSHDQ &RRIPSIQ LW\ /D Z
52, The Modern Law Review49378, reprintedin F. Snyder (ed)European Community Law Volume I

(Dartmouth 1993), 84.

225 Motta points out that Article 3 TEU refers to competition as a way to achieve the objectives stated in Article 2
TEU., see M. MottaLompetition Policy, Theory and Practife & DPEULGJH 8QLYHUVLW\ 3UHVYV
45,

2% gee the saalled Spaak Report which identifies State aid control as a key policy for the creation of the Common
Market: Intergovernmental Committee on Eurapdategration,The Brussels Report on the general Common
Market (the Spaak Report) 7LWOH ,, &KDSWHU 6HH IXUWKHU $ %LRQGL
7TKHRU\ RI 6WDWH $LG &RQWUROT LQ 'Oxf&rd bléneddk\of Bugoe $nichUexX O O |
(Oxford University Press 2015) 670.

227 Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regighk State Aid Modernisation (SAMJOM(2012) 209 final2.
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3> « @ $fectidd internal market requires the deployment of two instruments: first, regulation to

create one integrated market without national borders and, seconthetition policy

including State aid controto ensure that the functioning of that internal maikenot distorted

by anticompetitive behaviour of companies or by Member States favouring some actors to the
GHWULPHQW RI RWKHUV >«@7KXV DV RQH RI WKH LQVWUXPHQ\
plays a fundamental role in defending and strbeging the single markgt?®

The statement from the Commission implies that, overall, State aid rules share common
objectives with the rest of the competition rules, insofar as both set of rules aim at achieving an
Internal Market. However, the questionnkether the rules on State aid should simply be
regarded as an instrument of competition policy, or if the rules on State aid hold separate and
more specific aims, whictlistinguisheshem from the competition rules in Articles 1006

TFEU.

In the litemture, State aid rules have been described as an independent pillar of competition

policy’” and it has been stated that remonomic considerations prevail in State aid pdiity.

2Q WKH RWKHU KDQG LW KDV EHHQ DUJXstigedvakdhas n6 WDWH DL
QRWKLQJ WR GR ZLWK D B'Hhdlibebf WeRattt€suggests that the State/ai|

rules hold separate objectives from the competition rules.

In conclusion, the State aid policy allows for the use of national policy @rasiohs in
addition to the identified objectives of ensuringemmic welfare anéchieving an Internal

Market- although in general, the Commission favours a stringent use of State aid rules.

2.2.4 Preliminary findings
The State aid rules consist of @ngral prohibition in Article 107(1) TFEU against aid granted

by Member States or through State resources, in any form whatsoever, which distorts or
threatens to distort competition, by favouring certain undertakings or the production of certain
goods, inefar as it affects trade between Member States. The general prohibition in Article
107(1) TFEU is supported by several exceptions laid down in Articles 107(2) and (3) TFEU.

228 Emphasis added.

226HH HJ $ 20GDOH DQG + 3LIIDXW p,QWURGXFW L REuropaNn6 WDWH DLG ODZ
Community Law of State A{@xford University Press 2009) 4.

#0p_ Lowe states that State aid can be justified on the Hassw@conomic grounds such as reducing social
GLVSDULWLHV 3 /RZHY 7KH 'HVLJQ RGCedtRPel B¥peviehdR Qf tAREDMopead RU W K H
&RPPLVVLRQ DQG '*»Rpetibi/PalidyINevGkttef2008) 3(1),6.

Zlgee introduction b. S. Maria, in A. S. Maria (edfZompetition and State Aiin Analysis of the EU Practice

(Kluwer Law International 2015) 8.
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Furthermore, Articles 10809 TFEU provide for specific competences conferred en th
Commission and the Council to decide on the compatibility of State aid with the Internal Market

and to adopt appropriate regulations for the application of Articles 107 and 108 TFEU.

Furthermore, the definition of aid has been accounted for. It hasabgesd that no definition

can be detected from Treaty and consequently, the definition of aid has been developed through
the case law from the CJEU. It has been held that a broad definition of aid is applied, which,
arguably, could be explained bhywishto cover all forms oflirect payments in support of an
undertaking, as well as aid granted for a particular purpose, which cannot normally be achieved

without outside help.

The rules on State aid support the achievement of an Internal Market by wayesfsaxp

reference to the preservation of the Internal Market in Article 18Y.(1

Besides the aim of supporting an Internal Market, it has been discussed whether complementary
objectives exist as well. Howevatrjs not clear that the alleged complemeyntabjectives are
ingrained in the case law from the CJEU, but it has to be assumed that possible complementary

objectives have to comply with the aim of supporting an Internal Market.

2.3 Commonobjectives of State aid rules and public procurement rulés Detecting

disparities between the respective aims of the rules

This section will discuss whether disparities exist between the objectives of procurement rules
and State aid rules. The main reason for this discussion is to analyse whether the tivo sets o
rules possess contradictory or even mutually exclusive objectives, as well as highlighting the

coincident goals of the rules.

The most important difference between State aid rules and public procurement rules is the legal
basis. State aid rules have thepgal basis directly in the Treaty, where Articles-10B TFEU

belong to the competition rules. The public procurement directivestdoave direct Treaty

basis instead they are founded on the free movement rules in the Treaty. Thus, the rules on

proaurement have Treaty basis by way of the rules of free movement in the Treaty.
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The procurement rules and State aid rules have a common denominator insofar as both sets of
rules seek to achieve the strengthening of the Internal Market. This goal is achidifetent

ways by the rule&**Firstly, as stated above, the procurement rules support the achievement of
an Internal Market by prohibiting protectionist purchasing as well as by seeking to ensure equal
treatment between economic operators by removisggithination®*3 Secondly, as expressed in
Article 107(1) TFEU, the State aid rules aim to protect the Internal Market from being affected

from distortions of competition.

In this respect, it could be argued that the rules on State aid and public pemtirem

respectively, possess a common denominator in the sense that both sets of rules regulate the
distortive powers of the State: In a public procurement context, this means that the public
procurement rules aim to ensure that the public authority doesseoiminate or act in a way
thatfavourscertain undertakings, but rather that the public market is open to all interested
parties.In this respect, the logic behind the procurement directives is that they aim to create fair
competition in order for alhterested parties to have access to the public procurement markets.
In a State aid perspective, the State aid rules seek to ensure that no advantage is given to certain
undertakings, in order to avoid that those undertakings erfyoarableposition, which they

can use when they act on the market. In other words, it could be argued that procurement rules
are designed to prevent distortifam the market (the public contract), while the State aid rules

should prevent distortioan the market.

Accordingly, and as held above in sectidr, both sets of rules seektanimisethe degree of
which Member Statefavournational undertakings. Furthermore, they aim to make sure that no
undue economic advant&déis conferred on economic operators.

2.3 1Acommon DLP RI HQVXULQJ pFRPSHWLWLRQY XQGHU WKH SURF
rules
One common denominator between the procurement rules and State aid rules is the concept of

competition. In the following, the concept of competition under the State aid nadles a

#22Q WKH VDPH QRWH VHH * 6 ‘O\NNH p&RPPLVVLRQ 1RWLFH RQ WKH QRW
107(1) TFEU 4is the conduct of a public procurement procedure sufficient to eliminate the risk of granting of state

DLG"T P.P.L.R 197212.

233 5ee Chapter Zection 2.1.

234 Theconcept of advantage is analyseahapter 6f this Thesis.
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procurement rules, respectively, will be detected. . It will also be discussed whether the concept
of competition under the State aid rules and procurement rules coincide under the two sets of
rules.This is done in order to assess whether the phenomirat is subject for protection,
namelythe concept ou FRPSHWLWLR QY FRLQFL GlesyonpQt@dtbenidtds, W Z R

howthe State aid ruleshd the procurement rules aim to achieve this phenomenon.

It seems clear that preserving or enhag@ompetition is a key element of both State aid rules

and procurement rules. Article 107(1) TFEU mentions, as one of the constituent elements for the
assessment of aid, a prohibition agadistorting competitionAccording to Article 107(1)

TFEU:

Saveas otherwise provided in the Treaties, any aid granted by a Member State or through State
resources in any form whatsoever which distorts or threatedstort competitionby favouring
certain undertakings or the production of certain goods shall, fimsas it affects trade

between Member States, be incompatible with the Internal M&rket.

Similarly, the procurement DirectveilPSKDVLVHY DV RQH RI WKH puSULQFI
prohibition against artificiallparrowing competitionAccording to Aricle 18(1) of the

procurement Directive:

3 lontracting authorities shall treat economic operators equally and without discrimination and
shall act in a transparent and proportionate manfiére design of the procurement shall not

be made with the intentionf excluding it from the scope of this Directive or of artificially
narrowing competition Competition shall be considered to be artificially narrowed where the
design of the procurement is made with the intention of unduly favouring or disadvantaging
certain economic operators®*®

,Q WKLV FRQQHFWLRQ FRPSHWLWLRQ LV FRQVLGHUHG Wi
GLVDGYDQWDJHVY FHUWDLQ HFRQRPLF RSHUDWRUYV ZKLF
article 107(1) TFEU.

In connection to thabove, the question of how the concept of competition is expressed under
State aid law and procurement law, respectively, arises. This is an interesting question for two
reasons. Firstly, a clarification of the concept of competition, in relation tcabeds of law,

235 Emphasis added.
236 Emphasis added.
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can help determine more precisely how the contracting authority should or could act in order to
live up to the obligations that arises from the condegibmit that the concept of competition
creates different obligations for the contragtauthority under the State aid rules and
procurement rules, respectivelowever, it is also submitted that the various obligations that
arises under the concept are not mutually exclusive. This could, secondly, help to answer the
main research questi@sked in this Thesis, when taeard of public contracts constitsigtate

aid within Article 107(1) TFEU

2.3.1.1The concept of competition under the procurement rules
$V KHOG DERYH PpFRPSHWLWLRQYT LV PHQWLRQdrectike SUWLFOH

with the aim of prohibiting that competition is not artificially narrowed.

Furthermore, the aim of competition is mentioned several times in the preamble to the public

procurement Directive. Recital 1 mentions the opening up to competition:

3> « @@owever, for public contracts above a certain value, provisions should be drawn up
coordinating national procurement procedures so as to ensure that those principles are given

practical effecand public procurement is opened up to competitidi’

In CoNISVIa®®® the CJEU had to conclude whether national legislation which excluded a
consortium of an inteaniversity group from participating in a tender procedure, on the grounds
that the intetuniversity group constituted a public body and thus did not fakutige definition

of economic operatdr® The CJEU ultimately held that such an exclusion was in breach of the

procurement directives and held in this connectfn:

3The Court has thus held thahe of the primary objectives of Community rules on public
procurement is to attain the widest possible openimg to competition> «a&ad that it is the

concern of Community law to ensure the widest possible participation by tenderers in a call for
tenders > « @should be added that the widest possible opeamtp @mpetition is

contemplated not only from the point of view of the Community interest in the free movement of

goods and services but also the interest of the contracting authority concerneavhsaifwill

%37 Emphasis added.

238 Consorzio Nazionale Interuniversitario per le Scienze del Mare v Regione M&EchéSMa) C-305/08,
EU:C:2009:807. See furthdBayerischer Rundfunk and Others v GEW®@esellschaft fiir Gebaudereinigung und
Wartung mbHC-337/06, EU:C:2007:786, para 39 afssitur Srl v Camera di Commercio, Industria, Artigianato
e Agricoltura di Milang C-538/07, EU:C:2009:317, para 26.

239 The concept oéconomicoperator is further analysed ¢hapter 4of this Thesis

49 CoNISMa C-30508, 37.
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thus have greater choice as to the most advaetags tender which is most suitable for the
needs of the public authority in questior « @**3

Thus, the widest possible opening up to competition entails a wider possibility for the
contracting authority to choose the tenderer who is most suitable fozeds of the public

authority.

As held abovethe principle of effective competition has been mentioned by the CJEU as an
essential objective of the competition rules.

In this connection the CJEU held®trong Seguran¢&™

3:LWK UHJDUG WR WHRQ WRIRPLYVR/Q RQDW WKH JHQHUDO SUL
FRPSHWLWLRQY VSHFLILF WR "LUHFWLYH FRXOG OHDC(
whereas effective competition constitutes the essential objective of that directive, that objective,
asimportant as it is, cannot lead to an interpretation that is contrary to the clear terms of the
directiveg which do not mention Article 47(2) thereof as being among the provisions which the
contracting authorities are obliged to apply when awarding carteraoncerning the services
UHIHUUHG WR LQ $QQH[ ,, % WR WKDW GLUHFWLYH ~

This statement from the CJEU implies that the obligations to ensure effective competition have
limits. Accordingly, in spite of the fact that effective competition is an essetjttive of the

procurement rules, this cannot lead to an interpretation contrary to the clear terms of the rules.

The CJEU has emphasised that the aim of public procurement rules is to create an Internal
Market for public contracts. Mechnische Unarsitat Hamburg*the CJEU held th&t

3In accordance with the cadaw of the Courtthe principal objective of the EU rules in the field of
public procurement is the openingp to undistorted competition in all the Member Stateih regard
to the executin of works, the supply of products or the provision of servibatsentails an obligation

241 Emphasis added.

42 5trong SegurangaC-95/10, para. 37.

243 Technische Universitat Hambuigarburg and HochscheihformationsSystem GmbH v Datenlotsen
Informationssysteme GmbkDatenlotsel, C;15/13, EU:C:2014:303.

24 bid., para 22.
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on all contracting authorities to apply the relevant rules of EU law where the conditions for such
application are satisfied> « @~

In this respect, it can be arguthat the aim of competition under procurement law should be
seen as referring to the objective of increasing the number of (potential) teitferers.

It can be discussed whether the concept of effective competition should merely be seen as a way
to supporthe achievement of an Internal Market or whether effective competition can be seen
as an individual aim in itself. Trepte seems to argue that the concept of effective competition is

merely a confirmation of the obligations to ensure the general principtee Treaty?*’

37TKH NH\ PHFKDQLVP RI ERWK GLUHFWIngH-Wide\advesingo?WR LPSRVE
public contracts that will (1provide effective competition by ensuring equality of opportunity

(by notifying tenderers in all member statesaftracts to be le throughout the Community) and

equal access to those contracts (by fixing objective criteria for participation and prohibiting the

use of discriminatory technical specifications) andg@arantee a degree of transparency
248

enabling supensgion”
In this respect, effective competition should merely be seen as a means of securing the aims of
the directives by ensuring equal opportunities for the tenderers when public contracts are

awarded and as a way to increase the potential number efeéesnd

2.3.1.2The concept of competition under the State aid rules
The concept of competition is not clearly defined under the State aid rules. For the most part,

competition is not mentioned as an independent concept, but merely as a prerequisite for the
constituent element of the distortive effects of a med$ti&ince competition is the benchmark
for the distortive measures prohibited by article 107(1) TFEU, it must, however, be held that

competition is a vital and important element of the State ags rul

245 Emphasis adetl.

246 0n the same note see, G. S. Blykike, 5 EQRUP D O O\ AR/izh ZrHEMPHEdis\dn Public Tendeke]
(DJYF Publishing Copenhagen 2010), 60.

2473 7 U HReWuktingt ProcurementUnderstanding the Ends and Means of Public Procurement Regufation
(Oxford University Press 2004), 352. Contrary: see G. S. Glykke EQR U P D O O\ AR/ith HEGHEdiEV
on Public TendemreVMPJIBF Publishing Copenhagen 2010), 64.

248 Egotnotes omitted.

249 Hancher even points out that the impact of a State measwanpetitionandtrade has usually been dealt with
together,sed +DQFKHU pu7KH JH@HUHaazhét) D Btten@rigét §ind P.J. Slot (eBb),State Aids
(Sweet & Maxwell 2012) 103.
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The goal of ensuring undistorted competition has been stated repeatedly by th& g,

of the cited cases mention what the concept of competition entails, but they do, however, reveal
that the aim of ensuring undistorted competition relates gldse¢he preservation of the

Internal Market. This corresponds to the overall objective of the &thtelles as discussed

above

8QGHU WKH 6WDWH DLG UXOHV WKH 6WDWHYYV REOLJDWLI
measures adopted thot release an undertaking from costs which it would normally have had to
bear®>! In other words, ensuring that competition is not distorted is an obligation that somehow
relates to the competitive environment between undertakings. This aim can beldedectie

case law:

In Phillip Morris®*?

7KH DSSOLFDQW 3KLOOLS ORUULV FRQWHVWHG WKH &RP
Commission had not assessked criteria for possikel restriction of competition. Phillip Morris

, the CJEU was asked to assess the alleged aidigar@tte manufacturer

asked the CJEU to do so by ultimately assessing whether the measure had affected the relation
between competitors by i) determining the relevant market in ways of taking account of the
product, the territory anthe period of time in question and ii) consider the patterns of the
market?>*. The CJEU did not reply in detail to this request but merely stated that the aid in
question had the possibility of reducing the costs of the undertaking and thereby giving the

undertaking in question (Phillip Morris) a competitive advantage over their compétftors.

(YHQ WKRXJK WKH &-(8 GLG QRW XSKROG WKH DSSOLFDQW
assessing whether competition has been distorted, the effects on thet rekenkat has to be

considered.

%0 Matra SA v Commission of the European Communi@ie225/91, EU:C:1993:239 para 42jreland and Others
v European Commissipfi-50/06 RENV, F56/06 RENV, T60/06 RENV, T;62/06 RENV and 169/06 RENV,
EU:T:2012:134 para 72Compagnie nationale Air France v Commission of the European Communities (Air
France) T-358/94 EU:T:1996:194 para 56 Cityflyer Express Ltd v Commission of the European Commuriities
16/96 EU:T:199878, para 50Mitteldeutsche ErdéRaffinerie GmbH v Commission of the European
CommunitiesT-9/98 EU:T:2001:271 para 113;Westdeutsche Landesbank Girozentrale and Land Nordrhein
Westfalen v Commission of the European Communiii€28/99 and 1233/99 EU:T:2003:57 para 99;
Commission of the European Communities v Hellenic Rep{@xicimission V Greecef-369/07,
EU:C:2009:428para 119.

1 This obligation is further analysed éhapter 5, section.3 of this Thesis.

52 phjlip Morris Holland BV v Comission of the European Communiti€ase 730/79, EU:C:1980:209.
2531bid., para 9.

25 bid., para 11.

80



In Germany v Commissi6i the CJEU commented on the conditions of competition by stating
that aid, which is intended to release an undertaking from costs which it would normally have

had to bear, distorts the conditions ofrpetition®°

3In principle, operating aid>«@ LY LQWHQGHG WR UHOHDVH DQ XQGHUWDN
normally have had to bear in its dég-day management or normal activitiglstorts the

conditions of competition> « @”
Thus, the conditions farompetition can be related to the costs of the undertaking.
As formulated by Cecco, constraining competition is vital to the aims of State aidfules:

37TKH GHVLUH WR FRQVWUDLQ ORFDWLRQDO FRPSHWLWLRQ LV
Stated, G ODZ DQG SROLF\’

Accordingly, the concept of competition under State aid rules relates, in essence, to the aim of

ensuring that competition between competitors in the Internal Market is not distorted.

2.3.2 Preliminary findings
The concept of competiticappears as central objectives of both procurement rules and State aid

rules. However, the concept creates different obligations under the two sets of rules. In this
respect, the concept of competition under procurement rules implies an obligation for the
contracting authority to ensure equal access to the competition of the contract for the tenderers
Thusly, the concept of competition in relation to procurement rules aims at increasing the
number of (potential) tenderers. Accordingly, the concept of cotigoein relation to

procurement rules aims at creating more competition for the public contracts.

The concept of competition under State aid law refers to protecting existing competition in the
Internal MarketAccordingly, the concept of competitionder State aid rules seeks to ensure

that competition between competitors in the Internal Market is not distorted. In this respect, the
concept of competition under State aid law implies an obligation for the State to ensure that
already existing competitiois not distorted. Accordingly, the concept of competition in relation

to State aid rules aims to preserve or protect existing competition.

25 Federal Republic of Germany v Commission of the European CommuGitié$/98, EU:C:2000:467.

2% bid., para 30.

%7 Emphasis added.

28y GH &HpREReRI PQG WKH (XURSHDQ (F R(BdR publshtng ZDV3 40W X W LR Q |

81



2.3.3Mutually exclusive objectives of procurement rules and State aid rules?
Above, | have argued that competditiappears as a central concept of both procurement rules

DQG 6WDWH DLG UXOHV $FFRUGLQJO\ LW LV VXEPLWWHG
law and procurement law. However, the concept has different implications under the two sets of
rules. Firstly, it could be argued that procurement rules seek to create competition between
economic operators for the public contract by ensuring equal access to the contract. Secondly,
the State aid rules arguably seek to ensure that competition, wiaalyakxists on the market,

is protected by prohibiting that no advantage is conferred on the undertaking. However, these
aims are not mutually exclusive or contradictory. This means that ensuring the objectives under
State aid law does not imply that thena and objectives under procurement law are

compromised. An example of a situation, where the two objectives mentioned above clearly

coincide, can be found in recital 32 of the preamble to the procurement Directive:

3The exemption should not extend toaibns where there is direct participation by a private
economic operator in the capital of the controlled legal person since, in such circumsthaces,
award of a public contract without a competitive procedure would provide the private
economic operatowith a capital participation in the controlled legal person an undue
advantage over its competitofdowever, in view of the particular characteristics of public
bodies with compulsory membership, such as organisations responsible for the management or
exercise of certain public services, this should not apply in cases where the participation of
specific private economic operators in the capital of the controlled legal person is made
compulsory by a national legislative provision in conformity with treafies, provided that

such participation is noicontrolling and norblocking and does not confer a decisive influence
on the decisions of the controlled legal person. It should further be clarified that the decisive
element is only the direct private paipation in the controlled legal person. Therefore, where
there is private capital participation in the controlling contracting authority or in the controlling
contracting authorities, this does not preclude the award of public contracts to the controlled
legal person, without applying the procedures provided for by this Direasiweich

participations do not adversely affect competition between private economic oper&tors

Recital 32 concerns the-liouse exception provided for in Article 12 of the pn@mment
Directive. According to Article 12, it is entirely up to the contracting authorities whether they

wish to buy the desired work or service from the market or whether they choose to make the

%9 Emphasis added.
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good or service themselv&¥.In this respect, recital 32skis situations in which private capital
participation results in the conferral of an undue advantage on the private undertaking. Recital
32 resembles the aim of not conferring an advantage to the economic operator and thereby
distorting competition on thearket. Thus, this recital can be used as an example of a situation

where procurement rules and State aid rules share common objectives.

2.4 Conclusiors
Above, | have argued that the procurement rules and the State aid rules both seek to support the

Internal Market. However, the two sets of rules accomplish this aim in different ways. Firstly,

the procurement rules support an Internal Market by preventing protectionist purchasing and
ensuring equal treatmebétween economic operatdrg removing discrirmation and barriers

that prevent entry into the public procurement market and further seek to implement competitive
procedures in order to secure transparency. Secondly, the State aid rules support an Internal
Market by way of prohibiting the transfer ahantages to the recipient undertaking and thus

avoiding distortion of competition between competitors in the Internal Market.

It has been established that complementary objectives can be detected in both the procurement
rules and the State aid rules.whver, such complementary objectives cannot compromise the

achievement of an Internal Market.

Furthermore, common goals of the two sets of rules have been detected. Aside from the
achievement of an Internal Market, as mentioned above, it has been aajumathithe

procurement rules and the State aid rules seek to ensure competition. In this respect, it has been
argued thathe concept of competition in relation to procurement rules aims at increasing the
number of (potential) tenderers. Accordingly, tomcept of competition in relation to

procurement rules aims at creating more competition for the public contracts. Under State aid
law, the concept of competition relates to the protection of existing competition in the Internal
Market.In this respect,ite concept of competition under State aid law implies an obligation for

%0t js outside the scope tiis Thesis to analyse the-louse provision in detaiFor an analysis of State aid
issues arising in connection to Article 12 of the lpulprocurement Directive, sé&. S. dlykke and C. F.

$ Q G H UA/sthte aigl perspective on certain elements of Article 12 of the new Public Sector Directiveooisén
provision2015 1,P.P.L.R,1-15.
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the State to ensure that already existing competition is not distorted. Thus, the concept of

competition in relation to State aid rules aims at preserving or protecting existing itimmpet

However, in spite of the fact that the two sets of rules seek to support competition in different
ways, it has been argued that these aims of increasing or preserving competition are not
mutually exclusive.
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CHAPTER 3

3. Defining the concept of State versus contracting authority: When are

contracting authorities regarded as State under the State aid rules?
This chapteinvestigates what triggers the applicability of procurement rules and State aid rules

The personal scopggtione pesonag for the public procurement rules and the State aid rules,
respectively, will be accounted for in order to conclude whether contracting authorities fall
under the scope of the State, and thereby whether contracting authorities are cagbatkbew
meaning of the State, of granting aid. Firstly, section 3.1 examines the conceptratting
authorityunder the public procurement Directives and then compares it, in section 3.2, to the

concept ofStateunder the State aid rules to see &gb two concepts coincide.

7TKH FRQFHSW RI pFRQWUDFWLQJ DXWKRULW\Y XQGHU
The definition of the concept of contracting authority is crucial in order to define which entities

are covered by the public procurement directf?®érticle 1 of thepublic procurement
Directive states that the directive establishes procedural rules for procurement by contracting
DXWKRULWLHVY DQG WKXV WKH SHUVRQDO VFRSH RI WKH GLU

3 This Directive establishes rules dhe procedures for procurement by contracting
authoritieswith respect to public contracts as well as design contests, whose value is estimated
WR EH QRW OHVV WKDQ WKH WRUHVKROGY ODLG GRZQ LQ $UWL

Article 2(1) defines in subsectionsflwhatismMTHD QW E\ pFRQWUDFWLQJ DXWKRULW
JRYHUQPHQW DXWERKR®QWW DOV FIR@QGV U D X WERG LDDYVWIKRRUHLUNILHHG/ T\ [5(
O D Ee$pectively:

32(1). For the purposes of this Directive, the following definitions apply:

%1 Bovis mentionghata clear definition of théermcontracting authoritiess one of the most important elements
of the public procurement legal framework, C. Botk} Public Procurement Laysecond Edition, (Edward Elgar
Publishing 2012)286.
%52 Emphasis added.
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1) pnFRQWUDRWLYLBODXWRHDQVY WKH 6 WDWH UHJLRQDO RU O
public law or associations formed by one or more such authorities or one or more such

bodies governed by public law;

2) PFHQWUDO JRYHUQPHQW DXW KR U Ltibdlistatfin RthExQ 8hdWrK H F R
so far as corrections or amendments have been made at national level, their successor
entities;

3) PVEFHQWUDO FRQWUDFWLQJ DXWKRULWLHVY PHDQV DOO
government authorities;

4) LMERGRMWUQHG E\ SXEOLF ODZY PHDQV ERGLHV WKDW KD

(a) they are established for the specific purpose of meeting needs in the general interest,

not having an industrial or commercial character;
(b) they have legal persoriig; and

(c) they are financed, for the most part, by the State, regional or local authorities, or by
other bodies governed by public law; or are subject to management supervision by those
authorities or bodies; or have an administrative, managerial gesvisory board, more

than half of whose members are appointed by the State, regional or local authorities, or
by other bodies governed by public law;

Whatis meant by FRQWUDFWLQJ DXWKRULWLHVY peehti@QWUDO JR\
contracting & W KR U L WIER\GIL HOVQIR Y H U Q HS@&nE&lys&XrEdetailin @® Z

following.

3.1.1 Contracting authorities: Article 2(1)(1)
As stated imArticle 2 (1) (1), contracting authorities coube State, regional or local

authorities, bodies goverddy public law or associations formed by one or more such
authorities or one or more such bodies governed by publi¢¥awVhen defining which
entities are contracting authorities, it must be taken into account whether the entity is at risk of

giving preferential treatment to national industry when they purch¥se.

63 The concept of bodies governedyblic law will be analysed below.

54 This objective was stated by the CJEWMannesmann Anlagenbau Austria AG and Others v Strohal
Rotationsdruck GesmhHC-44/96,EU:C:1998:4 para 33. See further, S. Arrowsmithe Law of Public and
Utilities Procuremet Regulation in the EU and UK3rd edn. (Sweet and Maxwell 2014), 340.
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The concept of contracting authority is a concept of EU law, which means that it is independent

of how broad this concept is defined in the Member States, including for example how the

differert Member States have arranged their public sectors and public administr&tibmes.

&RXUW KDV KHOG WKDW WKH FRQFHSW RI pFRQWUDFWLQJ DXW
term<®®, which arguably necessitates a flexible approach that developsroeefFtirthermore,

it has been stated by the CJEU that the actions of a contracting authority are imputable to the

Staté®’, which presupposes a close connection between the State and contracting adffiorities.

As indicated by Article 2 (1) (1), the conceptoointracting authority covers the State, regional

or local authorities, bodies governed by public law or associations.

The concept oStateis not further explained in the Directive, but it has been held by the CJEU
that the concept of State entails legiisle, executive, and judicial pow&r.

Regional or local authoritie®fer to the central and regional level of the governnvemich has
the responsibility for local mattef&’ The concept of regional and local authority is further

explained in Article Z2) of the Directive as follows:

3 JRU WKH SXUSRVH RI WKLV $UWLFOH pUHJLRQDO DXWKRULWL
exhaustively in NUTS 1 and 2, as referred to in Regulation (EC) No 1059/2003 of the European
Parliament and of the Council [ FNdeWHG @ ZKLOH pORFDO DXWKRULWLHVY LQ
the administrative units falling under NUTS 3 and smaller administrative units, as referred to in
5HIXODWLRQ (& 1R

As stated in Article 2(2), regional and local authorities aredistdRegulatiori059/2003on the

establishment of a common classification of territorial units for statistics (N\UT&)el 1 and

#5The CJEU has stated this on many occasions, se€@mnission of the European Communities v Kingdom of
Belgium C-323/96,EU:C:1998:411para. 41 an€Commission of the European Camnities v Kingdom of Spain
C-214/00,EU:C:2003:276 para.55.

256 Gemeente Arnhem and Gemeente Rheden v BFI HoldinG-B80/96, EU:C:1998:525, para @2ater

confirmed inCommission of the European Communities v Ire]&853/96,EU:C:1998:611para 3éand
Commission of the European Communities v French Rep@b#87/99,EU:C:2001:7Q para 43.

%7 Commission of the European Communities v Ire)a853/96, para 23.

28 The concepof imputability recurs under State aid law. In this respsettion 3.2 below will discuss whether

a procurement measure can be imputed to the State.

259 Commission of the European Communities v Kingdom of Bel@it883/96, para. 27.

20 For a review of the concepts Bfate and regional or local authoritisse S. Arrowsith The Law of Public and
Utilities Procurement: Regulation in the EU and Utd edn. (Sweet and Maxwell 2014), 342ff.

"1 RegulationNo 1059/2003 of the European Parliament and of the Council of 26 May 2003 on the establishment
of a common classificationf ¢erritorial units for statistics (NUTSpJ L 154
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