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PART I1.1: THE PRESUMED ORDER

We shall now embark on a political-philosophical construction of a social order on the
basis of the analyses carried out in Part I - a social order which can be said to be implied
in the law we have analyzed, that is, implied in the double sense that it can be said to
be inherent in the empirical material itself, but also springs from creations or decisions
which are not determined by that material although they rely on it.

As unfolded in chapter 2 and 3, this order will be referred to as the ideal order. The
ideal order, however, stands in a tensional relationship to a presumed order. As argued
in chapter 3, historical human law implies a particular normative-temporal logic in the
shape of a tensional relationship between a presumed order and an ideal order. The ideal
order is the order meant to be realized by the law. The presumed order, on the other
hand, is the order which is presumed to exist prior to the law. The ideal order
intervenes in the presumed order with the intention of changing it. It is crucial to
underline that the tensional relationship between the ideal order and the presumed
order will continue to exist as long as a given law regime is in force. It is not so that the
ideal ideal order replaces the presumed order when the law enters into force. On the
contrary: the presumed order will continuously belong to the law. If it did not, then the
law would be obsolete.

The presumed order should not only be seen as something which the law is intended to
break with. Any historical law builds on already existing orders. Any given law
presumes the existence of a range of other laws, institutions, particular life forms and
informal rules in the sense that its possibility for being implemented and understood at
all depends on them. In Part I.1, we shall analyze the presumed order both from the
negative perspective that the presumed order is an order which the ideal order is meant
to break with and from the positive perspective that the presumed order is an order

which the ideal order builds on. We shall begin with the negative perspective.
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Chapter 19

A deeply discriminating world

The social rights we have encountered all presuppose a world which is deeply and
comprehensively characterized by discrimination and which hereby determines the
possibilities and impossibilities, fortunes and misfortunes, of human beings.

It is a discrimination which pervades the area of social rights in the deepest and
broadest sense. It pervades the formal national systems, state systems as well as private
systems and systems which involve elements of both. It pervades the informal practices
within those systems as well as outside them. It pervades, ultimately the ideas and
emotions of human being. It does so directly as well as indirectly. In obvious ways and
in ways which are hardly visible or graspable.

It is clear that the discrimination pervading the area of social rights is presupposed to
reach far beyond it; discrimination within this area may be conditioned by
discrimination in other areas of law, like family law, immigration law or education law.
Not to mention informal patterns of discrimination permeating a variety of life spheres
in general. Also, it is presumed to manifest itself in highly complex forms; entwined
with all kinds of conceptual distinctions - whether those distinctions are understood as

discrimination or not.

So, the law we have dealt with presupposes a discriminating world in this deep and
pervading sense. Not only the complex definitions of discrimination, the designations
of material scope and the specification of additional procedural elements, including
policy-related elements, within legislation bear witness to that. Also the fine-grained
logical analyses carried out by the CJEU demonstrates that a deep concern for the
complex intermingling of a variety of conceptual distinctions underpins the court’s
understanding of non-discrimination law. Just like informal observations and even
ideological concerns underpins the court’s understanding: concepts which are vaguely
defined, or even entangled in inconsistencies, but which are powerful in an
associational sense in that they point to dominant contemporary ideas, form part of the
argumentations of the court.

A discriminating world. But what kind of discrimination? Let us take another look at
the discrimination grounds we have been dealing with - and consider the nature of the

distinctions on which they are based.

465



Historically deep-rooted discrimination grounds

The discrimination ground ‘nationality’ is obviously based on the establishment of
distinctions of a historical and societal nature, - distinctions which have been crucial to
European social order for centuries, and still are. National citizenship has been the
anchor for individual rights since the development of the modern European state. And
in a broader sense, the distinction between belonging to a particular political unit - may
it be a state, a city, or an Empire - and not belonging to it, has much deeper historical
roots.

Some of the other discrimination grounds, namely ‘sex’, ‘age’, ‘disability’ and ‘sexual
orientation” may appear to be based on distinctions of a transhistorical nature. Some
would say that these discrimination grounds are based on ‘biological’ or ‘natural’
differences.

It should be recalled, though, that when conceptualizing these latter discrimination
grounds - implicitly as well as explicitly - in connection with particular cases, the CJEU
builds extensively on conceptual distinctions which are significant to contemporarily
dominant forms of social order. We saw how the significance of the discrimination
ground ‘age’ was largely dependent on ‘pensionable ages’ in the different member
states, or on the ages at which a person is expected to have entered the labour market
or to have made a career choice. ‘Disability” was given a purely functional and labour
market dependent definition by the court: disability meant ‘being hindered in
professional life’. The discrimination ground ‘sexual orientation’ referred to much more
than sexuality in the sense of sexual attractions and physical intercourse, but was
applied in connection with homosexual couples being ‘life partners’. Finally, the
discrimination ground ‘sex” includes the issue of transsexuality. And in addition, we
saw that it was extremely ambiguous to what extent and in what sense fundamental
differences between the sexes were presupposed at all.

Simultaneously, it cannot be denied that the discrimination grounds ‘sex’, ‘age’,
‘disability’ and ‘sexual orientation’ are so old that they almost transcend particular
historical tracing; their particular origin seems to be lost beyond known human history.
However, whether originally established by historical societies or not, they have been
immensely historically significant. They have been crucial to the building of social
order throughout the political history of Europe, - just like the distinction between

belonging to a particular political unit and not belonging to it.
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The discrimination ground ‘race or ethnic origin” would seem to build on distinctions
of a biological and historical nature. We saw, however, how the concept ‘race’” was
stripped of any biological meaning. In fact, it was stripped of any substantial meaning
what so ever. The meaning of ‘ethnic origin’, on its part, was left open and ambiguous.
Together, the concepts of ‘race’” and ‘ethnic origin’ were dealt with as associational
concepts hinting partly at ideological ideas, partly at established knowledge on the
existence of marginalized communities in Europe today. The discrimination ground
‘race or ethnic origin” proved to build on the idea of ‘the stranger as such’, rather than
on particular distinctions concerning skin color, family relations, history, culture or
nationality. As such, it is, however, as old as the other discrimination grounds.
Certainly, the idea of ‘the stranger as such’” and everything it brings, politically, legally,
practically and psychologically constitute historical deep rooted features of European
civilization.

Also the last discrimination ground, ‘religion or belief’, carries a long history.
Distinctions between different religions as well as distinctions between religion and
atheism have been crucial to European political history. Significantly, political order has
been built on, coincided with, or at least been dependent on religious order, or
reversely on declared - or on ideologically declared non-religious order. The modern
European democracies, in contrast, are build on the idea of religious and ideological
pluralism. Particular religious and ideological distinctions are no longer supposed to be
constitutive in a political sense.

Yet, such distinctions are still highly important. Religions and beliefs are still dominant
markers of social differentiations. And they still confront each other violently. But in
addition to that: there is a widespread fear of religion, a fear that it may regain its
former power. Simultaneously, the existence (or establishment) of certain ‘fundamental
values” of democratic societies are regarded as hugely important.

Today, the crucial question is not only which religion or belief should be seen as the
true one, but also how we may understand the nature of “pluralism’: should “pluralism’
be understood as a distinct belief itself; or as a belief made up of all the existing beliefs
which it embraces, possibly even denoting an overall reflexion of all of those beliefs; or
is pluralism rather to be understood as pure neutrality, as an empty shell around all
those beliefs? Accordingly, religious and ideological differences are as important as
they have been throughout European history, but the conditions for the discrimination

ground ‘religion or belief” have been partly reversed.
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It is noteworthy as well that this discrimination ground is the only one which explicitly
presupposes a spiritual human nature. Implicitly, they all do, of course. All the
discrimination grounds depend on conceptual distinctions by which human beings
have understood, created and legitimized social order. But the discrimination ground
‘religion or belief’ is the only one which explicitly points to a spiritual foundation for

the lives of human beings.

So, common for all those discrimination grounds are their historical deep-rootedness.
They do not merely correspond to contemporary distinctions and forms of
discrimination.

Also, all the discrimination grounds are based on distinctions which have been crucial
for social and political order. These are not distinctions established by criminals,
anarchists or marginalized people; they are established, grasped or developed by those
in power. They have been constitutive for order, not disorder; for the normal, not the
deranged. And they still are, to a large extent. But the conditions for their manifestation

have also changed.
Destiny character or social coercion

The discrimination grounds share something else as well. Most of them concern
differences which have destiny character.

A person cannot choose his or her sex, age, disability or sexual orientation. The sex may
be changed through an operation, though. But a transsexual would generally see the
operation as the physical realization of what had always been his or her ‘true sex’; the
transsexual was merely born with the wrong body. Seen from this perspective, the sex
which the transsexual always felt was the ‘true sex” would constitute the sexual destiny
of that person no less than the sex of a non-transsexual person. Some might also argue
that ‘sexual orientation” amounts to a free choice. Yet, even if that is so, it is a free choice
also made on the basis of feelings of necessity, of the desire to be and become what one
essentially is.

Also the discrimination ground ‘racial or ethnic origin” concern differences which have
destiny character. A person does not choose to be associated with the idea of ‘the
stranger as such’, or to belong to marginalized communities. In some cases it could be
said that certain life decisions and life forms might influence the extent to which a

person is alienated. Yet, that does not change the fact that alienation has destiny
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character for the person to whom it occurs when it occurs. It happens - beyond the will
of a person.

Crucially, it should be noted that since these discrimination are exactly grounds, and not
categories for a particular characterization of a person, the differences which they
concern could, in principle, mark a person in many different ways. The victim of
discrimination might not him- or herself be disabled, or be of a certain age which is the
cause of dispute, or represent him or herself the idea of ‘the stranger as such’. The
victim of discrimination might also be closely associated with someone who could be
characterized on the basis of one of the discrimination grounds. In the CJEU-case-law,
we have seen an example of that In the Coleman-case, Ms Coleman was seen as a
victim of discrimination on grounds of ‘disability’ due to the fact that her child was
disabled, and not herself. In principle, we could imagine that a victim of discrimination
might also merely be associated with the issue of sex, age, disability, sexual orientation
or racial or ethnic origin, one way or the other.

Naturally, the looser the association, the weaker the destiny character for the person in
question, that is, the potential victim of discrimination. But as we have seen, it is rare
that a discrimination-case concern victims of discrimination who are not themselves
characterized by the differences implied in the discrimination ground. And even in
those cases, it is still so that those differences are - as such - markers of destiny for
someone - if not for the victim of discrimination, then for other people due to which the
victim is associated with the issue of of sex, age, disability, sexual orientation or racial
or ethnic origin.

The discrimination ground ‘nationality’ is different. The differences which it concerns
do not have destiny character. It is possible to acquire a new nationality - through
marriage, through time spend in a particular nation, through work, economic means
and the passing of national citizenship tests. Yet, we are also largely determined by the
nationality with which we are born - or the statelessness with which we are born.
Changing or acquiring new citizenship is difficult. Thus, we may say that although
national differences do not have destiny character, they weigh heavily on human
beings.

Finally, the discrimination ground ‘religion or belief” is the most complex of them all as
far as concerns the issue of destiny (or high degrees of social determination) versus
forms of freedom. Believing in something is, in principle, an act of freedom. When

believing, a person realizes him- or herself as a spiritual human being, that is, as
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something which is not merely determined by the immediate circumstances. When
believing, a person rises above that which is immediately present, and establishes
norms and hopes and visions beyond that. Believing depends on a distinction between
how the world is, and how it ought to be; or, alternatively, between how the world
appears to be, and how it truly is. Also a belief in natural science, for instance, implies
that there is a hidden truth behind the world as it immediately appears. Even the belief
that ‘there is nothing else but what we see and experience’ depends on such a
distinction, in that also that belief depends on an initial distancing oneself from the
world as it immediately appears, and a subsequent reflection as to whether or not
‘there is something else’.

Freedom depends on believing. Freedom may be conceptualized in many ways. But
freedom is unthinkable if not connected to an act of distancing oneself to the world as it
immediately appears - in order to seek something beyond that, or possibly something
in that - may it be love, goodness, God’s revenge, natural laws or structures of power -
but something which must exactly be looked for in order to be found.

Could such an act of distancing oneself to the world as it immediately appears not be
possible without believing in something? I cannot answer that.”** For the purposes of
the present consideration, however, this is not crucial. The crucial point to be made is
merely that since believing is essentially connected to an act of distancing oneself to the
world as it immediately appears, and since such an act constitutes the hallmark of
freedom, believing should, in principle, be seen as an act of freedom.

On the other hand, religious and ideological distinctions might also be seen from the
perspective of determination or necessity. Firstly, it is clear that our beliefs largely
depend on our upbringing and cultural horizon. Some environments are ideologically
heavier than others, and some are more pluralistic than others. But in any case, we will
have to develop our beliefs within the cultural and conceptual horizons known to us.
But secondly, there is an intrinsic element of necessity to consider as well. If a belief is
seriously meant, if it is truly believed, then it is also experienced, by the believer, as a
necessary belief. In principle, the believer could believe otherwise. But if the belief is
believed to be true, turning against it would be equal to rejecting or even ridiculing
what is true. In this sense, the choice of believing in something has a destiny character,

and may be compared to the choice of a transsexual who, by the means of an operation,

764 Even the purely negative critical approaches - like Adorno’s for instance, rely on the possibility of
hope, even if they do not articulate that hope in any positive way. One may think of Derrida’s concept of
‘justice’ as well. To a large extent, chapter 1 revolves around this issue.
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becomes the sex which was always the “true sex’. The believer chooses to believe what
is true.

However, most beliefs are accompanied by doubt. This is not least due to the fact that
the believer rises above the world as it immediately appears and establishes norms,
hopes and visions beyond that world. It is an essential feature of many beliefs that
believing in them is difficult. For this reason, the intrinsic element of necessity will
often be counteracted by a feeling of choice: I could believe in this, but I could also
believe otherwise.

Finally, it should be noted that beliefs can be held in a more pragmatic manner, for
reasons of convenience or comfort or tradition, out of respect for a particular
community, or connected to aesthetical aspects of personal character building. Such
beliefs are not truly beliefs, however substantial the reasons involved. Strictly speaking,
the believers in question believe in something else than the belief which they claim to
adhere to. They believe in comfort or tradition, in the community or in the possibility of
aesthetical self-creation. Or beliefs can be pragmatic in the sense that adherence to a
particular belief may be a condition for social acceptance and in extreme cases even a
condition for survival. Pragmatic beliefs - of all kinds - form an important part of the
world today - and should thus be seen as reflected as well by the discrimination
ground ‘religion and belief’.

As the reflection has demonstrated, the discrimination ground ‘religion or belief’ is
highly complex with respect to the issue of destiny (or high degrees of social
determination) versus forms of freedom. Beliefs which are truly beliefs are acts of
freedom in that they depend on an act of distancing oneself to the world as it
immediately appears. But they are also determined by cultural horizons, and they
imply an intrinsic element of necessity by which they gain a certain destiny character -
a destiny character contained, though, by the freedom which ultimately defines a belief,
and by the continuous possibility, opened by the cultural horizon in question, of
believing in something different. Pragmatic beliefs, on the other hand, are more
accurately understood within the tension of arbitrary choices, substantial translation of
beliefs (so that the claimed belief is in fact a mask covering another belief) and forces of

social determination.

Accordingly, most of the discrimination grounds we have dealt with have destiny
character, and if they do not, they are connected to high degrees of social force. The

discrimination grounds concern, in other words, differences which lie beyond the will

471



and control of the people marked by those differences, or they are very difficult to
control.

Only the discrimination ground ‘religion or belief” concerns differences which are, in
principle, expressions of freedom. But also those differences imply elements of

necessity, and forces of social determination.
Presumptions as to the flexible and changeable nature of discrimination

The law we have dealt with presupposes a discriminating world in a deep and all-
permeating sense.

It is a world which discriminates according to distinctions which have been crucial to
European social and political order for centuries and - when looked at from the point of
view of their underlying problematics - throughout European civilization. Some of
them are so old that they even escape particular historical tracing. Also, most of these
distinctions have destiny character in the sense that the categorizations which they
imply are inescapable. And if they are not inescapable, they are only altered with great
difficulty.

In other words, the law we have dealt with presupposes a highly stabile word. Those
distinctions which are crucial to today’s forms of discrimination have been crucial to
forms of discrimination throughout European Civilization. And in addition, this stabile
world discriminates according to human conditions which lie beyond the control of
human beings. That is, it is not only a stabile world in terms of its forms of
discrimination, it is also a world which imprisons human beings; it discriminates them

according to categorizations from which they cannot escape.

But at the same time, it is important to note that the law we have dealt with
presupposes a certain flexibility of the world as well. It does so in two ways:

Firstly, the non-significance-logic - both in its pure and in its reduced form - implies
that the victims of discrimination, ‘the persons concerned’, do not make out particular
groups of people which can be identified once and for all. Men as well as women, old
as well as young, atheists as well as muslims or Christians, heterosexuals as well as
homosexuals may be victims of discrimination. Not to mention the ambiguous
discrimination ground ‘racial or ethnic origin” which opens for wide and associational
interpretation, and accordingly for many different kinds of right holders. The non-
significance-logic opens as well for the possibility that the victims of discrimination

could also merely be associated with the discrimination ground, as discussed above.
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In other words, although the conceptual distinctions on which the discrimination
grounds are based constitute old and stabile distinctions as far as discrimination is
concerned, the nature of the victims of discrimination are not presupposed to be stable.
As discussed in Chapter 15, a tension between flexibility and fixation can be detected in
the non-discrimination Directives. The non-significance-logic itself implies radical
flexibility with respect to the nature of the right holders. But the ambiguous notion of
‘the persons concerned’ together with the role granted to organizations as knowledge
providers, disseminators and recommenders of conduct and practices, imply that we
already know, or could know, who the potential victims of discrimination would be.
However, that knowledge would be a contemporary knowledge and would imply only
a relative, contemporary stability. That is, even when the tension between radical
flexibility and relative, contemporary stability is taken into account, we are confronted
with Directives which presuppose that the nature of the victims of discrimination may
change over time and vary according to place. The conceptual distinctions at stake may
be stable, but victims of discrimination come in ever new clothing.

Secondly, flexibility is presupposed for the important reason that non-discrimination
law itself depends on it. Non-discrimination law is intended to eliminate
discrimination based on the discrimination grounds in question - that is, within the
areas designated, and with the different exceptions which apply. Non-discrimination
law is, in other words, intended to prevent the manifestation of those old and stable
forms of discrimination. If the world was not presupposed to be capable of change with
regard to those old forms of discrimination, non-discrimination law as such would be
obsolete.

In the non-discrimination Directives with respect to sex it was even implied that some
kinds of discrimination are expected to disappear completely. We found that a
distinction between changeable forms of discrimination, on the one hand, and
permanent forms of discrimination, on the other, was presupposed in those directives.
But apart from the fact that certain measures of positive discrimination towards women
within the national systems are expected to gradually disappear along with a gradual
transformation of those systems, it was unclear exactly were the changeable forms
would end, and the permanent forms begin. We can only say that nothing in those
Directives - or in the case-law for that matter - indicated that non-discrimination law

with respect to sex would one day no longer be necessary.
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Neither was it indicated in any of the other non-discrimination Directives that non-
discrimination law with respect to the discrimination grounds ‘age’, ‘disability’, ‘sexual
orientation’, ‘racial or ethnic origin” and ‘religion” would one day cease to be necessary.
In the words of those Directives themselves, their purpose is to ‘combat’ discrimination.
This wording implies that the phenomena of discrimination is not likely to disappear.
But most importantly, non-discrimination rights are given the status of fundamental
rights; that is, they apply to a fundamental problematic.

In those Directives, just like in the the non-discrimination Directives with respect to sex,
it is in fact strongly indicated that changing the discrimination forms at issue is very
difficult. Non-discrimination rights are not considered to be enough; additional judicial
elements, such as rules concerning the burden of proof and victimization are regarded
as necessary, along with the enforcement of the role of organizations with respect to
knowledge provision and dissemination, monitoring and establishment of best
practices.

Non-discrimination rights in relation to nationality, in their turn, are supported by a
range of substantial rights, including fundamental rights. That in itself bears witness to
the existence of a deep concern that discrimination on grounds of nationality is not
easily altered either. However, in this case, preventing discrimination is not presented

as being equal to a battle, but rather as a highly complicated legal problem-field.

The tension between permanence on the one hand, and the possibility of change and
flexibility, on the other, belongs of course to any law. This tension is but an aspect of the
particular normative-temporal tension between presumed and ideal order
underpinning any historical human law. Any law must presuppose the possibility of
change. Otherwise the law would constitute a hopeless endeavor. On the other hand, a
law which presumes that the change represented by it could be realized once and for
all, would scarcely be a law. It would be a temporary measure, unnecessary after a
short while.

When that is said, it is clear that there are great differences between laws. Some laws
are conservative in the sense that they merely confirm norms and arrangements which
are already well established. Still, if it was believed that those norms and arrangements
would reign the world by themselves, without the law, the law would be unnecessary.
Other laws are progressive or even revolutionary in the sense that they break with

what is well established. Finally, some laws are of a more temporary nature than others.
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The non-discrimination law we have dealt with presupposes a tension between an
existing, discriminating world, on the one hand, and the possibility of change and
flexibility with respect to those existing forms of discrimination, on the other - either in
the form of a difficult ‘combat’ the weapons of which are multiple, or in the form of a
new rights regime. We may call this law progressive - and not conservative - in that it
seeks to break with well-established and historically deep-rooted forms of
discrimination. It is not revolutionary, though, since it is, at least to some extent, based
on alterations within these forms of discrimination which were already under way. In
addition, the law is full of exceptions: it does not only break with the forms of
discrimination in question, it also upholds them to in some respects. Finally, and
crucially, it is based on other norms and arrangements which we may certainly call
well-established. We shall return to that in a short while.

As far as the changing capacities of the law is concerned, the non-discrimination law
we have dealt with presupposes that change will be difficult, although more difficult in
the case of the forms of discrimination based on destiny-like distinctions, than in the
case of those forms connected with powerful forces of social determination. ‘Religion or
belief” - which constitutes the complicated exception in this respect - as it comprises
freedom, necessity and social determination - is among those discriminations grounds

with respect to which change is presumed to be very difficult.

Chapter 20

Anchors of order according to their basic logics

As already indicated, the law we have dealt is based on other presumptions than those
discussed above.

Clearly, we are not only faced with the presumption of a stably discriminating world,
imprisoning human beings according to distinctions which are either destiny-like or
connected to strong forces of social determination. And the presumption that although
those distinctions will stand, flexibility and change with respect to forms of
discrimination based on those distinctions will be possible. And the tension between
the two.

We are also faced with presumptions concerning certain anchors of order. Hereby I

mean institutions which are fundamental in the sense that each of them constitute the
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basis for other institutions, and that each of them are characterizable by their own logic
or logics. As such, each of them serves as final anchors of justification. They do not
need any justification themselves. They are, - that is enough.

On the basis of the analyses of this work, I will argue that the law presupposes the
following anchors of order: ‘the national labour market’; ‘the national welfare systems’;
‘the employment relationship’; the internal market’; ‘the family” and ‘the state as one’. In
the following section, I shall introduce them one by one with their basic logics. But
before doing that, let me explain more precisely what I mean by anchors of order and

on what premisses I believe they can be derived.
Clarifications: presumed orders and presumed basic logics

First, it could certainly be questioned whether such fundamental anchors of order exist.
My claim is merely that the law we have dealt with presupposes the existence of such
anchors of order. And it also presupposes that each of them is characterized by certain
basic logics (not necessarily just one logic). Those logics are sometimes stated explicitly,
other times they are merely implied - in case-law or legislation. In any case, these
logics are not discussed or justified. It may be discussed by the court whether a
particular aspect of a case should be seen as an instance of one of those logics, or not.
Or it may be discussed whether a particular law can be justified when considered in the
light of one of those logics. In many cases, however, the logics in question appear as
assumptions underpinning the particular argumentations of the court, or the

distinctions on which the legislation is based.

Also, it is crucial to differentiate between the orders which are presumed to exist, and
those which the law is meant to make possible, realize or create.

Accordingly, by anchors of order presupposed by the law, I do not mean the
fundamental principles and rights laid down by the law. Like for instance the principle
of non-discrimination. This principle is exactly manifested by the law, it is meant to be
realized through and because of the law. By anchors of order presupposed by the law I
mean orders presupposed as existing prior to, or independently from, the law itself.
Naturally, that distinction is not easily made. Laws are based on institutional orders
made possible by other laws. Most notably, the law we have been dealing with
presupposes the existence of the internal market, made possible by other EU-laws. But
the internal market is also continuously being manifested and realized through the law

we have discussed. The same is, in principle, the case with respect to the other anchors
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of order which I shall present below. They may be partly independent from the law we
have dealt with, but they are also upheld by that law.

Likewise, with respect to the basic logics of the anchors of order, we encounter a similar
problematic. Certain anchors of order, corresponding to certain basic logics, are
presupposed as a foundation for the principles and rights laid down by the law. When
applying and interpreting those principles and rights, the CJEU (or other courts, or
actors) will need to qualify the nature of the institutional foundation in more particular
ways. As indicated above, in some cases, it will be necessary to consider whether a
particular situation should be seen as belonging to one or the other of those
institutional orders. In other cases, it will be necessary to consider whether a particular
law is in conflict with certain principles attributed to one of those orders. Finally, there
will be cases in which the internal relations between the different institutional orders
will come into question. - But sometimes, a definition of the basic logic of an
institutional order does not exist prior to the more particular qualifications of that
order. Sometimes the basic logic is only developed together with the more particular
qualifications. And even if the basic logic can be said exist already, it may be difficult to
say exactly where the basic definition ends, and where the more particular qualification
begins. In other words, a clear and indisputable distinction between the basic logic, on
the one hand, and the more particular qualifications of the institutional which serve the
applications of the principles and rights laid down by the law, cannot be made.

In spite of these problems, I shall stick to the distinction between orders which are
presumed to exist prior to the law, and those which the law is meant to make possible,
realize or create. I do that for the same reason that I, in the previous sections, developed
a tension between the presumption of stably discriminating world, and the
presumption of the existence of a certain flexibility by which the presumed
discrimination could be changed. The tension between the world as it is (or is
presumed to be) and the world as it ought to be, is fundamental to any law, as argued
above.

Only, in the previous sections, it was easier to distinguish between the two factors. A
discriminating world was confronted with an aspiration to prevent - or combat - that
discrimination. The distinction was muddied, though, by the fact that the
discrimination grounds, as such, are upheld by the law.

Now, it is much more difficult. Now, we are dealing with orders which serve the law as

foundations, not orders which the law is meant to fight against. But the law is not
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merely based upon these orders. It must necessarily qualify them in connection with
applying and interpreting the principles and rights it lays down. Hereby, they become
part of the ideal order (the world as it ought to be) represented by those rights and
principles. In other words, that ideal order is not merely represented by the rights and
principles laid down by the law, it is also represented by particular understandings of
the institutional orders within which the law is supposed to be implemented.
Qualifications of those institutional orders - necessary for the application of the rights
and principles - become more than qualifications of the presupposed, preexisting order;
they become ideal institutional definitions themselves - the institutional order as it
ought to be, not just as it is presumed to be.

As stated above, within the law itself we cannot distinguish clearly and indisputably
between the two: the institutional order as it is presumed to be, and the ideal
interpretation of it. Often they will be developed simultaneously. And often they will
be woven together within the same statement, or even within the same concept, or in
assumptions underpinning particular argumentations. An explicit definition, or an
implicit assumption, of what ‘the family’ is, f.inst., might very well appear to be real
and ideal at the same time: If the family is characterized by ‘internal dependencies” and
‘dignity’, does that mean then that these are presumed to be the basic features of
families, as they exist, and that the purpose of the law is merely to protect these
features, and to help families with respect to those features? Or does it mean that these
are ideal features which are to be created through the law?

However, the lack of clear means of distinguishing between the two does not mean that
the tension between them is not underpinning the law. It has to, even if the law itself
will often blur the relationship. In fact, the blurring of the tension is as fundamental to
the law as the tension itself. Because - as the example regarding ‘the family’ illustrated
above - also the world as it is presumed to be must be conceptualized through the law -
and hereby it will be idealized as well.

The analytical gaze can maintain the tension. Only, it must be kept in mind that it only
exists as a dynamical tension within the law. That is, conceptualizations of how the
world is presumed to be and conceptualizations of how it ought to be will influence
each other mutually, for which reason the analysis can always only draw the distinction
in a tentative way.

Accordingly, when presenting below the five anchors of order, as I see them, I will

attempt to present only the most basic aspects of their corresponding logics. The more
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particular qualifications which I see as constituting a part of the ideal order represented
by the rights and principles laid down by the law will be dealt with in Part I1.3. It may
certainly be disputed whether some of the ‘basic aspects” which I present below, should
rather be seen as ‘ideal aspects’. As I have said, the line between the two cannot be
drawn in an indisputable way. It is a tentative line. But the drawing of a line as such is
justified for the reasons I have given above. It cannot be disputed that the pre-existence
of certain institutional orders are presupposed by the law, as a foundation for the rights
and principles it lays down. In the case of the law we have dealt with, I will argue that

this institutional foundation comes in shape of certain fundamental anchors of order.

Finally, it should be emphasized that the anchors of order I shall present below are not
completely separable and self-reliant orders. To some extent, we will find logics which
resemble each other, although they are not quite the same. And to some extent, logics of
one order will rely on logics of other orders as a part of their own manifestation. Yet, it
is meaningful to present them separately: each of them appear, in the law, as orders

which serve as final anchors of justification, with each their own logics.

On the basis of the premises clarified above, I shall now present the six anchors of order
- ‘the national labour market’; ‘the national welfare systems’; ‘the employment
relationship’; the internal market’; ‘the family’ and ‘the state as one’- with their

corresponding basic logics.
National labour markets: politically created natural balances and integrators into life

The national labour markets constitute the institutional orders within which the
transnational working access rights and workers’s rights are to be implemented. But
they also constitute crucial institutional horizons for the transnational mobility and
residence rights. Likewise, the national labour markets constitute the institutional
orders within which all the other non-discrimination rights regarding working access
and working conditions are to be implemented. Also a large number of social security
rights are implemented through the parties of the labour market.

In addition, we saw that the national labour markets play an immensely important role
in connection with justification of discrimination. More precisely, according to
legislation as well as case-law, discrimination may be justified if it serves the needs of
the labour market. Such means of justification could be conceptualized in the shape of

‘occupational requirements’ regarding particular activities, or it could come in the
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shape of ‘the needs of the national labour market as such’, presupposing national
labour markets as grand organizational unities.

It was especially in connection with the latter kinds of justifications (and most notably
in connection with the non-name “Age’) that we encountered some basic presumptions
concerning the nature of national labour markets. National labour markets were
conceptualized as ‘balances’. More precisely, they were understood to be grand
organizational units consisting of divergent interests, and as such grand units they
were to be understood as ‘balances’.

Now, I will argue that a conceptual ambiguity is inherent in this understanding: these
‘balances’ are understood as natural balances, created as such through internal
processes of continuous adjustments, but they are also seen as natural balances created
as such by means of state decisions.

First: the national labour markets are presumed to be natural balances. Why natural? I
will argue that the concept of ‘balance’ itself implies the idea of nature. Different
interests may be balanced against each other in order to find a compromise, but if it is
presumed that the results of such balancing exercises will always constitute a “balance’,
and not just a compromise, then it is presumed that a true or natural equilibrium will
always be reached.

And this is exactly what is presumed. From the case-law concerning discrimination on
grounds of age I derived the agreement-flexibility-balance-triad. This figure was meant
to capture the analytical result that ultimately, ‘balance’ means nothing but a process, a
process consisting of continuous flexible adjustments on the basis of the existent power
relations. ‘Balance’ plays the double role of ‘aim” and ‘mean’, but in both roles it means
a process. As such, it does not constitute an ideal one should strive for, it represents
something which can be possessed and known; it is nothing but the existence of the
process itself, whatever the outcomes of it.

In other words: The national labour markets are seen as natural balances simply by
virtue of the fact that they are processes of continuous flexible adjustments on the basis
of the existent power relations between its parties. They are created continuously as
nature through the adjustments made by their own parties. They remain natural
balances whatever the results of those adjustments.

Simultaneously, however, it is implied that the labour markets may be in need of state

regulation. As such, they are understood as natural balances which must be created as
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such through state intervention. In order for the natural needs of the labour markets to
be satisfied, external regulation may be necessary.

Both of these understandings involve contradictions. According to the first, aims and
means become the same. Nature (the balance) constitutes the aim, but that aim is
nothing but the continuous manifestation of the means. Nature (the balance) becomes
the expression of a tautological relationship between aims and means. Bluntly put:
nature is simply that which continuously unfolds, but as such it is seen as an aim. The
second understanding involves a contradiction between nature and political
intervention. Here, nature (the balance) constitutes something which needs to be taken
care of by human beings. It is not simply that which unfolds. The balance may be
disturbed in which case adjustments are necessary. In other words, nature requires

human intervention in order to be nature.

National labour markets are not only conceptualized as ‘balances’. They are are also
seen as those institutional orders within which ‘economic, cultural and social life’
essentially takes place as well as those institutional orders within which human beings
‘realize their potential’ and enhance their ‘quality of life’. They are life integrators. By
‘participating in’ the national labour markets, human beings participate in life, in a
qualified sense. Naturally, this does not exclude the possibility of a socially and
individually satisfying life outside of the labour market. But the labour market
constitutes the institutional order within which life develops in a qualified sense,
socially and individually.

This presumption is articulated directly in the case-law concerning discrimination on
grounds of age, but it also permeates the judgments concerning the social rights of
unemployed people residing in another member state than their own. In those
judgments, the crucial factor proved to be the establishment of ‘a real link” between the
national labour market and the person in question. The CJEU indicated that multiple
factors might be taken into account in this respect, also factors which concern the social
integration of the person in a broader sense. Accordingly, we must conclude that the
national labour markets are not delimited by clearly defined borders. Where a national
labour market ends, and ‘the rest of society’ begins, is ambiguous.

By analogy, the highly complicated concept of worker within EU law confirms this
understanding. We found that the border areas of that concept are characterized by
huge grey zones. With respect to unemployed people, it was extremely ambiguous

where the zone of workers would end, and the zone of the excluded begin.
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In other words: the national labour market constitutes the institutional order within
which life develops in a qualified sense, socially and individually. But it is not an
institutional order characterized by clear borders. It extends towards society in general.
Thus, it is not only so that social life in general is defined by work (social life in a
qualified sense relates to work). Also, work is defined by social life (one qualifies for
participation in the labour force by being socially integrated in a broader sense). The
labour market and society in general melts together to a high degree.

Though not completely. There is life outside of this institutional order as well.
Sometimes it is defined. In the case-law concerning discrimination on grounds of age
that life would be ‘retired life’. Although retired people are still seen as part of ‘the
working population” due to the fact that they have a working history on the basis of
which they have earned social rights, they no longer participate in the labour market.
Obviously, children and adolescents are also not part of the labour market - not yet.
Retired life and the life of children and adolescents is still life which relates to the
institutional order of the labour market, though - as past life and future life. Also seen
from the perspective of the labour market as balances, it is clear that young life and
retired life is part of the overall balance in a negative sense. It is life which must
constantly be calculated with, for the sake of the balance.

The same can be said of those who cannot, and never will, be able to work. The
unemployed, on the other hand, belong to the balance on the condition that they are
‘linked” to the labour market in the broad and ambiguous sense which implies social

integration as well.

Accordingly, the national labour markets are presumed to be anchors of order
characterized by the following basic logics:

They are presumed to be natural balances. That is, natural balances which are
politically created as such, but in two different ways. Either as processes of continuous
flexible adjustments on the basis of the existent power relations between the parties of
the labour markets. In this case, ‘natural balance’ and ‘political creation’ becomes the
same thing; the ‘natural balance’ is defined as the process of adjustments itself. Or, they
are created through state intervention. In this case, ‘natural balance’ and ‘political
creation’ are not the same thing. Nature requires human intervention in order to be

nature.
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Furthermore, national labour markets are presumed to be life integrators. Their
relationship to ‘society in general’ is ambiguous though. To a large extent, social
integration and labour market integration melt together.

Three different ghosts appear from these basic logics, disturbing their proper
functioning.

The first ghost asks: if we are caught in a tautological circle of means and ends in which
nothing exists but the process itself and the continuous outcomes of it, then the ‘natural
balance’ as such will be characterized by no overall guiding ideals or principles,
distinct from the process itself. How may labour markets, then, be conceived of as
belonging to any ideal social order at all?

The second ghost asks: how can a natural balance be created by means of state
intervention?

What is it that it lacks by itself for which reason external interference is necessary?

The third ghost simply asks whether life outside of the labour market can be qualified

in any way?

The national welfare systems:

systems of rights and duties; integrators into membership

The welfare systems of the member states are essential to practically all the non-
discrimination rights we have encountered, except for working access rights (although
even they are connected to the national systems). Statutory social security and social
assistance rights as well as social security rights springing from the employment
relationship are all organized in national systems.

But the national systems also play an important role in connection with justifications of
discrimination. In some cases, discrimination may be justified if it serves the national
welfare systems. We saw that in particular in chapter 18, in connection with
justification of temporary forms of discrimination on grounds of sex. The welfare
systems of a particular member state are not conceptualized under one heading, as the
systems (or even the system) of a particular member state. Rather, they are
conceptualized as different systems, like for instance ‘the pension system’ or “the public
health system’ of a particular member state. That is, national welfare systems are not,
like the national labour markets, understood as grand organizational unities, but rather

as a number of organizational unities, corresponding to different types of benefits.
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National welfare systems are not seen as natural balances like the labour markets. To
some extent, they are seen as balances, though. We encountered for instance the
expression ‘financial equilibrium’ in connection with particular systems of benefit. But
it is clear that the balances in question are understood as balances which must
continuously be sought on the basis of certain political criteria. They are not natural
balances which has needs of their own, they are politically constructed balances.

I will argue that the crucial presumption concerning the nature of the national welfare
systems is inherent in the distinction between social security rights and social
assistance rights. Those two concepts and not least the distinction between them have
been defined by the CJEU in a number of judgments. Later, we shall discuss those
definitions. Here, it is merely important to take note of the significance of the
distinction as such, and the basic characteristics of the two kinds of rights.

Social security rights are rights which are granted to ‘insured persons’. This is the
premise of the Social Security Coordination Regulation. They may be contributory
rights as well as non-contributory rights. In any case, however, they presuppose the
idea of ‘insurance’. The historical background for this connection between social rights
and the idea of insurance is the attempt to free social rights from mercy and charity and
the humiliations and uncertainties which follow. Social rights should exactly be rights,
not something which an individual in need should receive on the basis of humiliating
gratitude. And they should be secure rights, they should be ‘social security’, not the
subject of mere chance. The historical attempt succeeded. It succeeded by the means of
the establishment of insurance schemes based on membership and contributions by the
members. In other words, an intimate connection between rights and duties was
established in order to establish the idea and reality of social rights.

Today, social security systems are not necessarily organized on the basis of member-
contributions, but are paid by the state. Yet, even to the extent that social security rights
are granted ‘for free’, some kinds of criteria are still connected to them, - it could be that
a certain number of years of residence in the state in question is required, or that
national citizenship was required. Social security rights are still, in principle, rights
granted in exchange for duties, even if duties have, in some cases, become more
general, or, in other cases, correspond to expectations, rather than explicit
requirements.

In other words, social security rights are rights corresponding to an intimate

relationship between rights and duties. Social security rights are rights which are
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earned, someway or the other. Social assistance rights, on the other hand, constitutes a
kind of residual. Social assistance rights are for those who are not insured. As such,
they are, in principle, not a part of the rights-and-duties logic, and for the same reason,
they are not ‘security’.

What they are instead, however, is not at all clear. They might resemble mercy and
charity. Yet, they are called rights. And in fact, they are often granted on rough
conditions, that is, in exchange for duties. Which raises the question of what exactly

constitutes, today, the difference between social security and social assistance rights.

In conclusion: The welfare systems of the member states are presumed to be
characterized by the following basic logic:

They are systems of rights and duties, differentiated according to specific benefits.
Herein, they are not natural systems, but political systems: what constitutes a proper
relationship of mutual exchange between rights and duties is a political question, not a
matter of nature.

As systems of rights and duties, they are also integrators, like the labour markets. But
whereas the labour markets integrate into life, the welfare systems of the member states
integrate into membership, real, legally guaranteed membership as well as the idea of
membership. Or, we may say that they integrate into ‘belonging’ where belonging
means being part of the rights-and-duties-logic.

Due to the fact that social security systems of the state are no longer necessarily
contributory systems, and that the duties implied may be of an abstract and general
nature, the meaning of ‘membership” and ‘belonging’ may transcend the particular
systems of benefits and point to the existence of larger systems of membership and
belonging, such as the national community as such.

But this is not the only tension underlying the basic logic of the welfare systems of the
member states. Social assistance rights constitutes the ghost within these systems. They
do not correspond to ‘insurance” and are not truly a part of the rights-and-duties logic.
Neither can they be captured by the concepts of mercy and charity. What are they?
Expressions of humanity and decency, of humiliation or reprimand, or something
completely different? What does ‘assistance’” mean? These are the questions of the

fourth ghost.
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The employment relationship: a relationship of subordination and consequently an

event, not a process or an idea; a rights-and-duties logic without membership

To some extent, the employment relationship is presumed to be an institutional order
which shares the logic of the national labour market. Like the labour market, it is
presumed to be characterized by divergent interests, the employer’s and the
employee’s. As such, it can be seen as an individual instance of the logic characterizing
the labour market in a collective sense. We could say that the two mirror each other,
reflecting each other in a grand or small scale, respectively.

Also, it is to a large extent so that it is the same rights which are meant to be
implemented in the two orders: all the working condition rights and a great deal of the
social security rights we have encountered. And if we understand the “potential
employment relationship’ as being included in the employment relationship, then
working access rights should also be implemented in both. This ‘double’
implementation simply means that the labour market as such - constituted by its
different parties - as well the individual employer, should be made accountable for
implementing the non-discrimination rights in question.

Accordingly, it would seem unnecessary to treat the employment relationship as an
institutional order of its own; it would seem that it simply constitutes a part of the
labour market, and a part of it in the particular sense that it mirrors, individually, the
divergent interests which confront each other collectively in the labour markets. Or
conversely, it could be said that it would be unnecessary to treat the labour market as
an institutional order of its own, since it mirrors, collectively, the logic of the
employment relationship. The only difference would be that the labour markets are
more complex, they do not merely consist of two actors confronting each other, but of a
number of different actors. But that complexity could be said to correspond to the
totality of all individual employment relationships, including the potential ones.

None the less, I will argue that the employment relationship is presumed to be an
institutional order characterized by a basic logic which is not the same as that of the
labour market, although it shares some features with it. The employment relationship is
not understood as a natural balance but as a ‘relationship of subordination’.
Furthermore, it implies a clear rights-and-duties logic. The employee ‘provides, for a

certain period of time, services for and under the direction of another person, in return for which
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he receives remuneration’.”®> The remuneration - the pay - includes social security rights,
whether provided directed by the employer, or through contributions to social security
systems.

Hereby, the logic of the employment relationship resembles the logic characterizing the
welfare systems. Also those systems could be said to be characterized by a relationship
of subordination, in the sense that the systems would define a particular relationship
between rights and duties.

On the other hand, it is clear that the relationship between rights and duties is not
defined by the employer alone. To a large extent, it will reflect the ever vibrating
‘balance’ of the labour market, in combination with state legislation. Also, regarding
the aspect of membership: being inscribed in an employment relationship, and thereby
in a particular relationship between rights and duties, implies membership in the
labour market. That applies to the employer as well as the employee.

For a closer look, however, the distinct nature of the employment relationship can be
characterized in the following way:

The employment relationship is understood to be a ‘relationship of subordination’,
implying a particular rights-and-duties logic. As such, it is likely to reflect, to a great
extent, ‘the balance’ of the labour market. But to the extent that it does reflect that
balance, it is the expression of a particular interpretation of this balance, over a certain
period of time. In other words, it does not reflect the ‘natural balance” understood as
the continuous process of flexible adjustments; neither does it reflect the idea of a
natural balances which must be created as such through state intervention. It defines
and freezes a certain understanding of this balance, over a period of time.

Regarding the aspect of ‘membership’. In the case of the welfare systems, the systems
are, in principle, constituted by the members. This means that the aspect of
subordination and the aspect of membership collapse; they become one and the same
thing. In contrast, in the case of the employment relationship, the aspect of
subordination and the aspect of membership do not collapse completely. The
subordination implied in the employment relationship concerns a particular
relationship between rights and duties. Membership of the employment marked may
be obtained in other ways, through other particular relationships between rights and

duties, as well as through more diffuse rights-and-duties logics.

765 The remuneration criterium introduced in chapter 7
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It could be argued that this ‘distinct nature’ of the employment relationship is
speculative. It could be argued that a modern employment relationship might very
well be seen as a continuous process of adjustments, or possibly as the idea of a natural
balance which could be reached by way of adequate intervention by a third part. And
hereby, it could be seen as implying a diffuse and not necessarily a ‘particular’
relationship between rights and duties.

This might very well be true. However, my purpose has been to derive the institutional
orders which are presumed by the law, along with their basic logics. And I will argue
that the definitions of the employment relationship given by the CJEU have the
implications I have described above.

Crucial to this understanding is that the employment relationship has its own distinct
temporality. As a ‘relationship of subordination’, it constitutes an event. This does not
in principle exclude the possibility of dynamical elements - whether due to dynamical
elements specified in the employment contract, to frequent renegotiations of the
contract, or to the lack of a contract at all. It does not exclude either that an
employment relationship could be diffuse with respect to the precise meaning of its
rights-and-duties-logic. But basically, the employment relationship constitutes an
event, not a process, and not the realization of an idea. It institutes a particular relation,
for a certain period of time.

In addition, it is not, in itself, characterized by a logic of ‘membership’, although it may
lead to memberships - of social security systems and of the labour market. In the
employment relationship, the aspect of subordination and membership does not
coincide. It constitutes a hierarchical relationship.

The logic of the employment relationship is, in a sense, stunningly simple. However,
the fifth ghost questions the relationship between the employment relationship itself
and the memberships to which it leads. How can something as distinct and simple as
the employment relationship lead to collectiveness and societal integration, even to

“life’?
The internal market: a pure logic of exchange

The internal market is an institutional order which is both realized through the law we
have dealt with, but which is also presupposed as an already existing order.
As far as concerns the free movement of people, it is an order which is being realized

through the non-discrimination law which concerns the discrimination ground of
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nationality, dealt with in part I.1. But as far as concerns the free movement of goods,
services and capital, it is an institutional order which is presupposed as a foundation
for the free movement of people - and hereby for all the transnational rights we have
dealt with. In a more specific sense, it was presupposed as a foundation for the rights
regarding ‘access to and supply of goods and services’. Such rights were found in
connection with the discrimination grounds ‘sex” and ‘racial and ethnic origin’.

In the latter connection we saw that ‘goods’ are defined as entities which have
economic value and are exchangeable. And ‘services’ must be services ‘provided for
remuneration’ in order to be covered by the Treaty. In other words, a basic logic of
exchange is laid down. On the basis of the definitions of goods and services, we may
say that the internal market is an institutional order characterized by transnational
exchange of entities which have economic value. As we know, to the internal market is
attributed the concept of ‘freedom’ (‘the four basic freedoms’; ‘the free movement of
goods, capital, services and people’). Freedom in this context simply means
transnational mobility.

A basic logic of exchange of entities carrying economic value - that must certainly be
seen as a general, and minimal, logic of markets as such. It should be noted that this
logic is so minimal that it does not even imply the aim of profit-making. It implies
nothing but the occurrence of exchange - for whatever reason.

But will this basic market logic serve as a foundation for all four freedoms? As far as
the free movement of “people’ is concerned, our subject, it is clear that people may be
seen as entities carrying something of economic value which is exchangeable in a
market (namely work). And certainly, there are aspects of the law we have dealt with
which seems to rely on such an understanding (the ‘remuneration criterium’, f.inst.,
which plays an important role in connection with the concept of worker). However,
there are a number of other aspects of the law we have dealt with (other aspects of the
concept of worker as well as the concept of EU-citizen) which do not appear to rely on
a basic logic of exchange?

In other words: the question is whether ‘the internal market” does in fact constitute an
institutional order characterized by one or more common basic logics? Or differently
put: does the internal market constitute an institutional order at all?

Accordingly, the ghost within this anchor of order does not consist in a border element

like in the other cases (the meaning of life outside of the labour market; the meaning of
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social assistance; the connections to other orders). Here, the ghost appears as the

suspicion that the internal market cannot be described as an institutional order at all.
The family: internal asymmetrical dependencies and sacredness

The family does not appear in the law as an institutional order within which rights are
meant to be implemented. Rather, the family appears as an institutional order which
should be protected by the law. It may be protected positively as well as negatively.

The family may be protected positively in the sense that it is being helped by the law so
that it may be, or remain, a family, and so that it may carry out what is regarded as the
fundamental functions of a family. Family reunification rights, family benefits and all
the derived rights of family members are examples of positive protection. It may be
protected negatively in the sense that the law lays down that the family should be left
in peace - in general, or under certain circumstances. The fundamental right to privacy
and family life entails such negative protection - although it also, positively, states the
rights to a family life as such.

But the internal family relations as such are not regulated. Family members appear as
rights holders who may claim derivative rights, but the family as an institutional order
is not included under the material scope of any of the Directives and Regulations we
have considered. In connection with discrimination on grounds of sex, it is made
explicit that ‘family life’ constitutes a sphere of its own - a sphere in which
discrimination on grounds of sex is not prohibited.

The crucial concept we encountered in connection with the family was ‘dependency’. It
was clear from the various definitions of ‘family-member’ that a family could involve
many different kinds of family relations (from the relations characterizing the ‘nuclear’
family to much more distant relations). It was also clear that the law took into account
the phenomenon of step-families as well as different kinds of family life-forms, most
notably the lifeforms of the transnational family (a family would not necessarily need
to live together, or live in the same state, in order to be understood as a family).
However, the concept of ‘dependency’ proved to be crucial again and again,
throughout the various definitions.

In other words, a family is characterized by internal dependencies. Not in the sense of
mutual dependencies, but in the sense that some family-members are dependent on
others and that it is the responsibility of the latter to support and take care of the

former. The law can help the family members who are responsible for the other family
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members with respect to this responsibility, both when these responsible family
members are still alive (in the form of family benefits, f.inst.), and when they are dead
(survivor’s pensions, f.inst). Likewise, the law can help the family members who are
responsible with respect to their possibilities for carrying out this responsibility at all,
by making sure that the family can live together (by the means of family reunification
laws, f.inst.). Finally, the law can establish legal foundations for all of these rights
related to the family, in the form of marriage laws or laws of registered partnership.

As we saw, the family was being intimately connected to the concepts of “privacy” and
‘dignity’. We shall analyze those concepts in Part I1.2. Here, it should merely be recalled
that whenever we have encountered these concepts, their meaning has been highly
unclear. Simultaneously, they have been applied in a manner which indicated that they
meant something crucial. In short: it has been indicated that something not quite
graspable, something not quite definable, yet extremely precious, was at stake. These
two concepts were the closest we ever came to anything which appeared to indicate the

existence of something sacred.

So, the family is presumed to be characterized by a basic logic of internal dependencies
and responsibility. It is also being connected to something presumed to be precious,
possibly even sacred, but highly ungraspable. According to its internal logic, it stands
for itself, strangely unconnected to all the rest - the labour market, the systems, the
employment relationship and the internal market. But according to its external logic, it
is based extensively on all of those orders.

This makes the seventh ghost ask: If the family stands for a kind of sacred life which
does not resemble the integrated life of the labour markets, the membership of the
systems, the subordination characterizing the employment relationship or the logic of
exchange, how may that sacred life be preserved - if the family is, simultaneously,

dependent on all of those other orders?
The State as one: a logic of responsibility which is a logic of danger

Finally, the member states as such are being presupposed as anchors of order. It is the
member states who are ultimately held accountable for implementing the EU-law
within all the institutional orders of the state, no matter how the implementation is
being carried out, whether through law, administrative procedures or agreements

between the social partners.
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In this sense, the state is both presumed to be one and many. It is one in the sense that it
is the ultimate guarantor of implementation. It is many in the sense that it relates to
different institutional orders corresponding to different logics. And the role it plays
within these different orders is not the same. As we have seen already, the role of the
state within the different institutional orders is woven together with the particular
basic logics of those orders. It should be noted, though, that the state does play a
substantial role within all of those orders, apart from the formal role of being ultimately
responsible for those orders.

The basic logic presumed in connection with this formal role of ultimate responsibility
for all of its institutional orders would obviously center around concepts such as
‘sovereignty’ and ‘territorial units’. States are presumed to possess and exercise
sovereignty within their territories. Both concepts should, however, be understood in a
relativized manner, seen in the view of their classical definitions. Sovereignty would
not mean ‘ruling over without external interference’. The existence of EU-law in itself
would contradict such a meaning of sovereignty. But, on a more subtle level, the
presumption of the existence of a number of different institutional orders within which
the state plays different roles would also cast doubts on such an understanding of
sovereignty. “Territorial unit’ would need to be understood in a relativized manner as
well. Transportation of national social rights across borders plays a huge role in the law
we have dealt with. For this reason, it must be presumed that the states can be made
accountable, also outside of their own territory.

Obviously, these are complicated matters. Presumptions concerning the meaning of
‘national sovereignty’ and ‘the nation states as territorial units’ do neither appear
explicitly or implicitly in the law we have dealt with. Such presumptions would have
to be derived on the basis of a comprehensive analysis of the constitutional order of the
EU. This has not been the subject of this work. However, the law we have dealt with
have certainly touched upon these matters. Expressions such as “the responsibility of the
member states’, ‘left to the discretion of the member states’” and ‘margin of appreciation’, as
well as the principle of proportionality, point directly to the question of what
constitutes the meaning of ‘national sovereignty’ and ‘the nation states as territorial
units’. The same can be said about the limitations of the material scope of EU-law,
including the capabilities of the CJEU to transcend those limitations, under certain

circumstances. Also considerations regarding definitions of legal concepts - whether
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they should be seen as EU-concepts or as national concepts - regard, in a delicate
manner, the meaning of national sovereignty.

Accordingly, from the perspective of the law we have dealt with, we may derive certain
elements concerning the meaning of ‘national sovereignty’ and ‘the nation states as
territorial units’. As already indicated, from the perspective of the law we have dealt
with, ‘national sovereignty’ hardly means anything but accountability or responsibility
as far as concerns the institutional orders of the state (those within the territory, as well
as those which transcend it). Accountability or responsibility in three ways, though:
both with respect to the implementation of EU-law within these orders, with respect to
the aspects of those orders which fall under the state’s own discretion, and finally with

respect to other orders which may not be covered by EU-law.

Qualifications of the responsibility logic: three constitutional principles

However, that responsibility which makes out the basic logic of the ‘State as one” from
the point of view of the law we have dealt with can be qualified according to three
constitutional principles: ‘rule of law’, ‘democracy’ and ‘human rights’. It is
presupposed that the states are democracies governed by the rule of law, and that
human rights ‘result from their constitutional traditions’. That is not only laid down in
the Treaty”¢¢ but also often repeated in the judgments.

The meaning of those three constitutional principles - ‘rule of law’, ‘democracy’ and
‘human rights’ - is far from obvious. ‘Rule of law’ means, as a minimum, that law rules
in contrast to arbitrary forces. Generally, the principle is presumed to mean much more
than that, but it is contested what that may be. But even in its minimal definition, it is
hugely ambiguous. What does “arbitrary’ mean, in contrast to ‘law’? The meaning of
‘human rights’ as they ‘result from the constitutional traditions of the member states’ is
highly ambiguous as well since ‘human rights’ do not mean the same within those
different traditions. Finally, ‘democracy’ would, today, generally refer to
parliamentarism along with the two other principles, that is, human rights and rule of
law. But more comprehensive ideals concerning the structures and forms of
administration, the role of organizations as well as the nature of the public debate are
often associated with “democracy’ as well.

Seen in connection with the role of the state as ‘being responsible’, we may say that the

above mentioned principles have the formal meaning of making that responsibility

766 See in particular the preamble and art. 2, TEU
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possible at all. They are conditions of possibility, directly as well as indirectly. Directly,
in the sense that without the existence of some version of ‘the rule of law’ (including
judicial institutions), some kind of respect for the idea of human rights, some variant of
democracy which takes into account the features mentioned above, the EU-law could
not be implemented in the member states at all. But also indirectly, these principles
constitute conditions of possibility. They have the ideological meaning of endowing the
member states with legitimacy. Through the principles of ‘rule of law’, ‘democracy’ and
‘human rights” (whatever their exact meaning might be) the member states are
regarded as legitimate political orders, possibly even as good and just political orders.
And only legitimate orders can be ‘responsible’, both with respect to the
implementation of EU-law and with respect to their ‘ruling’ in general, in the areas or
aspects of national law which is not covered by EU-law.

Certainly, it would be possible to derive a number of more precise criteria. The
Directives would, for instance, generally presuppose a distinction between political and
administrative authorities, just as they would presuppose that organizations of various
kinds are allowed to play a significant societal role. It is presumed as well that a free
dissemination and exchange of knowledge takes place. Furthermore, the existence of
particular judicial institutions and procedures is obviously presupposed. However
crucial these criteria are (and we could have derived many more), they do not provide
us with a fundamental conceptualization of the respective meanings of the three
constitutional principles. They only provide us with certain aspects of those principles.
It should be added to this that criteria in relation to the acceptance of new states as
member-states of the EU have been developed over the last 2 decades. These criteria
include characteristics of the meaning of the three constitutional principles.
‘Democracy’ requires, for instance, that all citizens of the country should be able to
participate, on an equal basis, in the political decision making at every single governing
level, as it implies a free press, free trade union organizations and freedom of personal
opinion. The rule of law implies that government authority may only be exercised in
accordance with documented laws adopted through an established procedure. Human
rights are those rights which every person holds because of their quality as a human
being.”” But again, these criteria hardly amount to a particular conceptualization of

these principles. However important they may, they mainly confirm what is commonly

767 The Copenhagen criteria laid down in 1993, and clarified since through legislation and case-law (these
criteria fall outside the scope of this dissertation, - but within the present context, it is meaningful to
mention them)
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recognized with respect to the meanings of these principles, while specifying certain
particular aspects.

As far as concerns one of the principles, though, we have in fact been confronted with a
fundamental conceptualization. The meaning of ‘democracy’ was developed
extensively in the ECtHR-cases concerning the right to freedom of religion or belief. In
those cases, the court establishes a universal understanding of democracy centering on
the concept of ‘pluralism’. It was clear that the equation of democracy with pluralism
did not only constitute an ideal understanding of democracy. It also implied that all
existing democratic states would be characterized by pluralism, although in different
ways. On the basis of our analyses of the mentioned cases, we found that the crucial
characteristic of democracy was presumed to be pluralism, and that pluralism in its
turn was presupposed to constitute a fundamentally dangerous societal state of affairs.
Also, it was presumed that vis-a-vis the dangers of pluralism the state would need to
keep the pluralistic forces in check. In other words, the state - presumed to be a
democratic state and thereby a pluralistic state - would need to turn against pluralism,
that is, it would need to turn against itself. A contradiction which could only be
avoided if it was assumed that it was society which was pluralistic, and not the state
itself. But in that case, the state would be something different from, and above,

democracy.

Another qualification of the responsibility logic: The state as a watchdog looking out

for fraud, abuse and danger

We encountered the ‘State as one” in another role as well: in the role of the sovereign
power which decides who should enter its territory and reside there. As such, the ‘state
as one’ constitutes the institutional order within which the mobility, residence and
family reunification rights we have dealt with are supposed to be implemented.

Again, the principle of sovereignty must be understood in a relativized sense. It is
exactly the purpose of the EU laws in question to establish that as far as certain people
are concerned, most notably EU-citizens, it should not be the state itself, but the EU,
which decides who may enter and reside in the state. Still, the states are presupposed to
reign over their territory in many respects. And the EU laws are not supposed to break
down the national sovereign order, it is still within that order that the EU mobility,
residence and family reunification rights are being implemented, on the basis of

national immigration authorities, police and border control.
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So, how may we qualify the relativized meaning of sovereignty on the basis of those
EU-laws? The crucial concept underlying the mobility, residence and family
reunification rights is the concept of fraud. Entering and residence in the member states
requires that the persons in question can document that they satisfy whatever criteria
are laid down. Persons may be expelled if it turns out that the information they had
given was false, or if they at some point do not any longer satisfy the criteria for
residence. Not to mention that persons who have entered illegally may be expelled,
unless there is some way in which they can change their situation into a legal situation.
This is the basic logic which is presupposed. It is also presupposed that different kinds
of criteria are laid down for different groups of people, - in other words, that some
people are subjected to more severe suspicions than others.

The concept of danger also underlies the mobility, residence and family reunification
rights. It is clearly presupposed (and often stated explicitly) that the states should not
accept anyone within their territory who could represent a risk to the state as such.
Accordingly, ‘sovereignty’ acquires a double meaning. It does not only refer to the
formal (relativized) possibility of deciding who should reside in the territory. It also

implies that the state is a watchdog looking out for fraud, abuse and danger.

The responsibility logic as a logic of danger.

On the basis of these qualifications of the responsibility logic, we are confronted with a
logic of danger. The watchdog logic revolves around the aspect of danger. But also the
democracy-logic in the shape of “pluralism’ centers on danger.

Consequently, we were faced with the following basic logic of the ‘State as one’. The
‘State as one’ is the common denominator of different institutional orders in the sense
that it is ultimately responsible for them. Accordingly, the ‘State as one’ is ‘one’ on the
basis of being many. A logic of danger adheres to the ‘State as one’. This logic of danger
does not only concern questions of immigration and external threats. It penetrates
deeply one of the core constitutional principles of the state, that of ‘democracy’. This
means, however, that it also penetrates the other core principles of the state, ‘human
rights” and ‘rule of law’ (if the ‘State as one’ is fundamentally characterized by all three
constitutional principles, then they must necessarily complement each other; that is, the
latter two principles must complement the principle of ‘pluralism’ and relate to the
dangers in which it is entangled).

But how may we understand this logic of danger, more precisely, when taking into

account that the state is the common denominator of different institutional orders? 1
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shall argue that three different scenarios of danger can be established. Naturally, the
descriptions of these scenarios are inhibited by the fact that only the constitutional
principle of ‘democracy’ is being conceptualized in the law we have dealt with.768
According to the first scenario of danger, ‘democracy’ in the shape of ‘pluralism” would
imply the existence of different, powerful institutional orders. The potential danger
would exactly lie in the fact that the state is many and not one. It is clear that any
institutional order (including those in which the state plays a visible and positive role)
could become so strong that it would threaten the stability of the state - certainly not
only churches or declared ideological entities. For the sake of its own pluralism, the
state must keep its many different institutional orders in check

But a quite different logic of danger could be formulated as well. The second scenario of
danger would take as its starting point that the many different faces of the state are not
in themselves problematic. More precisely, it would not be seen as inherently
problematic that the state is many and not just one. The potential danger, the risk of
destabilization, would lie elsewhere, namely in the erratic nature of human beings.
According to this scenario, what is feared is not so much that some of the institutional
orders will become too strong. In contrast, what is feared is that they will not be strong
enough. What would happen if people would suddenly no longer act in accordance
with a particular rights-and-duties logic? What would happen if they would no longer
accept that what is created through negotiations and adjustments is a ‘natural balance’?
What would happen if they stopped protecting their family, or would cease to
understand the family as a sacral order and understand it instead as a political order?
In other words, what is feared is the loss of regularity. Particular forms of regularity, in
the first place. But ultimately, of course, the loss of regularity as such. One thing is the
breakdown of particular institutional logics if others arise in their place. Another thing
is, however, the perspective of unpredictability as such - shapeless, incalculable forces.
This scenario is no less paradoxical than the first one. The existence of erratic forces
within institutional orders does not only constitute a danger, such forces are also
necessary. Without them, the institutional orders would not be able to unfold at all.
Variations, flexibility, displacements, misunderstandings and even revolts are
indispensable to the unfolding of any institutional logic. And without those forces, the

institutional orders would not be able to change over time - with the result that they

768 As far as the constitutional principles of the member states, as presupposed by EU-law, are concerned.
As we shall see in Part IL.3, it is possible to conceptualize the meaning of ‘rule of law” and “human rights’
within the context of EU-law.
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would not be able to survive. Within the second scenario, pluralism must be kept in
check by the state as many, not by the state as one. That is, it must be kept in check by
the institutional logics. And crucially, pluralism does not correspond to definable
differences, but to something which in principle is undefinable.

Finally, a third scenario can be established. According to the third scenario of danger,
‘democracy’ in the shape of pluralism would mean the existence of a multiplicity of
different crosscutting perspectives, that is, different overall perspectives on the totality
of institutional orders. This kind of pluralism obviously constitutes a direct threat
against the ‘State as one’. It means that individuals and /or communities create a variety
of integrating understandings on the basis of which the different institutional orders can
be said to belong to the same overall social order at all - or, reversely, a variety of overall
deconstructions due to which all unity and coherence collapse. Clearly, a multiplicity of
different overall integrations or deconstructions will threaten the role of the state as
common denominator of the different orders and as ultimately responsible for these
orders.

Whereas the two former scenarios confront each other as oppositions, it should be
mentioned that the third scenario of danger is likely to imply either the first or the
second scenario of danger: A particular overall understanding of all institutional orders
and the relationship between them will either tend to strengthen or to undermine those

orders.

The eight ghost is unsatisfied in a number of ways.

It circulates around the constitutional principles ‘rule of law” and “human rights” - and
is unsatisfied with their general and vague conceptualizations and their unclarified
roles with respect to the three scenarios of danger.

But first and foremost, the ghost simply asks: How is the presumed ‘responsibility” of

the state possible in the light of these dangers?
When returning to the six anchors of order we shall seek to answer the ghosts...

Above, I have presented the six anchors of order which I find to be presumed by the
law we have dealt with, and I have drawn the contours of their basic logics. These are
institutional orders which are presupposed by the law as existing prior to, or
independently from, the law itself. As such, they stand in contrast to the ideal order
which the law is meant to make possible or create. They are the orders within which the

implementation of the rights and principles laid down by the law is meant to happen.
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And they are the orders which are meant to be protected or supported by the law.

Finally, they are the orders which make possible the implementation of the law at all.

As thoroughly discussed above, differentiations between the institutional orders which
are presupposed, and the ideal order which is meant to be realized through the law, are
not easily made. It cannot be disputed that the existence of certain institutional orders
prior to the law itself, is presupposed. The difficult task consists in describing their
basic logics independently from the ideal order which the law is meant to realize. The
problem is that the law does not only presuppose those orders. It also qualifies them in
more particular ways in connection with the application of the rights and principles it
lays down. Hereby, they become part of the ideal order represented by those rights and
principles. And it is not necessarily so that the basic presumptions concerning the
institutional orders as they are presumed to be are developed before the more particular
qualifications which form part of the ideal order. Within the law itself, they might very
well be developed together, and in ways which makes it almost impossible to
distinguish clearly between the basic logics and the more particular qualifications.

Seen in this light, my presentation of the six anchors of orders above constitute a
construction based on a distinction which cannot be drawn clearly on the basis of an
analysis of the law itself. But establishing a distinction as such is not merely the result
of a construction (although it is also that). The distinction as such springs from
temporal-normative features characterizing any human-made law.

It has been my attempt to present only the most basic aspects of the logics of the
anchors of order, and to avoid any descriptions of the rights and principles meant to be
implemented within them and the particular qualifications which follow those rights
and principles. However, sometimes a few indications as to the ideal order meant to be
implemented has been unavoidable. This is no wonder. The two orders - the ideal order
and the presupposed order - belong together; they make out a tensional and dynamical

relationship continuously underpinning the law. And they are both idealizations.

Let me now specify the nature of this tension, just like I specified it in the last chapter,
in connection with the presumption of a discriminating world.

In that case, a discriminating world was confronted with an aspiration to prevent - or
combat - that discrimination. That tension was also a dynamical and continuos tension:
it was not so that discrimination was expected to disappear as soon as the law came

into force. That is, also in this case, a tension between a presupposed order and an ideal
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order would continuously underpin the law. But the tension itself could be specified as
a contrast.

In the case of the anchors of order, however, the tension must be specified in a different
manner. The law is not meant to fight against those order. It is meant to be based upon
them. But as stated, the law will need to qualify those orders in particular ways, while
simultaneously being based upon them. Such qualifications can be of many different
kinds. But there are some particular kinds of qualifications which are especially
interesting for our purposes, namely the qualifications which concern the basic
problematics or blind spots of the presumed anchors of order. In the descriptions
above, such basic problematics and blind spots were formulated by the ghosts of those
orders.

In other words, when returning to the six anchors of order from the point of view of the
‘ideal order’, in Part IL.3, we shall be especially interested in qualifications which
concern the problematics raised by the ghosts.

That is, in the case of the national labour market, we shall be especially interested in
qualifications which concern the relationship between ‘political creation” and ‘natural
balance’. What legitimizes the ‘balance’ as such? And what kinds of interventions in the
national labour markets are regarded as necessary for the sake of the ‘needs’ of those
labour markets, - so necessary that discrimination may be justified? Also, we shall be
interested in qualifications which concern the relationship between life inside and
outside of the labour market. Under what conditions can a person be said to be ‘linked’
to the labour market? What characterizes the life of a person considered to be linked to
the labour market in contrast to the life of a person who is not?

In the case of the national welfare systems, we shall be especially interested in
qualifications which concern the meaning of social assistance. How is social assistance
defined in contrast to social security, and in particular, is another kind of ‘belonging’
involved than the belonging which means being part of the rights-and-duties-logic?

In the case of the employment relationship, we shall direct our attention to the
connections between the employment relationship as such and the institutional orders
to which it gives access, the welfare systems and the labour market. How may we see
the connections between the crude logic of the employment relationship - ‘an event
instituting a relationship of subordination” - and the logics of integration implied in the
other two orders? The concept of pay as interpreted by the court concerns exactly these

connections.
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In the case of the internal market, we shall be looking for logics which supplement the
basic logic of exchange. Do these other logics (springing from different aspects of the
concept of worker or from the ‘fundamental status of EU-citizenship’) conform to the
logic of exchange, or do they constitute something entirely different? To what extent
may we say, on the basis of such comparisons, that the logic of exchange constitutes the
basic logic of the internal market at all?

In the case of the family, we shall ask, especially, what kind of life the family represents,
in contrast to the life within the labour market, and in contrast to the right-and-duties
logics of the employment relationship and the welfare systems. The concepts of dignity
and privacy will be our doors into this ungraspable life sphere. But they must be
connected with the feature of ‘“dependency’, internal as well as external dependency.
Finally, in the case of the state as one, we shall seek to qualify the constitutional
principles ‘rule of law’ and ‘human rights” and compare these qualifications with the
meaning of the principle of ‘democracy’ as derived from the ECHR-judgments. And on
the basis hereof, we shall consider which one of the three scenarios of danger outlined
above would most accurately capture the responsibility-logic of the ‘State as one’? Is the
‘State as one’ essentially endangered by too powerful institutional orders? Is it
endangered by erratic forces undermining those orders from within? Or is it
endangered by a multiplicity of different integrating or deconstructing

understandings?
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PART I1.2: THE INTERZONE

We shall now examine whether the existence of a common human foundation is being
presumed by the law. Hereby I mean: Are there any characteristics which are presumed
to be common to all human beings who are or could be subjected to the law -
characteristics which would thereby make out a common foundation of the law?

In a way, it could be said that this examination belongs to the ‘presumed order’.
However, it will soon be clear that we stand confronted with a different normative-
temporal logic than the one characterizing historical, human law. As will be explained
below, this logic may be characterized as a universal logic. It implies a different
relationship between a presumed and an ideal order than does human, historical law.
More precisely, it implies that the presumed and the ideal order become one and the
same - without collapsing, though. For this reason, the investigation of a common
human foundation of law neither belongs to the ‘presumed order’ nor to the ‘ideal

order’, but in-between the two, in an ‘Interzone’.

Chapter 21

In the Interzone: A common human foundation

Are there any characteristics which are presumed to be common to all human beings
who are or could be subjected to the law?

Such characteristics could be both optimistic and pessimistic; they could center on
reason, love and compassion, or they could center on power, greed and anger.
Likewise, they could be formulated (or presupposed) in a universal manner (‘all
human beings who ever have and ever will live are characterized by...’), in a more or
less historical-contextualized manner (‘all human beings living in a modern, western
society’, or simply ‘all human beings living today’), or finally in a historical-
generalizing manner (‘human beings as we know them throughout the history of
western civilization” or simply ‘human beings as we know them through history’).

In any case, it would have to be taken into account that the human beings who could be
subjected to the law we have dealt with are of multiple kinds: children, adults, old
people, Europeans and people coming from all over the world, healthy and sick, people

‘belonging to the working population” as well as people who will never work, rich and
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poor, legal and illegal, people of all kinds of beliefs, political opinions, ways of living
their sexuality, etc. In fact, it would be hard to think of any one who could not some
way or another be subjected to the law we have dealt with, as long as that person was
living within the EU. That does not mean that the law does not privilege certain groups
of people and neglect others with respect to crucial rights, - but those who are
neglected are still potentially covered by at least some of the rights we have dealt with.

In other words, the hierarchy implied in this regime of rights is one thing. A common
human foundation is another. Such a foundation would need to underpin the entire

hierarchy, even the darkest and most neglected parts of it.
The concept of dignity implies a universal logic

To the extent that such a common foundation is presumed by the law we have dealt
with, it does not appear explicitly as such. Nowhere is the existence of such a common
foundation directly stated or defined. The fact that certain ‘rights of everyone’ are
formulated in the Charter of Fundamental Rights, and that also ‘human rights” within
the meaning of the European Convention of Human Rights form part of EU-law does
not in itself imply such a common foundation. The name “Human’ or ‘Everyone’ could,
in principle, be underpinned by a nominalistic, or at least pragmatic understanding
(‘human beings are those who we call human beings’, or human beings or those who
we, for various historical reasons, have come to accept as human beings’).

However, the formulation and respect for human rights does of course make us think
of such a foundation. Historically, human rights have been strongly associated with
such a foundation, circulating around concepts such as ‘reason’, ‘freedom’, ‘dignity” or
simply ‘human life’. In the law discussed in this work, the concept of ‘dignity’ does
indeed play a part. Not only in the Charter of Fundamental Rights, it also appears in
secondary legislation and case-law.

The concept of dignity is in fact introduced in a manner which implies that the
existence of a common human foundation is presumed. It is crucial to note that the
concept is introduced in a paradoxical manner.

‘Human dignity is inviolable’, says the Charter in its Article 1. This statement indicates
that a common human foundation is presumed to exist. It makes us assume that all
human beings are characterized by dignity. If only some, and not all human beings
were dignified, then human dignity would not be inviolable, it would be violable. And

if all human beings are dignified, then the concept of dignity is not primarily an ideal, it
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describes human beings as they are, not how they ought to be. - However, when ever
we encountered the concept of dignity in a contextualized manner, whether in the
Charter, in secondary legislation or in the case-law, it became clear that human dignity
can indeed be violated. In one case we even saw this stated explicitly, namely in the
definition of ‘harassment’: “Harassment shall be deemed to be discrimination [...] when an
unwanted conduct [...] takes place with the purpose or effect of violating the dignity of a person
[..]'.

So, human dignity is both inviolable and violable. The paradox can be solved, though,
if we interpret the meaning of the appearances of the concept of dignity in the
following manner:

Human dignity, as a characteristic of human beings, may be violated. The idea of
human dignity, however, cannot be violated. In other words, human dignity plays a
double role: it is foundation, something presumed to exist in human beings; and it is
ideal, something presumed to not exist in human beings (as inviolable, it does not exist
in human beings).

This double role of human dignity opens for two scenarios. Either, human dignity exist
in all human beings and can merely be superficially violated, but not essentially
violated, and never lost. Then human dignity would need only ‘protection’, and the
ideal would regard the protection of that which existed already. Or, human dignity can
be violated so severely that it is essentially violated, and it may even be lost; possibly,
there would even be human beings whose dignity is essentially violated from birth.
Then the ideal would need to do much more than simply reflect that which existed
already in order to protect it. It would need to establish a foundation which we cannot
see. It would need to establish our hidden and lost foundation. It would need to claim
that essentially we are something which is not realized in us.

We cannot say, on the basis of the law we have analyzed, which one of those scenarios
would most adequately describe the meaning of the concept of ‘dignity’. Rather, we
will have to accept that it is an implication of the double role of the concept that its
meaning will constantly oscillate between the two scenarios. Human dignity represents
something which is presumed to exist in human beings, yet, it is not there in a clear and
graspable way, its meaning continues to escape us.

By virtue of its double role, the concept of dignity as such is a manifestation of the basic
tension which has been occupying us: the tension between what is presumed to exist

and the ideal order meant to be realized by the law. But in the concept of dignity, the
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two cannot be separated. They are one and the same - the ideal order and the world
which already exists. But not in the sense of a collapse. Rather, in the sense that the ideal
order shall institute something which already exists, something which was always
essentially there.

Accordingly, we are faced with another kind of manifestation of the tension between
what is presumed to exist and the ideal order meant to be realized by the law - different
from the temporal-normative logic discussed in Part IL.1. The latter temporal-
normative logic says: From this particular moment in time, the law will come into force,
and it will seek to realize an ideal order; however, since this realization will never be
complete (because in that case, the law would no longer be necessary), the tension
between the world as it is presumed to be was it not for the law and the ideal order of
the law will continuously underpin the law. The logic of the dignity-concept, in
contrast, says: From this particular moment in time, the law will seek to realize an ideal
order which has always existed. The crucial difference is that the former logic concerns
a human order - and human laws arise and come into force at particular moments in
time. The latter logic concerns a universal foundation - and universal foundations have
always existed. The concept of dignity, in its double role, implies a universal logic. As
such, it neither belongs in the “presumed’ nor in the ‘ideal order’. It is both at once; and

in this sense, it constitutes an Interzone.
The concept of dignity as a ‘value’. Values cannot be universal

Dignity is not only introduced by means of the inviolable-violable-paradox. It is also
introduced as a ‘universal value’. In the preamble of the Charter of Fundamental
Rights, it is stated: ‘Conscious of its spiritual and moral heritage, the Union is founded on the
indivisible, universal values of human dignity, freedom, equality and solidarity’.

This would seem to confirm the conclusion drawn above: that the concept of dignity
implies a universal logic. However, I will argue that in the preamble, we are not dealing
with a universal logic - in spite of the fact that the notion of “universal values” appears
in it. ‘Universal’ means ‘at all times’, ‘at all places’, not bound to any historical
situation. Universality may spring from transcendent conditions (a transcendent
metaphysical source, such as a transcendent God), or it may spring from immanent
conditions (an immanent metaphysical source, such as ‘Nature’, ‘Reason’ or the force of
‘History’ itself). But in any case, it cannot be bound to a particular human situation.

‘Universal’ means that which has always been and always will be.
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I will argue that the concept of ‘value’, in its contemporary applications, has a
positivistic meaning. It means ‘that which we believe in simply because we believe in
it’. Values are immediately subjective. That is, they are not founded in a principle of
subjectivity (like ‘reason’ or ‘reflexivity’ or ‘self-consciousness’). Far less are they
founded in a principle of objectivity. They are, in fact, not founded in anything. They
represent pure normativity. They are unconnected to any dimension of knowledge or
insight into the nature of the world or the nature of human beings.

‘Unfounded’ means, of course, ‘metaphysically unfounded’. Seen from an un-
metaphysical point of view, values may be founded in all sorts of things. Values may be
founded in history and tradition, in social or psychological conditions, in collective
experiences and in reflections arising from those experiences. But that is exactly the
point. They may be founded in all sorts of things; we believe in them for some reason or
another. The concept of value as such merely implies ‘that which we believe in’.

Now, the preamble does in fact tell us why we are supposed to believe in the values of
‘human dignity, freedom, equality and solidarity’. They are what we believe in if we are
‘conscious of our spiritual and moral heritage’. We believe in them due to our common
history, and as such, they are not unchangeable either. They may be developed, we are
told: “The Union contributes to the preservation and to the development of these common values
[...I'.

This founding of the values of ‘human dignity, freedom, equality and solidarity’ in a
common history may free them from the nihilism of a coincidental subjectivity, - but it
does not free them from their metaphysical unfoundedness. That is, if they were the
result of a common historical self-reflexion, one could say that they were founded in
the principle of historical self-reflexion, in the immanent metaphysical principle of a
‘historical spirit’, even an ‘objective spirit’. As such, they could be said to be universal
in a sophisticated manner. Although they would have been discovered at a particular
moment in time, they would in a certain manner have existed always; they would have
existed as seeds, waiting for the point of historical development at which they could
grow and blossom. But this is not what the preamble tells us. It simply tells us that the
diverse traditions of the different member states all have the values of ‘human dignity,
freedom, equality and solidarity’ in common, and that those values can and will be
developed by the EU.

So, the concept of value in general implies nothing more than the positivistic ‘that

which we believe in’, and the particular qualifications of the concept in the preamble of
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the Charter - by means of references to a common history - only confirm that no
universal logic is at stake. The values of ‘human dignity, freedom, equality and solidarity’
belong to particular historical traditions, and they will be developed historically. They
have not always been there. And they are not founded in a metaphysical principle,
neither transcendent nor immanent. They are what we have come to believe in by
virtue of our common history.

But the preamble claims that the Union is founded on ‘universal values’? What does
‘universal’ mean, then? I will argue that within this context, ‘universal” serves to boost
the values of ‘human dignity, freedom, equality and solidarity’ so that they may withstand
the looming nihilism inherent in the concept of ‘value’.

The concept of value is not only dangerously close to nihilism because of its purely
normative and subjective nature. Also the economic connotations it carries drags it
towards nihilism. ‘Values’ within an economic context is but another word for
exchangeability as such. “Value’ is what we want, yes, it is what we seek and what
makes markets alive at all, the running blood of economic life, so to speak. We may
discuss what creates ‘value’, how it comes about, but the economic concept of value as
such is no longer connected to any substantial ideas, such as ‘work’, ‘usefulness’ or
some other understanding of ‘materiality’. ‘Value’ is simply that which is being
regarded and treated as ‘value’. And something is regarded and treated as a value if it
is regarded and treated as exchangeable.

As can be seen, the economic concept of ‘value’ goes a step further than the moral
concept of value in that it relies on the idea of exchangeability. But the two concepts
share the same positivistic logic: ‘that which we believe in because we believe in it". We
may say that the moral concept of ‘value’ depends on the idea that something might
exist which is not simply exchangeable, something which may serve us as foundation.
But because it is basically unfounded, it is basically fragile. A moral ‘value’ may any
time be accused of being either coincidental or dogmatic. The fact that the moral
concept of value has a twin sibling, the economic concept of value, which resembles it
immensely but which takes the positivistic logic a step further, towards exchangeability
as such, does not make it any easier. The existence of the economic twin concept in
itself is a derision against the moral concept of value.

Accordingly, the temptation to apply the concept of ‘universal’ in connection with
moral values is understandable, even if no universal logic is implied. The historical

logic which is implied does in fact guard against the worst dangers of nihilism. Being
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part of a common heritage, the values in question can not be seen as merely
exchangeable, and they may even be founded in deep-rooted political reflections. But
they may also be founded in ‘whatever historical circumstances’, including habits of
power, hidden hierarchies and ideological representations. In truth, they are likely to be
founded in all of those factors and many more. The historically qualified logic of the
concept of value simply says: ‘that which we have come to believe in because of
history’. It is no wonder that a boosting of such moral values by means of the concept
of ‘universal” appears in the midst of the historical logic.

The adjective ‘indivisible” plays a similar role (‘the Union is founded on the indivisible,
universal values of human dignity, freedom, equality and solidarity’). ‘Indivisible values’
means values which cannot be divided into different aspects, or relativized in the light
of other values. A universal logic is hereby indicated. If a value cannot be divided, then
we must assume that it is ‘as it should be’, it is complete, it “could be no different’. But
then it is difficult to see how the Union could ‘contribute to the development of these
common values’. Something which is complete cannot be developed. Or formulated in
terms of conceptual development (and law must deal with concepts in order to deal
with values): A concept which cannot be divided cannot be developed.

In other words: neither the adjective ‘universal’, nor the adjective ‘indivisible’ is in line
with the historical logic which permeates the preamble of the Charter of Fundamental
Rights. Their role is to guard against the lurking dangers of nihilism inherent in the
concept of value - dangers which the historical qualification of the concept can modify,

but not eliminate.

We see that the concept of dignity is involved in two different logics. As a result of the
inviolable-violable-paradox, it is involved in a universal logic: it represents an ideal
which is meant to be instituted by the law, but which has always existed. As a result of
the concept of “value’ and the historical qualification of it, it is involved in a historical
logic. The historical logic is in a sense a third kind of temporal-normative logic. It says:
from this particular moment in time, the law will come into force, and it will seek to
realize an ideal order - an ideal order, however, which has already been an ideal order
for a long time. This third logic is closely related to the logic which underpins human
laws in general, though. Also this third logic is based on a tension between the world as
it is presumed to be was it not for the law and the ideal order of the law. Only, the ideal
order is extended backwards in time. In contrast, the universal logic is based on

inseparability between the ideal order and the world as it is presumed to be. The ideal
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order is presumed to exist already, and not only as an ideal order, but as part of human
nature.

Due to the fact that “values’ represent pure normativity, and not nature, they are part of
the ideal order meant to be instituted by the law. They do not belong in the interzone.
They have nothing to do with a human foundation presumed by the law.

In the rest of this chapter we shall pursue the universal logic in which the concept of
dignity is involved due to the inviolable-violable-paradox.

We have good reasons for doing that. The inviolable-violable-paradox is not only
something which can be derived from the Charter of Fundamental rights. The concept
of dignity appears in connection with many different kinds of provisions within EU-
law. Admittedly, it does not appear often. But when it appears, it centers on ‘violation’.
And it centers on something which is presumed to be hugely precious, yet
simultaneously not quite definable, not quite graspable. This ungraspability is
quintessential to the universal logic which we derived from the inviolable-violable-
paradox: Human dignity represents something which is presumed to exist in human

beings, yet, its meaning continues to escape us.
The concept of dignity revolves around ‘independence’

What does ‘dignity” mean?

In chapter 4, in connection with the analysis of the name ‘Human’, I sought to qualify
the concept of dignity. That was not easy. The concept is not defined anywhere, neither
in legislation nor in case-law. In all appearances, ‘dignity’ functions as a vastly
indefinite term. In addition, the different applications of the term seem to point in
different associational directions.

We found, on the one hand, that ‘dignity” has to do with not being physically owned or
controlled by other people, and not being cheated or humiliated. The possibility of
realizing some sort of independence appeared to be crucial to ‘dignity’, physically and
mentally.

On the other hand, we also saw that family life was being intimately connected to the
concept of dignity. Seen in the light of the significance of ‘independence’, this is
somewhat confusing. As we saw in the last chapter, ‘“dependencies’ constitute the basic
logic of the family as an institutional order. So, in connection with the family, would

‘dignity” then be associated with ‘dependence’, rather than ‘independence’?
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Also, the concept of ‘equality’ plays an obscure part as well. We learned that equality
concerns dignity in a non-economic sense, but that dignity as equality may very well be
manifested in the form of a requirement of equal economic conditions, namely in the
form of the principle of equal pay for men and women.

Likewise, the concept of ‘freedom’ or ‘liberty” was being connected with “dignity’, both
in connection with mobility and residence rights for EU citizens and their family
members, and in connection with non-discrimination rights of transsexuals.

What is common to these diverse examples and tendencies? At a first glance only that
dignity is something which can be violated. It is clear, though, that applications of the
concept all somehow center on the relationship between dependence and
independence, and that family-life and issues of sex are somehow especially important

to dignity.

Let me, none the less, attempt to interpret the meaning of the concept of ‘dignity’ on
the basis of the somewhat muddy landscape outlined above.

Dignity concerns a persons possibilities of realizing independence. Whenever other
people cross particular borders, dignity is violated. Those borders are physical as well
as mental. But they are also clearly sexual. A person should not be owned or controlled
by other people, physically or mentally. But ‘not crossing particular borders crucial to
independence’ also means respecting the sex of a person, both the chosen sex (in the
case of transsexuals) and the given sex (in all other cases).

‘Equality’ and ‘liberty’ should be understood in the light thereof. ‘Equality’ does not
mean ‘social’ or ‘economic’ equality in general. Different people have different rights,
according to their different circumstances. This is a basic condition underpinning all
parts of the law we have analyzed in this work. And the connection between ‘dignity’
and ‘equality’ established in a single instance (in an opinion, not a judgment) -
concerning ‘equal pay’ between men and women - does in no way undermine that
basic condition. That single instance only tells us that men and women should be seen
as equals.

As far as the concepts of ‘liberty’ or ‘freedom’ are concerned, they function as
enhancements of the meaning of dignity as independence. More precisely, they add a
positive aspect to the concept of dignity. In connection with ‘liberty’ or ‘freedom’,
dignity does not only mean ‘not having one’s borders crossed’, but means ‘being able
to change one’s situation’. But it should be noted that the connection between dignity

and freedom does not apply to everyone. As far as the issue of transsexuality is
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concerned, it does. Everyone should have their sex respected, also the chosen sex. But
as far as mobility and residence rights are concerned, only some people may realize the
connection between dignity and freedom. Only some people may change their
situation in the sense that they may move and reside freely within the EU.

In other words: The concepts of ‘equality’, ‘freedom” and ‘liberty’ do not make out the
core of the concept of dignity. Only with respect to the relationship between women
and men may we say that ‘equality’ belongs intrinsically to ‘dignity’. That is, it is
inherent in the concept of dignity that men and women are equals as regards social and
economic conditions, but it is not inherent in the concept that human beings in general
are equals as regards social and economic conditions. Likewise, only with respect to the
issue of sex does ‘dignity” imply freedom to change one’s situation. Otherwise, freedom
to change one’s situation is not inherent in the concept of dignity.

Finally, the intimate connection between ‘dignity’ and the family constitutes a
complication when seen in the light of what we learned in the previous chapter, that
the family as an institutional order is characterized by asymmetrical relations of
dependency. I believe we should approach the issue as follows. The fact that the family
is characterized by dependencies makes it particularly vulnerable in so far as concerns
dignity. The protection of dignity becomes particularly important. We have seen this in
two ways. Firstly, when family relations break down because of death or divorce, the
family members who have lost the person on whom they were dependent, shall retain
certain rights “exclusively on a personal basis’. That is, ‘with due regard for human dignity’,
family members who used to be dependent shall now be helped to gain independence.
Secondly, when family relations are upheld, the family as such should be protected and
helped so that it may stay together, ‘in compliance with the principle of dignity’.”®® Families
are always, due to their basic logic of dependency, close to violations of dignity. For this
reason, protecting and helping the family so that its basic logic of dependency may be
manifested in ways in which dignity is not violated, becomes crucial - for dignity as
well as for the family.

Accordingly: we are confronted with an intimate connection between ‘dignity’ and
‘family’ not because the family is particularly dignified, but because the family, due to
its basic logic of dependency, is particularly close to possible violations of dignity. The

inviolable-violable-paradox is manifested in the strongest possible way within the

769 Recital 15, Dir. 2004 /38/EC and Case C-413/99, Baumbast and R, par. 59
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family as an institutional order. Dignity is crucial to that order because violations of

dignity are implied in its basic logic - as a danger which will always threaten it.
A constellation of concepts: “dignity’, ‘private life’, ‘privacy’, ‘decency’

We have encountered three other concepts which appear to share some crucial features
with the concept of dignity, as outlined above, namely the concepts of ‘private life’,
“privacy” and ‘decency’.

We have seen that also these concepts concern something hugely precious to human
beings, yet ungraspable. And that this ungraspable something can be violated.
Furthermore, also these concepts are being intimately connected to family life and to
issues of sex. The issue of ‘independence’ did not turn up, but through our analyses we
found that the issue of ‘being a self” was crucial to their meaning.

Accordingly, we have good reason to see all four concepts - ‘dignity’, ‘private life’,
‘privacy’ and ‘decency’ - as a constellation of concepts. They do not mean exactly the
same, but from different angles, they touch upon the same not quite definable
something - a something which is presumed to be common to all human beings, a
something which forms a human foundation.

I shall now attempt to interpret the concepts of ‘private life’, “privacy’ and ‘decency’ on
the basis of what we have been able to derive about their meaning in the course of our
analyses in Part I. Afterwards, I shall seek to interpret all four concepts taken together -

that is, the entire constellation.
‘Private life’ - deconstructing the concepts of ‘autonomy”’ and “integrity”

The concept of ‘private life” appears in the Charter of Fundamental Rights, connected
with “family life’. Article 7 reads: ‘Everyone has the rights to respect for his or her private and
family life, home and communication’. The wording is almost identical to article 8(1) of the
European Convention of Human Rights.””0

It was in connection with an interpretation of the latter article, by the ECtHR, that we
were presented with some reflections concerning the concept of ‘private life’. The court
emphasized that the concept ‘cannot be defined exhaustively’. None the less, we found,
on the basis of the considerations of the court, that ‘private life” has to do with the core

of a person’s self- and other-relations. In principle, private life could occur anywhere

770 Art. 8(1) of the European Convention of Human Rights reads: ‘Everyone has the right to respect for his
private and family life, his home and his correspondence.’
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and any time. However, it is indicated that there are certain spheres of life which are
more crucial to the core of a person’s self- and other-relations, than others. The family
obviously forms part of those spheres. But also the sexual life of a person belongs to
them.

In the considerations of the ECtHR as to the ‘broad and inexhaustible’ meaning of the
concept of ‘private life’, expressions such as ‘autonomy as such’ and ‘physical and moral

integrity’ also appeared. What could they mean?

At a first glance, ‘autonomy as such’ would seem to be related to some of the aspects
discussed above in connection with the concept of dignity, not being physically or
mentally owned or controlled by other people, not having particular borders crossed, -
that is, aspects which regard personal independence. However, for a closer look, it
becomes clear that ‘autonomy’ is a stronger concept than ‘independence’.

Naturally, none of these concepts can be understood without modification. No human
being living a societal existence is independent or ‘autonomous as such’. But it could be
said that a human being could be independent with respect to certain aspects of his or
her life. Or, perhaps, that certain kinds of independence could be possible on the basis of
unescapable dependencies. In other words, that some way or another, certain zones of
non-interference could be established. Those zones could then be understood as
independent zones.

‘Autonomy’ implies more than that. No one subjected to the law could be “autonomous
as such’, - but neither could he or she be “autonomous to some degree’, ‘autonomous
with respect to certain aspects of life’ or ‘autonomous on the basis heteronomy’.
Modifications of that kind would not make sense. In contrast to the concept of
‘independence’, the concept of ‘autonomy’ necessarily concerns a ‘self’, understood as
a unity. Autonomy means ‘self-law” or ‘giving oneself one’s own laws’. There is no way
in which the concept could be separated from the self as a unity. Accordingly, it could
not simply be attributed to certain zones.

In fact, there is only one way in which someone subjected to the law could also be
autonomous. This is the way we know from modern social contract theory:
Fundamentally, we are autonomous, but we choose, freely, to subject ourselves to laws
which are not are own. Since we choose freely to subject ourselves to those laws which
are not our own, they become our own laws. They become our own making, in a
certain sense. Any political theory based on the idea of ‘the constituent power of the

people’, including democratic theory, could be associated with this understanding of
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autonomy. But the problem is that this understanding cannot be presumed by the law
itself. Only from an external point of view can it be argued that human beings subjected
to a given law regime have chosen (or could, ideally, have chosen) to do so. From the
perspective of a given law regime this cannot be presumed. From the perspective of of
a given law regime, human beings are subjected to that law, not to their own law.

It should be noted, though, that this understanding of autonomy may form part of the
ideal order meant to be realized through a given law regime. It could be implied, for
instance, that each person subjected to the law should be served by the law in a way
which fully takes into account the loss of individual autonomy and seeks to modify or
compensate for that loss - or seeks to give the individual something which is grander than
individual autonomy. It could be implied in the ideal order of a given law regime that
the law should be manifested in such a way so that each person subjected to it could
have chosen to be so, had such a choice been available. But this ‘taking into account the
loss of autonomy originating from an external source” does still not mean presuming
the presence or actuality of autonomy. From the perspective of the law itself, it can only
be presumed that human beings are subjectable to laws other than their own,
regardless of whether they might choose it or not. (In this connection, we must
distinguish between ‘obedience’ and ‘being subjected to the law’. The law certainly
presupposes the possibility of disobedience; sanctions of all kinds are an intrinsic part
of the law. But from the perspective of the law, someone who disobeys the law is still
subjected to the law.)

We seem to have come to a dead end. It is very hard to see, what ‘autonomy as such’

could possibly mean from the point of view of a presumed human foundation.

How about the concept of ‘physical and moral integrity’, then? Also this concept could
be associated with some of the aspects discussed above in connection with the concept
of dignity, - aspects centering on independence. But just like the concept of ‘autonomy’,
it is stronger than the concept of ‘independence’ in that it presupposes the self as a
unity. The concept of ‘integrity” implies the existence of something which integrates all
the diverse aspects of a person, a self.

Seen from the perspective of the law, could a person be said to possess ‘integrity’?
Someone subjected to the law is drawn in multiple directions, due to the law as well as
to the institutional orders presupposed by the law. All the analyses of this work testify
to that. Someone subjected to the law exists as a right-holder under many different

names, non-names or double-names and is involved in different institutional logics
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which imply different kinds of self- and other-relations. What source of the individual
person could possibly integrate all that, gather it together in ‘one self’? Where would
that integrating force come from? But even if it was presumed that such an integrating
force existed, another question arises: Could the law possibly presume that the source
by which all the diverse aspects of the law could be integrated would lie in the
individual?

Let us consider for a moment what that would mean. It would mean that that
integrating force could not be a societal force of some kind - whether situated in
fundamental principles of the law itself, in the EU as a political unit, in the state as one,
or in some sort of collective reflection cutting across law, political units and
institutional orders. The two possibilities exclude one another. If the integrating force
was presumed to be situated in the individual, then there would be no societal
integration. If, on the other hand, the integrating force was presumed to be a societal
force, then it could not be situated in the individual. And then the law could not
presume that the subjects of the law were characterized by ‘moral and physical
integrity’.

Carefully considered, the law could not presume that the integrating force was situated
in the individual and not in some sort of societal force. That would imply that the
integration of the law would only exist as an uncountable number of different
integrations, separate from one another. In that case, the law could not function as a
law. It is the function of the law to bind people together in multiple ways. Every time a
law is applied, common interpretations are required. If the integrating force was
situated in the individual, then the different interpretations of different individuals

could not interact with each other, and no common interpretations could be
established.

Accordingly, both concepts - ‘autonomy’ and “integrity” - lead us into dead ends.

From an external perspective, these concepts would not necessarily lead to absurdities.
Other sources of law-giving and of integration could be imagined, sources springing
from ‘the self’. However, in order to be a source for self-law-giving and for integration,
the self would need to be founded in a metaphysical principle. ‘The self” could be a
transcendental self, constituting the condition of possibility of experience, knowledge
or moral existence, or ‘the self’ could be thought of as a relation between historical
existence and divinity or eternity. Without such a principle, however, the concepts of

‘autonomy’ and ‘integrity” will dissolve in absurdities. Rousseau demonstrated that

515



sharper and more radically than anyone else. True autonomy and integrity would
require a completely non-social state of existence””! If this kind of autonomy and
integrity was presumed, we could think of several simultaneous sources of law and
integration. We could think of the individual as someone who chooses to subject him or
herself to the societal law and who integrates the diverse aspects of the law, while
simultaneously being bound together with others in the medium of the law.

In order to complete our reflection as to the concept of “private life’, we need to see the
concepts of ‘autonomy’ and ‘integrity’ in the light of the other features of ‘private life’
outlined above - that is, the building of self- and other-relations, and especially the
building of self- and other-relations within certain spheres of life, spheres connected to
the family and to sexuality. For that purpose, we will need to draw on the double-
perspective established above, the perspective of the law and a possible external
perspective - while still forming our conclusions from the standpoint of the law.

What characterizes the family and sexual relations? As we saw in the previous chapter,
‘the family’ cannot be said to be less regulated by law than any other institutional
order, yet, an atmosphere of a sacred kind of life is associated with it. Although its
internal relations of asymmetrical dependencies are strongly supported and developed
by the law, these relations are simultaneously understood as representing something
which cannot and should not be determined by the law. The same can be said of sexual
relations. There are certainly regulations, not only with respect to a person’s rights to be
free of intimate relations to the other sex (whether by word, eye, insinuations or
physical approach), but also with respect to upholding sexual relations (in the family or
registered partnership, as well as outside of those orders). Yet, it is presupposed that
sexual relations concern something which escapes the law.

Family relations and sexual relations are in fact the kind of relations in which
autonomy and integrity - if founded in an external principle - would have the very
hardest conditions. It belongs to the spheres of intimate relations that one has to give
up some of one’s own law in order to open oneself to the other person’s law, and to
extend the reflexion by which one integrates the diverse aspects of oneself and the

world in order to open oneself to the other person’s ways of integrating.

771 This follows both from Rousseau’s description of the ‘state of nature’ and from his ‘educational
experiment’, as described in ‘Emile’. See my analysis of the absurdities of the concept of ‘autonomy’
within Rousseau’s work in “Creation, Destruction and Continuity of Order”, p. 141ff, in Holger Ross
Lauritsen and Mikkel Thorup: Rousseau and Revolution
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Of course, not all family relations and sexual relations are like that. Maybe this kind of
opening to another person’s law and integrations are more likely to be found in
friendships. Reversely, it could also be said that all human relations are like that,
because otherwise human interactions would not be possible at all. Again, we touch
upon the relationship between law and societal integration on the one hand, and
individual integrations on the other. The underlying question is: If individual
autonomy and integrity exists, founded in an external principle, is it then something
which exist as a parallel kind of law and integration separated from the societal law
and integration, or would the two sources of law and integration interact in some way?
If they interact, then all human relations are characterized by openings to another
person’s law and integrations. If they do not necessarily interact, then openings of that
kind would either never take place, or they would only rarely take place, namely in
special, intimate relations.

However that may be, family relations and sexual relations can certainly be said to be
special relations. In any case, they are symbols of intimate relations in which one gives
something up of one-self, independence, individual freedom, secrets of the mind or
secrets of the body. As such symbols, they represent the opposite of individual

‘autonomy’ and “integrity’.

So, when analyzing the meaning of the concept of ‘private life’ on the basis of the
considerations of the ECtHR and of the general connections established between
‘private life’, ‘family’ and ‘sexuality’ throughout the law we have dealt with, we stand
confronted with certain concepts - ‘autonomy’ and ‘integrity’ - the meaningfulness of
which cannot be upheld when seen from the perspective of the law. Moreover, their
meaningfulness can hardly be upheld when seen from a societal perspective at all. In
order to be reconciled with a societal perspective, they would need to be founded in
something external to society, in a metaphysical principle of some kind.

In other words, a presumption is upheld - a presumption regarding the existence of
individual ‘selves’ as unities, ‘selves’” which are sources of self-law-giving and of
integration - which is meaningless from the point of view of the law as well as any
society. Should we see this as merely a metaphysical residual? A way of boosting the
importance of the law, a way of contradicting any inherent relativism - just like the
word ‘universal’ boosted the claimed values? I do not think so. This presumption
regarding self-law-giving and self-integrating individuals does not boost the law; on

the contrary, it undermines the law completely, if taken seriously.
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If taken seriously. I believe we need to see the presumption regarding the existence of
self-law-giving and self-integrating individuals as an absurd comedy. The meaning of
the concepts of “autonomy’ and “integrity” is to remind us of what the law will need to
continuously reject in order to be law. The fact that those concepts are being connected
to the most intimate human relations - or at least symbols of intimate human relations -
serves the staging of the comedy. The meaning of the comedy is the complete
undermining of the concepts of ‘autonomy’ and ‘integrity’. We may in fact say that they
are being undermined in a double sense. First, they are being undermined by the fact
that they are mentioned at all within the context of the law - as if they stood for
something which the law could protect. By being mentioned within the context of the
law, their possible meaning outside of the law is being undermined. They exist within
the context of the law; that is, they exist as meaningless skeletons, nothing else.
Secondly, they are being undermined by the fact that they are connected to special
relations which represent the opposite of individual ‘selves’.

What is left then? What constitutes the ‘human foundation” when seen through the
concept of ‘private life’, if anything at all? The opposite of what is claimed. The ‘human
foundation” is not constituted by ‘selves’ but by deep connectedness and

interwovenness.

‘Private life’, “privacy’ and ‘decency’

- the protection of a striving self relying on being on sex in contrast to the other sex

The last two concepts of the constellation which makes out our door into a presumed
‘human foundation’ are the concepts of ‘privacy’ and ‘decency’. We met those two
concepts together, namely in connection with certain exceptions from the principle of
equal treatment between men and women laid down in the Goods and Services
Equality Directive.

According to our analyses, the two concepts were not only woven together with each
other, but also with the concept of sex (in its widest meaning, implying ‘being a sex’,
the relationship between ‘the sexes” as well as ‘sexuality’ in terms of attractions and
physical intimacy). Again, what was at stake was possible violations. Something which
concerned sex, and which could be related to physical differences, but which could not
be explained by physical differences as such, was seen as potentially dangerous to

‘privacy” and ‘decency’. In fact, simply by its presence, it could violate privacy and
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decency. It could also lead to explicit forms of physical or psychological violence. But
crucially, simply by its presence, it was presumed to be a kind of violence.

We found that what was at stake was the possibility of being a self. And we found that
the possibility of being a self was presumed to rely on the possibility of being one sex in
contrast to the other sex. In this connection, we were not confronted with presumptions
regarding any particular differences between men and women; we were confronted
with the idea of difference as such: the idea that in order to be a self one needs to be
either man or woman, and to know oneself as different from the other sex.

Also, it should be noted that “the private home’ played an important role in connection
with the establishment of close connections between privacy, decency and sex - just like
‘the private home’” was presumed to be important to ‘private life’.

In one of the earliest judgments concerning discrimination on grounds of sex, the
Johnston-judgment, we found similar presumptions concerning the significance of the
‘difference as such’ between the sexes. Here, the concept of ‘decency’ was not
mentioned, and instead of “privacy’, it was the concept of ‘private life’ in connection
with intimate physical activities in the private home which was broad forward. Also, it
was made clear that it may change over time what kind of activities and what kind of
situations are potentially violable to ‘private life’.

We have good reason to assume that ‘privacy” and ‘private life” are, in certain contexts,
used interchangeably. That is, they are used interchangeably when ‘the difference as

such’ between the sexes is at stake.

Once again we are confronted with presumptions concerning a ‘self” which may be
violated. But this time not in the form of an autonomous and integrating self, but a self
which relies on being one sex - in contrast to the other sex.

This leads us to raise the question of the meaning of that difference - being one sex in
contrast to the other. On the basis of our analyses in Part 1.3, we may conclude that the
relationship between the sexes depends on three cornerstones, all circulating on
‘fundamental differences’, but in different ways.

First, the only particular differences presupposed between the sexes were differences
related to ‘pregnancy’ and ‘maternity’. ‘Pregnancy’ and ‘maternity’ functioned as
signifiers for circumstances which ‘can affect only women’. However, the exact
interpretations of the differences related to ‘pregnancy’ and ‘maternity” was presumed
to be subjected to historical change. That is, the meaning of ‘pregnancy’ (when taking

into account, for instance, a wide range of ways in which to become pregnant by the
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help of medical science) and the meaning of maternity (taking into account, for
instance, that the father could take over some of the functions traditionally ascribed to
the mother, also in the very first part of the child’s life) was assumed by the court to be
historically flexible.

Secondly, it was presupposed that the difference between the sexes as such had a crucial
and fundamental meaning. This is the kind of ‘fundamental difference’ referred to
above, closely connected to ‘privacy’ and ‘decency’, ‘private life’ and the ‘private
home’. In itself this difference is unqualified and abstract. But it is clear that it will
manifest itself in historically changeable ways. It will change over time when and how
this abstract ‘difference as such’ is being experienced, - and in particular, when and
how it is being experienced as a disturbing and problematic element.

Finally, in three judgments all concerning the question of whether the exclusion of
women from violent occupational activities (in the army or in the police) could be
justified, a somehow problematic relationship between women and violence was
presupposed. Also this difference was abstract, unqualified. But it was not abstract and
unqualified in a pure sense, like the ‘difference as such’ between the sexes. It was an
obscure difference. It remained unclear whether the problematic relationship between
women and violence was due to physical, psychological or cultural reasons. Or
whether, for ideological civilizational reasons, women and violence should be kept
apart. It was a difference which did not appear to be a historically changeable
difference, but neither was it claimed to be a fundamental difference. It was a difference
which seemed to be a tabooed difference, floating ambiguously between being

presumed and not claimed.

So what does this mean? Is ‘the self’ given a foundation, after all? Only not in
‘autonomy’ and ‘integrity’, but in the sex?

We may say so, yes. But we should be aware that to the extent that ‘the sex’ provides us
with a foundation of ‘the self’, it is an extremely abstract foundation. The only
particular features of this foundation is constituted by the fact that women can be
‘affected by’ pregnancy and maternity and that men can not. And those particular
features are not so particular after all; they are subjected to historical interpretation.
Mainly, we are confronted with an abstract, unqualified difference between the sexes,
‘the difference as such’. It is indicated, though, that this difference as such is not

unrelated to the relationship between violence and non-violence. And it is clear that
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this abstract difference is manifested stronger in connection with particular spaces
(one’s home) and in connection with physically intimate activities, than otherwise.

So, we are confronted with an abstract foundation which may be violated in connection
with intimate physical activities, in particular if they take place in a person’s home. The
violating factor is the mere presence of the other sex. In other words, this does not
concern the protection of particular intimate relations (like family and sexual relations),
it concerns the protection of a person from relating to the other sex in particular
situations. And not protecting a person from relating to the other sex in those particular
situations implies a threat towards the “self” of that person.

Now;, let us consider a little more thoroughly the nature of this abstract foundation, this
abstract ‘self’. Obviously, this abstract foundation concerns basic civilizational
distinctions - between mothers and fathers, violence and non-violence, intimate
physical activities and other activities, and between the home and other spaces. An
interpretation of the abstract self we are confronted with would require an
interpretation of these basic civilizational distinctions.

First, motherhood versus fatherhood. The CJEU emphasizes that the maternity
provisions of the non-discrimination directives with respect to sex concern ‘a woman’s
biological condition during and after pregnancy” and “the special relationship between a woman
and her child over the period which follows childbirth’. These are, in other words, the
circumstances which ‘can affect only women’. Accordingly, these are the circumstances
which distinguishes motherhood from fatherhood. Otherwise, motherhood and
fatherhood are, from the point of view of the law, comparable. I suggest that the
fundamental difference between motherhood and fatherhood which is at stake in the
statement of the court is the following: For a certain period of time, two bodies are
physically inseparable, mother and child (this is the case during pregnancy, and it is
still, although in a relativized and diminishing sense, the case for a period thereafter);
in contrast, the body of the father and the body of the child are always separate bodies.
The difference between motherhood and fatherhood is thus the difference between
being a body which is separate from other bodies, and being a body which, for a short
period, is inseparable from a body of the generation to come. Accordingly, maternity
and pregnancy concerns historical time in a particular sense: the symbiosis of the new
and the old generation, followed by the break of the new generation from the old.
Secondly, violence versus non-violence. The kind of violence which is seen as

problematic as far as women’s participation in it is concerned, is clearly violence
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against enemies of the state, whether external or internal, like the violence taking place
in combat units of the army, or violence taking place in the police related to the
Northern Irish conflict. What characterizes this kind of violence in contrast to other
kinds of violence exercised by the state is of course that killing is an essential part of it,
that is, the destruction of bodies.

Accordingly, also in connection with the distinction between violence and non-
violence, we are we confronted with a kind of dissolution of the separation of bodies,
although in a different way. When destructing another body, a person dissolves the
status of bodies which applied until then: different bodies relating to each other as
separate bodies. In contrast, other kinds of violence (whether physical or psychological)
exercised by modern states are exactly based on the separation and mutual recognition
of bodies. On the basis hereof, different names (stemming from law or other
institutional sources) may be attributed to different people which, in turn, may be held
responsible in accordance with the names attributed to them.

On the basis of these reflections, it is reasonable to conclude that this time, we are not
merely witnessing an absurd comedy which really is about the elimination of the self
and the manifestation of the opposite of the ‘self’, namely deep connectedness and
interwovenness. We are witnessing a striving self, a ‘self” threatened by the dissolution
of the difference between the sexes. More precisely, it is threatened by the dissolution of
the distinction between separability of bodies versus inseparability of bodies, and
between mutual recognition of bodies versus destruction of bodies. The loss of the
former distinction would imply the loss of the difference between the present
generation and the next, and thereby the loss of change and hope, whereas the loss of
the latter distinction would imply the loss of the difference between destruction and
construction of bodies, and thereby the loss of any kind of regulation connected to the
establishment of a social order of living people, mutually interacting with each other.
The foundation of this striving self is ‘privacy’ (or ‘private life’) and ‘decency’. This
foundation represents the upholding of the ‘difference as such’ between the sexes. It is
threatened by violation in particular situations, connected with nakedness and
physically intimate activities, especially if they take place in a person’s home.

Why nakedness and physically intimate activities, and why the home? Just like family
and sexual relations can be seen as symbols of relations in which one gives up one’s
own law and one’s own integrations, the naked body and the home can be seen as

symbols of spaces in which all the names fall (the names carried by a person by virtue
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of the law or other sources of names). In truth, the naked body and the home are
regulated like all other spaces, but none the less, they are spaces permeated by an
atmosphere of ‘masks falling of’, of ‘being exposed beyond societal roles’.

So, we are confronted with a striving self. Interestingly, the troubles of this self are
similar to the troubles of modern western societies. Also they must continuously strive
for a clear distinction between destruction of bodies, on the one hand, and the forms of
regulation which builds on the construction of bodies, on the other. And they must
strive for a clear distinction between stasis (symbiotic relationships between different
generations) and development towards new and better societal forms (each generation
representing a break with the former). In other words, this is a striving self which
constitutes the foundation of what we may broadly understand as societal regulation -
a self which can be named and regulated, not once and for all, but continuously and

dynamically.

Apart from the appearances of the concepts of privacy, private life and decency already
mentioned, we have also encountered the concept of ‘decency’ in a context where it is
not immediately connected to sex or to private life or privacy. In art. 34(3) of the
Charter of Fundamental Rights, it is stated that: ‘[...] the Union recognises and respects the
right to social and housing assistance so as to ensure a decent existence for all those who lack
sufficient resources’. Would “decency’ not mean something different within the context of
this statement? I believe not. In fact, the conception offered above makes it possible for
us to interpret the meaning of that statement. Without that conception, it would be
difficult to reach an interpretation which was not at least partly tautological. If the
statement was seen in isolation, we would simply have to conclude that ‘decency’
meant ‘a basic level of resources’, ‘a material basis for human life’ or something similar.
But then the concept would not really add any meaning to the statement. It would
simply confirm the significance of some material basis - and possibly, if seen as the
instance of a universal logic, institute “material basis” as a human foundation and an ideal
at once.

The statement can certainly be interpreted like that. In fact, we need not at all argue
against that interpretation. Within the context of the statement, ‘decency’ doubtlessly
concerns the material conditions of human life. But the interpretation of the concept
offered above makes it possible for us to add another dimension of meaning to the
statement, and thereby to understand the significance of ‘a material basis’ in a different

light.
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In short: “decency’ means the ability to become, at all, a ‘someone’ who can be named
and regulated, continuously and dynamically, - that is, the ability to become a
civilizational self at all. Without basic means of subsistence, including ‘a home’, the
foundation of the civilizational self may be threatened. At least that is what is
presumed in the statement of the Charter, if read in conjunction with this civilizational
interpretation of dignity. Naturally, the relationship between ‘civilization” and “material
basis’ could be seen otherwise. A homeless and starving person is still named and
regulated in countless ways by law and other sources of naming. Such a person may
indeed be seen as part of ‘civilization” and accordingly not represent a threatened self
in this respect. But if we take the statement of the Charter seriously, then it is presumed
that ‘decency’ may be threatened by the lack of a material basis. In other words,
according to our interpretation, that statement presumes that a homeless and starving
person would be in risk of being a ‘something’, lacking the ability to become a “someone’

- a someone who can be named and regulated, continuously and dynamically.
Interpreting the conceptual constellation as a whole

As suggested above, the four concepts - ‘dignity’, “private life’, ‘privacy” and ‘decency’
can be seen as a constellation of concepts. They all concern something presumed to be
crucial and precious, yet not entirely graspable. And they concern something presumed
to be related to fundamental issues of human life as such - but which may also be
violated. In the case of ‘dignity’, the latter tension was expressed in the inviolable-
violable-paradox. In the case of the other three concepts, it appeared through the
presumption, on the one hand, of the violability of ‘private life’, ‘privacy’ and
‘decency’, and on the other, on the close connections established between those
concepts and the fundamental conditions of self- and other-relations. Finally, all four
concepts center around issues of family life and of sex.

On the basis of the analyses above, I shall attempt to bring the different aspects of the
constellation together. We should, in fact, see the three analyses above as representing
three different perspectives on the same problematic, rather than representing different
concepts. As far as the concepts of ‘decency’, ‘private life’ and ‘privacy’ are concerned,
they appear in the law as largely woven together or as overlapping concepts, -
although they also displayed variations with respect to their contextual possibilities. In
other words, those concepts are not clearly separable, but none the less, considering

their different appearances, two different perspectives could be derived from them. In
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contrast to those three concepts, the concept of ‘dignity” appeared only alone, without
the other three. Also, that concept appeared much more often than the other three.
None the less, important factors binds that concept to the others. Apart from the
similarities between the concepts summarized above, it is clear that the crucial feature
of ‘dignity’, namely ‘independence’, must relate some way or another to the crucial
problematic underlying the other three concepts, being ‘a self’ or not being ‘a self’.

In order to bring the three different perspectives together we need to consider exactly
this difference: that the concept of ‘dignity’ does not center around being ‘a self’ or not
being ‘a self’, but on ‘independence’. In fact, the concept of independence could have
been seen as dependent on a ‘self’ - and accordingly deconstructed just like the
concepts of ‘autonomy’ and ‘integrity’. It could have been demonstrated that this
concept could only lead to absurdities when reflected on the basis of societal existence.
But as argued, it is possible to approach the concept of ‘independence’ without
presuming a ‘self’. Consequently, it is possible to relativize the concept and reserve it to
certain spheres or aspects of life. In other words, it is possible to avoid a complete
deconstruction and secure the meaningfulness of the concept.

On the basis of this interpretation of ‘independence’, how may we then understand the
relationship between the three perspectives? I shall argue that they all concern
fundamental conditions related to what we may call ‘the becoming of the civilizational
self’ (which is subjectable to law), - and that they are complementary in this respect. In
this sense, the concept of ‘dignity” also relates to the question of being a self or not
being a self; only, it relates to the civilizational self, not to a self which may serve as a
foundation for the civilizational self. More precisely, I see the respective roles of the
three complementary perspectives as follows.

The first perspective, springing from the concept of ‘dignity’, provides us with an
almost entirely negative characteristic of ‘a human foundation’. ‘Independence’ does
not mean ‘being independent as such’; it solely means ‘not being completely
dependent’. Human beings cannot be completely owned, completely controlled or
determined, in every aspect of thought or behavior, by other people. If they could, they
would be programmable slaves, machine-like creatures. Something remains which
cannot be captured completely by regulation (whether that regulation comes from
other citizens or from some political unity). This something which remains is however
not a self. It is simply something which is not completely capturable by the definable

aspects of the civilizational self. We do not need to see it as something which resists or
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works against regulation. It may just as well serve regulation - in the sense that it
provides for variations and reinterpretations of regulation.

As we saw, this something is not qualified in any further sense, neither by the concepts
of freedom or equality. It remains negative. The only positive aspect concerns sex.
‘Independence’ simply means not being complete controllable or definable by other
people or by political sources of regulation, - but it also means ‘having one’s sex
respected’ (the chosen as well as the given sex), that is, having it respected as different
from, but equal to the other sex.

The second perspective, springing from the concept of ‘private life’ seen within the
context of the establishment of self- and other-relations, especially family- and sexual
relations, tells us that human beings are fundamentally deeply interwoven with one
another. In other words, our connectedness and interwovenness is not only due to
political or legal regulation, or to institutional orders which have otherwise arisen. We
are fundamentally bound together, we are fundamentally giving ourselves to others.
This, and not autonomous and integrating selves, constitutes the human foundation.
And it is on the basis of this fundamental condition that the law and other sources of
regulation create connectedness between civilizational selves.

Finally, the third perspective, springing from the concepts of ‘privacy’, ‘private life’ and
‘decency’ together with the establishment of a difference as such between the sexes,
qualifies the human foundation in terms of a striving self relying on being one sex in
contrast to the other sex. That is, in order to be a civilizational self, a more fundamental
self is needed, something which breaks free of the amorphousness which would
otherwise be the result of our complete interwovenness. This fundamental self is not an
autonomous and integrating self, it is a self which is separable and recognizable as a
body. As a separable and recognizable body, this self represents the dynamical
temporality of modern western states, the break of a new generation with the old, as it
represents a modern view on the nature of regulation according to which the
distinction between destruction and construction of bodies is crucial. It relies on being
one sex in contrast to the other in this very abstract sense. Being one sex in contrast to
the other symbolizes the capability of separating bodies, and thereby separating
generations, as it symbolizes the capability of recognizing and thereby constructing
bodies, in contrast to destructing bodies.

On the basis of this human foundation - a self in the sense of a separable and

recognizable body - the law and other sources of regulation may establish particular
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characteristics of the civilizational self, by naming and regulating it, continuously and
dynamically. In this connection, we found that the separable and recognizable body
would be less suited as a foundation for the civilizational self if it was a starving and
homeless body. Accordingly, the separable and recognizable body relies not only on
being one sex in contrast to the other, it relies as well on some sort of material basis,

including a home.

So, the three perspectives provide us with the following three characteristics of a
human foundation: not being completely controllable or definable by any regulation
(whether springing from political or legal sources or not); deep connectedness and
interwovenness of human beings; and a striving self in terms of a separable and
recognizable body. All three characteristics may be seen as conditions for the becoming
of ‘the civilizational self’, subjectable to law. The two latter characteristics in a positive
sense - the law builds on our fundamental connectedness as it establishes order, as it
also builds on the possibility of distinguishing between bodies and on the possibility of
recognizing the separate body as a self -, and the former characteristic in a negative
sense.

This human foundation is both presumed as a foundation of law, as it is presumed to
be something which is violable and accordingly needs protection and/or positive
establishment by the law. Family, sex and sexuality, the home, the naked body and
physically intimate activities all play important, but ambiguous roles in this
connection. They are both symbols of that which needs special protection, as they are
symbols of that which threatens the foundation. This ambiguity is due to the fact that
they are symbols of our deep connectedness with each other, but hereby they also
threaten the distinctions upon which the striving self relies and they constitute
complexities for the realization of independence. Likewise, they are symbols of spaces
or situations in which the ‘masks fall of’. As such, they point simultaneously to the
strengths and the weaknesses of the civilizational self: its dynamic and flexible nature,

but also its fragility.

The difference between a presumed human foundation

and presumed institutional orders

One might ask: Could a ‘human foundation’ not be derived in a different manner than

by means of these obscure concepts, ‘dignity, ‘private life’, “privacy” and ‘decency’?
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For instance, would an “active, mobile and flexible individual’ not be presumed by the
mobility, residence and transnational working access and social security rights? Or,
would fundamental relations of power not be presumed by the working condition
rights, regulating the relationship between employer and employee? Is it not
presumed, more generally, that human beings are susceptible to economic incentives,
whether out of greed or out of an urge to survive?

No doubt, such presumptions are in play. But I do not believe that we would be able to
go beyond such very general and vague presumptions and conceptualize in a more
precise way a human foundation, that is, a foundation which would characterize all
human beings. On the contrary, I will argue that the law embraces a variety of possible
human driving forces or characteristics. It takes into account a range of different
situations, corresponding to very different expressions of human will - a will to money,
to work, to change, to family life, to love, to a spiritual foundation, to equality as such -
or a will to stability, not to work, not to be part of society, a will to discriminate, a will
to cheat, a will to passivity, even a will to self-destruction. All these variations and
many more are inherent in the legislation we have dealt with, and some of them are
unfolded in the case-law. We have seen absolutely no sign of the CJEU attempting to
reduce these variations inherent in the case-law to a basic understanding of human
nature or the driving forces of human beings. In each case, the court takes as its starting
point the interests of the parties, as presented to it in the form of claims and arguments
(whatever those interests might be) in order to consider the legal possibilities and
impossibilities which these interests gives rise to.

It is also important to note that if we had been able to detect certain reductions with
respect to the variety of possible human driving forces presupposed by the law, we
would have no reason to assume that those reductions provided us with a universal
human foundation. Now, as stated in the beginning of this chapter, a human
foundation could also have been thought of as a historical foundation, it would not
need to be universal. We could imagine that the law would presume that ‘all human
beings living in Europe today are characterized by, or driven by, (x).” In that case, we
would need to distinguish between the universal foundation derived from the concepts
of “dignity, “private life’, ‘privacy” and ‘decency’, and the historical foundation derived
from the ways in which human driving forces are presupposed and dealt with in
legislation and case-law. However, as argued, I believe that the law embraces the

multiplicity of possible human motives and actions, rather than reducing them.
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What the law presupposes as its historical foundation is different institutional orders.
In other words, the vague presumptions mentioned above, concerning power, money,
security and forms of self-realization should be addressed within the contexts of those
different orders. Within those orders, they are conceptualized, not in the form of a
human foundation, as something which characterizes all human beings, but in the form
of institutional logics. Also, the law presupposes a generally discriminating world; it
does not presuppose that all human beings are discriminating. These presumptions are
analyzed in Part II.1. They regard the presumed orders (and disorders) of the world,
not a presumed human foundation. The difference is crucial. The only thing that the
presumed orders of the world tells us about human beings is that human beings are
capable of adapting to the logics of those orders, at least to some extent. It does not tell

us what human beings are capable of, or what they are conditioned by, as such.
A spiritual foundation?

There is, however, one presumed driving force which we will need to dwell on, namely
believing. Non-discrimination rights on the grounds of religion or belief, as well as the
right to freedom of thought, conscience and religion guaranteed by the European
Convention of Human Rights presupposes ‘believing’ as a crucial aspect of human life
in general.

But it is stated nowhere that believing is something which characterizes all human
beings. It is clear that believing may be based on a religious foundation and on a non-
religious foundation. But throughout our analyses in chapter 14, we found that it was
somehow indicated that a neutral position with respect to believing would be possible -
whether as unfolded by the state in its role as an overall reconciler, or in the form of a
special attitude required of citizens in certain places. By the end of the chapter, I
concluded that the ECtHR had undermined, again and again, its own claimed ideal of a
neutral state. The role granted to the state in the various judgments concerning
religious freedom was far from neutral, just like the standards of the court was not. But
I also concluded that this ideal of neutrality constitutes an intrinsic part of the
conceptual foundation of the modern European state for which reason it cannot simply
be rejected.

I will argue that any position from the basis of which one would evaluate the legitimate
existence of particular beliefs would itself involve particular beliefs. More generally, the

question could be raised whether societal life does not require believing of some kind -
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if not in political or legal authorities, then in the idea of social order as such, or in
particular institutional orders. But a human foundation of that kind does not appear to
be presumed by the ECtHR - no matter how broad and open its understanding of
‘religion or belief’. As we recall, beliefs in general were understood by the ECtHR as
‘views that attain a certain level of cogency, seriousness, cohesion and importance.” That would
seem to exclude more ambiguous, possibly half-sub-conscious and not necessarily
coherent kinds of believing, underpinning a person’s existence in a given social order.
But it cannot be excluded either that believing in a broader sense would be presumed
to be a general feature of human life - even if the Convention does only protect ‘beliefs’
in a more particular sense. It is at least indicated that there is something which would
potentially apply to every one. ‘Freedom of thought, conscience and religion [...] is also a
precious asset for atheists, agnostics, sceptics and the unconcerned’, says the court. That
seems to imply that ‘thought and conscience” would potentially apply to everyone?

Of course, the connections between the different concepts at stake here are far from
clear. Would, for instance, the position of ‘the unconcerned’ constitute a particular
belief, or rather believing in a broader sense, - or would it represent neutrality, not
believing at all? Would atheism, agnosticism and skepticism constitute particular
beliefs, - and if they would, would they not need to rely on other kinds of beliefs - or
believing - than religious believing? Finally, would ‘thought and conscience’ overlap
with believing of some kind, or would those concepts possibly be meaningful on the
basis of non-believing?

Those questions cannot be answered on the basis of our analyses. In fact, they are
deeply connected with the inescapable conceptual dilemmas characterizing this field of
law, as discussed by the end of chapter 14. Those dilemmas, I argued, were due to the
distinction between the belief as such and the manifestation of belief, - that is, to the basic
understanding of beliefs according to which they are essentially a matter of inner
conscience. This amputation of the meaning of beliefs has deep roots in the conceptual
history of the modern state and is intrinsically connected to the idea of the neutral state.
It is clear that the ambiguities mentioned above - regarding the relationship between
‘beliefs” and ‘believing’, and regarding the status at all of ‘believing’ - are deeply related
to these conceptual problematics. ‘Believing’ is something which should be kept in
place, be kept within certain borders. Presuming that we are all believers, that societal

life relies on believing, would be the same as giving up, entirely, the idea of neutrality.
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So, if we assume that believing - also in the broader sense - is not presupposed as
something which applies to everyone, but that ‘thought and conscience’ is, at least
potentially, what would that mean?

We would need to understand ‘thought and conscience’ in accordance with the overall
conceptualization of the individual; that is ‘thought and conscience’ would be
something characterizing the ‘inner individual’ in contrast to ‘the manifested
individual’. But in that case, ‘thought and conscience’ would be based on the same
problematic foundation - bordering on absurdity - as ‘belief’. In order to mean
something serious, ‘thought and conscience’” would need to find articulation in a
person’s life, some way or another. Not to mention that in order to be protected by the
Convention at all, ‘thought and conscience’” would need to be articulated somehow.
Manifestation is, in other words, inevitable. As manifested one way or another in a
person’s life, ‘thought and conscience’” would necessarily interact with the societal
order; they would interact with law and institutional orders. More precisely, it would
be necessary for the person in question to understand the law and the institutional
orders in the lights of his or her “thought and conscience’ - and vice versa.

In other words, individual integrations would be implied. ‘Integrations’ not in the
sense of overall conceptual integrations, embracing the societal order as such, but
particular integrations, possibly fragmented integrations, more or less conceptually
developed, and more or less conscious. And not ‘integrations” based on an integrated
individual. But integrations based on the deep intertwinement between the ‘thought
and conscience’ of an individual and social order. Due to such integrations, due to
‘thought and conscience’, the societal order would be a lived social order in a particular
and qualified sense.

It is important to underline that ‘thought and conscience’” does not necessarily imply
freedom. Just like ‘religion and belief” can be seen as the expression of acts of freedom,
but also as the expression of social coercive forces, ‘thought and conscience’ could
imply both. Furthermore, ‘thought and conscience’ could be constructive as well as
destructive for social order. Seen as individual integrations, they could be related to the
kind of danger discussed in connection with the ‘State as one’ as an anchor of order,
under the second scenario. According to that scenario, the potential risk of
destabilization lies in the erratic nature of human beings. What is feared is not so much
that some of the institutional orders will become too strong, but that they will not be

strong enough, - faced with unpredictability as such, with shapeless, incalculable
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forces. However, such forces are not only dangerous, they are also necessary. Without
them, the institutional orders would not be able to unfold at all. Variations, flexibility,
displacements, even misunderstandings and revolts are indispensable to the unfolding
of any institutional logic.

Had we assumed that believing, and not just ‘thought and conscience’ was
presupposed by the law as a general human foundation, then the same point could
have been made, only in a stronger sense. ‘Believing’ would imply individual
integrations in a stronger sense. Law and institutional orders would not merely be seen
in the light of a person’s ‘thought and conscience’, and vice versa; law and order would
be believed in or not believed in or possibly believed in in a certain sense.

If we take a further step and consider beliefs in the strongest sense of the word, then
the individual integrations at stake would no longer merely be particular integrations.
A religion or belief in the strong sense means a comprehensive understanding of the
world. As manifested some way or another in the life of a person, that understanding
would need to encompass an overall understanding of the social order as well. Even if
the believing person would find that the social order had nothing to do with the belief
in question, then that would also be an overall understanding of the social order, an
understanding according to which the social order was without truth, existed in the
shadow of another world or something similar. In other words, overall conceptual
integrations, disintegrations or deconstructions of the social order lived by the
believing person would be at stake. Accordingly, beliefs in the strongest sense of the
word could be related to the third scenario of danger, discussed in connection with the
‘State as one’, in the previous chapter.

It is important to note that such overall individual conceptual integrations would still
not presuppose an autonomous or self-integrated individual. Our discussion is still
based on the perspective of the law. We are considering the possibilities of the civilized
self - possibilities of reflecting and interpreting (alone and together with others) the
social order by which the civilized self is constituted, named and regulated. But to the
extent that such reflecting and interpretative possibilities are generally presumed, then
they would also form part of a human foundation - either understood as freedom, or
merely understood as erratic human forces by which law and institutional orders are

both potentially threatened and infused with life.

To sum up:

532



In the judgments of the ECHR concerning freedom of thought, conscience and religion,
it is indicated that some sort of reflexive and interpretative capability characterizes
human beings in general. But it is unclear whether believing - in a broad or in a more
particular sense - should be seen as an intrinsic part of this capability. We concluded
that due to the dominating idea of the neutral state, we cannot assume that it is.

In any case, also in a more modest version, as ’thought and conscience’, this reflexive
and interpretative capability is a potentially powerful force. It is indispensable to law
and institutional order, but it may undermine them as well. That is, if ‘thought and
conscience” was taken to mean something serious, something which truly pervaded the
life of a person.

But ‘thought and conscience’ is not taken to mean something serious, no more than
‘religion and belief’. The overall construction according to which we should distinguish
between ‘the inner individual’ and the manifestations of the individual serves to
amputate any powerful potentials. Beliefs, thought and conscience are held back, or
held in place, in the ‘inner individual’.

Had that not been the case, and had the status of believing not been so ambiguous,
then ‘thought’, ‘conscience’ and ‘believing’ could have served to qualify the human
foundation which we derived from the concepts of ‘dignity, “private life’, “privacy” and
‘decency’. We could have seen our social connectedness and interwoveness as
fundamentally characterized by reflexivity and passion. We could have seen the
striving self as fundamentally involved in interpretative endeavors. And finally,
‘independence’ could have gained a positive characteristic: we are not only not fully
controllable or definable, we are also, as such, directed towards the establishment of
societal integrations, small or big, constructive or destructive or both.

In stead, we are left with only indications of such potentials.
Concluding remarks - in the light of William Burroughs’ concept ‘Interzone’

On the basis of an analysis of a constellation of concepts - “dignity’, ‘private life’,
‘privacy’ and ‘decency’ - we were able to establish that a common human foundation is
indeed presumed by the law we have dealt with.

This human foundation can be characterized according to three complementary
perspectives. The first perspective, springing from the concept of ‘dignity’, provides us
with an almost entirely negative characteristic of ‘a human foundation’. It centers on

the concept of ‘independence’. ‘Independence’ only means ‘not being completely
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dependent’. Something remains which cannot be captured completely by regulation.
This something which remains is however not a self. The second perspective, springing
from the concept of ‘private life’, tells us that human beings are fundamentally and
deeply interwoven with one another - prior to the interwovenness created by political
and legal regulation. This, and not autonomous and integrating selves, constitutes the
human foundation. The third perspective, springing from the concepts of “privacy’,
‘private life’ and ‘decency’, seen in the light of presumptions as to the existence of
fundamental differences between the sexes implied in the law, qualifies the human
foundation in terms of a striving self relying on being one sex in contrast to the other
sex. That is, in order to be a civilizational self, a more fundamental self is needed,
something which breaks free of the amorphousness which would otherwise be the
result of our complete interwovenness. This fundamental self is not an autonomous
and integrating self, it is a self which is separable and recognizable as a body.

All three perspectives provide us with characterizations which must be seen as
conditions for the becoming of ‘the civilizational self” - a self which can be named and
regulated. This human foundation is both presumed as a foundation of law, as it is
presumed to be something which is violable and accordingly needs protection and/or
positive establishment by the law. Family, sex and sexuality, the home, the naked body
and physically intimate activities all play important, but ambiguous roles in this
connection. They are both symbols of that which needs special protection, as they are
symbols of that which threatens the foundation.

We were able to qualify the common human foundation according to yet another
perspective, derived from ECtHR-judgments concerning religious freedom. The
common human foundation can be qualified as a spiritual foundation, but in a poor
sense.

Human beings are assumed to possess some sort of reflexive and interpretative
capabilities. These capabilities can be connected to what I have called ‘individual
integrations’, that is, crosscutting and overall perspectives in relation to the social order
in which a person lives. We distinguished between different kinds of individual
integrations. ‘Thought and conscience’ would constitute the most general level,
corresponding to particular and possibly fragmented integrations, more or less
conceptually developed, and more or less conscious. ‘Believing’ in the broad sense of

the word would make out the next level. Finally, ‘particular beliefs” would constitute
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the highest level of individual integrations; comprehensive understandings of the
world would be at stake.

The law we have dealt with only implies that human beings in general possess
reflexive and interpretative capabilities in the most modest sense - as ‘thought and
conscience’. ‘Believing’ is not presumed to characterize human beings in general. In
addition to that, ‘thought and conscience’ (just like ‘believing’) is ascribed to a
presumed ‘inner individual’ rather being seen as the manifested capabilities of a social
individual. This means that any powerful potentials are amputated. Had that not been
so, the common human foundation could have been qualified as a striving self which is
fundamentally involved in interpretative endeavors, passionately and reflectively,
constructively or destructively, or both. In stead, we are left with only indications of

such potentials.

The common human foundation is inscribed in a universal logic in the sense that it
represents an order which is meant to be instituted by the law, but which has always
existed, also before and independently from the law. This universal logic can be
captured by what I have called the inviolable-violable-paradox: the human foundation
is inviolable in the sense that it has always existed and always will exist; yet, it may be
violated for which reason it needs protection by human law. The universal logic
constitutes another kind of manifestation of the tension between the presumed and the
ideal order than the logic which adheres to human legal orders; it is based on an
inseparability between the ideal order and the world as it is presumed to be - though
without implying their collapse into each other. In this sense, the presumption of a
common human foundation, as implied in the law, constitutes an ‘Interzone’ between
the ‘presumed order” and the ‘ideal order’; it neither belongs to one or the other, but to
both.

But I have also chosen the word ‘Interzone’ for another reason. In the writings of
William S. Burroughs, ‘Interzone’ refers to a mental state just as it refers to physical
places. With respect to physical places it refers first and foremost to the Tangier
International Zone which existed from 1923-1956. But also New York City and Mexico
City are cities which exhibit Interzone-features, as Burroughs sees it, even if they are
not international zones. Crucially, the ‘Interzone’ is a place which all people can enter,
no matter their nationality, their history (including the crimes they have committed) or

their possible non-identity (in a legal as well as social and psychological sense). In fact,
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the ‘Interzone’ is in particular a place for people without context. As such, the
‘Interzone’ is a mental state more than anything else.

The ‘Interzone’ is on the one hand characterized by complete stasis: nothing happens
and nothing will happen, no meaning beyond survival and immediate pleasure will
ever arise. No meaningful relations between people are possible beyond mutual abuse.
No communication beyond physical intimacy exists. On the other hand, the ‘Interzone’
is haunted by continuous transformations: bodies disintegrate, bodies melt together so
that they become inseparable, bodies are violated; human bodies, sexual organs,
animals, money and drugs are part of a constant flow of exchange; human language
either crumbles or explodes in cascades of disjointed sentences; logics are dreamlike
and associative - to the extent that they exist at all.

The human being in the Interzone is a ghost, disconnected from time and space. Past
and future are contained in the present moment. And as such, the present is endless: ‘I
am now, therefore I always was and always will be’.”72

Certainly, it is a provocation: to use Burroughs’ ‘Interzone’ - a place and state of
addiction and abuse - as a symbol of the common human foundation implied in the
law we have dealt with. But the symbol is honestly meant.

The common human foundation we have derived from the law appears to us as
nothing but a condition of civilization. That is, it reveals to us what must be assumed
about a human being so that he or she may be named and regulated. This common
human foundation can be described as a state in which bodies and sexes are hardly
distinguishable. An actual ‘self” does not exist, neither in a physical nor spiritual sense;
only a ‘striving self” exists, marking a movement towards a condition of separable and
recognizable bodies while being simultaneously interwoven with other ‘striving selves’
and being the expression of a kind of ungraspable, irreducible life. This ‘striving self’ is
characterized by spiritual capacities, but they are reduced to a minimum, they stiffens
and crumbles in the ‘inner individual’. - I find that Burroughs’ ‘Interzone’” does indeed
constitute an accurate and powerful symbol in this connection: In the ‘Interzone’,
human interactions are devoid of meaning, they are pure exchanges; but a dream logic
creates a space which both resembles and does not resemble the civilized world.

In other words: The common human foundation does not represent an ‘autonomous’ or

‘free self’, and far less a moral self capable of meeting and considering other selves. We

772 “Lee’s Journals”, p. 68, in William S. Burroughs: Interzone. The description above is largely based on
“The International Zone” and “Lee’s Journals” (both in Interzone), but it is also inspired by other works
of Burroughs, such as Junky, Queer and Naked Lunch (the original title of Naked Lunch was ‘Interzone”)
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are not even facing human forces of some kind that wants something, seeks for
something. Except for civilization as such. The common human foundation constitutes
nothing but a foundation of naming and regulation - although as such, it transcends
civilization.

In spite of its complexity and conceptual richness, this human foundation is a poor
foundation. In a sense, it represents a much more pessimistic anthropology than the
‘natural state” envisioned by Hobbes - or any metaphysical presumption of a ‘will to
power’. But apart from being poor, it is also clear that we cannot derive any purposes
from this foundation. So, even if it is inscribed in a universal logic which means that it
represents something which is presumed to be hugely precious and which needs
protection and in this sense constitutes a purpose of human law (more precisely, a
purpose of fundamental or human rights), it does not give rise to any purposes of the
ideal order as such. It constitutes nothing but a condition of possibility for the ideal

order.
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PART I1.3: THE IDEAL ORDER

‘The ideal order’ is the social order meant to be realized by the law. As such, it stands in
a tensional relationship to the presumed order - the order presumed by the law to exist
prior to and independently from that law. The relationship between the two is both
negative and positive: the ideal order breaks with the presumed order, intervenes in it
with the purpose of changing it. But it also builds on it. As extensively argued in Part
II.1, both forms of the relationship, the negative and the positive, give rise to
complicated dynamics.

Moreover, as also unfolded in Part II.1 and in chapter 2-3, both the ideal and the
presumed order depend on idealizations. The construction of both has a double-nature:
it is based on the rationality forms implied in the regime of EU social rights in the sense
that it pursues the conceptual forces of the material itself; but it also spring from
creations which break with the very horizons they depend on. Only the tensional
relationship in itself - the temporal-normative logic underpinning any human historical

law - is indisputable.

Part I3 is structured according to the three remaining political-philosophical
categories (the category ‘human foundation’ provided the basis of the examination
carried out in the previous chapter).

First, we shall construct the ‘social structure’ of the ideal order. This construction
concerns the hierarchical features of the ‘ideal order’. Who are granted the stronger
rights, and who the weaker rights? Who are excluded? But this category also concerns
the issue of non-hierarchical features. The social structure may turn out to have fluid
aspects (disrupting the possibility of a complete social hierarchy) as well as egalitarian
features. But in order to construct a “social structure’, we will first need to construct
three hierarchies: the hierarchy of names, the hierarchy of non-names and the hierarchy
of signifiers in-between names and non-names. Due to the different nature of the
signifiers in question, they cannot be compared right away within the same hierarchy.
But on the basis of the three different hierarchies, it will be possible to construct a
‘social structure’” by extracting the hierarchical as well as the non-hierarchical features
from all of them.

Secondly, a construction of the ‘social means’ of the ideal order will be carried out on

the basis of the various logics of rights derived throughout Part I. It will be considered
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what these logics of rights mean when considered as social means. How do they affect
the possibilities and limitations of the right-holders? What problematics do they
involve, as such?

Finally, the purposes of the ideal order will be sought and discussed. The construction
of “purposes” will will be based on analyses of the interpretational horizons within
which the judgments of the CJEU (and ECtHR) have been carried out. To some extent,
the interpretational horizons in play in the judgments have already been analyzed in
Part I (especially, that was the case in Part .2, concerning non-names). To some extent,
however, I have merely indicated the presence of such horizons.”? Now, we shall
consider a range of horizons - both those which have already been brought forward
and those which have only been indicated. Crucially, the relationship between them
will be analyzed. Are we indeed confronted with several different horizons? If there are
several, may we then distinguish between more or less dominant horizons? Are they
connected or overlapping or rather contradictory? Can they ultimately be said to

constitute one overall horizon or not?

After these constructions, an extensive analysis of the qualified logics of the six anchors
of order follows. When returning to these anchors of order, we shall seek to answer the
ghosts. We shall consider whether the qualifications of the basic logics are capable of
satisfying the ghosts. Are the qualified logics free of the deep problematics adhering to

the basic logics?

Chapter 22

The hierarchy of names

From the analyses of Part 1.1, it has become clear that the different names implied in
non-discrimination law in relation to the discrimination ground ‘nationality’ -
‘Human’, “EU-Citizen’, “Third Country National’, “‘Worker’ and ‘Family-member - are

extremely different with respect to the rights attributed to them. In other words, a

773 As explained in chapter 3: Throughout Part I, interpretational horizons have only been explicitly
thematized and analyzed whenever we encountered a judgment the argumentation of which could not
be understood on the basis of definitions, implications logics and declared purposes - or other
argumentative elements. Certainly, such elements will never suffice in themselves; interpretational
horizons will always be in play. But sometimes it is more obvious than other times. It will be most
obvious whenever our ‘automatic horizons’ are not sufficient, that is, whenever we are surprized or
puzzled by a judgment.
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hierarchy can already be discerned. But it is not only so that the different names
constitute a hierarchy when considered together. In fact, apart from the name ‘Human’,
each name implies a hierarchy in itself. The hierarchy implied in each name is due to
the sub-names which are special for it (like ‘Long Term Resident’ is a sub-name which
is special to the name “Third Country National’), but it is also due to sub-names which
arise because of combinations between names (an ‘EU-citizen Worker’ is both a sub-
name of the name ‘EU-citizen’ and a sub-name of ‘Worker”).

The establishment of an overall hierarchy must take into account these complexities: a
name may imply an ‘internal’ hierarchy which covers so great differences between sub-
names that the place of the name in an overall hierarchy becomes highly unclear.
Likewise, the possible combinations of names (including, of course, combinations of
sub-names of names) are practically limitless.

In fact, due to these complexities, it would be very difficult, if not impossible, to
establish a complete hierarchy which took into account all possible sub-names. That
would amount to the task of taking into account all social situations which could be be
named at all by the law we have dealt with. I shall not even attempt to do that. What I
shall do instead is to point to the overall features and dynamics of such a hierarchy. For
our purposes, this will not only be sufficient, it will also be more suitable. It is exactly
the dynamics of the hierarchy which are interesting: the dynamics within names and

between names, and the ambiguous border areas which are the consequences thereof.
The strongest names: ‘EU-Citizen’, “Worker’ and “‘Family Member’

It is clear that the three strongest names are ‘EU-citizen’, ‘Worker’ and ‘Family-
member’. But it is especially when they are combined that they are powerful.

An EU-citizen who is not either a “Worker’ or a ‘Family-member’ can certainly claim
important rights, namely mobility, residence, work access, family reunification, social
security and even, under special circumstances, social assistance rights. But we shall
not forget that in order to really benefit from social security and social assistance rights
(at least over time), a person must be able to claim one of the many possible sub-names
of ‘Worker’ - if not the name “Worker’ in the sense of someone who is presently
working, then a job-seeker, a pensioner, or simply someone who is insured with respect
to one of the risks covered by the Social Security Coordination Regulation.

Likewise, a “Worker” who is not an EU-Citizen is but an amputated version of an EU-

citizen Worker’. Only on the condition that some kind of a more particular legal door
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has been found, a ‘Third Country National Worker” will be able to benefit from social
security equal treatment rights, like EU-citizen Workers. And all the other rights which
apply to an ‘EU-citizen Worker” will either not be granted at all, or they will be limited.
Being a ‘Family-member’ in itself sparks no EU-rights. But being a ‘Family-member” in
relation to someone who is eligible for EU-rights will give rise to derivative rights for
the ‘Family-member’. The rights of ‘Family-members’ depend on who the sponsor is.
And if the sponsor is an ‘EU-citizen’ or a “Worker’ or preferably both, then the name
‘Family-member is a powerful name.

What characterizes these three strong names is that they are not marked by clear logics
of demarcation, but that we may rather understand them as constituted by a core (or
two cores, in the case of ‘Worker’) surrounded by vast grey areas. In the case of the
name ‘Worker’, this is very obvious. This name is so differentiated and wide-reaching
that it can even, with respect to certain parts of the law, be claimed by persons who
never has worked and never will work. There are huge differences between the
different sub-names of “Worker’. But simultaneously, it is also a very dynamical name
in terms of the nature of its internal hierarchy. Many of the sub-names which do not
belong to the cores of the field, also sub-names belonging to the border areas, are
directed towards the cores, so to speak. Someone who is temporarily not working,
finstance, due to illness or unemployment, is expected to move towards the core
within a period of time. Someone who has no working history is expected to gradually
build one, so that he or she may be able to do the same. The rights attributed to those in
the middle- and border-areas are largely constructed so that they will facilitate such
dynamics. Reversely, it is not expected to move from the cores to the border areas, -
only to move from the core to areas close to the cores (as a retired person). This does
not mean, though, that dynamics away from the cores are not possible; nothing in the
cores guarantees that that could not happen.

Of course, the name ‘EU-citizen’ is different. This is a name that a person can either
claim or not claim, based on one clear criterium: being a ‘national citizen’ of one of the
member states, or not. Yet, if we consider this name together with its counter-name,
‘Third Country National’, we may see this name as constituting a core surrounded by
vast greyish areas as well. The greyish areas would then be constituted by the more
privileged sub-names of “Third Country National’, - sub-names which can be seen as
weak imitations of the name ‘EU-citizen’. And the borders of the field would be

constituted by those sub-names of “Third Country Nationals” which are not privileged,
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but to which EU-rights of some kind are still attributed. In this field, there will only be
dynamics from the border areas to the middle-areas (over time, it will be possible for
some of the less privileged ‘Third Country Nationals’ to satisfy the conditions which
are necessary for claiming some of the privileged sub-names), as there might be
dynamics from the middle-areas to the border areas (the privileged sub-names may be
lost). But it will not be possible to make the full movement from the border areas (or
the middle-areas) to the core, and become an EU-citizen. Not on the basis of EU-law,
that is. The member states decide, sovereignly, who should be granted national
citizenship. Likewise, they decide who should loose their national citizenship.

Finally, the name ‘Family-member’ may be said to be constituted by a core with greyish
areas around it as well. But differences between the sub-names of ‘Family-member’
depend, as mentioned, largely on the sponsor, rather than the family-member. This
means that possible dynamics between the core and the greyish areas are dependent on
possible movements of the sponsor. More precisely, the sponsor will need to move
within the field of the name ‘Worker’ and /or within the field of the name ‘EU-citizen’
as extended towards the field of ‘Third Country National’. Only when family ties are
broken and the ‘Family-member’ will need to acquire independent rights will it matter
who the family member is. In this case, it is the former Family-member who will need
to move within the fields of ‘Workers” and ‘EU-citizens” as extended towards Third
Country Nationals.

Common to the three strongest names ‘EU-citizen’, “Worker” and ‘Family-member’ is
that they are possibility names. They open possibilities to those who can claim the
names. They imply, of course, duties as well, in exchange for these possibilities. This is
true for what I have called the cores of the names, as well as for the greyish areas
surrounding them. The closer we come to the border areas, however, the more reduced
the possibilities, and the harder the requirements, that is, the duties.

The different possibilities opened by the strongest names mainly center around one
main possibility: that of replanting one-self in another state. It is a replanting which entails
numerous and significant aspects of life in that state - work life, ‘links’ to the labour
market, including societal integration, as well as membership of all the national welfare

systems.
The weakest names: ‘Third Country National’ and “Human’

The weakest names are possibility names as well, though. But their flaws are greater.
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First, the name “Third Country National’ does not in itself open any possibilities for
those who can claim it. Only the privileged sub-names of it will open possibilities.
Those privileged sub-names could be seen as belonging to a greyish field surrounding
the name ‘EU-citizen’, as unfolded above. But they could of course also be seen as
constituting a few oases in a desert - the name ‘Third Country National’ being that
desert. It is important to note that dynamics between the oases and the surrounding
desert are possible. In principle, any legal ‘Third Country National’ could, over time,
meet the necessary conditions (length of residence, economical resources, educational
competences or work experience - or some other conditions, due to bilateral
arrangements) so as to be able to claim one of the privileged sub-names. Illegal “Third
Country Nationals” would first need to become legal before they could begin their
journey towards one of the privileged sub-names, towards one of the oases.

Accordingly, the name ‘Third Country National’ can be seen as a possibility name as
well, but in an indirect and flawed sense. In truth, not every legal ‘Third Country
National’will be able to meet the necessary conditions, and not every illegal ‘Third

Country National” will be able to become legal.

The structure of the name ‘Human’ is different. In many ways, this name is an
exception. It is the name which everyone can claim. As such, it does not correspond to a
particular social situation, like all other names we are dealing with; it corresponds to all
possible social situations. On the other hand, the name ‘Human’ as such does not give
rise to any rights. As we saw, the name "Human’ is either reduced to a non-visible core,
or it functions as an interpretational aspect which serves to strengthen or limit the
rights of other names. In other words, being able to claim the name ‘Human” does not
in itself open any possibilities for a person. It only gives rise to rights for those who can
claim another, more specific name.

For this reason, I referred to it as a fictitious name. It does not really function as a name
like the other names. Although everyone can claim it, no one can claim it and gain any
rights from it. However, as a fictitious name, it has a certain power. It may strengthen the
power of other names, and accordingly, it enhances the possibilities which are opened
by those other names. It does this by bringing them in contact with the presumed
human foundation analyzed in chapter 21 - that not quite graspable foundation
centering on the separable body, the interconnectedness between human beings and
not fully controllable forces. As we recall, this foundation was presumed to be violable

and inviolable at the same time - for which reason it would be something which would
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need protection as well as creation. But apparently, only some people and not all
should be served (protected or created) with respect to this foundation.

Thus, also the name ‘Human’ is a possibility name, but in a flawed manner as well. The
possibilities opened by the name are not due to particular sub-names. The possibilities
are due to the name as such, but these possibilities are slumbering, passive possibilities.

It takes another more particular possibility name to activate these possibilities.
The Excluded

Lastly, who are excluded from the hierarchy?

Among EU-citizens in principle no-one, since all EU-citizens have mobility, work access
and residence rights. Children as well. But in practice, it is clear that anyone who
wishes to go to another state, but who has not yet found work there and who has not
earned social security rights in his or her own state (such as the right to unemployment
benefit), it will be very difficult to actually benefit from the transnational rights. Unless
such a person is rich enough to support him- or herself for a while, or is being
supported by others, he or she will be without any means of subsistence when going to
another member state. Also a person who has resided for a certain period in another
member state, but who is not working and who has not earned any social security
rights in that state will be in risk of ‘disappearing’ from the hierarchy, so to speak.
Unless such a person can demonstrate that he or she is a job-seeker (and has a ‘real link
to the labour market’), or at least that the difficulties are only temporary, expulsion
from the state of residence is a risk.

In short: anyone who depends on social assistance (wholly or partly), or has no income
what so ever, and who is not working or has not been working for a certain period in
the other member state in question is in risk of falling out of the hierarchy - or in risk of
never being able to enter it. As for children, they will only be able to enter the hierarchy
in case they have parents who will. In other words, those whose social rights situations
are already difficult in their own state are in risk of being, in practice, excluded from
the hierarchy. - When that is said, there are many EU-citizens in desperate economic
situations who chose to make use of their mobility, residence and work seeking rights
in other member states, although they can claim no social security or social assistance
rights there. Often, they will live on the streets for longer periods. These people are - in
a brutal manner - not excluded from the hierarchy, but they belong to the very bottom

of it.
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Among ‘Third Country Nationals’, a large number are excluded from the hierarchy. As
described already, only those who can claim the more privileged sub-names of ‘Third
Country National’ because they are able to satisfy a number of conditions or have
found other legal doors to transnational mobility within the EU are included - along
with their family members. However, we saw in chapter 8 that there are even cases in
which a close ‘Family member’ of an included ‘Third Country National’ could be
excluded from the hierarchy. A child over the age of 12 arriving to a member state alone

may be denied family-reunification with a father or mother residing in that state.
The hierarchy as a whole. Three focal points: ‘citizenship’, “‘work” and “family’

Those who are EU-citizens and Workers, as well as their Family-members, belong to
the top of the hierarchy. However, the name “Worker’ covers so huge differences that
there are parts of the name which extends towards the bottom of the hierarchy - those
parts which can be claimed by job-seekers without a working history, by people who
are covered by social security benefits but has never worked and will never work,
extremely mobile people, and finally job-seekers who have no income what-so-ever.

In the middle of the hierarchy we find the privileged sub-names of ‘Third Country
National’ as well as ‘EU-citizens’” who are not ‘Workers’ according to any of the
definitions of the name, and not ‘Family-members’ either, but who are capable of
supporting themselves due to other sources (like f.instance study funding from their
own member state or from private funds).

In the bottom of the hierarchy we find - apart from the most fragile kinds of ‘EU-
Citizen Workers’ already mentioned - the less privileged sub-names of Third Country
National (such as ‘Victim of Trafficking’, but also those who satisfy the conditions for
family-reunification, f.instance, but are not granted any mobility, residence or working
access rights). The name ‘Human” would, when taken alone, belong in the bottom of
the hierarchy as well, but when considered as a fictitious name, it belongs everywhere
and nowhere in the hierarchy - capable of being attached to any specific name.
Completely excluded are a large number of ‘Third Country Nationals’, especially the
illegal “Third Country Nationals’. And in practice, a number of EU-citizens - who are
dependent on social assistance in their own member state and who have not found

work in another - will be excluded from entering the hierarchy.
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So, the hierarchy focuses on citizenship, work and family. The strangers and those who
do not work at all and are far away from the possibility of working are discriminated
against, - unless they are family-members of a citizen or a worker.

The dynamics which lead from the grey zones into the cores of the names are governed,
in the case of ‘EU-citizens’, by the building up of a working history, by stability and by the
will to work and integration - primarily in the national labour market, but also in the
national systems and the society in a broader sense. Even in the top of the hierarchy,
stability and integration is rewarded. - In the case of ‘Third Country Nationals’,
stability and the will to integration are not only rewarded, these factors are also
necessary in order to acquire rights at all. In addition, the capability of selfsupport is
crucial for Third Country Nationals in order to move up in the hierarchy. Whereas
work and working history matters to social security rights, self-support is crucial to
mobility, residence and work access rights. Roughly put: ‘Third Country Nationals’
must be capable of self-support, before they are given access to the labour market, in
the second as well as the first member state. Finally, “Third Country Nationals’ must
prove their good will as such in order to move up in the hierarchy; they are subjected to a
general suspicion of fraud and abuse.

Accordingly, we see that although this is a right regime which is meant to serve mobility
(and it certainly does), the factor of stability within the respective member states is still
crucial. And although this a right regime which is largely meant to serve the
transnational flow of workers (and it certainly does), the general factor of integration
within the respective member states plays an important part. Integration means
integration within the national labour market, but it also covers the attitude of a
person, as it covers other (not clearly defined) aspects of societal integration. In the case
of Third Country Nationals, however, it is ambiguous to what extent their integration

in national labour markets is desired at all.
A confirming or progressive order?

Lastly, we shall consider the nature of the hierarchy in the light of the basic temporal
tension characterizing every human law: the tension between the world as it is
presumed to be was it not for the law and the ideal order meant to be realized by the
law.

As argued in chapter 19, every human law presupposes the possibility of change;

otherwise, the law would be obsolete. But there are huge differences between laws.
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Some laws are conservative in the sense that they confirm norms and arrangements
which are already well established. Other laws are progressive or even revolutionary in
the sense that they break with what is well established.

As also argued in chapter 19, we may look upon EU non-discrimination law in general
as progressive because it seeks to break with well-established and historically deep-
rooted forms of discrimination. Simultaneously, however, EU non-discrimination law is
full of exceptions: it does not only break with established forms of discrimination, it
also upholds them. In addition, and crucially, it is based on other norms and
arrangements which are already established and which are only meant to be modified,
not radically changed. Those norms and arrangements were sought captured as
‘anchors of order” in chapter 20.

Now, when considered more specifically in the light of this basic temporal tension, in
what sense and to what extent does the hierarchy of names mark a change of
conditions, and in what sense and to what extent does sit merely confirm already well-
established conditions?

The hierarchy of names represents a comprehensive and complex rights regime in
which non-discrimination rights are supported by a number of other rights which are
not non-discrimination rights, but substantial rights. It is a rights regime which
establishes a vast range of new rights. Non-discrimination rights are mediators for new
rights in the sense that through them, national social rights, work access and working
conditions rights are extended to large groups of people who would not otherwise
have access to those rights; and the supporting substantial rights (mobility, residence
and family reunification rights) are new rights in a direct and immediate sense. Not
withstanding the in principle endless number of names contained in the hierarchy,
these names are generally clearly defined by the law, - or would be clearly definable on
the basis of the law, as particular variations of overall names. Many of the rights
attributed to these names (non-discrimination as well as substantial rights) can also be
said to be clear and indisputable rights when taking into account their development
through the case-law of the CJEU. Fundamental principles and rights are hugely
important in this connection. ‘Justification of discrimination’ does not play a major role
within the hierarchy of names.

Finally and importantly, a conceptual world has been build, a world of EU-concepts.
These EU-concepts do not only regard the definitions of names. They make possible at

all the functioning of non-discrimination rights: they secure the material scope of these
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rights (so that non-discrimination rights will not be undermined by national
conceptualizations of benefits and social rights areas), as they make possible the
translation between national systems.

Because of these features, the hierarchy of names can be said to be progressive. New
rights are given to new right holders, and to a large extent, the efficiency of these rights
are guaranteed by the complementarities between different kinds of rights, by strong
fundamental principles and a large number of specifications of those principles, as
developed by the CJEU, along with a conceptual world. And lastly, not to forget: the
rights in question are not unimportant rights. They concern the possibility of replanting
one-self in another state with respect to a large range of life factors, - or they concern
the integration of certain so far generally excluded workers with respect to working
conditions, including a number of social rights.

However, the progressive features of the hierarchy of names is most obvious in the top
of the hierarchy. In the lower parts of it, rights are more limited (either because they are
not granted at all or because exceptions are laid down) which also means that the
complementarities between different kinds of rights are limited. Most notably,
restricted residence rights, mobility and working access rights function as closing
mechanisms with respect to social security and social assistance rights. Also,
‘justification of discrimination’ plays a certain role in the bottom of the hierarchy.
Finally, and crucially, the combination of vague formulations and huge discretion
granted to the member states provides an uncertain foundation of rights. We saw how
the CJEU would sometimes - vis-a-vis such vagueness - ‘save’ particular rights for
particular persons by way of nuanced contextual interpretation and conceptual
distinctions derived from EU concepts. This interpretative practice certainly
strengthens the names in question, but it does not remove the basic uncertainty which

characterizes many of the rights attributed to them.

But the hierarchy of names is not only progressive (more in the top of the hierarchy
than in the bottom). It also confirms already established laws, norms and arrangements.
As already mentioned, the forms of discrimination in question are not only sought
eliminated by the law, they are also upheld, - directly through ‘justification of
discrimination” and indirectly through exceptions and limitations of scope. Similarly,
the limitations characterizing the content rights attributed in the lower parts of the
hierarchy, indirectly confirm the national laws which would otherwise apply. These

different kinds of confirmations we shall call negative confirmations: the EU rights in
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question confirm already existing national laws or arrangements in the sense that they
leave them untouched.

But also positive confirmation is at stake, and in a crucial sense. Non-discrimination
rights depend on the content of national substantial rights. Non-discrimination rights
cannot, in principle, alter the content of national substantial rights or create a content of
their own; what they do is to extend the personal scopes of national substantial rights.
In this sense, they reproduce directly the content of national substantial rights. Hereby,
they also reproduce national criteria and forms of discrimination (other than the forms
which are prohibited), like for instance discrimination on grounds of length of
education, profession or sector of employment, income or other conditions. In a word:
they reproduce national hierarchies.

However, the non-discrimination rights inherent in the hierarchy of names do not only
reproduce national hierarchies in the sense that they are mediators of specific national
hierarchies, they also double some general features of national hierarchies within the
EU. As we have seen, the possibility of transporting and aggregating rights across
borders constitutes a a crucial feature of non-discrimination social security rights with
respect to the discrimination ground ‘nationality’. Hereby, the general idea of earning
rights (through contributions or through various kinds of membership, national
citizenship included), dominating the member states in general, is confirmed by these
EU-rights. This doubling of a general feature of national hierarchies constitutes direct
positive confirmation, whereas the mediation of specific national hierarchies constitutes
indirect positive confirmation.

Finally and crucially, it is clear that the hierarchy of non-names is a conservative
hierarchy within a general modern European context in the sense that it focuses on
citizenship, work and family, and that it rewards stability and societal integration,
including the will to integration. However, it should be noted that it is a conservative
hierarchy in a modulated sense. Firstly, ‘citizenship’ means EU-citizenship, not national
citizenship. Secondly, it is noteworthy that ‘work’ plays a more important role than
‘self-support” in the higher parts of the hierarchy. “Work’, in its turn, has become an
extremely differentiated factor. Thirdly, ‘family’ figures as a highly flexible concept.
And finally, the meaning of ‘will to integration” has been sought developed into a range
of criteria, instead of being merely assumed or treated as an object of motivation.

So, also in an overall sense, the hierarchy of non-names doubles some very basic

general features of national hierarchies in Europe and constitutes direct positive
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confirmation. But the mentioned modulations should not be taken to lightly. In order to
fully comprehend the meaning of these modulations, we will need to revisit the six
anchors of order the basic logics of which were analyzed in chapter 20. Likewise, in
order to fully comprehend the meaning of the general idea of earning rights, as
confirmed by EU-law, we will need to revisit these orders. In other words, we have
come as far as we could on the basis of the hierarchy of names, - and in order to
complete our considerations as to the ‘ideal order’ expressed by this hierarchy, we will
need to engage in another kind of analysis. We will need to consider the way in which

the law we have dealt with subtly alters the very institutional orders it relies upon.

Chapter 23

The hierarchy of non-names - a disrupted hierarchy

The hierarchy of non-names is very different from the hierarchy of names in terms of its
structure. It is not characterized by an endless number of sub-names and internal
combinations. This does not mean that there is not an infinite aspect to it; it would be
impossible to describe it exhaustively. But the infinity stems from conceptual flexibility
as well as conceptual uncertainties, and from the undeveloped nature of the rights
entailed in the hierarchy.

Due to the basic formula of non-discrimination, manifested as the non-significance-
logic, conceptual flexibility will necessarily be a feature of the hierarchy of non-names. It
cannot - and should not - be possible to determine in advance the number and nature
of the particular names which may be formed on the basis of the five discrimination
grounds. But when that is said, we have also seen that conceptual definitions of those
discrimination grounds are either completely lacking, insufficient or problematic. Huge
conceptual uncertainties characterize the hierarchy in this respect. Furthermore, the
rights attributed to the non-names are still rather ‘unfinished’. The Race Equality
Directive and the General Framework Directive are dominated by open and purpose-
oriented formulations, apart from the basic formal definitions of discrimination. The
non-discrimination-rights laid down in those Directives will need to be specified in a
number of ways. But so far, only a limited case-law exists. In comparison to the names
we have been investigating, the five non-names in question are still to a large extent

undeveloped in terms of the rights attributed to them.
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For these three reasons, the hierarchy of non-names can only be established in a very
tentative way. It is still uncertain and undeveloped in terms of its basic features. This
may change over the following years, with a a growing case-law. However, to the
extent that the non-significance logic is upheld (and the discrimination grounds are not
simply identified with a number of defined particular names), huge conceptual
flexibility will continuously constitute a fundamental characteristic of the hierarchy of
non-names, for which reason it will remain very open and tentative. It belongs to the
very logic of it that we shall never know exactly who the right-holders might be.

The aspect of infinity or inexhaustibility can also be seen in the progressive role of
conceptual horizons. Conceptual horizons are crucial to the establishment of the
hierarchy of non-names, both in terms of substances and attributes. Conceptual
horizons create bridges between discrimination grounds and particular names, that is,
possibilities of transforming the discrimination grounds into particular names.
Likewise, the argumentations related to ‘justification of discrimination’ function on the
basis of conceptual horizons within which overall purposes and means of the member
states may be evaluated. We have seen that only to a small extent do these
argumentations rely on consistent, established criteria. Also, we have seen that the
establishment of ‘comparable situations’, crucial to the logic of non-discrimination, can
not always follow a formal path, but will need to rely on broader and multi-facetted
notions of ‘comparability’.

Alarge and developed case-law may relativize the creative role of conceptual horizons
to some extent by building up a number of specifications and criteria which will rely on
‘stiffened’ and more predictable horizons. Yet, as long as the non-significance-logic is
the sole logic which adheres to non-names, only complemented by modifications
springing from ‘justification of discrimination’, conceptual horizons will play a huge
and progressive role in the hierarchy of non-names.

Furthermore, it is important to say that apart from being open and tentative, the
hierarchy of non-names is also disrupted. As we have seen, all of the non-names are
more or less weak, but for different reasons. Some are mainly weak in terms of their
substance, others in terms of their attributes. Some are weak due to conceptual
uncertainties, others are weak because of escape routes established by ‘justification of
discrimination’ possibilities or by exemptions. Accordingly, we are not simply
confronted with a flat hierarchy in which all non-names are equally weak. We are

confronted with a disrupted hierarchy in which internal comparisons are very difficult
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to carry out. None the less, I shall attempt to compare the non-names according to
their respective strengths and weaknesses, but I will need to do it on the basis of the
distinction between substances and attributes.

As mentioned above, internal combinations do not play a crucial role in the hierarchy
of non-names, like they do in the hierarchy of names. This does not mean, though, that
they do not exist. They exist in two different ways. Firstly, different non-names may
supplement each other: a person may be the victim of discrimination on several different
grounds. Combinations of that kind are not important in relation to the hierarchy. The
CJEU will consider each discrimination ground separately, - we have seen several
examples of that. Different non-names do not affect each other by way of
supplementing each other - neither conceptually, nor in terms of strength. Secondly,
different non-names may clash with each other: non-discrimination in relation to one of
the discrimination grounds may involve discrimination in relation to one of the other
grounds. Combinations of that kind are of course important. One of the non-names will
need to win over the other, - or they will need to relativize each other mutually. Not all
non-names may clash with all other non-names. In fact, all possible clashing
combinations of non-names will involve the non-name ‘Religion or Belief’. The case-
law displayed no examples of such clashes (not the analyzed ECtHR-case-law either),
but the General Framework Directive made clear that in the case of the discrimination
ground ‘religion or belief’,, non-discrimination rights would never justify

discrimination on other grounds.

So, after these remarks as to the general structure of the hierarchy of non-names, we
shall attempt to describe its general features as far as the different non-names are
concerned. We shall consider their respective strengths and weaknesses. But as
mentioned above, we shall proceed on the basis of the distinction between substances
and attributes - in order to be able to detect some common patterns at all. But first an

observation regarding the general meaning of non-names.
Signifiers of destiny centering around freedom from cultural destiny.

The names entailed in the hierarchy of names are all possibility names: they will open
possibilities for those who can claim the names. Non-names could, in principle, be
described as signifiers of possibilities as well: they are meant to secure that certain
people will obtain certain rights that they might otherwise be excluded from. However,

non-names concern certain obstacles in relation to possibilities - obstacles which should
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be removed by virtue of non-discrimination rights. These obstacles in turn correspond
to certain differences which have destiny character (or, in the case of the non-name
‘Religion or Belief’, differences which comprise destiny, freedom and social
determination), as argued in chapter 19. For these reasons, I find that non-names are
more adequately described as signifiers of destiny, than as signifiers of possibilities.

So, non-names are signifiers of destiny meant to give access to possibility names. More
precisely, the infinitely many destiny categories implied in each non-name (on the basis
of which particular names can be formed) are supposed to be made non-significant for
the purposes of a range of possibility names. These possibility names would in the first
instance be national possibility names - names to which work access and work
condition rights, and, in the case of the non-name ‘Racial or Ethnic Origin’, also a
broader range of social rights are attributed. But naturally, having access to those
national possibility names would also mean having access to EU-law possibility names,
or having access to stronger and not just weaker EU-law possibility names. In this
sense, the signifiers of destiny give access to national hierarchies of names as well as to
the EU-law hierarchy of names analyzed in the previous chapter, and to the internal
dynamics of those hierarchies. Consequently, the dynamics of the hierarchy of non-
names are largely directed against other hierarchies, rather than being internal
dynamics.

Whereas the names of the EU-law hierarchy of names mainly center around the
possibility of replanting one-self in another state, but also around national planting, non-
names center around cultural destiny. By ‘cultural destiny’ I mean ‘the establishment of
and significance of destiny’. Non-names will not eliminate the destiny character of the
infinitely many categories which they imply, like old, young, middle-aged, disabled,
non-disabled, homosexual, heterosexual, bisexual, roman, immigrant, atheist or
muslim. On the contrary, they reaffirm these categories as inescapable categories. But
non-names are supposed to make these categories insignificant for certain purposes. If
we understand ‘culture” as particular social distinctions dominating a given time and
place, along with the respective significance attributed to them, we may say that non-
names both establish certain destiny categories while simultaneously declaring their
insignificance. As such, they center around cultural destiny with a view to freedom from
cultural destiny.

Accordingly, evaluating the respective strengths and weaknesses of the five non-names

means evaluating to what extent they are capable of realizing their purpose:
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establishing a range of categories as destiny categories, while simultaneously freeing
human beings from the significance of those categories so that they may gain access to

possibility names.

Evaluating the strengths and weaknesses of the different non-names

according to substances and attributes

Firstly, if we were only to consider the substances, the hierarchy of non-names would
appear as follows:

The non-name “Age’ would be in the top of the hierarchy. It is both precise and flexible
according to its substance; the meaning of ‘age’ is beyond dispute, and it would seem
that nothing would delimit the number of particular names which could be formed on
the basis of the discrimination ground. Presently, the non-name is colored by the
structures of the labour market, though.

In the middle of the hierarchy, we would find the non-names ‘Disability’ and ‘Sexual
Orientation’. Both can be said to function rather well in the sense that particular names
are formed on the basis of the discrimination grounds according to commonly held
understandings, but both are deeply problematic in terms of their conceptual
definitions. ‘Disability’ is torn between a functional understanding related to the labour
market and a more substantial understanding according to which ‘disability’ is
something which concerns a person’s life as a whole. The former understanding
reduces ‘disability’ to a hindrance for professional life - and undermines, accordingly,
any substantial meaning of the concept within the context of the general Framework
Directive. In addition, the distinction between “disability’ and ‘sickness’ is inadequately
drawn. The latter understanding is silently and unreflectedly applied, never discussed.

Whereas the non-name ‘Disability’ is characterized by contradictions and blind spots,
the non-name ‘Sexual Orientation’ confronts us with silence and a deeply complex
underlying conceptual landscape. A distinction between the discrimination grounds
‘sex’ and ‘sexual orientation’ is established, but the argument supporting it is
contradictious. I demonstrated, however, that it would be possible to establish a
conceptual foundation which would underpin the two corresponding distinctions
established by the CJEU (between ‘sex’ and ‘sexual orientation’ and between
‘transsexuality’” and ‘homosexuality) - a conceptual foundation centering on the

difference between sexual self- and other-relations. But this foundation is not
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formulated by the court itself. Also, it is a fragile foundation which could easily be
teared down.

In the bottom of the hierarchy we would find the non-names ‘Racial or Ethnic Origin’
and ‘Religion or Belief’. Both are characterized by huge conceptual difficulties which
affect deeply the possibilities of applying the respective discrimination grounds
precisely and consistently. And in both cases, the conceptual difficulties are intimately
connected to important ideological problematics of the modern state - which means
that the functioning of these non-names become dependent on ideological
considerations.

The discrimination ground ‘Racial or Ethnic Origin’ does not, today, refer to anything
precise. As far as we could discern, it is being interpreted associationally and
ideologically, supported by consensualized knowledge regarding existing marginalized
groups or communities, or by reflections or sensitivities with respect to dominant
prejudices. In any case, this discrimination ground concerns the idea of ‘the ideological
stranger’.

The non-name ‘Religion or Belief” is the most complex of them all. The conceptual
definitions and implications derived from the case-law of the ECtHR led us to a dead
end. The basic understanding of ‘religion and belief’ as being primarily a matter of
inner conscience prevents the development of criteria by which the problems of
delimitation could be met. This basic understanding, in turn, springs from the
conceptual history of the modern European state. In the case-law of the ECtHR we
identified three different approaches which could be taken with respect to this
inherited basic understanding: upholding it including the contradictions it leads to;
upholding it on the basis of an ideological foundation of the state called ‘neutrality’,
meaning that only some, and not all, beliefs would need to be ‘inner beliefs’; discarding
it for an integrating approach according to which it is the nature of beliefs to be
manifested in individual lives as well as in the cultural patterns of communities. A
fourth possibility (not immediately identifiable in the case-law of the ECHR) could be
formulated as well: discarding the basic understanding for a declared and substantial
ideological foundation of the pluralistic state. - In other words, when dealing with the
meaning of the discrimination ground ‘religion or belief’, the CJEU will be dealing with

the ideological foundation of the modern European state as such.

If, on the other hand, we were to consider the hierarchy of non-names from the point of

view of the attributes of the five non-names, it would be a different hierarchy:
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Now, the non-name ‘Racial or Ethnic Origin” would be in the top of the hierarchy. It is
the only non-name which is attributed rights which go beyond the area of working
conditions. In addition, no special ‘justification of discrimination’ paths are laid down
in the Directive, - and as far as the general occupational-requirement-provision is
concerned, the CJEU appears to give weight to non-discrimination rights vis-a-vis the
interests of employers.

In the middle of the hierarchy, we would find the non-name ‘Disability’. It is not
dominated by many escape routes, neither in terms of exceptions, nor in terms of
justification routes. However, the non-name is weak for another reason. In the case of
the discrimination ground ‘disability’, non-discrimination rights are largely
insufficient. They would need to be supported by content rights regarding
accommodation in order to function at all. The General Framework Directive does not
grant such content rights; the issue is merely indicated.

In the bottom of the hierarchy, we would find the non-names ‘Age’, ‘Sexual
Orientation” and ‘Religion or Belief’. The former two are deeply tormented by escape
routes. In relation to the non-name ‘Age’ a range of justification-paths exist. Most
notably, practically any national policy aim related to the functioning of the labour
market may justify discrimination. The criteria established are inconsistently applied.
Ultimately, non-discrimination rights depend on two overall ideas: the idea of the
labour market as a natural balance and the idea of a socially inclusive labour market.
Only in relation to the latter idea does the CJEU argue in a precise and contextualized
way. - The non-name ‘Sexual Orientation’, in its turn, is severely inhibited because of
the exemption regarding marriage laws and marital status laid down in the General
Framework Directive.

‘Religion or belief” would be in the bottom of the hierarchy for the same reasons as
those mentioned above; in the case of this non-name, the problematics of substance and
attributes have the same conceptual roots. The different justification paths opened by
the General Framework Directive would all involve evaluations of particular
manifestations of particular beliefs from the point of view of the pluralistic society. The
question of the standard of evaluation would coincide with the question of the

ideological foundation of the modern European state.
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A disrupted hierarchy, mirroring the hierarchy of names asymmetrically

As can be seen, all five non-names are weak in terms of realizing their purpose:
establishing a range of categories as destiny categories, while simultaneously freeing
human beings from the significance of those categories so that they may gain access to
possibility names. But they are weak for different reasons. When considered from the
perspective of substance, the non-name ‘Age’ belongs to the top of the hierarchy, while
‘Race or Ethnic Religion’ belongs to the bottom. When considered from the point of
view of attributes, it is the other way around: ‘Race or Ethnic Religion” belongs to the
top of the hierarchy, while ‘Age’ belongs to the bottom. ‘Disability’ must, in both cases,
be placed ambiguously in the middle, while ‘Sexual Orientation” is more problematic
according to attributes than according to substance - although fragile in terms of both.
Finally, ‘Religion or Belief” is the only non-name which occupies the same position
according to both perspectives - in the bottom of the hierarchy, due to the ideological
dilemmas haunting this non-name with respect to all its problematics.

Consequently, the hierarchy of non-names is disrupted, - it changes radically according
to the perspective through which it is seen. All we may say is that all non-names are
weak, and that ‘Religion or belief’ is particularly fragile. We could say that the
hierarchy is flat, but since the respective weaknesses are not really comparable, that
would be disingenuous. More precisely, therefore, we should say that the hierarchy of

non-names is torn in multiple directions at the same time - it is disrupted.

Apart from this disruptedness, we can make another important observation. The
hierarchy of non-names mirrors the hierarchy of names in the sense that it mirrors the
three focal points of the latter: citizenship, work and family. These three focal points are
not represented directly in the hierarchy of non-names, but rather in the shape of
problematics.

As mentioned above, the non-names ‘Racial or Ethnic Religion” and ‘Religion or Belief’
both concern fundamental ideological issues related to the modern European state - to
democracy, pluralism and human rights. The issue of ‘the ideological stranger” as well
as that of individual beliefs which go beyond the ideology (or lacking ideology) of the
dominant societal order constitute fundamental problematics of inclusion and exclusion in
relation to societal order as such. That is, these issues constitute fundamental problematics

of citizenship.
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As regards the non-name ‘Disability’, we saw that the CJEU has made it dependent on
the concept of ‘professional life’. It is clear that this non-name circulates around the
distinction between those who can and those who cannot participate in the work force (the
fact that the court has sometimes had to operate with a broader understanding of
‘disability” and undermine its own circular understanding of ‘work” and ‘disability”
only confirms that this distinction is constantly in play). The same distinction
characterizes the non-name ‘Age’. This non-name is strongly colored by the structures
of the labour market - the ages of entering it, the ages of leaving it. By implying, just
like ‘Disability’, that not everyone can and not everyone should work, it concerns in a
fundamental way the status of work in human society.

Finally, the non-name ‘Sexual Orientation’ concerns, as we saw, the issues of
heterosexuality, homosexuality and bisexuality. But as we also saw, within a context of
social and working rights, more than physical attractions and intimacy are at stake. It is
the situation of ‘lifepartners’ - sharing daily life and material conditions with each other
over many years - which is crucial in connection with this non-name. Not withstanding
that other and more strictly ‘sexual’ understandings (in terms of physical interactions)
could be relevant as well, this non-name circulates around fundamental problematics of
the family. What kind of constellations may constitute a family? What kind of
constellations may replace the institutional order of the family?

So, the hierarchy of non-names reflect fundamental problematics of “citizenship’, ‘work’
and ‘family’. As explained above, it is the purpose of non-names to give access to
possibility names - to national possibility names, in the first instance, but in the second
instance also to EU law possibility names. On the basis of the common focal points, we
may say that the hierarchy of names and the hierarchy of non-names match each other.
The hierarchy of non-names, reflecting the problematics of “citizenship’, “work’ and
‘family’ are meant to give access to the possibility names ‘EU-citizen’, “Worker’ and
‘Family-member’ and their internal and external dynamics.

However, an asymmetry can be detected. The material scope of the rights attributed to
the five non-names regard working conditions (and in the case of ‘Racial or Ethnic
Origin’, it regards a broader range of social rights). Laws of citizenship as well as
immigration and residence laws are in no way covered. Neither are family laws,
including marriage laws. In this sense, the non-names provide access to the possibility
name “Worker” (that is, to all possible national variants of ‘Worker” and hereby also to

the EU name “Worker” and its multiple sub-names), but they do not provide access to
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the possibility names ‘Citizen” or ‘Family member’. Indirectly, they may do so, but only
to a small extent. As explained under the hierarchy of names, we may regard the name
‘Citizen’ as constituted by a core (‘being an EU-citizen’) surrounded by grey zones
around it in which the more privileged sub-names of ‘Third Country National” would
be situated. Those sub-names may be acquired by way of work (in that work enhances
the possibilities of being capable of ‘self-support’, - just as it may, under certain
circumstances, give access to the EU name ‘Blue Card Holder’). Likewise, we also saw
that work condition rights could, in the view of the CJEU, imply derivative rights for
homosexual couples - rights similar to those granted to married people - as long as a
‘parallel regime’ constituted by the institution of ‘registered partnership’ could be said
to exist.

Consequently, the hierarchy of non-names reflect all three focal points - citizenship,
work and family - in the shape of fundamental problematics, as it reflects possible
entanglements between them. But it reflects these entanglements from the point of view
of only one of these focal points, namely work. This can be illustrated as follows.

The hierarchy reflects that being a ‘problematic worker’ (in terms of being on the
border of what is understood to be a competent worker or someone who naturally
belongs in the workforce) may give rise to difficulties in terms of work access and equal
work conditions - for which reason non-discrimination rights in relation to ‘age” and
‘disability’ are needed in order for the ‘problematic worker’ to gain access to the possibility
name ‘Worker’. The hierarchy also reflects that being a ‘problematic citizen’ in an
ideological sense (representing the “ideological stranger” or adhering to a belief which
appears foreign to dominating institutional orders) may give rise to difficulties in terms
of work access and equal work conditions. In such cases, non-discrimination rights in
relation to the discrimination grounds ‘Racial or Ethnic Origin’ and ‘Religion or Belief’
are needed in order for the ‘problematic citizen’ to gain access to the possibility name ‘Worker’.
Likewise, being a ‘problematic family-member’ by virtue of being in a homosexual
partnership may give rise to difficulties. Non-discrimination rights in relation to the
discrimination ground ‘Sexual Orientation” will be needed in order for the ‘the
problematic family member’ to gain access to the possibility name ‘Worker’. - But we cannot
continue any further along these lines. ‘The problematic worker” will not gain access to
the names ‘Citizen’ or ‘Family member’, and neither will ‘the problematic citizen” nor

‘the problematic family member’.
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The hierarchy of non-names is asymmetrical in the sense that the issue of work plays
the heaviest role. Not only does the hierarchy reflect a fundamental problematic of
work, namely the status of work in society as such, it is also within the area of work
that paths and bridges are created so that the ‘problematic worker’, the ‘problematic
citizen’ and the ‘problematic family member’ may enter national hierarchies of names -

and subsequently the EU-law hierarchy of names analyzed in this work.
A confirming or progressive order?

Lastly, can the hierarchy of non-names be said to be confirming or progressive when
seen in the light of the fundamental temporal tension of law - the tension between a
presumed and an ideal order?

By being the manifestation of an attempt to combat historically deep-rooted forms of
discrimination, the hierarchy of non-names is progressive. However, it is not the
manifestation of a developed rights regime as is the hierarchy of names. It is largely
undeveloped both in terms of conceptual definitions and with respect to specifications
of which arguments related to ‘justification of discrimination” would be acceptable and
which would not. As such, the rights entailed in it are uncertain to a large degree.
Moreover, and importantly, non-discrimination rights are not supported by substantial
rights. In the case of the non-names ‘Disability’ and ‘Sexual Orientation’ the lack of
substantial rights is obviously a weakness. But it could be a problem for all of the non-
names. They all depend on the pre-existence of a certain level of equality, both in terms
of equal rights in other respects and in terms of similar conditions (which would need
to be established either informally or by means of more particular rights addressing the
specific problems of certain people). Finally, fundamental principles and rights do not
have the same powerful role as in the hierarchy of names. The fundamental status
granted to the principle of non-discrimination is undermined by the dominating role of
‘justification of discrimination’. And there are not any other fundamental EU principles
or rights, such as the fundamental rights connected to the EU-citizenship, which play a
role in the hierarchy of non-names.

Accordingly, the hierarchy of non-names is less progressive than is the hierarchy of
names, both in the sense that interpretational uncertainties are bigger, and in the sense
that non-discrimination rights unfold their feeble capabilities alone, unsupported by

substantial rights and fundamental principles.
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The hierarchy of non-names is supported by something else, though. As recalled,
additional judicial elements, such as rules concerning the burden of proof and
victimization, are laid down in the Race Equality Directive and in the General
Framework Directive, along with policy-elements concerning the role of organizations,
knowledge provision and dissemination, monitoring and establishment of best
practices. These elements are of course meant to strengthen the non-discrimination
rights. But their presence also indicates that these rights are not necessarily powerful,
and that their efficiency may be undermined. They address the kinds of problems
which would arise from existing relations of power (most notably, those of the
employment relationship), as they address the deep-rootedness and therefore also
invisibility of many forms of discrimination. That does not, however, solve the problem
mentioned above - that in order for non-discrimination rights to function, a certain
level of equality must already exist, in terms of other rights as well as in terms of
formal and informal conditions.

The hierarchy of non-names confirms already established laws, norms and
arrangements in an number of ways.

First, the hierarchy of non-names is negatively confirming in the same ways as is the
hierarchy of names. Due to severe limitations of scope as well as important exemptions,
and to the very significant role of ‘justifications of discrimination’, a range of already
existing laws and arrangements are left untouched. In addition, the hierarchy of non-
names leaves untouched all those manifestations of discrimination which cannot be
captured by the non-significance logic because they do not constitute ‘comparable
situations’. That is, discriminating situations in which a certain level of equality does
not already exist are not represented by the hierarchy of non-names. If, for instance,
people who are discriminated against on grounds of ‘racial or ethnic origin” in relation
to work access are not educated to the same degree as others, then the discrimination
they suffer cannot be captured by the Race Equality Directive. As mentioned above,
this problem became very obvious in connection with the non-names ‘Disability’ and
‘Sexual Orientation’, but it is not difficult to see its relevance to the other non-names as
well.

Also, it should be mentioned that the hierarchy of non-names only represent five
discrimination grounds out of a multiple number of possible discrimination grounds.
In principle, the number of possible discrimination grounds is infinite. Every regime of

laws as well as every social order is fundamentally based on discrimination - as is
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language as such. However, there are a number of discrimination grounds which
would be obvious to mention in connection with the hierarchy of non-names since they
point to predominant social distinctions and power relations. Article 21 of the Charter
of Fundamental Rights mentions, for instance, the discrimination grounds ‘social
origin’, ‘genetic features’, ‘language’, ‘political or any other opinion” and “property’.
Apart from ‘genetic features’, these grounds are what one would generally call ‘social
grounds’ in contrast to ‘biological” or ‘natural’ grounds. However, they are hardly more
‘social’ or less ‘biological’ than the grounds of ‘age’, ‘disability” and ‘sexual orientation’.
As should be clear by now, these latter discrimination grounds depend largely on
contemporary societal concepts and distinctions. On the other hand, some of the
grounds mentioned in the Charter - ‘language’, ‘political or any other opinion’ and
‘property” - do not exactly have destiny character. They certainly could be associated
with powerful forces of social coercion. Yet, they could also be associated with freedom.
In this sense, they are different from the five discrimination grounds represented in the
hierarchy of non-names.

In addition to the discrimination grounds mentioned in the Charter, one could think of
discrimination grounds such as ‘education’, ‘competences’, ‘personal appearance’,
‘working experience’, ‘social status” or ‘income’. All those grounds could certainly be
associated with both freedom and forces of social coercion - or the tension between
them.

Accordingly, the hierarchy of non-names focuses on social distinctions which have
destiny character - and ignores the social distinctions which are rather characterized by
the tension between social coercion and freedom. Obviously, the discrimination
grounds mentioned above - ‘language’, ‘property’, ‘education’, ‘competences’,
“personal appearance’, “working experience’, ‘social status” and ‘income” all correspond
to social distinctions which are more or less constitutive for contemporary Western
societies, formally as well as informally. Establishing non-discrimination law in relation
to those grounds would constitute an impossible endeavor if not accompanied by
radial society change as such. In contrast, the five non-names are based on
discrimination grounds which used to be constitutive of social order. That is, they still
are, to a large extent, but only in some respects. Whereas the discrimination grounds
listed above are deeply embedded in contemporary structures of power, the five non-
names are based on discrimination grounds which represent past structures of power

which still live on in contemporary societies.
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The discrimination ground ‘political or any other opinion’ deviates from this pattern.
One should think that this discrimination ground, just like ‘religion or belief’, would be
an old discrimination ground living on in contemporary society - but a discrimination
ground which does not fundamentally belong within the pluralistic society and should
be combatted. So why is it not part of the hierarchy of non-names?774 It is clear that the
discrimination ground “political or other opinion’ could easily open for problematics
similar to those characterizing the discrimination ground ‘religion or belief’. Political
opinions might very well constitute individual integrations as well, in a fragmented,
partly unconscious way, or in the form of a comprehensive societal reflection. Political
opinions may confirm the existing institutional orders, or they may have their sources
in ideas which lie beyond those orders. Political opinions could be the life-giving blood
running through the multiple individual and collective interpretations by which law
and order are maintained and developed, or they could endanger law and order. But in
contrast to ‘beliefs’, it would not be possible to claim that political opinions are mainly
a matter of individual conscience, an ‘inner” matter, and only derivatively a matter of
manifestation and community. ‘Political opinions’ have not been conceptually
neutralized to the same degree as ‘beliefs’ (although they have been conceptually and
institutionally neutralized by way of parliamentarism). For this reason, they can be said
to represent a more immediate danger. Discrimination on grounds of “political opinion’

may very well be seen as a necessary feature of contemporary society.

Apart from these infinite sources of negative confirmation - national laws and
arrangements untouched by the Race Equality Directive and the General Framework
Directive, forms of discrimination on grounds of racial or ethnic origin, age, disability,
sexual orientation and religion or belief which cannot be captured by the non-
significance logic and finally the multiple kinds of discrimination which are
constitutive of contemporary order - also positive confirmation is at stake.

Naturally, the hierarchy of non-names resembles the hierarchy of names in one crucial
respect: it reproduces national content rights. Non-discrimination rights depend on the
content of national content rights, for which reason they reproduce national criteria and

various forms of discrimination.

774 In other words, why is it not listed together with the other discrimination grounds (sex, racial or
ethnic origin, religion or belief, disability, age and sexual orientation) in art. 19, TFEU - which provides
the foundation for non-discrimination Directives in relation to those grounds?
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But another feature of the hierarchy should be brought forward as well. As mentioned
above, ‘justification of discrimination” provides for negative confirmation of existing
laws and arrangements in the sense that it is being accepted that non-discrimination
law shall not apply to these laws and arrangements. However, we have seen to what
extent complex patterns of argumentation have been developed in relation to
‘justification of discrimination’. And we have seen that these patterns of argumentation
rely on progressive interpretational horizons. In other words: ‘justification of
discrimination’ should not only be viewed under the perspective of ‘negative
confirmation’, but also under the perspective of positive confirmation. Conceptual
worlds are being build. As we recall, a certain overlap of horizons in relation to the
respective non-names could be detected. In fact, we could very well say that it is one
and the same horizon which we discover again and again in different variations. But to
the extent that it can be said to be the same horizon, it is also a torn horizon.

In connection with the non-name ‘Racial or Ethnic Origin’, the idea of ‘a socially
inclusive labour market’ clearly makes out the overall horizon within which the Race
Equality Directive was to be understood, and not other ideas mentioned in the
Directive such as ‘a democratic and tolerant society’. However, it is indicated that this
horizon is torn with respect to the respective interests of employers and employees.

In connection with the non-name ‘Age’, we encountered the same overall horizon, in a
more developed version. We found that it implies a fundamental right to work. But this
fundamental right to work appears both as a naked right to work (the right to be part
of the labour market as such) and in a more substantialized version (as the right not to
be discriminated against in the labour market unless this happens on the basis of a
differentiated and contextualized consideration of the personal situation of the worker).
But the horizon was not only developed in terms of the fundamental right to work and
the different versions thereof. We also encountered that it was scratched in yet a
different way.

The idea of ‘a socially inclusive labour market” and the idea of ‘the labour market as a
natural balance” were both complementing each other, but they were also fighting over
which one should be the crucial idea with the power to determine the other. The latter
idea, in its turn, is also subject to a differentiation - namely between ‘natural balances’
understood as processes of continuous flexible adjustments on the basis of the existing
power relations between the actors of the labour markets (in which case ‘nature’ and

political creation are the same thing), and ‘natural balances’ understood as something

564



which is created through state intervention (in which case ‘nature’ and political
creation are not the same thing).

In connection with the non-name ‘Disability’, we found, yet again the idea of ‘a socially
inclusive labour market’ to be constitutive of the overall interpretational horizon. But in
the disability-cases, this idea was confronted with a different understanding according
to which not everybody should work and according to which those who are facing
special difficulties in life in general deserve economical help. However, this latter
understanding could be said to constitute a residual understanding, rather than an
understanding which would really challenge the overall horizon. None the less, it gave
rise to fundamental conceptual difficulties.

In connection with the non-names ‘Sexual Orientation’ and ‘Religion or Belief’, the idea
of “a socially inclusive labour market” was complemented by other ideas which are not
directly related to it. In the cases concerning homosexual ‘life-partners’, it turned out to
be crucial that ‘life-partners” depend on each other in terms of material conditions, and
that they are obliged to take care of each other, just like married people. In other words,
a horizon constituted by the idea of material dependencies and obligations between
family members complemented the overall horizon. In the cases concerning religious
freedom, the idea of “a socially inclusive labour market’ was complemented by ideas as
to the ideological foundation of the state.

In other words, an overall horizon, constituted by the idea of ‘a socially inclusive
labour market’ dominates all five non-names. But, it is torn or differentiated in several
ways - in relation to the idea that the employment relationship is fundamentally
conflictious, in relation to the two different versions of the idea of the labour market as
a natural balance, and in relation to a residual understanding circulating about the lives
and needs of people who do not work. But apart from that, the overall horizon is
complemented by other ideas giving rise to other horizons - concerning basic logics of
living intimately together and the ideological foundation of the state.

In this landscape of torn or differentiated, though largely overlapping horizons, we
recognize the contours of the presumed anchors of order, as described in chapter 20.
The hierarchy of non-names strongly confirms those institutional orders - due to the
powerful and conceptually well-developed role of ‘justifications of discrimination’
within this hierarchy. But the scratches and differentiations within the horizons also
tell us that we are not merely dealing with a simple reproduction of institutional

orders. At least, what is being reproduced is also the deep-lying problematics of those
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orders - what we called their ghosts. The reproduction of ghosts can also be seen in the
three basic problematics reflected by the hierarchy of non-names - the problematics of
citizenship, work and family - as it can be seen negatively, in the neglected forms of
discrimination (such as ‘language’, ‘property’, ‘education’, ‘competences’, ‘personal
appearance’, “‘working experience’, ‘social status’ and ‘income”).

Again, we have reached a limit within the given context, just like we did by the end of
our analysis of the hierarchy of names. In order to fully comprehend the meaning of
‘confirmation” and ‘reproduction’ as far as concerns the conceptual horizons created by
particular ‘justifications of discrimination” and by particular manifestations of basic
problematics of citizenship, work and family, we will need to revisit the six anchors of
order and consider the way in which the law we have dealt with subtly alters the very

institutional orders it relies upon.

Chapter 24
The hierarchy of signifiers in-between names

and non-names - an intransparent hierarchy

The hierarchy of signifiers in-between names and non-names has its own
characteristics, compared to the other two hierarchies.

First of all, it is special because it is a conglomerate in terms of logics. It is based on
only one discrimination ground, but this discrimination ground appears to us as
diversified - not just in the sense that it is conceptually flexible (as are the
discrimination grounds we studied in connection with non-names), but in the sense
that it has given rise to 3 different kinds of signifiers to which 7 different logics of rights
are attributed, based on at least 6 different qualifications of the discrimination
ground.””

In contrast, the hierarchy of names - based on only one discrimination ground - entails
only one kind of signifier and two different logics of rights, substantial rights and as-if-
rights (on the basis of three different qualifications of the discrimination ground

‘nationality’). The hierarchy of non-names which is based on five different

775 See the summary of signifiers and logics by the end of chapter 15. I write ‘at least’ because the
qualifications of the discrimination ground relating to maternity may be counted in different ways; they
could be seen as different expressions of the same qualification, or as different qualifications
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discrimination grounds only entails one kind of signifier and one logic of rights, the
non-significance logic (which means that the five discrimination grounds are not
qualified at all).

Like the other hierarchies, the hierarchy of signifiers in-between names and non-names
is characterized by an aspect of infinity. Conceptual flexibility with respect to the
meaning of the discrimination ground makes out an important part thereof. The
discrimination ground is not given free as are the discrimination grounds relating to
non-names; the flexibility is largely fixated in the shape of a number of disparate
qualifications. But since new qualifications may arise, the meaning of the
discrimination ground is still open.

The aspect of infinity is however first and foremost due to the significant role played by
the principle of ‘substantive and not formal equality’. A number of cases are dealt with
on the basis of ‘substantive’ considerations, that is, contextualizing considerations
springing from the particularities of the case in question, with a view to the situation of
the right-holder as well as to social effects in general. In other words, on the basis of the
particular context, the CJEU will form a particular understanding of ‘substantive
equality” - an understanding which will sometimes imply formal discrimination, other
times formal non-discrimination. Of course, such understandings are not only based on
analyses of particular situations. General horizons of interpretation can be glimpsed as
well, based on the idea of “special protection of women in relation to pregnancy and
maternity’, or on the idea that traditional roles and family patterns should not be
maintained. But again, exactly what ‘special protection of women in relation to
pregnancy and maternity’ means, and to what extent and in what ways traditional
roles and patterns should be broken with, that will depend on the CJEU’s
understanding of the meaning of ‘substantive equality’, and not on formal criteria.

The significant role of the principle of ‘substantive and not formal equality’ is closely
connected to the significant role of discrimination, instead of non-discrimination.
‘Positive discrimination’ constitutes a direct reversal of the principle of non-
discrimination. The principle of ‘special protection of women’, in its turn, is based on
an original fundamental distinction between women and men. In other words:
‘substantive equality’” may very well be based on discrimination - either in terms of
formal discrimination or in terms of fundamental distinctions.

Due to this complexity - that discrimination and non-discrimination often stand side by

side, both serving the principle of non-discrimination - the hierarchy becomes
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intransparent as well. We cannot always say whose non-discrimination rights are better
served by a given national measure. Positive discrimination of women may serve
women and neglect non-discrimination rights of men, but it may also, when seen from
a different perspective, undermine non-discrimination rights of women and even favor
the situations of men. Likewise, ‘special protection of women’ may serve women, but it
also upholds and develops the idea of fundamental differences between women and
men. The CJEU is very aware of such problematics; they form part of the court’s
considerations as to the meaning of ‘substantive equality’.

Furthermore, it is noteworthy that the hierarchy of signifiers in-between names and
non-names is, to some extent, the manifestation of an interim order. On the basis of the
exemptions laid down in the Social Security Non-discrimination Directive, temporary
discrimination is permitted. We may say that, in a certain sense, the ideal order has
been delayed; the hierarchy is the manifestation of an only provisionally ideal order.
But as far as the mentioned exemptions are concerned, at least we know what the ideal
order is supposed to entail, once we get there: it will entail the abolition of formal
discrimination with respect to a range of issues within the national social security
systems. Only, we do not know exactly when we can leave the interim order and enter
the ideal order.

But there are other aspects indicating that the order manifested by the hierarchy is an
interim order. Will positive discrimination, for instance, always be necessary, or only in
a transitional period? Also, the judgments concerning the relationship between women
and and potentially violent occupational activities gave rise to complex questions as to
the nature of the justifications accepted by the CJEU. As far as these issues are
concerned, we are not only separated from the ideal order in terms of historical time,
we are also separated from it for substantial reasons: we do not know exactly what it
will entail; we do not exactly know the difference between the interim order and the
ideal order.

So, the hierarchy of signifiers in-between names and non-names is characterized by
infinity and intransparency due to the significant role of the idea of ‘substantive, and
not formal equality” and by the fact that discrimination and non-discrimination often
stand side by side. In addition, it reflects an interim order which is separated from the
ideal order, both in terms of time and knowledge. Consequently, it is a historical
hierarchy in an enhanced sense. Not only is it based on historically instituted law and

reflects the concerns of a given historical situation (that can be said of the other two
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hierarchies as well). It is also largely dependent on contextualizing considerations, and
it is separated from the ideal order which it is meant to institute.

On the other hand, however, the hierarchy of signifiers in-between names and non-
names is the manifestation of fundamental differences which are meant to be
maintained and protected, - not only by the interim order, but by the ideal order. This
means that both the historical and the fundamental aspects are intensified significantly

when compared to the roles of those aspects in the other two hierarchies.

With these points in mind, we shall now initiate the construction of the hierarchy. This
construction will of course be based on the hierarchy as it is presented to us now,
reflecting an interim order. The intransparencies arising from the complexities of
“positive discrimination” will create some disruptions; to some extent we will not be
able to compare the respective strengths and weaknesses of the double-names ‘Man’
and “Woman'. But apart from that, we will be able to construct a hierarchy which is

clearly differentiated.
The strongest signifiers

The strongest signifier of the hierarchy is no doubt the CJEU-created name “Woman in
so far as she is subjected to circumstances which can only affect women’. Regarding its
substance, it is both precise and open, fundamental and historical of nature. By virtue
of its equilibristic capacities it functions as a mediator in connection with combinations
and replacements of signifiers in the maternity-related judgments. In short: it is
extremely flexible - capable of capturing a diversity of different social situations (and
hereby potential rights-holders) - while simultaneously resting on a clear conceptual
foundation. Likewise, regarding its attributes, it displays an extreme logical
adjustability - made possible, first and foremost, by the idea of ‘substantive and not
formal equality’ and by the fundamental status granted to the purpose of ‘special
protection of women’ in relation to pregnancy and maternity.

Also the qualification of the discrimination ground ‘transsexuality’ should be
mentioned among the strongest signifiers. Although marked by logical inconsistencies
(in that the issue of ‘transsexuality’ is sometimes dealt with according to the logic of
double-names, other times according to the logic of non-names), huge flexibility is
demonstrated by the CJEU from the perspective of substance as well as attributes. In
particular, the problem of multiple layers of discrimination is taken into account by the

court, and human rights are integrated in the argumentations of the CJEU.
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In the middle of the hierarchy

The double-names ‘Man in contrast to being woman’ and “Woman in contrast to being
man’ display some very mixed patterns - and accordingly, they belong in the middle of
the hierarchy.

From the perspective of substance, they are unproblematic as far as their application is
concerned. Their conceptual foundation, however, is another matter. Also, it should be
noted that they play an important integrating role in connection with combinations and
replacements of signifiers in the maternity- and transsexuality-related judgments.
When viewed upon from the perspective of attributes, serious ambiguities and
intransparencies begin. First, let us considering the double-names together, according
to the four problematics dealt with above - temporary discrimination, justification of
indirect discrimination, positive discrimination and justification of discrimination by
reference to occupational requirements. What we have seen is that sometimes, precise
and strict criteria are defined and pursued by the CJEU, other times not. Sometimes,
criteria are of a contextualized nature, other times they are defined in general.
Sometimes, financial considerations may constitute acceptable justifications, other
times not. Sometimes, it is the situation of the potential right-holders which is held to
be crucial, other times it is the internal needs of the national systems. That all depends
on which problematic we choose as our prism of examination. Apart from that, criteria
are not always pursued consistently, even when seen through the same problematic.
And finally, it is important to realize that as far as justifications of discrimination is
concerned, the acclaimed ‘fundamental status’ of non-discrimination rights is
undermined from the outset in the sense that non-discrimination rights may always be
overridden as long as the existence of a legitimate aim and appropriate and necessary
means can be established.

Ambiguities become no less if we consider the attributes of the two double-names in
comparison to one another. The consideration for the internal needs of the national
systems, rather than for the situation of the right-holders in connection with
interpretations of the exemptions laid down in the Social Security Equality Directive, is
most likely to harm non-discrimination rights of men, but may harm women as well
(both due to the fact that some of the exemptions may apply to national measures
which are discriminating towards women, but also due to the fact that discriminating
social institutions are hereby upheld). The strict criteria applied in connection with

‘positive discrimination” are most likely to be harmful to the rights of women, but due
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to the complex consequences of ‘positive discrimination’, a restrictive approach may
also serve women. Finally, the tension between cultural and fundamental concerns
underlying the judgments concerning justification by reference to occupational
requirement and the general lack of any consistent argumentation as to this matter may
in principle be harmful to non-discrimination rights of both men and women, but if we
are to take into account that an especially intricate relationship between women and
violence appears to be presupposed by the CJEU, then we will have to conclude that
especially the rights of women are endangered.

Due to these general ambiguities - and to some extent inescapable intransparencies - it
would not be possible to say exactly whose rights are the weakest and whose rights are
the strongest. We may only say that when seen through the four problematics, the
rights of both women and men are sometimes protected and cherished, and other times

they are neglected or at least held more lightly.
The weakest signifiers

In the bottom of the hierarchy, we find the names ‘Father on paternity leave’, ‘Adopting
parent on leave’ as well as the four names of the Self-employment Equality Directive,
‘Spouse or life-partner of self-employed workers, taking part in the self-employed
activity’, ‘Female self-employed worker’, ‘Female spouse or life-partner of a self-
employed worker, taking part in the self-employed activity’ and ‘Spouses or life-
partners establishing a company together’.

According to their substances, they are relatively precise as well as flexible. According
to their attributes, however, they are not very strong. Largely, the problem is that they
are undeveloped rights. But it is not the only problem. The non-discrimination rights of
‘Father on paternity leave’ and ‘Adopting parent on leave’ are not integrated as a
general part of the discrimination ground sex, as are the rights related to maternity and
pregnancy. In addition, ‘maternity” and ‘pregnancy’ are certainly more comprehensive
concepts than ‘paternity leave” and ‘adopting parent leave’. The rights attributed to the
four names of the Self-employment Equality Directive are not even non-discrimination
rights, but weaker versions thereof, indeterminate access rights and modified as-if-

rights.

The discrimination ground ‘sex” when viewed upon as a discrimination ground (and
not as the basis of particular qualifications of it) belongs in the bottom of the hierarchy

as well. This is due to the fact that it is not given free as a discrimination ground, that
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is, it is not being interpreted as a non-name. It is frozen - fixated in particular
qualifications. Only in connection with the transsexuality-related judgments, it was
loosened a little, - but this happened silently, without a single remark.

However, the variety of particular qualifications which has been established on the
basis of this discrimination ground bear witness to a highly flexible approach to the
meaning of the concept of “sex’. This flexibility does, in spite of the fact that it is fixated,
point to the existence of conceptual resources on the basis of which the meaning of the
discrimination ground could be further developed in the future.

Future developments are not unproblematic, though. First of all, it is not possible to
establish a conceptual foundation of the discrimination ground which would be
satisfactory seen from the point of view of all the existing qualifications. However, I
will argue that ‘sexual self-relation through sexual other-relation” - the conceptual
foundation of the discrimination ground which I established in chapter 13 against the
declared definitions provided by the CJEU - would constitute the best possible
definition of a conceptual foundation. By virtue of this definition, we can account for
the distinction between the discrimination grounds “sex” and ‘sexual orientation’. Also,
as will be explained below, this definition can account for most of the existing
qualifications of the discrimination ground, including the most dominating ones.
Secondly, the discrimination ground sex is caught in a difficult, if not unsolvable,
dilemma between flexibility and fixation. On the one hand, the present ‘fixated
flexibility” constitutes a limitation. On the other hand, a completely free interpretation
of the discrimination ground would not be unproblematic either. If the concept of “sex’
was understood in its widest possible meaning, non-discrimination law would have to
encompass a frightening multiplicity of matters; issues of sex pervade practically all
our formal and informal institutions, in multiple ways. If the discrimination ground
was truly opened up with respect to the richness of the concept of ‘sex’, it would either
lead to destruction of social order or to an arbitrary use of the law.

In other words: the discrimination ground ‘sex’ is frozen and unfree with respect to its
possible meanings, but not without resources as far as possible future developments
are concerned. But such developments would be dependent on a highly subtile and not
fully satisfactory conceptual foundation (or they would be without conceptual
foundation at all), and they would be dealing with an invincible dilemma between

fixation and flexibility.
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A paradoxical hierarchy

Now, is there a general pattern which we may we extract from this hierarchy?

We see that in a certain sense, women are given priority. But crucially, women are only
given priority to the extent that there is something which can be said to make them
special in comparison to men (that they are subjected to certain ‘circumstances which
can only affect women’). Also, the issue of transsexuality is highly prioritized in the
hierarchy - that is, the issue of choosing one’s own sex - or, maybe more accurately,
choosing to realize physically the sex which emotionally is already one’s sex.

In other words, the hierarchy gives priority to non-discrimination rights which concern
situations in which the meaning of sex is highly accentuated. In the case of ‘circumstances
which can only affect women’, a special name has been established - a name which
logically implies that the situations of men and women are so fundamentally different
that they cannot even be compared for the purpose of non-discrimination law. In the
case of transsexuality, the issue of being one sex and not the other sex has existential
meaning to a person - and this is recognized by the CJEU which emphasizes that the
issue of transsexuality must be seen as a matter of dignity. In both cases, it is
presupposed that being one sex and not the other sex is highly significant. When seen
in the light of the conceptual foundation of the discrimination ground that we were
able to establish, ‘sexual self-relations through sexual other-relations’, we may say that
the signifiers which belong to the top of the hierarchy are reflecting this foundation in
accentuated ways: ‘sexual self-relation” does not only mean ‘being one sex and not the
other sex’, it means ‘being substantially different from the other sex for fundamental or
existential reasons’.

In contrast, the names in the middle and bottom of the hierarchy are names which do
not reflect the conceptual foundation in a fundamental or existential manner. The
double-names ‘Man in contrast to being woman’ and “Woman in contrast to being man’
are simply abstract expressions of this foundation. The names ‘Father on leave’,
‘Female Self-employed Worker” and ‘Female spouse or life-partner of a self-employed
worker, taking part in the self-employed activity’ are also abstract expressions of the
conceptual foundation in that they can be claimed by either men or women - but apart
from that they contain other elements such as ‘marriage’, ‘leave’ and ‘self-
employment’. To the extent that these names can be said to reflect sexual roles at all
(being a father, a spouse or a lifepartner), these sexual roles concern sexual other-

relations rather than sexual self-relations. Finally, the names ‘Adopting parent on
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leave’, ‘Spouse or life-partner of self-employed workers, taking part in the self-
employed activity’ and ‘Spouses or life-partners establishing a company together” do
not really reflect the conceptual foundation of the discrimination ground at all. They
are all sex-neutral names in the sense that they can be claimed by both men and
women. Certainly, to some extent, they concern sexual roles, but those roles would
concern ‘sexual other-relations through sexual self-relations’, rather than ‘sexual self-
relations through other-relations’.

Consequently, the pattern confronting us is the following: The stronger signifiers of the
hierarchy enhance the conceptual foundation we have established by reflecting it in a
fundamental or existential sense. The double-names in the middle of the hierarchy are
abstract expressions of it. And the names in the bottom of the hierarchy generally do
not reflect the meaning of the discrimination ground, or they do it in muddied ways

(reflecting a variety of other issues as well).

Let us dwell on the nature of the signifiers in the top and the middle of the hierarchy.
They intensify the meaning of sex immensely by implying that sex is significant for
fundamental or existential reasons. In other words, they imply that the very issue which
is meant to be rendered insignificant, due to non-discrimination law, is in fact immensely
significant.

A similar point can be made in relation to the double-names in the middle of the
hierarchy, only not with respect to their substances, but with respect to their attributes.
The intransparencies and ambiguities characterizing the middle of the hierarchy is
exactly due to the fact that discrimination and non-discrimination, distinctions between
the sexes and abolitions of distinctions - along with the historical-contextualizing
principle ‘Substantial and not formal equality” - makes it extremely hard to tell whether
differences between the sexes are in fact meant to be confirmed, supported and even
reinforced, or whether they are meant to be rendered insignificant.

On the basis hereof, it must be concluded that the hierarchy of signifiers in-between
names and non-names is marked by a paradoxical aspect in a very striking way. It is in
fact a paradoxical hierarchy in a stronger sense than is the hierarchy of non-names the
paradoxical aspect of which is mainly manifested in the particular applications of the
law. In the hierarchy of non-names, there is never any doubt as to the general
unwantedness of the distinctions underlying the respective discrimination grounds.
Some of these distinctions are even so unwanted that it threatens the possibility of a

conceptual foundation of the discrimination grounds in question. In other words, the
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paradoxical aspect of the hierarchy of non-names consists in the fact that distinctions
which are fundamentally seen as unwanted will never the less have to be articulated in
the law - and such articulations happen partly in the designation of the discrimination
grounds as such, and partly in the particular applications of the law. In the hierarchy of
signifiers in-between names and non-names, it is the other way around: the paradoxical
aspect consists in the fact that the distinctions which are meant to be rendered insignificant
by the law, are not only confirmed by a range of general signifiers, they are intensified
immensely - due to presupposed fundamental and existential understandings of the
meaning of sex, and to complex, double-sided manifestations of the principle of non-

discrimination.

Signifiers of destiny meant to create access to possibility names

by way of regulating or adjusting cultural destiny

The paradoxical aspect of the hierarchy of signifiers in-between names and non-names
will prove crucial to a general characterization of the signifiers entailed in the hierarchy.
As recalled, the names of the hierarchy of names were characterized as possibility-names
mainly centering around the possibility of replanting one-self in another state. The non-
names of the hierarchy of non-names were characterized as signifiers of destiny meant to
create access to possibility names, centering around freedom from cultural destiny.

The signifiers of the hierarchy we are now considering are obviously also signifiers of
destiny. Or more precisely, the most dominating signifiers, those in the middle and top
of the hierarchy reflecting the conceptual foundation ‘sexual self-relations through
other-relations’, are signifiers of destiny. Human beings do not generally choose their
own sex, and if they do, we must regard this choice as a destiny choice as well, a choice
taken for the purpose of realizing, physically, the sex which emotionally speaking is the
true sex.

Also, these signifiers of destiny are obviously meant to create access to possibility
names, just like the non-names. However, they are not just supposed to do that by
freeing human beings from the cultural significance of the categories of ‘man’ and
‘woman’, they are also supposed to enhance the cultural significance of those
categories. In short: they are supposed to nurture cultural destiny.

Accordingly, we may characterize the most dominating signifiers of the hierarchy, those
in the middle and the top, as signifiers of destiny meant to create access to possibility

names, circulating around adjustments of cultural destiny - meaning that sometimes, the
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distinction between the sexes should be rendered insignificant, other times, it should be
protected and even enhanced.

How about the remaining signifiers, then, the names in the bottom of the hierarchy? We
cannot call those names ‘signifiers of destiny’. The categories established by those
names are categories which human beings can choose to belong to, or not belong to
(‘fathers on leave’, ‘adopting parents on leave’, ‘spouses or life-partners of self-
employed workers, taking part in the self-employed activity’, ‘female self-employed
workers’ etc.) - not withstanding, of course, the general influence of social coercive
forces.

Obviously, the matter is that only to some extent do these names reflect issues of sex.
And to the extent that they do, they hardly reflect the issue of being one sex and not the
other sex. Rather, they reflect something which in broad terms could be called “sexual
roles’. Some of these names (‘Father on leave’ and ‘Adopting Parent on leave’) are
meant to secure that certain circumstances shall not function as barriers to the
enjoyment of other rights - and we may therefore call them barrier-names. It is clear that
barrier-names resemble destiny names in the sense that they are meant to create access
to possibility names; only, barrier-names correspond to social categories in general and
not necessarily to social categories which have destiny character. The rest of the names
which we find in the bottom of the hierarchy are not granted any proper as-if-rights.
They are either granted modified as-if-rights or indeterminate access rights. For this
reason, they are not barrier-names; they do not create access to any existing possibility
names, they only secure the right-holders in question some kind of rights (either
unspecified, or specified by way of minimum-requirements). We may therefore call

them weak possibility names.
Mirroring, asymmetrically, the three focal points of the hierarchy of names

So, the most dominating signifiers of the hierarchy of signifiers in-between names and
non-names are signifiers of destiny meant to create access to possibility names by way
of requlating or adjusting cultural destiny, rather than abolishing the significance of
cultural destiny.

Just like the five non-names, these signifiers of destiny can be said to mirror the three
focal points of the hierarchy of names, citizenship, work and family, in the sense that
these focal points are reflected as fundamental problematics by these signifiers.

However, the mirroring in question is more subtile and less obvious than the mirroring
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we detected in the five non-names. We found that ‘Racial or Ethnic Religion’ and
‘Religion or Belief’ concern fundamental ideological issues related to citizenship, that
‘Disability” and ‘Age’ concern in a fundamental way the status of work in human
society, and that ‘Sexual orientation’ circulates around fundamental problematics of the
family. As far as the signifiers of destiny related to sex are concerned, the mirror images
are less clear, more difficult to recognize. In fact, it is only on the basis of the reflections
carried out in chapter 21 (the Interzone-chapter) that we can establish the connections.
In the Interzone-chapter, a human foundation was established on the basis of
reflections on the meanings and roles of the concepts of ‘dignity’, ‘private life’, “privacy’
and ‘decency’ in the law we have dealt with. But also assumptions regarding
fundamental differences between the sexes - as derived from part 1.3 - were integrated
in those analyses. We were able to qualify a presumed human foundation by way of
three complementary perspectives. The third perspective qualified the human
foundation in terms of a striving self relying on being one sex in contrast to the other
sex. In order to be a civilizational self, a more fundamental self is needed - a self which
is separable and recognizable as a body. I argued that this fundamental self represents a
modern view on the nature of regulation according to which the distinction between
destruction and construction of bodies is crucial.

In other words: the possibility of a sexual self-relation - awareness of being one sex in
contrast to the other sex - is fundamentally related to the possibility of distinguishing
between destruction and construction of bodies - which in turn constitutes a condition
of modern regulation. In this sense, the dominating signifiers of the hierarchy, all
reflecting ‘sexual self-relations through other-relations’, concern a fundamental issue of
modern citizenship: that only separable and recognizable bodies can be subjected to
constructive regulation.

For the same reason, the dominating signifiers concern a fundamental issue of work.
Work in modern states unfolds on the basis of the presumption that fundamental selves
in terms of separable and recognizable bodies exist, and that they can be held
accountable as such. Work in modern states depends on the possibility of
distinguishing between forbidden violence and force, on the one hand, and acceptable
means of disciplining, on the other. In addition, work in modern states rely on a
dynamical temporality. As argued in the Interzone-chapter, the presumed fundamental

self - in the shape of a separable and recognizable body - does not only represent a
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modern view on the nature of regulation, but also a modern dynamical temporality
according to which the possibility of distinguishing between generations is crucial.
Finally, the dominating signifiers concern a fundamental issue of the family. The family
as an institutional order represents internal dependencies. When reflected in the light of
the concept of ‘private life’, the family can be seen as a symbol of - and in general as a
particularly strong manifestation of - our fundamental connectedness and
interwovenness. According to the second of the three perspectives by which we
qualified a presumed human foundation in the Interzone-chapter, we are
fundamentally bound together, fundamentally giving ourselves to others. As a symbol
and general manifestation of our fundamental connectedness and interwovenness, the
family is also that order in which the possibility of sexual self-relations is particularly
intricate. The family is characterized by modes of living together in which the
separability and recognizability of bodies may, at times, partly dissolve.
Simultaneously, it is traditionally characterized by sharply drawn sexual roles. In
addition, it is in the family that the modern construction of bodies and the modern
distinction between different generations unfolds in the most subtile way. - In short, the
family concerns in complex and equivocal ways issues of sexual self-relations, of being
one sex and not the other.

Thus, the dominating signifiers of the hierarchy can be said to mirror the three focal
points of the hierarchy of names, ‘citizenship’, ‘work’ and ‘family’. What the mirror
images reveal to us are ways of distinguishing between bodies, between different kinds
of regulation and between different generations and times. These are the fundamental
issues which connect the signifiers in question - the conceptual foundation of which we
have established to be ‘sexual self-relations through other-relations’ - to ‘citizenship’,
‘work” and “family’.

We saw earlier that the five non-names reflect fundamental problematics of
‘citizenship’, ‘work’ and ‘family’ in an asymmetrical way. This is so because the
legislation which is relevant to non-names mainly cover issues of work. As to the
signifiers we are now investigating, we are confronted with four non-discrimination
Directives. Together they cover much larger areas of law. Not only social rights related
to work and springing from the employment relationship are included, but also social
security rights originating from and financed by the state as well as goods and services

of public and private nature.
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In spite of the bigger material scope, the mirroring which we may detect in the
hierarchy of signifiers in-between names and non-names is also asymmetrical. Basic
problematics of ‘citizenship’, ‘work’ and ‘family’ are reflected by that hierarchy, but
these problematics are mainly met from the perspective of work.

The rights entailed in the hierarchy do not create access to the possibility name ‘Citizen’
since laws of immigration, citizenship and residence are not covered by the material
scope of any of the four non-discrimination Directives. However, they give access to a
range of rights which are usually attributed to national citizens (not least social security
rights). In that sense they serve to enhance the meanings and benefits of citizenship,
but only for those who are already citizens. In this particular sense, the rights entailed
in the hierarchy can be said to give access to the possibility name ‘Citizen’.

The rights entailed in the hierarchy do not create access to the possibility name ‘Family-
member’ either, since family laws are not covered. However, indirectly and under
certain circumstances they may be, as we saw in one of the judgments concerning
transsexuality. Apart from that it is clear that the rights entailed in the hierarchy give
access to many social rights the meaning of which is to support the family. Those social
rights do not in themselves give access to the name ‘Family-member’, but they will
improve the conditions under which people may choose to establish a family.
Consequently, the hierarchy of signifiers in-between names and non-names displays, in
overall, a pattern similar to that of the hierarchy of non-names: it reflects all three focal
points - citizenship, work and family - as it reflects possible entanglements between
them. But it mainly reflects these entanglements from the point of view of only one of
these focal points, namely work. However, the hierarchy of signifiers in-between names
and non-names gives more weight to ‘citizenship” and ‘family’ than does the hierarchy
of non-names. It gives access to the possibility names ‘Citizen” and ‘Family-member” in
the sense that it strengthens the respective meanings of those names. The ‘problematic
citizen’, the ‘problematic worker’ and the ‘problematic family-member’ will be helped to
benefit more from the names ‘Citizen’, “‘Worker’ and ‘Family-member’. But crucially,
the right-holder who can not already claim to be a ‘Citizen’, “Worker” and ‘Family-
member’ will only gain access to the possibility name “Worker’.

As for the remaining signifiers, that is, those in the bottom of the hierarchy which do
not reflect the conceptual foundation ‘sexual self-relations through other-relations’,
they can be said to mirror the focal points ‘citizenship’, ‘work’ and “family” as well, but

in a qualitatively different way. The names in the bottom of the hierarchy do not mirror
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fundamental problematics of ‘citizenship’, “work’ and ‘family’. They simply mirror
some features of ‘family” and ‘work’ in that they concern family roles (father, parent,
spouse, lifepartner) and structures of work (working versus being on leave,
employment versus self-employment), - and hereby, they mirror, indirectly, some
features of ‘citizenship’ (it is in no way required that a citizen is also a family-member
and a worker, but it is certainly expected; an ideological connection exists). Issues of sex
are present in those names in a broad and associative way, mainly because of the
references to family roles. Of course, it could be argued that this presence of issues of
sex necessarily refers back to the establishment of differences between the sexes, and
that therefore, the names in question do also mirror fundamental problematics of
‘citizenship’, ‘work” and ‘family’. If that is so, they do it highly indirectly - in a much
weaker and more muddied sense.

The barrier-names ‘Father on leave’ and ‘Adopting parent on leave’ give access to
certain aspects of the possibility name ‘“Worker’, while simultaneously establishing
some particular sub-names of ‘Family-member’. The weak possibility names of the
Employment Non-discrimination Directive, on the other hand, do not give access to
any other names, but can be said to supplement existing names for workers and for

family-members.

The internal dynamics of the hierarchy seen in the light of the

conceptual foundation characterizing the dominating signifiers

Consequently, we are faced with a highly compound hierarchy. Not only does it entail a
number of different signifiers and a number of different logics of rights. It is also so that
if we are to characterize the signifiers of the hierarchy more substantially, that is, with
respect to the matters of concern which underpin them, the hierarchy will break into
two - the two upper levels of it forming a unity of its own, and the lower level
constituting, in turn, a jumble of different concerns.

In the top and the middle of the hierarchy, we find the most dominating and mostly
developed signifiers. They all reflect, some way or another, the conceptual foundation
we have established, ‘sexual self-relations through other-relations’. What characterizes
this part of the hierarchy is that it is marked by a paradoxical aspect. The very
distinctions which are meant to be rendered insignificant by the law, namely
distinctions between women and men, are intensified immensely by the law.

Distinctions between women and men are not not only intensified in the sense that they
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are being articulated; they are given a fundamental and existential meaning. Also,
distinctions between women and men are intensified in the sense that discrimination
and non-discrimination are manifested side by side which means that such distinctions
will not only be abolished, they will also be nourished and protected.

On the basis of this paradox, the signifiers in the top and the middle of the hierarchy
can be qualified as signifiers of destiny meant to create access to possibility names, circulating
around adjustments of cultural destiny (rather than circulating around ‘freedom from
cultural destiny’ as non-names do).

As such signifiers of destiny meant to create access to possibility names, they mirror the
three focal points of the hierarchy of names, citizenship, work and family, just like the
non-names of the hierarchy of non-names. They mirror these focal points in the shape
of fundamental problematics; the presumption of fundamental differences between the
sexes are crucial to modern regulation (state- as well as work-regulation), to modern
dynamical temporality (pervading, at least, the world of work, if not also the state), as
it is, in an intricate way, to the order of the family. But just like the five non-names, they
mirror these focal points in an asymmetrical way: All problematics are met, primarily,
from the point of view of work.

If we turn our attention to the bottom of the hierarchy, we are facing a different and
much more messy picture. A number of different issues are reflected - marriage,
fatherhood, parenthood and issues related to structures of work. The names in the
bottom of the hierarchy are not destiny names, they are either barrier-names or weak
possibility names. To the extent that they can be said to mirror, at all, the three focal
points, citizenship, work and family, they do not provide us with mirror images of
fundamental problematics, only representations of particular features. All in all, the
mirror images are to muddy in order for us to conclude anything as to ‘symmetry’ or
‘asymmetry’. We can say, however, that issues of family and work are given weight in

the bottom of the hierarchy.

Obviously, the dynamics of the hierarchy are both of an internal and external nature. To
the extent that the hierarchy is dominated by signifiers of destiny meant to create access
to possibility names, the most important dynamics are external; they are directed
towards national hierarchies of names or EU-law hierarchies of names. Also, it should
be mentioned that dynamics in the direction of the hierarchy of non-names would be
possible; the signifiers of destiny we have examined could collide with another signifier

of destiny, namely the non-name ‘Religion or belief’.
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But we have also detected important internal dynamics. As discussed above, the
double-names ‘Man’ and “Woman’, the qualification of the discrimination ground
‘transsexuality’ and the name “Woman in so far as she is subjected to circumstances
which can only affect women’ are sometimes combined with each other within the
course of argument of a judgment. It is clear that these combinations are of a different
kind than the multiple (actual and possible) combinations characterizing the hierarchy
of names. In the hierarchy of names, different names or subnames are brought together
with the result that new combined names arise. In the hierarchy of signifiers in-
between names and sub-names, in contrast, different signifiers are replaced for each
other. Hereby, they are complementing each other logically, but they are never
synthesized.

These internal replacements of signifiers are manifestations of internal dynamics in the
sense that the signifiers in question affect each other in terms of their respective
meanings and logical possibilities. But also in the judgments in which no internal
replacements occur (in which it is clear which signifier and which logic of rights is the
operative one), complementary dynamics are implied. The signifiers in question are
continuously developed as a constellation of signifiers, rather than individually. Most
importantly, the difference between those kinds of discrimination which are logically
based on the possibility of comparing the situations of women and men, and those
kinds which are not, is constantly played with and refined. For instance, since positive
discrimination implies such comparability, and “special protection of women’ does not,
the CJEU must, whenever confronted with a particular case of favorable treatment of
women, establish whether the woman in question has been treated favorably because
she was subjected to circumstances ‘which can only affect women” or whether she was
treated favorably in a situation which could also be experienced by a man; in other
words, the CJEU must continuously establish what characterizes the life of a women
exclusively. But hereby, it is not only the name “Woman in so far as she is subjected to
circumstances which can only affect women’ which is being developed and refined, the
double-names ‘Man in contrast to being women” and “Woman in contrast to being man’
are too. Or, to take an example related to ‘transsexuality’, if a case regarding
transsexuality is interpreted in accordance with the logic of the double-names ‘Man in
contrast to being women’ and “Woman in contrast to being man’, then these double-
names are developed so as to include ‘A Man the sex of which is the result of gender

reassignment’ and ‘A Woman the sex of which is the result of gender reassignment’. If,
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on the other hand, the case is interpreted in accordance with the logic of non-names,
then it is the discrimination ground, and not the double-names, which is being
conceptually developed.

When seen in the light of the analysis presented above, regarding the substantial nature
of the signifiers in the top and the middle of the hierarchy, the unfolding of internal
dynamics between those signifiers becomes intelligible. They all reflect the same
conceptual foundation, the same paradox and the same fundamental issues, crucial to
modern citizenship, work and family order. In other words: the signifiers in the top
and the middle of the hierarchy are intimately related to one another for conceptual
reasons; they all circulate around the importance of fundamental differences between

the sexes in the midst of non-discrimination law.
A progressive or confirming order?

Finally: To what extent are we confronted with a progressive hierarchy, and to what
extent are we confronted with a hierarchy which confirms already existing laws and

arrangements?

Certainly, the hierarchy is progressive. In spite of the many exemptions, in spite of the
many possibilities of justifying discrimination, and in spite of complexities and
intransparencies, we are facing some very developed and logically flexible non-
discrimination rights which already in a large number of cases have proved capable
with respect to counter-acting discrimination against women as well as men, and with
respect to protecting the work-situation of women who are becoming mothers.
Powerful fundamental principles are laid down serving the interpretation of the
principle of non-discrimination: ‘special protection of women in relation to maternity’
and ‘substantive, not formal equality’. Also, it should be mentioned that non-
discrimination rights are supplemented by a few substantial rights.

However, the progressivity of the hierarchy is of a special kind for two important and
related reasons.

Firstly, as explained above, the hierarchy is, to some extent, the manifestation of an
interim order. In other words, it is supposed to become more progressive at a later
point than presently. The progressivity has been partly delayed for an indefinite period.
The fact that we are not only separated from the ideal order in terms of time, but also in
terms of knowledge, makes the matter especially intricate. We know that some of the

exemptions are supposed to disappear over time. But we do not know whether positive
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discrimination will always be necessary. We do not know either, whether the principle
of ‘substantive and not formal equality’ will maintain its importance, or whether there
will be a time in which the formal principle of non-discrimination will suffice (the
importance of the principle ‘substantive and not formal equality’ is exactly due to the
fact that discrimination on grounds of sex permeates the social world to such an extent
that manifestations of discrimination could not be captured by formal non-
discrimination law).

Secondly, the progressivity of the hierarchy is of a special kind exactly because of the
importance of the principle ‘substantive and not formal equality’. As we saw, in the
hands of the CJEU, this principle means contextualizing considerations - with respect
to the situation of the right-holder in question as well as the collective social situation at
large. By virtue of its nature, a contextualizing consideration will have an inner
tendency towards confirmation of existing orders, rather than towards progressively
breaking with them. A contextualized consideration takes as its starting point that
which exists - even if the purpose of the consideration is the transformation of that
which exists. More precisely, in order for a contextualized consideration to not drown
in the already existing purposes and logics of the context which it considers, it must
bring a vision of another possible context in play with the context of investigation.
Accordingly, we must ask to what extent interpretational horizons are established
which imply such visions?

In the judgments analyzed under the perspective ‘positive discrimination’, it is clear
that the CJEU presupposes - as self-evident - that traditional family patterns should be
broken with. That presupposition constitutes at least a negative vision of another
context. In the maternity-judgments, the idea of ‘special protection of women’ in
relation to pregnancy and maternity (and related matters) is given the status of a
fundamental principle. The CJEU explained that this principle honors the fragility
characterizing the states in question, implying that it is important to prevent women
from choosing not to become mothers, as it is important to keep them in the labour
market. There can be no doubt that the CJEU envisions another possible context in which
women are integrated in the labour market while simultaneously being mothers. This
implies, obviously, another relationship between the labour market and the order of the
family.

So, a vision of another possible context is doubtlessly involved in the manifestations of

the principle of ‘substantial and not formal equality’ - a vision which means that the
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CJEU will not merely drown in the concerns springing from the existing context under
consideration. However, since this vision does hardly imply anything else than the
features mentioned above, namely ‘the integration of women in the labour market” and
‘not preventing them from being mothers’, it will still be for the CJEU to determine, in
particular cases, the exact meaning of ‘substantial and not formal equality’. This means
that a large interpretational space will still be open; the ‘substantial consideration” can
drag the law in a progressive and transforming direction, as it may also largely confirm
and merely adjust the formal and informal orders which already exists. To some extent,
we may not even know whether an interpretation of what ‘substantive and not formal
equality’ means in a particular case is of a progressive or a confirming nature. The
intransparencies of the hierarchy does not only affect our possibilities of evaluating the
respective strengths of the double names ‘Man in contrast to being woman’ and
‘Woman in contrast to being man’, but also of determining to what extent
transformations of existing orders are implied.

Consequently, the hierarchy is doubtlessly progressive, but it is so in a peculiar
bifurcated way. The progressivity is of an only intermediate nature, pointing towards
other, more advanced transformations sometime in an unknown future. In addition, it
is, to some extent, characterized by a contextualizing principle of interpretation which
binds the law to the concerns of what presently exists. As it appears, this
contextualizing principle of interpretation may itself be seen as an expression of
intermediateness - even when guided by a vision of another ideal context yet to come.
But since we do not know to what extent this principle of interpretation will still be
necessary in the ideal order supposed to be realized at an unknown point in the future,
we cannot say whether this ideal order will itself be characterized by a permanent
intermediateness.

When taking into account, however, that also this hierarchy (like the hierarchy of non-
names) is supported by additional judicial elements as well as policy-elements, it
would be reasonable to conclude that the ideal order supposed to be realized sometime
in the future will itself be an intermediate order. In the non-discrimination Directives
regarding sex, the role of organizations is specified in greater details and in more
obliging ways than in the Directives relevant to non-names. This indicates, of course,
that non-discrimination rights are not seen as sufficiently powerful in themselves. And
the support given by content rights is not enough. The deep-rootedness and all-

permeating nature of discrimination on grounds of sex must be addressed in other
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ways. Nothing indicates that these judicial elements and these organizations are meant
to be only temporary. This, in turn, makes us assume that the contextualizing principle
of interpretation will maintain its importance; there will hardly ever be a time in which
the formal principle of non-discrimination will suffice.

In other words, we are confronted with an order which both possesses an
intermediateness which is supposed to be only temporary and an intermediateness of a

permanent nature.

Naturally, the hierarchy also confirms existing laws and arrangements.

In terms of negative confirmation, the hierarchy covers a wide material area but is also
characterized by extensive exemptions, especially temporary exemptions meant to give
the national systems time to adjust to a less discriminating future. Permanent
exemptions are laid down as well, though - regarding educational institutions, media,
the private space of the family as well as places of ‘privacy’ or ‘decency’ in general.
Not to mention the areas of law which do not fall within the competences of the EU at
all, family laws and immigrant laws for instance.

It is interesting that the permanent exemptions largely concern some of the most
important institutions as far as cultural education is concerned: the family, the media,
educational institutions. Considering the all-permeating nature of discrimination on
grounds of sex and the problem of multiple layers of discrimination, as discussed
above, these exemptions are obviously crucial.

A regards justification of discrimination, the hierarchy is not characterized by as many
and as developed ‘escape-routes’ as is the hierarchy of non-names. The judgments
concerning the ‘occupational-requirement-provision’, however, are noteworthy. They
certainly confirm well-established male and female roles.

Finally, the discrimination ground ‘sex’ is not given free as a non-name; its meaning has
been fixated in the shape of at least six different qualifications of the discrimination
ground. This means that forms of discrimination which are based on other
understandings of the meaning of sex than those implied in the established
qualifications, are left untouched. As argued above, the fixations of the possible
meanings of the discrimination ground are - in spite of the limitations they imply - not
unreasonable; a completely ‘freed’” discrimination ground would endanger either the
law or the institutional orders within which the law was applied.

In other words, the hierarchy negatively confirms a number of existing laws and

arrangements. To some extent, a wider material scope could have served to counteract
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the problem that discrimination on grounds of sex permeates practically all social
institutions. On the other hand, opening all corners of the social terrain to non-
discrimination law (by way of an extended material scope as well as by way of a free
interpretation of the discrimination ground sex) would affect the existing social orders
so radically that it would undermine them - had the efficiency of the law not been

undermined before that happened.

In terms of positive confirmation, the hierarchy shares, naturally, an important feature
with the other hierarchies, namely that of reproducing national rights. However, in
connection with the unfolding of the principle of non-discrimination as discrimination
(‘positive discrimination’) or on the basis of discrimination (‘special protection of
women’), non-discrimination rights can sometimes resemble substantial rights. The
non-discrimination Directives concerning sex encourage positive discrimination of
women, or alternatively, of ‘the underrepresented sex’. This means of course that they
allow for positive discrimination which already exist in they member states, but they
may also give rise to new national rules regarding positive discrimination. To the extent
that the court lays down, in connection with the principle of ‘special protection of
women’ some general rule (such as the rule that pregnant women cannot be
dismissed), we may also say that a substantial right has arisen from the principle of
non-discrimination.

These are exceptions from the general pattern, of course. But they are important
exceptions (especially the rule that pregnant women cannot be dismissed plays a
significant role in the case-law). They reveal to us that discrimination unfolds on
different conditions than non-discrimination. In principle, positive discrimination is
merely the logical reversal of non-discrimination (‘there shall be discrimination’). But
since laws are build on discrimination, and not on non-discrimination, the introduction
of a new element of discrimination is equal to the introduction of a new law (whereas
the introduction of an element of non-discrimination merely loosens the discriminatory
architecture of an existing law). As for the principle of ‘special protection of women’, it
is manifested primarily as as-if-rights, implying other comparisons than that of men
versus women. But with respect to certain issues (such as dismissal), the CJEU has
transformed an as-if-right into a substantial right - a transformation which is not only
logically possible, but also intuitively convincing on the basis of an original distinction
between women and men expressed in the name “Woman in so far as she is subjected to

circumstances which can only affect women’.
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So, the hierarchy reproduces, like the other hierarchies, national rights and hereby
national criteria and various forms of discrimination. But to a small extent, new
substantial rights can be said to have arisen from the principle of non-discrimination in
its manifestations as discrimination.

Also, we should consider, like we did when analyzing the hierarchy of non-names, to
what extent conceptual worlds are being build which positively confirm existing
orders. In connection with the temporarily accepted forms of discrimination - the
exemptions laid down in the Social Security Non-discrimination Directive - the internal
needs of the national systems are not only emphasized by the CJEU, but developed
conceptually in terms of a financial equilibrium criterium and a consistency criterium.
But apart from that, the establishment of the existence of fundamental differences
between the sexes constitutes a crucial conceptual contribution (mostly on behalf of the
court, but also implied in the legislation) - and a most powerful way of confirming an
already existing deep-rooted general understanding.

We have already analyzed the presumptions of fundamental differences between men
and women, namely in the Interzone-chapter, and we have referred to some of the
results in this chapter as well; there is no reason to repeat the analysis. We shall merely
recall that these presumptions circulate around three elements: an abstract difference
between the sexes (the difference ‘as such’); differences related to maternity; and
differences springing from a somehow intricate relationship between women and
violence.

We shall also recall that since these are fundamental presumptions, they must be
understood in accordance with the temporal logic of universal law: they concern
conditions which have always and will always characterize human life; simultaneously,
however, they are to be continuously re-installed as such through the law. Clearly,
positive confirmation in the shape of universal confirmation constitutes the strongest
possible kind of positive confirmation.

The conceptual foundation reflected by the names in the middle and the top of the
hierarchy, ‘sexual self-reflections through sexual other-reflections’ is entangled in the
same universal logic. As analyzed above, fundamental presumptions are in play in
connection with all of the signifiers in question - in the substances of the signifiers in
the top of the hierarchy and in the attributes of the signifiers in the middle of the
hierarchy. This does not mean that ‘sexual self-reflections through sexual other-

reflections’ are only unfolded in universal ways in the hierarchy. In most of the
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particular applications of the law, such reflections are implied in a historical-cultural
way, that is, they concern given contemporary ways of distinguishing between men
and women. But in any case, the core of the conceptual foundation is universal. It
concerns the issue of being a self. Or to put in the words of the Interzone-chapter: the
civilizational self presupposes a more fundamental self, and that fundamental self

depends on being one sex in contrast to the other sex.

Again, we have reached a point of the analysis from which we cannot continue any
further. In order to understand the significance of these universal conceptual
contributions to the ideal order, another kind of analysis is clearly required, namely an
analysis of the qualifications carried out by the CJEU with respect to the basic logics of

the anchors of order presumed by the law.

Chapter 25

The Social Structure of the ‘ideal order’

We have now constructed the three hierarchies, and the time has come for an
integrating analysis. All along, we have been interested in the social structure
considered as a whole, and not just in the three hierarchies. We shall now attempt to
bring the three hierarchies together within an overall construction which takes into
account both the clear hierarchical aspects they entail as well as the aspects which defy
any hierarchical construction.

More precisely, we may ask: Is the social structure of the ideal order a hierarchical
structure? Relying on many or few social categorizations? Or is it an egalitarian
structure? Would there, in any case, be a foundation of equality - something which is
common to all people of the order? And lastly, is it a fixable social structure, or are
names and rights so fluid that no social structure can be determined once and for all,
only logics and purposes?

I will argue that we are confronted with all of these features - and in rather complex
combinations. We shall need to characterize the social structure of the ideal order by
way of three different and complementary perspectives: The social structure we are
facing is in some respects a hierarchical structure, and in some respects it is a fluid
structure implying a particular idea of equality. Finally, it is a structure which is based

on presumptions of a common, human foundation, but crucially, this foundation does not
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give rise to common rights. For this reason, it can neither be seen as belonging to the
hierarchical aspects nor to the fluid aspects. Rather than constituting a separable
element of its own, the common, human foundation pervades the social structure in all

its parts.

The hierarchical aspects of the social structure

- the celebration of a certain idea of a normal life

Certainly, it is possible to draw a hierarchy representing the social structure as a whole.
Clear hierarchical structures are not only gained from the hierarchy of names - which is
the only hierarchy among the three which comes close to being a hierarchy in a
traditional sense, not disrupted or intransparent, and based on categorizations of
people. Also the two other hierarchies imply hierarchical structures, but indirectly or
negatively. By way of their asymmetrical mirroring of the focal points of the hierarchy
of names, their exclusions and justifications, their reproductions of national rights, their
principles and horizons, they both confirm and complement the hierarchical structures
of the hierarchy of names.

It should be noted, though, that although the hierarchy we can draw is a clear hierarchy
in the sense that it unquestionably implies that some people (according to certain
categorizations) are far more privileged than other people (according to other
categorizations) in terms of rights, it is also a complex and dynamical hierarchy,
characterized by an endless number of sub-names, including combinations of names

and sub-names, internal dynamics and vast greyish areas.

Hierarchical aspects derived from the hierarchy of names

Several of the main hierarchical aspects are given to us directly from the hierarchy of
names. Accordingly, we may begin by rapidly summarizing the main hierarchical
aspects which we derived from the analysis of the hierarchy of names.

Those who are both ‘EU-citizens’ and ‘“Workers’, as well as their ‘Family-members’,
make out the upper layers of the social structure, when considered as a hierarchy.
Reversely, those who cannot claim any of these names make out the very bottom of the
social structure. In many cases, they would be practically excluded. Those who can
claim the name ‘EU-citizen’, but not the name ‘Worker’ (in any of its possible
meanings) will belong to the lower levels of the social structure as well, along with
their family members, unless they are capable of self-support, due to other economical

sources than work. Likewise, a ‘“Third Country National” who is a “Worker” will belong
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to the lower levels of the structure, along with ‘Family Members’, unless other criteria
are satisfied, concerning capabilities of self-support and length of residence.

When that is said, the name “Worker” covers so huge differences that there are parts of
the name which extends towards the bottom of the social structure, even if we only
consider ‘EU-citizen Workers'. In other words, a person may be an ‘EU-citizen’ and
‘Worker’, but belong to the lower parts of the social structure. That would be true,
especially, for job-seekers without a working history, people who are covered by social
security benefits but has never worked and will never work, extremely mobile people
and job-seekers who have no income what-so-ever.

In the middle of the social structure, we find those EU-citizens who are not “Workers’,
and not ‘Family-members’ of ‘EU-citizen Workers’, but who are capable of supporting
themselves due to other sources (like f.instance study funding from their own member
state or from private funds). In the middle, we also find those ‘Third Country
Nationals” who can satisfy certain criteria, primarily with respect to length of residence
and self-support, but also with respect to education and professional experiences, - or
who have found other legal doors (through national law or particular international
agreements) to transnational mobility within the EU. Retired people belong to the
upper levels of the structure if they have a working past in the state of residence, in the
middle, if they have not, but can support themselves, and in the lower parts if they
cannot satisfy any of those criteria.

It should be mentioned as well that that the earning of social rights is hugely
important. Those who have already earned rights (primarily through work, but also
through various kinds of ‘memberships’ of the national welfare systems) will generally
belong to the middle or higher levels of the structure, whereas those who have earned
none, or only few and weak, will belong to the lower levels. On the other hand, the
amount of work presently carried out, the level of pay and the nature of the working
contract do not directly influence the position of a person within the social structure.
Indirectly, those factors will be influential, though, since they are likely to affect the
possibilities of earning rights.

Completely excluded are a large number of ‘Third Country Nationals’, especially the
illegal “Third Country Nationals’. And in practice, a number of EU-citizens - who are
dependent on social assistance in their own member state and who have not found

work in another - will be excluded from entering the hierarchy.
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Clearly, the focal points of the social structure is EU-citizenship, work and family.
Internal dynamics are created by the building up of a working history, by stability and by
the will to work and integration - primarily in the national labour market, but also in the
national systems and the society in a broader sense. In addition, the capability of self-
support is crucial for “Third Country Nationals” as it is for those ‘EU-citizens” who are
not ‘Workers’. Also, ‘Third Country Nationals’ must prove their good will as such in
order to move up in the hierarchy; they are subjected to a general suspicion of fraud
and abuse.

Apart from all of those features, it is a social structure which confirms national
hierarchies and forms of discrimination due to its reproduction of national rights and
due to the fact that national labour markets are based on competition. Naturally, it will
vary from state to state what are the crucial factors. However, we can safely say that the
significance of factors such as education, language, working experience, social status,
social connections and capabilities, level of income and a general will to ideological
adaption, not to mention pure luck, will generally be reproduced - that is, they will
characterize the social structure of the ideal EU-order as well.

For the same reasons - the reproduction of national rights and the fact that national
labour markets are based on competition - inter-European hierarchies are confirmed.
Citizens from certain member states will generally be in a more difficult position with
respect to finding work in other member states than citizens from other member states -
due to their language and culture, the general education offered and the forms of
working experience possible in their original member state. Likewise, the differences
between national welfare systems are reproduced. Accordingly, nationality does play a
role in the social structure, not just with respect to the difference between ‘EU-citizens’
and ‘Third Country Nationals’, but also with respect to the differences of nationality of

EU-citizens.

Hierarchical aspects extracted from the hierarchy of non-names and the hierarchy of

signifiers in-between names and non-names

The other two hierarchies - the hierarchy of non-names and the hierarchy of signifiers
in-between names and non-names - confirm, indirectly or negatively, the social
structure which can be derived from the hierarchy of names.

They both focus extensively on matters of work, especially the integration of people in

the labour market who would otherwise be in risk of being excluded from it. But apart
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from that, the two hierarchies mirror, according to our analysis, fundamental
problematics of citizenship, work and family.

Also these hierarchies reproduce national rights - and hereby national hierarchies and
forms of discrimination. And crucially, the discrimination grounds entailed in them do
not include grounds such as ‘language’, ‘property’, ‘education’, ‘talent’, ‘competences’,
‘personal appearance’, ‘working experience’, ‘social status’, ‘income’ and ‘political
opinion’ - discrimination grounds which are deeply embedded in contemporary
structures of power.

Finally, it is noteworthy that the issue of ‘nationality’ is explicitly excluded from the
scope of the Race Equality Directive. This confirms, of course, that discrimination
against Third Country Nationals on the grounds of their legal status as ‘“Third Country
Nationals” is not prohibited; on the contrary, that kind of discrimination constitutes a
significant feature of the social structure.

The hierarchy of non-names and the hierarchy of signifiers in-between names and non-
names do not only confirm the social structure which can be derived from the hierarchy
of names, they also add more aspects to it.

Firstly, they tell us that certain factors should not influence the position of a person in
the social structure. ‘Racial or ethnical origin’, ‘age’, “disability’, ‘sexual orientation’,
‘religion or belief” and “sex” should not determine whether a person would belong to
the higher or lower levels of the structure - neither in case the person can be
characterized, him- or herself, by those factors, nor in case he or she can otherwise be
closely connected to those factors. As we know, their respective meanings are highly
ambiguous, - for which reason we can only indicate that the mentioned factors play a
negative role in the social structure in its manifestation as a hierarchy, we cannot define
them.

But also from the exemptions and ‘justifications of discrimination” which play a huge
role in both hierarchies, we can derive a number of other features. It is clear that the
rights of young people who have a whole working life in front of them are prioritized
higher than the rights of older people who are close to retirement. Religious people are
seen as representing a continuous problem. Handicapped people are protected in a
number of ways, but no guarantee of financial support is given - which means that
employers may not be able (or willing) to afford the necessary expenses in relation to
the employment of handicapped people. With respect to a number of social rights

(those involving the condition of marriage), homosexual people can only be helped if they
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reside in countries in which a developed rights regime for homosexual couples already
exists. Due to severe conceptual difficulties and limitations haunting the discrimination
ground ‘racial or ethnic origin’, a large number of people who originate from countries
outside of the EU, who deviate culturally from established norms, or who merely look different
or speak differently, may not be helped by EU non-discrimination law.

As for men and women, they appear to be granted equal importance. Yet,
intransparencies are huge with respect to this matter. We can say, however, that women
who are mothers are given special attention. We also saw that transsexuals are prioritized
highly.

All these features are clearly hierarchical features. Certain people - according to certain
categorizations - are prioritized higher or lower. Naturally, these hierarchical features
would need to be combined with the hierarchical features derived from the hierarchy of
names, while taking into account the particular nature of the respective problematics
involved. Thus, an unemployed person who is handicapped or manifestly religious
will be positioned lower in the social structure than an unemployed person who is
neither - in spite of non-discrimination law. A homosexual person who is the partner of
a ‘Worker’ who has earned pension rights will be positioned lower than a non-
homosexual spouse of a “Worker” with pension rights - in spite of non-discrimination
law. An old person who is a “Worker” will be positioned lower than a young person

who is a “Worker’ in so far as the risk of dismissal is concerned.

The ‘normal life” - the destiny of today

When thus reconstructed - as a hierarchical structure based on categorizations of
people - the social structure displays to us the idea of ‘the normal life’, its phases and
different aspects. ‘The normal life’ circulates around work and the paths towards work
and away from work. For many people, dynamics are accessible; it will be possible to
move upwards in the social structure, towards the full grown working life, the full
grown memberships of systems of rights, the full grown societal integration,
institutionally and mentally and the full grown family life, implying close economic,
practical and emotional interdependencies. The normal life can be realized in many
different places. This is ultimately the possibility, the freedom, implied in the social
structure, apart from the possibility of realizing the normal life as such: the full grown
working life, memberships, societal integration and family life is not bound to a
particular place, namely the state of which a person is a national citizen, but may be

realized in many other states, as long as a certain degree of stability can be
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presupposed. - However, for many other people, it will never be possible to move to
the higher levels of the social structure and realize the ‘normal life’ in its full grown
sense. Third Country Nationals will never reach the higher layers of the social
structure, only the middle layers. Others - such as homosexuals, religious, handicapped
or old people, or people who deviate from established norms culturally, historically, or
in terms of appearance - may very well reach the higher layers, but they may also be
hindered in doing so; the non-discrimination law which supports them is full of holes
and escape-routes. Finally, there are those which will neither reach the higher nor the
middle levels due to factors in relation to which there might be national regulation
(such as institutions and policies of general education), but which are certainly not
regulated according to any idea of non-discrimination (rather, institutions and policies
will generally enhance and not diminish the discriminatory importance of the
differences implied): ‘talent’, ‘intelligence’, “personal appearance’, ‘social connections’,
‘social status” ‘language’, “property’, ‘education’, ‘competences’, ‘working experience’,
‘income” and “political opinion’” - just to mention some of the important discriminating
factors which are deeply embedded in contemporary structures of power and
reproduced by the ideal order of EU-law.

So, this is a social structure which celebrates a certain idea of a normal life. Although
freedom, variety and flexibility belong to this normal life, the contents of it are also
largely determined. Moreover, the normal life characterizes everybody belonging to the
social structure, only to different degrees. More precisely: the lower layers of the social
structure are not characterized by another idea of the normal life, but simply by a
deficient realization of the same idea, in one or more respects. By moving upwards in
the social structure, a person will be given the conditions of possibility for realizing this
idea in a fuller sense. It is also so, however, that in order to move up in the hierarchy, the
idea of the normal life must be realized in a fuller sense. Means and ends, contribution
and reward are closely connected.

It should be recalled that “Third Country Nationals” are only given the possibility of
realizing the idea of the normal life in its full sense with respect to its aspects of
determination, not with respect to its aspects of freedom, variety and flexibility. ‘“Third
Country Nationals” who move upwards in the social structure will be rewarded with
mobility rights and work access rights and family-related rights (family reunification
rights as well as derivative rights for ‘Family-members’). But they will never have the

free movement rights and the non-discrimination rights connected to the EU-
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citizenship. EU-citizens who cannot and will never be able to work will never reach the
higher layers of the structure, either. Apart from that, a range of other people will be
hindered in realizing the idea of the normal life in its full sense. But as already stated,
no other idea of the normal life will describe them instead, they represent deficient
lives.

How about the completely excluded, then? The illegal ‘Third Country Nationals’ as
well as legal “Third Country Nationals” who have found no legal door to the regime of
EU-rights. Or those who are practically excluded, the wanders who move from country
to country, or the prisoners of the national systems (those who rely on social
assistance). One could say, that through these excluded, forgotten or ignored people,
we gain glimpses of lives which are not merely characterizable as deficient lives in
relation the idea of the ‘normal life’, but which are lives of a different nature. But of
course, when seen through the prism of the law we have dealt with, these lives are
shadow-lives. Whether happy or unhappy (and many of them will be unhappy), we
are conceptually blinded with respect to their nature.

As it appears, we are confronted with a social structure which is not without
totalitarian aspects - although it is a totalitarianism which is realized as a regime of
rights and not as dictatorship. I am not saying that there is no way out. As it appears
from the reflections above, the lives of the excluded or ignored are lives which are
clearly ‘outside’. A person may even choose a life among the excluded or ignored, or a
life in the lower layers of the social structure. In this sense, we are not confronted with
totalitarianism. But in a deep conceptual sense, we are facing totalitarianism: there is
only one vision of the normal life (although it entails many variations); and this vision
represents the reward as well as the contribution, that is, it does not only represent the
duties which must be performed, but also that which is gained through those duties.
What about human rights, we may ask? Do they not represent a higher, dignified life,
do they not represent the unfolding of freedom, not least spiritual freedom, including
the forming of new communities and hereby new ‘normal lives’ (both in the sense of
particular communities, and in the sense of being part of reforming the national
community)? Truly, this is what human rights represent when looked upon historically
as well as ideologically. But as we have seen, within EU-law, human rights function as
interpretational aspects in connection with the application of EU-rights. That is, they
are not for everyone, but only for those who can claim other rights (namely EU-rights);

they require that a person belongs to the social structure and is not excluded from it.
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And the higher the position in this social structure, the stronger the interpretational
aspect provided for by the integration of human rights. In other words, human rights
are being integrated completely in the social structure with respect to its hierarchical
aspects. Accordingly, they are being connected to the ‘normal life’ - as qualifying
aspects of it, we might say. The fundamental right to a family life is being connected to
the realization of a working life; fundamental rights of the child are being connected to
possibilities of being socially integrated; the right to ‘a decent existence’ is being
connected, as well, to the realization of societal integration according to a range of
criteria.”’®

In a short while, we shall consider to what extent and in what sense human rights do
indeed ‘qualify’ the meaning of the ‘normal life’. In this part we shall merely note that
within the context of EU-law, they do not point to the existence of another kind of life.
So, if we were to characterize this ‘normal life” which dominates the social structure, as
its only vision, what would be its essential characteristics? As stated above, the vision
of the normal life implies the realization of the full grown working life, full grown
memberships of systems of rights, full grown societal integration, institutionally,
mentally and politically, and the full grown family life with its manifold asymmetrical
internal dependencies. The normal life is not bound to a particular cultural context, but
can be realized many different places. A certain degree of stability is required, though.
As it appears, the ‘normal life’ is not essentially about culture (although cultural
integration is certainly involved). It is not essentially about the level of income, either
(although that plays a part as well with respect to the possibilities of earning rights -
and, in the lower layers, with respect to meeting certain conditions of rights). Finally,
the ‘normal life” is not essentially about the kind or amount of work carried out, in a
particular period of a life or over a life course as such (although that obviously plays a
part with respect to the possibilities of earning rights). The ‘normal life’ is essentially
about the belonging to different communities which can be qualified as institutional
orders. Since there is no alternative vision implied in the social structure, only deficient
realizations of the normal life, we may indeed say: These communities constitute the
destiny for all those subjected to the law we have dealt with (from the point of view of
that law). It is a destiny which can be escaped only in a shadow-land the nature of

which we are cut off from envisioning.

776 Case C-60/00, Carpenter (analyzed in chapter 5); Case C-571/10, Kamberaj (analyzed in chapter 6);
Case C-540/03, Parliament versus Council (analyzed in chapter 8)
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Above, we have talked extensively about signifiers of destiny; we have said that non-
names as well as the dominant signifiers of the hierarchy between names and non-
names are signifiers of destiny. How are the signifiers of destiny related to the
communities that constitute destiny? And what does destiny mean, exactly, in relation

to both? These questions will be considered in the following.
The fluid aspects of the social structure - transhistorical aspects of destiny

The social structure of the ideal order is not only characterizable as a hierarchical
structure based on categorizations of people. It also contains fluid aspects.

The fluidity of the social structure can be described as follows. A range of rights are not
granted to pre-defined right-holders. As we have seen in connection with non-names,
but also to some extent in connection with the signifiers in-between names and non-
names, precise definitions of rights-holders in the form of fixed categorizations only
arise in connection with the particular applications of the law. Continuously, categories
arise and die. In other words, it will change continuously which people will attempt to
claim and be able to claim the rights in question. In addition to that, as we have also
seen, it is not only the right-holders, but also the rights themselves which are vaguely
defined with respect to the exemptions and ‘justifications of discriminations” which
apply and - in the case of signifiers in-between names and non-names - with respect to
the particular logic of rights which apply. For these reasons, the rights in question do
not only contain certain fixable hierarchical features (as outlined above), they also give

rise to fluid hierarchies, hierarchies that change continuously.

Sources of the fluid aspects

Non-names constitute, naturally, the most radical source of the fluidity of the social
structure. No right-holders are designated at all. Apart from that, non-names are
characterized by unwantedness, they correspond to differences which are meant to be
rendered insignificant by the law. Only in the particular applications of the law are
names, paradoxically, invented and articulated. On top of that, the discrimination
grounds on the basis of which these particular names are created, are, in most cases,
caught by deep conceptual problems. And the non-discrimination rights themselves are
characterized by multiple escape-routes. We were not even able to determine whether
some non-names are stronger than others; we found that they were all weak, but for

different reasons, which meant that we could not establish an actual hierarchy, neither a
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flat nor an upright hierarchy. Accordingly, non-names are as elusive as can be; the
categories they give rise to are highly unpredictable and volatile.

It should be mentioned, though, that the particular names which arise in particular
cases will, to some extent, “stick to the law’. That is, if the CJEU has, in a particular case,
made clear that homosexual people are doubtlessly covered by the discrimination
ground ‘sexual orientation’, then the particular name ‘a homosexual’” will hereafter
exist in the case-law, not only as a particular name, but also as general name which can
form the basis of future particular names. Fixations of the non-names will occur. Some
of these fixations are so obvious that they can hardly be avoided. For instance, it can
hardly be avoided that the particular name ‘a handicapped person’ becomes a general
name in relation to the discrimination ground ‘disability’. Fixations are not only the
work of the CJEU. Also those who analyze the case-law of the CJEU (like I do in this
dissertation) will tend to create fixations. If it were not for such fixations (partly
prepared by the CJEU, partly created by my self), it would not have been possible to
conclude, {. instance, that young people are given a higher priority than older people in
the social structure - as I did in the last section.

In short: fixations are unavoidable, from the point of view of the law as well as from the
point of view of the analysis of the law. Due to fixations, non-names do not only give
rise to fluidity, but also to fixable hierarchical structures. However, we should not
forget, that fundamentally, non-names are unfixable. In case the CJEU should some day
forget it, the court would have abandoned the fundamental logic of the principle of
non-discrimination (that is, the non-significance logic) and replaced it with another
logic of non-discrimination, based on defined categories of persons (that is, the as-if
logic).

Also, the signifiers in-between names and non-names give rise to fluidity. Although the
discrimination ground of ‘sex’ is not given free as a non-names, it is largely flexible. We
detected (at least) 6 fixations of the meaning of the discrimination ground, which had
given rise to 7 general names, the double-names ‘Man in contrast to being woman’ and
‘Woman in contrast to being man” and the non-name ‘transsexuality’. But it is certainly
not unlikely that the meaning of the discrimination ground could be further developed
through the case-law, resulting in more general fixations. And even if that should not
happen, it is not all of the 6 fixations of the discrimination ground which correspond to
defined categories of persons. One of the fixations has the form of a qualification of the

discrimination ground, namely ‘transsexuality’. It is not the category of ‘transsexuals’,
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but the issue of ‘transsexuality’ which is crucial in the relevant judgments.””” Another of
the fixations gives rise to the CJEU-established name ‘Woman in so far as she is
subjected to circumstances which can affect only women’. This name is not only highly
flexible, both with respect to its substantial meaning and with respect to the possible
particular names which can be established on the basis of it, it is also a metaphysical
name in the sense that it is based on a presumption of the existence of fundamental
differences between men and women. In other words, it does not as such correspond to
a category of person.

Furthermore, the logical inventiveness which characterizes the judgments related to the
discrimination ground of ‘sex” gives rise to fluidity. Different signifiers (corresponding
to different qualifications of the discrimination ground) are combined and replaced for
one another. Obviously, this enhances the fluid nature of those signifiers. But logical
creativity also renders the rights themselves unpredictable and flexible as far as
concerns their material scope and basic logical nature. The ‘substantive” interpretation
of the principle of non-discrimination - due to which hierarchical features become
intransparent and permanently temporary - has the same effect.

So, also some of the signifiers which are established in relation to the discrimination
ground ‘sex’ - especially those in the top of the hierarchy of signifiers in-between names
and non-names, ‘Woman in so far as she is subjected to circumstances which can affect
only women’ and ‘Transsexuality’, but also the most dominant signifiers, the double-
names ‘Man in contrast to being woman’ and “Woman in contrast to being man’, give
rise to fluid structures. This is so either because it is not defined in advance who the
right-holders are, or because the logical nature of the rights are not given in advance, or
finally because the interpretational principles by which they are applied are

intransparent.

Relations between the hierarchical and the fluid aspects

How may we assess the meaning of these fluid structure, in what way are they
significant to the social structure as such? Do they complement or counteract the
hierarchical structures?

As discussed previously, non-names as well as the dominant signifiers of the hierarchy
of signifiers in-between names and non-names can be called signifiers of destiny; they

concern aspects of human life which cannot simply be chosen. More precisely, these

777 - as argued in chapter 17 - but it should be recalled that huge confusion reigns with respect to this
matter.
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signifiers circulate around freedom from or adjustments of the cultural significance of
those aspects. We have also seen that the signifiers in question mirror the three focal
points of the hierarchy of names in the sense that they concern fundamental
problematics of citizenship, work and family, but that the mirroring is asymmetrical
because it is mainly within the area of work that possibility names are opened for those
who can claim the signifiers in question.

As concluded above, ‘citizenship’, “‘work” and ‘family” are not only the focal points of
the hierarchy of names, but of the social structure as such, when seen as a hierarchy.
These focal points are also indicators of the communities which constitute the destiny
of those subjected to the law we have dealt with - that is, they are indicators of the
institutional orders of work (the labour market and the employment relationship), the
order of the national welfare systems, the order of the family and the order of the state
as one. Accordingly, we may formulate the relationship between the fluid aspects and
the hierarchical aspects of the social structure as follows. The fluid aspects concern
certain destiny aspects of human life - captured by the concepts ‘racial or ethnic origin’,
‘age’, ‘disability’, ‘sexual orientation’, ‘religion or belief’” and ‘sex’. However, these
destiny-aspects are in fact destiny aspects of the human communities which constitute
the ‘normal life” of the social structure, seen as a hierarchy, in the sense that they reflect
fundamental problematics of these communities. But since these communities
constitute destiny themselves, we may say that the fluid aspects concern destiny-
aspects of the communities which are destiny, they concern destiny aspects of destiny. -
And the meaning of the fluid aspects is that human beings should be freed from,
wholly or only in certain respects, the cultural significance of the destiny aspects of the
destiny constituted by the human communities, so that they may realize, more fully,

destiny in this latter sense.

Two different meanings of destiny

Obviously, we shall need to qualify the concept of ‘destiny” - and consider whether two
different meanings of ‘destiny” are involved.

With respect to both kinds of aspects - the fluid aspects of destiny and the hierarchical
aspects of destiny - inescapability is at play. Otherwise, we could not utilize the concept
of destiny at all. But apart from that, they are quite different.

The fluid aspects of destiny concern trans-historical aspects of human life.
Predominantly, it concerns aspects which are inescapable as such: it is impossible not to

be either man or woman, or to be characterized by sex and sexuality, not to have a
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certain age, and not to originate from somewhere or being of a family which originates
from some or more places. It can be discussed whether it is possible not to have a
certain ‘religion or belief” (we have discussed that in the Interzone-chapter), but at least
it must be acknowledged that this aspect borders on constituting a general and trans-
historical condition of human life as well. Only the aspect of “disability’ is different; it is
possible not to be disabled. But apart from being predominantly inescapable as such,
these aspects are inescapable with respect to their particular manifestations. A person
cannot choose his or her particular age, origin, sex, sexuality, belief and cannot choose
not to be disabled. As discussed in the beginning of chapter 19, it could be argued that
with respect to some of the aspects, and especially the aspect of ‘religion or belief’,
personal will or at least cultural influences are involved. I argued that although
personal will and cultural influences are certainly involved along with forces of social
coercion, all of these aspects, in their particular manifestations, are essentially
characterized by ‘necessity’. In the case of ‘religion or belief’: if a person did not find
that a particular belief was the necessary belief, if he or she did not find that particular
belief to be inescapable, then that person would not believe in it at all.

So, the fluid aspects are trans-historical aspects which are, predominantly, inescapable
in the double sense that they are inescapable as such and inescapable in their particular
manifestations. Naturally, the cultural significance of these aspects have varied
historically. Especially, the significance of the particular manifestations have varied
historically, but also the significance of the aspects as such have varied. However,
throughout European history, these aspects have recurrently constituted crucial aspects
of differentiation (and discrimination) with respect to structures of power, social
structure and political ideology. Accordingly, we may conclude that the fluid aspects
are transhistorical aspects of destiny in a threefold sense: They have, throughout
European history, been inescapable as such, in their particular manifestations and in terms
of cultural significance.

The hierarchical aspects of destiny, in contrast, are not transhistorical, but concern the
contemporary situation. Hereby I do not mean that communities of work, of the state
and of family have not been crucial through out European history. But the hierarchical
aspects of destiny are exactly not fluid. That is, they do not merely concern
communities (of some kind) of work, state and family, they concern particular

communities of work, state and family, according to the institutional logics which can be
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derived from the law we have dealt with. Only these particular communities are the
destiny of the people subjected to the law we have dealt with.

The fluid and the hierarchical aspects are not only different in the sense that the former
are transhistorical and the latter are contemporary aspects of destiny. The fluid aspects
are aspects of destiny as event or occurrence. Sex and sexuality, age, origin, disability and
belief is something which happens to a person. It makes no difference whether the
occurrence of sex and sexuality, age, origin, disability and belief is understood to be an
occurrence of nature or an occurrence which involves social forces or an occurrence of
pure randomness. In any case, we have no access to any underlying, governing laws -
neither with respect to the fluid destiny aspects as such, their particular manifestations
or their cultural significance. - In contrast, the hierarchical aspects of destiny are aspects
of destiny as regularity. Certainly, the communities in question are something which
happen to the people subjected to EU-law. But they do not merely happen. They
happen as inescapable regularity.

Closely related to the distinction between mere occurrence and regularity is the
distinction between individual and collective destiny. The fluid aspects of destiny strike
both as individual and collective destiny. As explained above, the aspects as such are
common to all people along with the cultural significance of these aspects as such. But
in their particular manifestations, they strike both individually and collectively. It is the
individual who is a woman, who is disabled or who has a particular belief - in contrast
to another individual who is a man, who is not disabled and believes in something
different. On the other hand, the fluid destiny aspects in their particular manifestations
are of course also collective aspects in the sense that they are shared between many
different individuals. And the cultural significance of the particular manifestations will
be common to all people who can be said to share the same culture, in a given historical
situation. - In contrast, the hierarchical aspects of destiny strike only as collective destiny.
In short: The fluid aspects of destiny are transhistorical, they have the form of event or
occurrence, and they strike as individual and collective destiny, - whereas the hierarchical
aspects of destiny are contemporary, have the form of reqularity and strike as collective

destiny.

Eliminating the significance of one kind of destiny for the sake of another

Having qualified the concept of destiny in relation to the fluid and hierarchical aspects,
respectively, we may now complete our reflection as to the meaning of the fluid

structure in relation to the hierarchical structure.
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The destiny of today - particular communities of citizenship, work and family - is
marked by certain transhistorical aspects of destiny. These transhistorical aspects strike
human beings as events, they merely occur. Furthermore, they strike individually in the
sense that they strike differently; they are aspects of differentiation, not of
commonness. And finally, as far as their cultural significance is concerned (as such, but
especially regarding their particular manifestations), they change over time.

In the ideal order, the present cultural significance of these transhistorical aspects is
meant to be either eliminated or adjusted. To be more precise: In the case of the aspect
of ‘racial or ethnic origin’, the cultural significance of this aspect is meant to be
eliminated as such (since that expression is not meant to have a conceptual meaning at
all), but in the case of the aspects of age, disability, sexual orientation and religion, their
cultural significance is only meant to be eliminated with respect to their particular
manifestations, and only in certain respects and under certain circumstances. In the case
of the aspect of sex, its cultural significance is only meant to be adjusted (differences
between the sexes are assumed to be fundamental and are upheld through the law). In
all cases, however, the cultural significance of the transhistorical aspects of destiny are meant
to be eliminated or adjusted so that they will not prevent human beings from being part of
the destiny of today - the particular communities of citizenship, work and family.

But what does it mean that the transhistorical aspects appear as fluid aspects of the
social structure? What difference would it have made, had we not been confronted with
non-names or signifiers in-between names and non-names, but only with names? What
difference would it have made, had the law stated: ‘there shall be no discrimination of
homosexuals, muslims, old people, women (etc...) in comparison to those who are not
homosexuals, muslims, old or women (etc....)?

It is clear that EU-non-discrimination law is formulated in accordance with the
historical feature of the transhistorical aspects of destiny: The cultural significance of
these aspects changes over time, especially as far as their particular manifestations are
concerned. Muslims may be subjected to discrimination in certain historical situations
whereas in other situations, Christians or Atheists would be the victims of
discrimination. Likewise, EU-non-discrimination law is formulated in accordance with
the individual nature of the transhistorical aspects in question: Since different
individuals are struck by these aspects in a differentiated manner, multifold

discrimination within the same historical situation will also be possible.
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But by taking the consequence of the historical and individual features of the
transhistorical destiny aspects in question, EU-law also enhances the processual or
‘never-ending’ nature of these aspects as well as the element of ‘individual destiny” vis-
a-vis collective destiny.

Firstly, since both signifiers and rights are fluid (definitions of right-holders and of
rights only arise in connection with particular applications), the ideal order becomes,
essentially, processual. Naturally, also the hierarchical structure gives rise to continuous
developments; it is highly dynamical, as clarified above, both with respect to the scope
of names and rights. But the hierarchical structure defines a framework of names and
rights on the basis of which developments take place. In contrast, the fluid structure is
essentially processual. It belongs to the very nature of it that neither signifiers
(substances) nor rights (attributes) can be defined in advance; only logics can be
defined in advance, and not even fully so. This implies as well, of course, that forms of
discrimination cannot be defined in advance. In the ideal order, new forms of
discrimination will continuously arise - and be combatted with respect to their cultural
significance. That is, the transhistorical destiny aspects will continuously show new
faces, appear in new particular manifestations - and be dealt with as manifestations of
the transhistorical destiny aspect. Any presumed order meant to be combatted by a
given law is ascribed a ‘never-ending’ nature by that law (because otherwise the law
would be obsolete; as long as the law exist, violation of the law is presumed to be a
possibility). But in the case of the transhistorical destiny aspects, they are not only
presumed to exist and give rise to discrimination, they are presumed to exist as fluid
destiny aspects which will never stop developing into ever new forms.

This enhancement of the ‘never-ending nature’ of the transhistorical destiny aspects in
the ideal order has some obvious advantages seen from the point of view of the
potential right-holders. Non-discrimination law becomes extremely flexible - capable of
capturing, in principle, a manifold of different and at this point even unknown forms of
discrimination. Likewise, there is a liberating element in the fact that the potential
victims of discrimination are not defined in advance. No particular groups of people
are stigmatized in general, are defined in general as potential victims of discrimination.
Conceptualizations - and in particular the conceptualizations of law - are sources of
discrimination themselves. - On the other hand, we are confronted with an ideal order
which does not only stand in a tensional relationship to a presumed order of

discrimination, but which also enhances the never-ending nature of that presumed
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discrimination by emphasizing the unfixable and ever-developing nature of it. In the
ideal order, the cultural significance of the transhistorical destiny aspects is met and
combatted (to different degrees), but transhistorical destiny as such is confirmed. And
not only confirmed, but confirmed as blind and unknown - for which reason law itself
becomes blind and unknown.

Secondly, since signifiers are fluid, the element of ‘individual destiny’ vis-a-vis
collective destiny is enhanced. It is not only so that it is individuals who are struck by
the transhistorical aspects of destiny. There is no general conceptualization of how they
are struck. Definitions and concepts arise in the particular application. This means of
course that the individual who is struck by the transhistorical aspects of destiny is alone
with his or her destiny - since that destiny is essentially particular, so particular that it is
not fixated in general.

Also, it is worth noting that in the law, the different transhistorical aspects are not
connected, neither directly nor indirectly. As analyzed above, internal dynamics
between the discrimination grounds in question are limited and largely unimportant.
Conceptually, they are not being connected, either - although our analysis has
displayed that conceptual relations can certainly be established (the six discrimination
grounds mirror, in each their way one or more of the focal points ‘citizenship’, “work’
and ‘family’). In the ideal order, the different transhistorical aspects appear as disparate
life aspects.

In short: The individual victim of discrimination is alone with his or her destiny - this
destiny is particular and unfixable and unknowable in advance, and it is unrelated to
other transhistorical aspects of destiny - whether manifested in the life of the same

individual, or in the lives of other victims of discrimination.
The fundamental aspects of the social structure

Finally, the social structure of the ideal order contains some fundamental aspects, next
to the hierarchical and fluid aspects. It is a structure which is based on presumptions of
a common, human foundation.

In the Interzone-chapter (chapter 21), we analyzed and developed conceptually this
common human foundation. However, as we are now to integrate the conclusions of
the Interzone-chapter in the construction of the social structur of the ideal order, we

shall have to incorporate, as well, a consideration of the rights which are associated
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with this foundation, that is human rights or rights which are in principle ascribed to
‘Everyone’.

As explained above, human rights are not - or at least only to a small extent - granted to
all humans. If they had been granted to everyone, the common human foundation and
human rights would have belonged to the hierarchical aspects of the social structure,
that is, the name ‘Human’ would have been a name in its own rights, definable in terms
of substance and attributes. But we have found that within EU-law, the name
‘Human’ (or the more neutral sibling ‘Everyone’) is a powerless name as such. Nor do
the common human foundation and human rights belong to the fluid aspects of the
social structure. The common human foundation is not a signifier at all. Not only is it
not identifiable with the name ‘Human’ (although it can be associated with this name),

it does not constitute a fluid signifier either.

The common human foundation is not a signifier, but a foundation which pervades the

law

So, we are not facing a signifier, characterizable in terms of substance and attributes.
What we are facing is, on the one hand, assumptions as to a common human
foundation underpinning EU-law as a whole, and, on the other, human rights which
function as interpretational aspects of other rights ascribed to more particular names
(or other kinds of signifiers) in the sense that they serve to strengthen or limit these
other rights.

Again, it would be wrong to understand this complementing role of human rights in
the light of the name ‘Human’. Not only does the name ‘Human’ not function as a
name in its own right, I do not believe we should see it as a name which is combined
with other names either. It is not so that, for instance, a combination of the name
‘Human’ and the name ‘EU citizen’ is created with the result that the name ‘EU citizen’
is strengthened in certain respects. That would have the absurd implication that only
only those who can claim the name ‘EU-citizen” or ‘Worker’ or one of the multiple
other names or signifiers of the social structure would be ‘Humans'.

Let us dwell on this absurdity for a minute. Certainly, an interpretation of that kind
could be pursued: Only those who can claim one of the signifiers of the social structure
are ‘Humans’ whereas all those who are excluded from the social structure are not;
illegal ‘Third Country Nationals” would not be ‘Humans’, then, and many legal “Third
Country Nationals’ as well as the weakest and most dependent people within the

national systems would be on the border of humanity as well. It would be a cynical
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interpretation of the law - but certainly feasible in spite of its absurdity. Throughout
Western history, different groups of people have been deemed to fall outside of
‘humanity’ - non-Christians, slaves, pirates and (today) terrorists. Why should EU-law
not follow this absurd tradition?

I believe we should pursue another path of interpretation. Firstly, even though the
name ‘Human’ is a powerless name within EU-law, we cannot exclude completely that
there could be future cases in which it would be granted a function as a name in its
own right, without the support of other names. Secondly, within the case-law of the
ECtHR, the name ‘Human’ (or ‘Everyone’) does function as a name in its own right. As
we have discussed (and seen in connection with several judgments), the CJEU does
already build on the case-law of the ECtHR, and it will certainly need to do so in the
future. A cynical reduction of the concept of ‘humanity’ like the one outlined above
would constitute a terrible conceptual starting point for possible future interactions
between the two courts. Furthermore, and crucially: The concept of “‘Humanity’ does,
ideologically, carry with it this meaning, this hope: ‘for Everyone - regardless of other
circumstances’.””® Finally, a reduction of the concept of ‘humanity’ according to which
only those who can claim one of the signifiers of the social structure are “Humans’
would not bring us any closer to a substance of the name ‘Human’; in contrast, the
name ‘Human’ would definitively have to be declared void, it would double other
signifiers, nothing else.

Instead, I will suggest another path of interpretation which builds on the common,
human foundation which I established in the Interzone-chapter. This human
foundation was based on an analysis of a constellation of concepts, ‘dignity’, “private
life’, “‘privacy’ and ‘decency’, as well as on presumptions underlying the ECHR-
judgments concerning religious freedom. Naturally, we may see this foundation as
strongly associatively connected to the name ‘Human’ or ‘Everyone”: The concepts of
‘human’ and “dignity” are closely connected in the law we have dealt with, and as such,
they give rise to a specific temporal logic of law which, I argued, is a universal logic
due to the fact that it relies on a inviolable-violable-paradox. According to this
universal logic, human dignity has always existed and always will exist, but none the
less, it must continuously be instituted, nurtured and protected so as to ensure its

realization. The other concepts of the constellation are instances of a similar universal

778 See Costas Douzinas: “Human Rights and Postmodern Utopia”, in Coustas Douzinas and Colin
Perrin (ed): Critical Legal Theory. Volume II: Critical Legal Orientations, chapter 21

608



logic. As to the presumptions underlying the judgments concerning religious freedom,
I considered to what extent they would apply to all humans, or only to some, and
found that only the most moderate presumption implied, that of ‘thought and
conscience’ may be seen as part of a common human foundation, - but we were able to
develop the meaning of ‘thought and conscience’ (positively as well as negatively) on
the basis of the whole ambiguous conceptual framework underpinning these
judgments.

But even if the human foundation is strongly associatively connected to the name
‘Human’, we cannot identify the two. The name ‘Human’ is a signifier (although a
largely powerless signifier, both in terms of substance and attributes). The human
foundation, in contrast, is exactly a foundation pervading the law, a foundation implied
in the multiple manifestations of the law. Even though we found our analytical starting
point in the establishment of a close connection between the concepts of ‘human’ and
‘dignity’, and that we were able to base an important part of the analysis on indications
of the existence of common human features, provided by the ECtHR, the substantial
elements of our characterization of a common human foundation as presumed by the
law were not at all derived from the concept of ‘human’ or ‘humanity’. It was primarily
on the basis of considerations on sex, sexuality, intimacy and family-relations,
complemented by reflexions regarding the relationship between human interpretation

and law, that we were able to characterize a human foundation.

Human rights are entangled in a double game

So, the common human foundation is not a signifier but a foundation which pervades
the law - associated with the name ‘Human’ (which in turn is a powerless name), but
not identifiable with it.

But how may we conceive of the relationship between human rights and the human
foundation? It is clear that we cannot say that human rights are attributed to this
foundation - since it is not a signifier, but a foundation. None the less, we may connect
the two - human rights and the human foundation. It is implied in the universal logic
of the human foundation that it needs protection, - that it must be continuously
instituted, again and again, although it has always existed and will always exist.
Accordingly, rights the meaning of which are to protect this foundation are part of the
very logic of it.

This raises, however, the question of whether human rights should also be ascribed a

universal status, just like the foundation they are meant to protect? Are human rights
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an expression of human law meant to protect a universal foundation, or are they an
expression of universal law meant to protect a universal foundation? Naturally, human
rights are formulated and instituted by human beings in particular historical situations.
But that does not exclude that they could be ascribed a universal status. By being
implied in the universal logic of the human foundation, they will necessarily have part
in that universality. But only to the extent that it is their meaning to protect that
foundation. How may we be sure, at all, that it is in fact this foundation that they
protect, and not something else? Of course, we cannot be sure of that. Accordingly, the
status of human rights must be specified as follows: According to their particular
formulations as rights, and according to their interpretations and applications, they are
part of human law. But to the extent that they are meant to protect a common human
foundation, they are an expression of universal law.

This is not exactly how human rights are generally presented to us, though. They are
generally called ‘universal’, ‘indivisible” or ‘infrangible’. A variation of this appears in
the preamble of the Treaty of the European Union: ‘Drawing inspiration from the cultural,
religious and humanist inheritance of Europe, from which have developed the universal values of
the inviolable and inalienable rights of the human person [...]77°. ‘Inviolable’ and “inalienable’
rights, that is, based on “universal values’. The preamble of the Charter of Fundamental
Rights contain a similar formulation: ‘Conscious of its spiritual and moral heritage, the
Union is founded on the indivisible, universal values of human dignity, freedom, equality and
solidarity’7%0. In the formulation of the Charter appears only the concept of ‘values’, not
the concept of rights, - but due to the context (it is the preamble of the Charter of
Fundamental Rights), we may safely conclude that the meaning of the formulation is that
those ‘“indivisible, universal values” constitute the basis of fundamental rights.

This way of presenting human rights gives rise to two remarks.

Firstly, the fact that human rights are presented as ‘inviolable’ and ‘inalienable’ means of
course that they become subject to the same kind of universal logic as the human
foundation. They are called ‘inviolable” while they clearly are not; human rights are
violated all the time. They are called ‘inalienable’ while they clearly are not; human
rights are being negotiated all the time, balanced against other concerns and
relativized, both within EU-law and within other sources of law. In order to make sense

of these paradoxes we would need to understand human rights as rights which, one

779 The preamble, recital 3, TEU
780 The preamble, recital 2, Charter of Fundamental Rights
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the one hand, have always existed and always will exist for which reason they are
‘inviolable’ and ‘inalienable’, but which, on the other hand, will need to be instituted
over and over again in order for that which has always existed to be realized
historically.

I will argue that hereby, human rights are granted a status which is unfeasible. Human
rights themselves - qua formulated, instituted rights - are seen as universal. We have to
recall that there is a crucial difference between a human foundation the nature of which
is in principle ungraspable and unfixable and human rights the nature of which is
positive manifestation - as language, as law, as institutionalization, as application etc
(no matter how unclear or muddied the rights may be). The common human
foundation will continue to escape us; only on the basis of its ungraspability, we can
give sense to its violable-inviolable-logic. It is inviolable as a hidden, never fully
realized potential of human beings. Human rights, on the other hand, are necessarily
part of human law. Only in so far as they are directed towards the protection of the
human foundation, they imply an aspect of universal law. But the relationship between
the two will need to be a tensional relationship. It can never be claimed - only desired,
intended, hoped - that human rights do in fact protect a common human foundation.
But could that not be the meaning of the formulations of the preambles of the Treaty
and of the Charter - that human rights are ‘inviolable” and ‘inalienable’ in the sense that
they are directed against the protection of a common human foundation? It could not.
In those formulations, human rights are not at all being connected to a common human
foundation, they are being connected to ‘values’. This brings me to my second remark.
As extensively argued in the Interzone-chapter, ‘values’ cannot be universal.
Metaphysically speaking, they are completely unfounded. They are not founded in any
objective principle regarding the nature of the world or the nature of human being, and
neither are they founded in a subjective principle (like ‘reason” or ‘reflexivity’ or ‘self-
consciousness’). They are immediately subjective; values simply mean ‘that which we
happen to believe in” or even ‘that which we believe in simply because we believe in it’.
And they represent pure normativity. Within the contexts of the two preambles, the
concept of ‘value’ is qualified through the idea of a “cultural, religious and humanist
inheritance of Europe’ (or a ‘spiritual and moral heritage’). This founding of “‘our values’ in
a common history may free them from the nihilism of a coincidental subjectivity, - but
it does not free them from their metaphysical unfoundedness. In contrast, the historical

foundation rather confirms that values are ‘what we have come to believe in’.
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So what does it mean that human rights are being attached to and even based on
‘values’ rather than a human foundation? It means that human rights have lost their
foundation. Obviously, ‘values’ cannot constitute a foundation since they are
unconnected to any dimension of knowledge or insight into the nature of the world.
And it means that human rights have been deprived of that very aspect by virtue of
which they could be called universal.

In spite of the formulations of the preamble, however, the human foundation is not lost.
It is present within and right underneath the law, as a special sub-text which penetrates
the law. This is, in any case, the conclusion which was drawn in the Interzone-chapter.
And it is clear that whenever we have seen human rights or fundamental rights
applied within the case-law of the CJEU (and in the caselaw of the ECtHR), fragments
of this foundation was also somehow in play - more or less. In fact, the legal material
from which we derived the fundamental features of the common human foundation
consisted, to a large extent, of legislation or case-aw in which human rights or
fundamental rights were being stated or applied. In the law, the connection between
the two is persistently in play.

In conclusion: Human rights are entangled in a double game. The first game is the
game of representation. According to this game, human rights are without foundation,
attached to values which cannot be universal but which are none the less claimed to be
so, and they are claimed to be universal themselves, although everyone can see that in
their formulations, interpretations and applications, they are as human as can be. But
simultaneously, they are part of another game, the game of manifestation. According to
this game, human rights are present in the sub-text of the manifested law, as a
particular undertone, related to a presumed human foundation which they are meant
to protect. As such, they do contain an aspect of universality which in turn pervades
the law as a whole. Due to the fact that the connection between human rights and the
human foundation can always be questioned (basically, the connection can only be
intended or hoped for), the aspect of universality which can be ascribed to human
rights is violated over and over again just as it is instituted over and over again - this is

part of the living, manifested law.

The role of human rights within the social structure is to protect the conditions of the

civilizational self

So much is clarified: We are not facing a signifier, but a common human foundation

which penetrates the law according to a universal logic; we cannot say that human
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rights are attributed to this foundation, but we can say that to the extent that those
rights are meant to protect the foundation, they are inscribed in its universal logic; in
this sense, human rights are not without foundation, but the connection between the
two can always be questioned; since, in their manifested form as rights, human rights
are part of human law, not universal law.

On the basis of these clarifications, we may now ask in what way the human
foundation and human rights contribute to the social structure of the ideal order?
When human rights function as interpretational aspects of other rights and serve to
strengthen or limit them, what is it that they bring to those other rights, what do they
add, except for strengthening or limiting them - to the extent that human rights do
indeed reflect an intention to protect the common human foundation?

We shall need to recall the conclusions of the Interzone-chapter regarding the crucial
features of the common human foundation. We found that a human foundation could
be conceptualized according to the following three characteristics: not being completely
controllable or definable by any regulation (whether springing from political or legal
sources or not); deep connectedness and interwovenness with other human beings; and a
striving self in terms of a separable and recognizable body. All three characteristics may be
seen as conditions for the becoming of ‘the civilizational self’, a self which can be
named and regulated, a self subjectable to law. Furthermore, we were able to qualify
this foundation as a spiritual foundation, but in a poor sense. Human beings in general
are assumed to possess some sort of reflexive and interpretative capabilities, expressed
as ‘thought and conscience’. I argued that without such human capabilities, the law
could not function at all, and neither could the institutional orders on which it relies.
Interpretations as well as misinterpretations, variations, flexible understandings of
rules and logics are indispensible to the living law and to living institutions, - not to
mention the investment of passion and, ultimately, some variant of what I have called
‘individual integrations’. But obviously, these reflexive and interpretative capabilities
do not only nurture the law and institutional orders, they also constitute a potential
threat. The presumed common human foundation is only characterized by these
spiritual capabilities in the most modest sense. Any powerful potentials are amputated
- held back in the ‘inner individual’.

In the light of this characterization, we may now qualify what it is that human rights
add to other rights - to the extent that human rights are meant to protect the common

human foundation? Human rights protect the names of the law - the general names as

613



well as the particular names which arise on the basis of the fluid signifiers - and hereby
the social structure as such. They protect, as well, the regulations of the law, the rights
and the duties they imply and the institutional orders on which both rights and duties
depend. They protect the names and the regulations of the law in the sense that they
protect the conditions on the basis of which naming and regulation is possible at all.
Naming and regulation depend positively on separable and recognizable bodies, and
simultaneously on the interconnectedness of human beings. But naming and regulation
also depend on the variations and flexibility of living manifested law and hereby on the
spiritual capabilities of those who are subjected to it - which also implies that naming
and regulation can never be complete, something remains which is never fully defined
and controlled.

In other words: In so far as human rights protect a common human foundation, they
protect the conditions of the civilizational self. Hereby they also protect the ideal order
of EU-law which defines and regulates, continuously and dynamically, in its own
particular ways, the civilizational self. They complement the rights of this order to the
extent that these rights are not capable, in themselves, of guaranteeing their own
foundation.

The protection of the foundations of civilization through human rights is only
actualized in connection with the unfolding of civilization. Those who are excluded
from the social order are not less human than those who are included. But because they
are excluded, they are not protected with respect to ‘dignity’, ‘thought and
conscience’ (the spiritual, never fully capturable aspects of human beings’), “private
life’ (the interconnectedness with other human beings), ‘privacy’ and ‘decency’ (the
striving self as a separable and recognizable body); that is, they are not protected with
respect to their becoming and maintenance as civilizational selves. In this sense, human
rights enhance the cruelties of the social order, just as they enhance the possibilities and
freedom implied in the social order. Human rights mark the borders of the social order
in a particular way: those borders are not only manifestations of social exclusion, they
are also manifestations of civilizational exclusion.

Accordingly, human rights do not represent another vision of life than the vision of the
‘normal life” which penetrates the social structure as the destiny of today. Human rights
are meant to protect the foundation of this normal life. It is crucial to recall, though,
that this foundation is essentially double-sided: it constitutes the conditions of naming

and regulation, but also the potential undermining of names and regulation. For this
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reason, the realization of human rights do not only mean that the protection of the
foundation of the social structure is integrated within this social structure, it also means
that the potential undermining of the social structure is integrated. Indirectly, human
rights bear witness to the fact that also other names and regulations could have been
possible, and indeed, that all names and regulations could loose their power and be left
as ruined masks of civilization.

In spite of the fact that we have been able to establish that a common human
foundation is presupposed, and that this foundation can be qualified, we shall not talk
about ‘human destiny’. This is due to the paradoxical features of the universal logic by
which it is determined. The human foundation is continuously both there and not
there, both inviolable and violable, existing throughout all times, and threatened and
undermined over and over again. It is both ideal and real; it constitutes a condition of
the ideal EU-order, but a condition which is never fully satisfied. It is a shaky condition
of that order, and the order itself shakes with it. The human foundation is not
identifiable with a human destiny, rather, it constitutes the possibility as well as the
potential downfall of the ideal order. It penetrates the entire social structure - the
hierarchical aspects of destiny as well as the fluid, transhistorical aspects of destiny -
with hope, turmoil and danger.

By protecting the common human foundation, human rights serve to guard the ideal
order against its own undermining, to secure that names and rights will not loose their
meaning and life and become stiff, alienated terms. But simultaneously, they point to
an essential feebleness of law: Law relies on being recreated by those subjected to it -
mirrored, represented, embodied, interpreted, misinterpreted, varied and adjusted.
Those who are named and regulated must not only adjust to names and regulations.
They must be interconnected selves capable of being named and regulated, and they
must live and unfold the names and regulations (those which apply to themselves as
well as those which apply to others). Hereby, law relies on recreations which not only
threatens its stability and predictability, but also the very meaningfulness of the order

which is instituted.

615



Chapter 26

The means of the ideal order

The means of the ideal order are constituted by the rights. Not so much rights from the
perspective of who are granted which rights (the social structure is constructed on the
basis of this perspective), but rights from the perspective of logics of rights. By virtue of
what logics of rights is the social structure realized? What kind of understanding of
social means do they imply, - that is, how do they affect the possibilities and limitations
of human beings? What problematics do they involve, as such?

We shall focus, of course, on non-discrimination rights, but we shall also consider the
substantial rights which support and interplay with non-discrimination rights.

First, we shall sum up and analyze the three different overall kinds of non-
discrimination rights we have encountered so that we may consider them as means of
the ideal order. Afterwards, we shall engage in an analysis of the fundamental

problematics adhering to non-discrimination rights.
The as-if-logic - simulation serving the realization of the destiny of today

As-if-rights dominate the hierarchy of names, but we also detected them in the
hierarchy of signifiers in-between names and non-names.

In relation to the discrimination ground ‘nationality” we found three variants of as-if-
rights.

The first variant concerns the situation of a person who has moved to (or works in)
another EU member state and who is entitled to social rights as-if he or she was a
national citizen of that state. According to this variant, the logic of the non-
discrimination right can be formulated as follows: ‘The right-holder shall be treated as-if he
or she was a national of the state of residence (or work)'. It involves the imaginary
elimination of the past of the right-holder and the replacement of it with another

The second variant concerns the situation of a person who has moved to (or works in)
another EU member state and who has earned rights in his or her original state (or in
one or more other member states) which are being translated into rights in the new
state according to the legislation of that state. The corresponding logic of the non-
discrimination rights in question would read: ‘The right-holder shall be treated as-if he or

she had earned the rights in question in the state of residence (or work)’. Also this variant
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involves the imaginary elimination of the past of the right-holder and the replacement
of it with another.

The third variant concerns the situation of person who has moved to (or works in)
another member state and who is entitled to transport rights from his or her original
state (or one of the other member states) to the new state. The corresponding logic
would read: ‘“The right-holder shall be treated as-if he or she had never left the original state,
but was still residing or working there’. This variant involves the imaginary
transformation of the present situation of the right-holder.

If we are to consider more closely the nature of the as-if-logic in the light of these three
variations, it appears that we could capture it in two different ways. It is clear that the
as-if-logic implies an imaginary situation: the right-holder is to be treated as-if he or she
is not the person that he or she really is. But does it imply the imagination that the
right-holder is another person than he or she is? Or would it be more accurate to say
that what is implied is an imaginary version of the right-holder him- or herself? If we
consider the former possibility, the ‘other person” would, according to the first and the
second variants, be a national of the state of residence (or work), that is, a person of
another nationality than the right-holder. According to the third variant, however, the
‘other person’ would, most likely, be a person who had the same nationality as the
right-holder, but it could also be a national of a third member state (to the extent that
the right holder was entitled to transport rights from a state of which he or she was not
a national). In all cases, the ‘other person” would be a person who with regard to a
range of other characteristics than those which the respective variants of the as-if-logic
concerns (being a national of a given state; having earned rights in a given state; having
left or not left a given state) would be identical with the right-holder. It would be a
person who could otherwise claim exactly the same national names as the right-holder
(on the basis of working history, present working situation or situation of sickness,
unemployment, retirement or something different, family situation, earned rights etc).
On the basis of this little reflexion as to the nature of the ‘other person’, it becomes clear
that we shall encounter far less complexities if we seek to capture the nature of the as-if-
logic according to the second possibility: What is implied is an imaginary version of the
right-holder him- or herself, that is, the right-holder as-if he or she had had a different
nationality, had earned rights in a different state, or had not left his or her original state.
Also the as-if-rights which we detected in the hierarchy of signifiers in-between names

and non-names are most accurately seen as variants of as-if-logics involving an
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imaginary version of the right-holder him- or her-self. The CJEU-invented name
‘Woman in so far as she is subjected to circumstances which can only affect women’
gives rise to as-if-logics of the following kind: “The right-holder shall be treated as-if she had
not been subjected to circumstances which can only affect women’ (particular variants could
be: ‘The right-holder shall be treated as-if she had not been pregnant | as-if she had not
undergone in vitro fertilization/ as-if she had not been on maternity leave’). Clearly, the right-
holder who may claim this CJEU-invented name is not to be treated as-if she was a
man, nor another woman. She is to be treated as-if she was herself except for the
characteristic on which the as-if-right focuses. - The same kind of logic springs from the
names ‘Father on paternity leave’ and ‘Adopting parent on leave’; it would read: ‘The
right-holder shall be treated as-if he or she had not been on parternity leave| adopting parent
leave’.

In the hierarchy of signifiers in-between names and non-names we also detected some
modified versions of the as-if-logic. To the names ‘Female self-employed workers’ and
‘Female spouses and life-partners of self-employed workers, taking part in the self-
employed activity’ is attributed a maternity-right which combines a substantial right
and a modified as-if-right. The modified as-if-right in question can be formulated as
follows: “The rights-holder shall be treated as-if she was at least entitled to the lowest possible
allowance within a certain group of allowances’. Similarly, ‘Spouses or life-partners
establishing a company together” are to be treated no worse than they would have been
treated had they not been married or life-partners; formulated directly as an as-if right,
this right would read: ‘The rights-holder shall be treated as-if he or she was at least entitled to
the worst possible conditions granted to people who are not married or life-partners, establishing
a company together’.

As can be seen, in the case of the modified versions of the as-if-logic, it would be more
meaningful to say that what is implied is the imagination that the right-holder is
another person than he or she is. Rather than being treated as him- or herself, except for
the characteristics on which the as-if-logics in question focus (being a self-employed
mother/ being a married couple or lifepartners, establishing a company together), the
right-holder is being placed in the situation of another person (some-one who is at least
entitled to the lowest possible allowance/ the worst possible conditions). In fact, the
contours of another name is at play (only the contours since the right is formulated as a
minimum requirement). However, as indicated above, the borders between ‘imaginary

version of the right-holder him- or herself’ and ‘an imagined other person” are delicate.
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In any case, an imaginary situation is implied: the right-holder is to be treated as-if he
or she is not the person that he or she really is, - and this is what essentially

characterizes the as-if-logic.

When considered as a mean by which the social structure is realized, what kind of
understanding of social means is implied in the as-if-logic?

The as-if-logic is always connected to names, never to non-names or double-names.
Likewise, the standard of comparison is always given in advance. As argued above,
that standard can always be captured as some kind of ‘imaginary version of the right-
holder him- or her-self’. Only in the case of the modified as-if-rights (which, so far, only
play a marginal role in EU-law), the standard of comparison would more accurately be
captured as ‘an imagined other person’.

A peculiar principle of equality is at stake. Equality is not established in the sense that
one common name is established which can be claimed by a large number of people
because it includes a number of different categories of persons; equality is established
in the sense that some categories are dragged towards other categories in order to be
treated as-if they were the same as the latter categories, although they are not.
Accordingly, as-if-rights may be called false translation rights; they are based on the idea
that a particular social situation can be translated into another social situation, although
the two situations do not correspond to each other. They are based on imagination - on
simulating or imitating a particular social situation.

In the case of the discrimination ground ‘nationality’, the imagination implied in the as-
if-right opens the possibility of national replanting. Or - as we learned from the analysis
of the social structure of the ideal order - it opens the possibility of realizing the
‘normal life’ in another place. The imagination implied means that the right-holder
maintains all life characteristics in the new place except for a single characteristic; he or
she is ‘translated’ or ‘twisted’ with respect to a single characteristic, concerning
nationality in one variant or the other.

In the case of the discrimination ground sex, the imagination implied in the as-if-logic
opens the possibility of taking part, more fully, in ‘the normal life’. It is meant to
remove barriers springing from the transhistorical destiny aspect of ‘sex’. Also in these
cases, the right-holder is only twisted or ‘falsely translated” with respect to a single
characteristic.

So, in all cases, possibilities arise due to an imagined redefinition of the right-holder

with respect to a single characteristic. But the right-holder is limited due to all his or
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her other characteristics which are not redefined and by virtue of which he or she can
claim or not claim national names or other signifiers and the rights attributed to them
(characteristics springing from working history, present working situation, education,
family situation, history of memberships etc.). Furthermore, the right-holder is limited
in the sense that possibilities centers on the realization of the ‘normal life’ which
constitutes the destiny of the social structure - either the realization of it in another
place or a more full realization of it at the same place, that is, at a higher level of the
social structure when considered as a hierarchy.

The mean constituted by the as-if right is in other words a highly conservative mean. It
serves the realization of the destiny of today, and in doing so, it upholds all the
characteristics of an individual life which marks the way in which that individual life
relates to the destiny of today. All characteristics except for one. The mean implies, in
other words, a sort of playing with a particular aspect of a life - playing with it in the
sense of imagination or simulation - so as to twist the relationship between an

individual life and the destiny of today.

Non-significance rights

- placing human beings in a never ending battle of emancipation

Apart from as-if-rights, we are confronted with non-significance-rights. Non-
significance rights are found in the hierarchy of non-names. It is part of their nature to
be attributed to non-names, not to names.

In their pure form, non-significant rights are logically similar. There are, of course, five
variants, corresponding to the five discrimination grounds. The non-significance right
can be formulated as follows: ‘The aspect of ‘racial or ethnic origin’/ ‘age’/ ‘disability’/
‘sexual orientation’| ‘religion or belief’ shall be insignificant within a certain area of rights’.
When understood according to this pure form, non-significant rights do not only imply
that these aspects shall be insignificant in the sense that the right-holder can be
categorized on the basis of them. Non-significance-rights imply in general that these
aspects shall be insignificant - however the relationship between them and the right-
holders.

It should be mentioned, though, that also an indeterminately reduced version of the non-
significance-logic exists, namely in connection with indirect discrimination. This logic
does not rely on names; it is not so that particular categorizations of people are

established. For this reason, it is not a determinately reduced version of the non-
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significance-logic. It is only a reduction in the sense that it does not uphold the general
meaning of the non-significance-logic; it is presupposed that the right-holders are
potential victims of discrimination with respect to the respective discrimination
grounds in the sense that they can themselves be categorized on the basis of the aspects
referred to by those grounds. Consequently, the indeterminately reduced non-
significance right would read: ‘“to the extent that the right-holder can be characterized by the
aspect of ‘racial or ethnic origin’[ ‘age’/ ‘disability’/ ‘sexual orientation’] ‘religion or belief’, that
aspect shall be insignificant within a certain area of rights’.

Both in the case of non-significance-rights in their pure form and in their
indeterminately reduced form, rights are based on non-names, however. No right-
holders are designated in advance, it is only in connection with the particular
applications of those rights that names arise. Non-significance-rights are marked by the
unfinished, unwanted and paradoxical nature of non-names. The differences which
they concern are meant to be insignificant; yet, each new application will necessarily
emphasize the significance of these differences.

Other paradoxical features springs from the application of non-significance-rights.
From the point of view of the non-significance-logic as such, it is not only the particular
manifestations of the aspects concerned, but also those aspects as such which are meant
to be insignificant. However, as discussed above in connection with the fluid elements
of the social structure, if we consider the application of non-significance-rights,
including all exceptions and escape-routes created by possible ‘justifications of
discrimination’, it is only the particular manifestations of the aspects brought forward
by those rights which are meant to be insignificant, not the aspects as such, except in
the case of the aspect of ‘racial or ethnic origin’. Hereby, non-significance rights gain
another level of paradoxicality. The implications of the non-significance-logic as such
stand in glaring contrast to the muddied application of non-significance rights.

But not only the muddied application involving other concerns than non-
discrimination , also the fluid nature of those rights give rise to a paradoxical tension.
An extreme flexibility is part of the nature of these rights, due to the fact that no right-
holders and no standards of comparison are defined in advance. From a statical point
of view (and from the perspective of the non-significance-logic as such) the significance
of the aspects concerned is being eliminated. But from a dynamical point of view, the
significance of these aspects is being eliminated over and over again. They become fluid:

The particular manifestations of those aspects are constantly new, but the aspects as
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such will continuously exist and give rise to ever new manifestations. As argued above,
due to the fluid nature of non-significance rights, the aspects concerned become

essentially processual, never-ending.

We have learned that the aspects concerned are transhistorical aspects of destiny which
are meant to be become culturally insignificant so that the right-holders may take part,
more fully, in the destiny of today. In the light thereof, we may conclude that the social
mean constituted by non-significance rights is a highly paradoxical mean.

The significance of the transhistorical aspects of destiny is both strengthened and
weakened by virtue of the non-significance-logic. Non-significance rights create
possibilities for the right-holders by way of flexible articulation of certain transhistorical
aspects of destiny. It becomes clear that the ‘normal life’ caries with it such
transhistorical aspects of destiny. However, the flexible articulation constitutes a
limitation as well. The significance of those destiny aspects are not only enhanced in
terms of their particular manifestations - due to the particular names which arise in
each particular application of non-significance rights. The transhistorical destiny
aspects as such are strengthened, both positively and negatively, because of the many
possible escape routes which dominate the realization of those rights. Finally, the
transhistorical destiny aspects gain a peculiar kind of permanence, a ‘never-ending’
character in the midst of the flow, exactly because of the fluid nature of non-significance
rights. This ‘never-ending’ character of the transhistorical destiny aspects burdens each
individual who - as we learned above - must carry his or her destiny alone as far as
those aspects are concerned.

In other words, from a statical point of view and in abstractum, non-significance rights
eliminate the significance of the transhistorical aspects of destiny. But as applied, they
enhance, as well, the significance of those aspects; this happens in each application, as
it happens in the flow of applications, and it happens by way of external concerns
because of which discrimination is upheld and subjected to justification.

Considered as a social mean, non-significance rights place human beings in a tensional
position between determination and non-determination, in a no man’s land from which
they cannot escape and in which they must continuously fight for non-determination. It
is a social mean which presupposes that human beings are driven towards the
realization of the ‘normal life’, and that they accept that this involves a destiny battle
which can never be won as such, only in terms of its particular manifestations. The

individual must carry the burden of an endless project of emancipation.
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Determinately reduced non-significance-rights - placing human beings in a battle

against destiny aspects which fundamentally can neither be changed nor varied.

Finally, we are confronted with determinately reduced non-significance rights. Whereas
indeterminately reduced non-significance rights are most accurately seen as a variation
of non-significance rights (for which reason they are dealt with above), determinately
reduced non-significance rights constitute a logic of their own.

Determinately reduced non-significance rights can be found in the hierarchy of
signifiers in-between names and non-names in which they constitute the most
dominant kind of rights. They are determinately reduced in the sense that they are
attributed to the double-names ‘Man in contrast to being woman’ and ‘“Woman in
contrast to being man’. That is, the possible right-holders are designated in advance, as
are the possible standards of comparison. However, only in connection with particular
applications of these rights, we will know whether the right-holder is a ‘Man’ or a
‘Woman’ and whether the situations of women are to be compared with the situations
of men, or vice versa. In other words, determinately reduced non-significance rights
still depend on the formulation of a discrimination ground, namely the discrimination
ground of ‘sex’, for which reason they are still most accurately described as non-
significance rights. But they come close to as-if-rights. According to our definitions, as-
if-rights depend on the exact designation, in advance, of a right-holder who is to be
compared with another right-holder.

The logic of determinately reduced non-significance rights can be formulated as
follows: “The aspect of ‘being one or the other sex” shall be insignificant within a certain area of
rights’. Obviously, there are two variations. They would read, respectively: ‘In so far as
the right-holder is a Woman, the aspect of being a Woman in contrast to being a Man shall be
insignificant within a certain area of rights’ and “In so far as the right-holder is a Man, the
aspect of being a Man in contrast to being a Woman shall be insignificant within a certain area
of rights’.

Determinately reduced non-significance rights have a paradoxical nature, just like non-
significance rights. But the paradoxicality is even deeper. It is not merely in connection
with the particular applications that difference between the sexes which - meant to be
insignificant - is articulated. This difference is articulated in advance - for which reason
it becomes significant. In contrast to the aspects involved in non-significance rights, the
aspect of ‘being one or the other sex’ is not fluid. But it has a ‘never ending’ character

for a deeper reason: it is granted a fundamental status.
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Another feature is crucial: Determinately reduced non-significance rights are logically
unstable. They are applied in the light of the principle ‘substantive and not formal
equality’. according to this principle, ‘positive discrimination’ may be acceptable; that
is, determinately reduced non-significance rights may be turned around so as to
express the opposite logic: ‘The aspect of ‘being one or the other sex” shall be significant
within a certain area of rights’. True, we saw the CJEU demonstrate a certain strictness
with respect to accepting ‘positive discrimination’; this reversed logic can not be
randomly applied. And as far as concerns the principle of ‘substantive and not formal
equality’, it was much more influential in relation to the CJEU invented name ‘Woman
in so far as she is subjected to circumstances which can only affect women’ (to which
as-if-rights are attributed, not determinately reduced non-significance rights). None the
less, this principle, as well as ‘positive discrimination’, is in play - opening to nuanced
contextualizing interpretation, and hereby to logical instability and intransparency.

Also the temporary nature of many of the exemptions laid down shall be mentioned.
Apart from the fact that the exemptions serve to enhance the significance of the
difference between the sexes, their temporary nature introduces an element of

obscurity in so far as the future status of these differences are concerned.

We have learned that the aspect of ‘being one or the other sex’ is a transhistorical
aspect of destiny the cultural significance of which must be adjusted so that the right-
holders may take part, more fully, in the ‘normal life” which constitutes the destiny of
today.

Again, we are confronted with a paradoxical mean which both denounces and
enhances the difference between the sexes. In this case, the paradoxicality does not only
unfold in connection with the application of the determinately reduced non-
significance rights, it is inherent in their logic as such and in the presumptions on
which they are based. In addition, we are confronted with a mean haunted by a certain
instability and obscurity: it is not completely clear to what extent the logic of the mean
will be upheld in the present, and far less is it clear how it will be applied in the future.
Also this mean places human beings in a destiny battle from which they cannot escape.
But it is different from the destiny battle implied in non-significance rights.
Determinately reduced destiny rights do not place human beings in an endless battle in
the sense that they have to fight, continuously, ever new manifestations of
transhistorical destiny aspects. Rather, the battle is a battle of powerlessness. The

particular manifestations are known and fundamental of nature. Human beings are to
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fight manifestations of destiny aspects which fundamentally can neither be changed
nor varied.

Also, human beings are blinded in this battle - not because they do not know the
particular manifestations of the aspect of ‘being one or the other sex’, but because they
do not know the direction in which the battle will take them. Nor do they know the
present status of the battle.

Certainly, possibilities are created. The mean offers a highly differentiated conceptual
framework within which fine-grained adjustments of the cultural significance of the
difference between the sexes can be carried out. But the view is blocked. It cannot be
discerned in what way the cultural significance of the difference between the sexes shall
ultimately be adjusted so as to make possible the belonging of men and women, in a

fuller sense, to the ‘normal life” which constitutes the destiny of today.
Other kinds of rights

Above, we have summed up the logics of the three kinds of non-discrimination rights
we have encountered: as-if-rights, non-significance-rights and determinately reduced
non-significance-rights, including their variations and modified versions. In addition,
we have reflected upon the nature of these rights, respectively, considered as social
means.

But it should be recalled that we have also encountered rights which are not non-
discrimination rights.

Substantial rights play a huge part in the hierarchy of names (supporting the
discrimination ground ‘nationality’), a small part in the hierarchy of signifiers in-
between names and non-names (supporting the discrimination ground ‘sex’ with
respect to the qualifications of it which center on motherhood and fatherhood) and no
part what so ever in the hierarchy of non-names.

But also the non-discrimination Directives themselves contain logics of rights which
cannot be understood as logics of non-discrimination. The prohibition against
harassment (which can be found in all non-discrimination Directives dealing with the
discrimination grounds of ‘racial or ethnic origin’, ‘age’, ‘disability’, ‘sexual
orientation’, ‘religion or belief” and “sex’) is quite simply a prohibition. Although this
prohibition is included in the definition of non-discrimination, it does neither imply an
as-if-logic, nor a non-significance-logic. Furthermore, indeterminate access rights play a

minor role in the hierarchy of signifiers in between names and non-names (in
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connection with the rights of self-employed women) and a relatively important role in
the hierarchy of names (many of the rights granted to ‘Third Country Nationals’ are not
proper non-discrimination rights, but only indeterminate access rights).

Finally, fundamental rights or human rights (granted to ‘Everyone’) should be
mentioned. According to their formulations, they will either be substantial rights or
indeterminate access rights. However, du to the fact that they function as
interpretational aspects of other rights, rather than as independent rights themselves,
they constitute a special kind of rights. In fact, since they are not attributed to a
signifier, as argued above, it could be asked whether they constitute ‘rights” at all, and
not rather interpretational principles? However, in their particular applications, they
are attributed to a right-holder. Although the name of this rights-holder stems from
another right, we shall accept the notion of ‘rights” in connection with human rights

and fundamental rights.

The problematic of ‘the presupposition of a certain level of equality’

(or ‘multi-layered discrimination’)

We shall now turn to some fundamental problematics of non-discrimination rights.
First and foremost: As discussed on many occasions already, non-discrimination rights
presuppose that a certain level of equality already exists.

This is due to the fact that non-discrimination rights depend on comparisons between
two situations which are similar, only not with respect to the single aspect which the
non-discrimination right in question concerns. If, for instance, discrimination in
relation to ‘racial or ethnic origin’ exist within the area of work, then non-
discrimination rights may not be able to meet the problem. ‘Immigrants’ or ‘roman
people’ might be discriminated against not only because they are ‘immigrants’ or
‘roman people’, but because their professional competences, experiences, language
capabilities or cultural sensitivities cannot compete with those of people who are not
‘immigrants’ or ‘roman people’. Such differences may, in turn be due to discrimination
against ‘immigrants’ or ‘roman people’ which has occurred at earlier stages and in
other areas of law (education, immigration) as well as in areas which are only scarcely
regulated by law (personal interactions of various kinds). In other words, present
manifestations of discrimination may not be capturable by non-discrimination rights
because the situations of ‘immigrants’ or ‘roman people’, on the one hand, and people

who are not ‘immigrants’ or ‘roman people’, on the other, are not ‘comparable’ with
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respect to a range of factors. The fact that the lack of comparability may be due to
previous manifestations of discrimination or discrimination within other areas does not
help. Non-discrimination rights depend on comparability in all aspects but a single
aspect.

This problematic of ‘the presupposition of a certain level of equality’ could also be
called the problematic of ‘multi-layered discrimination’. If discrimination does not only
take place within a limited area of law, but penetrates society in general, then the
victims of discrimination will be haunted by the effects of discrimination in so many
different ways that possibilities of establishing ‘comparable situations’ will be limited.
This problematic applies to all of the discrimination grounds we have dealt with.
National differences with respect to the general education provided, industrial,
scientific and technologic developments as well as welfare rights may place citizens of
some member state in situations which are not ‘comparable’ to the situations of citizens
of other member states - for which reason discrimination on grounds of nationality
may not be capturable by non-discrimination rights. The situations of old and disabled
workers may be ‘not comparable’ to the situations of young and not disabled workers
with respect to their working capabilities and endurance. Homosexual couples may, as
we have seen, be in a situation which cannot be compared to the situation of
heterosexual couples due to the fact that they have not been able to marry or not been
able to enter into registered partnership. People who belong to religious minorities may
have been victims of life-long discrimination the effects of which are multifold, just like
people belonging to ethnic minorities, or they may be the victims of complex
connections between ideology and professional competences. Women may be in a
situation which cannot be compared to the situations of men due to multiple and fine-
grained differences in the ways in which girls and boys are brought up, respectively. -
Just to indicate the contours of how the problematic is likely to unfold. Naturally, it
could unfold in multiple ways, and in relation to other particular names than those
mentioned.

The problematic of ‘the presupposition of a certain level of equality” could be met in
different ways. In the following, I shall indicate a range of possibilities, most of them

pursued by EU-legislation or the CJEU some way of another.

Most obviously, the material scope of non-discrimination rights could be extended; ultimately
it could be extended so as to cover all areas of law - also education, family law,

immigration law, media law etc. The problem is of course that many areas of law are
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not covered by EU-law, but fall under the competences of the member states. But apart
from that, many of the factors which would be relevant have their sources in informal
institutions and patterns of social interactions. For this reason, even an all-
encompassing material scope would still not mean that all kinds of discrimination
could be captured. Furthermore, the time-factor must be taken into account. The effects
of discriminatory upbringing or education will last for many years after a change has
been instituted within these areas.

The material scope of non-discrimination rights with respect to ‘nationality’ cover, in
principle, all areas of law which fall under the competences of the EU. However, as we
have seen, not for everyone, and not under all circumstances. Non-discrimination
rights with respect to the discrimination ground ‘sex’ cover relatively large areas. But
huge exemptions apply, both temporary and permanent exemptions. Also non-
discrimination rights with respect to the discrimination ground ‘racial or ethnic origin’
cover several areas of law, that is, both rights related to working conditions and social
rights in a broad sense. In contrast, non-discrimination rights with respect to ‘age’,
‘disability’, “sexual orientation’, ‘religion or belief” are limited to work-related areas of

law.

Another way in which to meet the problematic would be to support non-discrimination

rights by substantial rights. Substantial rights of various kinds may contribute to the

establishment of more equal conditions. This can both be done in general, by way of
granting everyone subjected to non-discrimination law certain rights, or it can be done
more specifically, by way of granting special rights to particular groups of right-
holders.

This way of meeting the problematic will encounter some of the same problems as
those mentioned above. Many areas of law do not fall under the competences of the
EU. In any case, the factors which stem from informal institutions and patterns will
remain untouched. Issues of time and historical development are in play as well. None
the less, substantial rights could in some situations make a huge difference. For
instance, if disabled people were granted substantial rights with respect to the
availability of certain facilities or special tools they might need, their chances of being
able to benefit from non-discrimination rights would be bigger.

Non-discrimination rights with respect to ‘nationality’ are supported by a whole
regime of substantial rights, namely mobility, residence and family reunification rights.

Naturally, these rights do not address national differences with respect to the general
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education provided, industrial, scientific and technologic conditions or the existence
and quality of national welfare rights. But had it not been for EU mobility, residence
and family reunification rights, then only those people who would be able to satisfy
various national criteria of mobility and residence would have been able to benefit
from EU non-discrimination rights. These EU substantial rights establish in a general
way a certain level of equality on the basis of which EU-non-discrimination rights can
be claimed.

Non-discrimination rights with respect to ‘sex’ are supported by some substantial
rights, but in a specific way. Especially, women who are pregnant or have just given
birth are granted substantial rights. But also fathers and parents in general are
supported in this way. These rights function as a foundation for non-discrimination
rights in the sense that they contribute to the establishment of conditions under which
women may more easily reconcile motherhood and work.

Non-discrimination rights with respect to the remaining discrimination grounds are

not supported by EU substantial rights.

The problematic of ‘the presupposition of a certain level of equality’ could furthermore

be met by stretching the concept of ‘comparability’. This is what the CJEU did in the Romer

and Maruko judgments’®!. The CJEU laid down that ‘comparable situation” does not
mean ‘identical situation’. ‘Being married” and ‘being in a registered partnership’” may
under certain conditions be seen as ‘comparable situations’. In this way, the CJEU was
able to capture more layers of discrimination, that is, to integrate, in its judgments,
considerations of certain pre-existing inequalities which would otherwise have meant
that the relevant non-discrimination rights (relating to the discrimination ground
‘sexual orientation’) would have been futile.

Obviously, this is a logically elegant way in which to meet the problematic, - but it will
only function under specific and rare circumstances. In any case, the situations in
question will still need to be ‘comparable” - even if ‘comparable’ does not mean
‘identical’. If the concept of ‘comparability’” was stretched randomly far, it would

undermine the logic of non-discrimination.

There is yet another logically elegant way in which to meet the problematic. We have

seen that under certain circumstances, the CJEU lays down that not only shall the non-

discrimination right in itself be observed, also the condition for being able to enjoy this

781 Analyzed in chapter 13
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right shall be taken into account. In the K.B. and Richards judgments concerning

transsexuality”8?, conditions such as ‘being able to marry’ and ‘legal recognition of the
new sex of a person who has undergone gender reassignment’ were being considered.
In the Zambrano-judgment’®, the possibility of being able, in the future, to enjoy
fundamental EU-citizen’s rights (which include non-discrimination rights) was being
secured by the court in the sense that particular family reunification rights which could
otherwise not be derived from EU law were being granted. In other words, this logic
means that observing a non-discrimination-right may imply the granting of another
right so that the right-holder is capable of enjoying the former right.

Obviously, if this logic was followed consequently, it would lead to an excessive
number of ‘extra rights” which would otherwise not have been granted. Homosexuals
would be allowed to marry; people who, for one reason or the other, are not able to
compete in a given national labour market would be granted the right to education,
training, facilities etc. If taken to its extreme, this logic would imply that unemployed
people would have a right to work (in the sense that employers would be forced to
employ them) and that people who cannot take care of themselves (physically or
financially) would have a right to assistance so as to be able to enjoy non-
discrimination rights in another state.

As can be seen, this kind of rights-thinking is not only potentially powerful, but even
revolutionary. If taken to its extreme, it would completely transform the legal order it
was part of. All existing borders and limitations would be transcended. In truth, this
rights-thinking has a utopian aspect to it. It implies that no-one should be prevented
from enjoying a right because of other circumstances. As such, it addresses directly the
fact that pre-existing inequalities means that different people are not equally capable of
benefitting from the rights which exist in a given order of law.

Naturally, the revolutionary and utopian potentials are not realized. On the contrary,

the CJEU only makes use of this logic on rare occasions, and only to a limited extent.

Yet another way of meeting the problematic would be to set aside the logic of non-

discrimination in the light of the principle of ‘substantive and not formal equality’. More

precisely, the logic of ’positive discrimination’” may be applied with the purpose of

compensating for pre-existing inequalities. The problem is of course that ‘positive

782 Analyzed in chapter 17

783 Analyzed in chapter 5 (Also the Carpenter judgment, analyzed in the same chapter, would be an
example of the application of “the condition for being able to enjoy the right logic’)
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discrimination” constitutes a complete reversal of the logic of non-discrimination. If not
applied very restrictedly, it will undermine completely the logic of non-discrimination.
In other words, ‘positive discrimination’ may certainly be able to meet the problematic
that pre-existing inequalities exist, but it does not do so from the point of view of ‘non-
discrimination’, logically speaking. Rather than supporting non-discrimination rights
(in their formal meaning), it merely complements them. That is, it does not “interact’
with non-discrimination rights (like certain substantial rights may interact with non-
discrimination rights in the sense that they provide a foundation for the possibility of
enjoying these rights). Far less does positive discrimination alter non-discrimination
rights themselves (like the other ways of meeting the problematic described above alter
non-discrimination rights, either by expanding their scope or reflecting their logical
meaning).

‘Positive discrimination’ is in principle allowed according to all the non-discrimination
Directives dealing with the discrimination grounds ‘racial or ethnic origin’, ‘age’,
‘disability’, ‘sexual orientation’, ‘religion or belief’ and ‘sex’. However, only in
connection with the discrimination ground ‘sex’ have we seen this matter discussed
and accepted by the CJEU. The court lays down rather strict criteria. Clearly, “positive
discrimination” cannot be applied randomly; it constitutes an exception from non-

discrimination rights (in their formal meaning), not the general rule.

Also the prohibition against ‘indirect discrimination’ constitutes an alternative kind of
non-discrimination law which complements basic non-discrimination law. ‘Indirect
discrimination’ does not constitute a reversal of the logic of non-discrimination, but a
strong modification of it in the sense that it relies on quantitative comparisons instead
of qualitative.

From the point of view of the problematic of of ‘the presupposition of a certain level of
equality’, the crucial feature of ‘indirect discrimination” consists in the fact that it deals
with the intermingling of two kinds of discrimination. That is, ‘indirect discrimination’
deals with the fact that the kinds of discrimination which are prohibited according to
EU-law may be intwined with other kinds of discrimination which are not prohibited.
The latter kinds could be all kinds: discrimination on the grounds of income, working
hours, education, residence etc. As discussed in chapter 3, all law is based on
discrimination of some kind.

By dealing with the intermingling of prohibited and not prohibited forms of

discrimination, indirect discrimination addresses exactly the problem of pre-existing
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inequalities. People who have been the victims of ‘multi-layered’ discrimination
throughout their life (in relation to the prohibited kinds of discrimination) are often
more likely to be characterized by a lower income or education or by fewer working
hours (in the past of presently). For instance, in may European countries, women will
generally have a lower income than men, and more women than men will be working
part-time. Consequently, a national rule which discriminates according to allowed
grounds of discrimination such as level of income or number of working hours, is
likely to affect women harder than men (place them in a less favorable situation).

This kind of discrimination can be captured by indirect non-discrimination rights.
These rights cannot be said to interact with the basic (direct) non discrimination rights.
They do not constitute a foundation for these rights, neither can they be seen as a
particular logical reflection of them. Rather, indirect non-discrimination rights
constitute an alternative kind of non-discrimination rights which imply that kinds of
discrimination which would otherwise not be prohibited may be prohibited if it can be
established that they are likely to place a particular group of people (who can be seen
as right-holders in relation to the prohibited forms of discrimination) in a less favorable
situation. The question of whether the kinds of discrimination in question are ‘likely” or
not to do so will be determined on the basis of quantitative data (or assessments).
Indirect non-discrimination rights are interesting in the sense that they imply the
discussion of the legitimacy of another kind of discrimination than the kind of
discrimination which the right in question concerns. In accordance with the case-law of
the CJEU, such discussions must be carried out on the basis of the principle of
proportionality, that is, the legitimacy of the purposes involved in the national rule
must be evaluated along with the appropriateness and necessity of the means by which
the purposes are pursued. That is, in general, the CJEU does not exactly discuss the
legitimacy of the other discrimination ground as such (whether it be ‘educational level’,
‘working hours’, ‘level of income’” or another ground); only the purposes and means
which it expresses are being discussed. However, it happens that the CJEU comes close
to discussing the legitimacy of the other discrimination ground as such. In the
Brachner-judgment, the CJEU considered whether it was reasonable to discriminate on
the grounds of poverty.”84

The prohibition against indirect discrimination certainly constitutes a fruitful way in

which to meet the problematic of pre-existing inequalities. It has its limitations too,

784 Analyzed in chapter 18 (in the section ‘Indirect discrimination’)
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though. First of all, indirect non-discrimination rights may always be overridden (if the
purposes and means expressed by the national rule under consideration are accepted
by the CJEU). Secondly, we must be aware that ‘comparability” is still required. Only,
the ‘comparable situations’ relate to the other discrimination ground, the one which is
normally accepted. The two groups which are compared in relation to this ground (for
instance pensioners with a low pension versus pensioners with a higher pension) cover
or conceal, so to speak, two other groups (for instance women and men). Instead of
relying on comparisons in which all relevant aspect must be similar except for the one
which the non-discrimination right in question concerns, indirect non-discrimination
rights rely on comparisons in which all relevant aspects must be similar except for the
two aspects involved: the one which the non-discrimination right in question concerns
and the other aspect which covers the former aspect in the particular case. This means
of course, that the existence of a multiplicity of pre-existing inequalities may still
prevent victims of discrimination from benefitting from non-discrimination rights.

Indirect non-discrimination rights may be claimed in relation to all the discrimination
grounds we have dealt with. However, it is predominantly applied in relation to the

discrimination ground ‘sex’.

Furthermore, the conglomerate of signifiers which has arisen in relation to the

discrimination ground ‘sex” can be seen as a way of meeting the problematic of ‘the
presupposition of a certain level of equality’.

The different signifiers correspond to different qualifications of the discrimination
ground ‘sex’ (such as ‘being one or the other sex’, ‘transsexuality’, ‘being subjected to
circumstances which can only affect women’, ‘being on parental leave’, ‘being married
or life-partners, establishing a company together’). Seen from the point of view of each
of these qualifications, the problematic is not solved at all, only moved. Each signifier -
with its corresponding qualification of the discrimination ground - implies of course its
own standard of comparison on the basis of which ‘comparable situations’ are
established. Each different standard of comparison will only function on the condition
that a certain level of equality exists. However, when seen from the point of view of the
total number of signifiers, the conglomerate does provide for some compensation for
pre-existing inequalities. The different qualifications of the discrimination ground
complement each other in the sense that they capture different kinds of inequalities
(which are none the less related). Ideally, each of them would capture a kind of

inequality which would otherwise have functioned as a hindrance from the point of

633



view of one of the other qualifications, that is, they would capture each others
hindrances. I do not find that we would be justified in assuming this ideal scenario; the
different qualifications are not that closely and systematically related. Predominantly,
they complement rather than support each other. Relations of support can be detected
as well, though.

The ad-hoc combinations and replacements of signifiers and logics which we have seen
the CJEU unfold in relation to certain sex-discrimination-cases serves to strengthen the
complementarity in the sense that it ensures a high degree of flexibility; logical
creativity increases the chances that a particular case of discrimination can ultimately
be captured by one of the signifiers and one of the logics which are in play.

In principle, this way of developing non-discrimination rights can be expanded even
further; more signifiers, logics and qualifications of the discrimination ground ‘sex’
may arise in the future. Also the discrimination grounds ‘racial or ethnic origin’, ‘age’,
‘disability’, ‘sexual orientation’, ‘religion or belief” could be subjected to such
developments; in this case, they would be transformed, though, in the sense that they
would no longer constitute the basis of non-names, but of a mix of different signifiers.
In any case, however, fixations of this kind will never be able to capture all relevant
‘pre-existing inequalities’, only those which can be conceptually associated with the
discrimination ground. Apart from that, they constitute a logically muddied way of
developing non-discrimination rights which can only be pursued to a certain extent.
Too many and too disparate fixations of the respective meanings of the discrimination
grounds would undermine them. After all: it must be presumed that the possible
different meanings of a given discrimination ground can at least be associated with a
common conceptual foundation. If not, the meaning of the discrimination ground

becomes arbitrary.

Finally, the establishment of other kinds of elements apart from rights can be seen as a way in

which to meet the problematic of ‘the presupposition of a certain level of equality’.

The non-discrimination Directives dealing with ‘racial or ethnic origin’, ‘age’,
‘disability’, ‘sexual orientation’, ‘religion or belief’ and “sex” all contain such elements.
It is required that organizations exist which can support victims of discrimination, both
legally and in other ways. Also, it is required that research concerning discrimination is
carried out in the member states and that the results thereof are disseminated, just like
general information regarding national and EU non-discrimination law. ‘Best practices’

are to be developed and broadly shared.
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As previously discussed, the strong presence of these elements in the non-
discrimination Directives bears witness to a general acknowledgement of the
limitations of non-discrimination rights. But in what way do these elements support or
complement non-discrimination rights? They support non-discrimination rights in the
sense that they make it easier for the victims of discrimination to take legal action.
Dissemination of information regarding non-discrimination law and general patterns of
discrimination serves the same purpose - just like it may also have a preventive effect.
But none of this concerns the problematic of ‘the presupposition of a certain level of
equality’.

The development of best practices might, on the other hand, relate to the problematic in
the sense that such practices could represent nuanced, contextualized and reflexive
ways in which to address issues of discrimination - ways which would not be
dependent on the establishment of formal ‘comparability” in all aspects but one.

To the extent that such nuanced practices are indeed developed, they would
complement non-discrimination rights. It is important to note, though, that they would
not really support non-discrimination-rights. They would not alter non-discrimination
rights, and they would not provide a foundation for them. They would not even
complement them in the shape of another right. They would constitute a parallel

regime which has nothing to do with rights.
The problematic of ‘reproduction of national content rights’

The second fundamental problematic which I would like to bring forward concerns the
fact that non-discrimination rights depend on national substantial rights. This
problematic has been mentioned several times already. It means that non-
discrimination rights are confirming existing rights to a large extent; by reproducing
national content rights they also reproduce national hierarchies and forms of
discrimination.

In fact, by taking into account that EU-law doubtlessly affects national substantial
rights in numerous ways, the problem can be described as a double problem: Firstly,
EU-non-discrimination rights reproduce the national substantial rights which are in
force at a given time. Secondly, EU-non-discrimination rights do not control the ways in
which they affect national transformations of rights - that is the future drafting and

adoption of rights.
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Let me unfold the implications of the second problem. EU non-discrimination rights
merely concern the access to national substantial rights, not their content or their
existence for that matter; they merely affect who may and who may not claim national
substantial rights by laying down that certain factors (corresponding to the
discrimination grounds) may not function as factors of exclusion from those rights.
However, the fact that they affect who may and may not claim national substantial
rights may very well give rise to national transformations of the contents of those
rights. National politicians may find that the extended personal scopes of certain rights
may have the effect of burdening public finances for which reason the content of the
rights in question must be adjusted. Or they might find that due to new categories of
right-holders, the purposes served by those rights must be reconsidered. They might
even find that the altered personal scopes give rise to a conceptual rethinking and
restructuring of a whole area of rights.

National transformations of national substantial rights may be intended or not
intended, wished for or unwanted from the point of view of the purposes which are
specified or implied in EU law. In connection with the discrimination ground “sex’ it is
made clear in the relevant Directives that comprehensive transformations in the
national welfare systems are expected as a consequence of the implementation of EU-
law (for which reason the implementation of the principle of equal treatment between
men and women must be ‘progressive’). In connection with discrimination on the
grounds of ‘nationality’, a gradual ‘harmonization’ of the different national systems is
implied as a purpose of EU-law, at least according to the CJEU. On the other hand,
national restructuring which serves the purpose of avoiding the implementation of the
principle of non-discrimination with respect to certain rights does definitely not follow
the purposes of EU-law, according to the CJEU, but is in risk of undermining it,
whether deliberately or not.

In any case, however, national transformations of the content, structure and contextual
meaning of national substantial rights motivated by EU-law are not controlled by EU-
law. In this sense, the problematic of ‘the reproduction of national content rights’ is a
double problematic. Not only will EU non-discrimination rights reproduce national
substantial rights due to the logical structure of non-discrimination rights, they will
also reproduce the transformations of national substantial rights which they have

affected themselves, but without any control as to the directions of these
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transformations - transformations which may both serve and undermine the purposes
of EU-law.

Conceptual interventions in the organization and purposes of national substantial

rights

Is the principle of non-discrimination then a powerless principle seen from the point of
view of the content of social rights (which doubtlessly constitutes a most crucial aspect
of social rights)? Largely, it is, of course. And it is clear that only the adoption of a range
of EU substantial rights which could support non-discrimination rights would truly
make a difference in that respect. That, in turn, would mean a radical transformation of
the existing regime of EU social rights.

However, I will argue that within the context of the current regime, EU non-
discrimination rights do not only influence national substantial rights in the sense that
they affect who may and may not claim national substantial rights. Definitions and
distinctions which have arisen in relation to the material scopes of EU-non-
discrimination rights intervene in the very conceptual foundation and organization of
national rights.

Throughout part I we have been witnessing the significant role of EU-concepts,
established and defined by the CJEU. But also as far as national concepts are concerned
(concepts which appear within EU-legislation, but which according to the CJEU are to
be interpreted within the context of national law), we have seen the significant role of
conceptual considerations on behalf of the CJEU. Even if a given concept is not an EU-
concept in the sense that it is granted ‘a uniform meaning throughout EU-law’, the
CJEU will still emphasize that it should be interpreted in a way which does neither
undermine general principles of EU-law, nor more specific purposes laid down in the
particular legislative act under consideration. In other words, EU-criteria are
established with respect to the meaning of national concepts as well, on the basis of
general EU-principles as well as purposes and contextual implications derived from
particular acts of law. In this sense, a concept appearing in a legislative act of EU-law is
never ‘a free concept’ in relation to national law; even when bound to national law, its
possible meaning is subjected to limitations springing from the smaller as well as the
larger context in which it appears in EU-law, as defined by the CJEU.

Conceptual definitions and criteria established by the CJEU on the basis of definitions
and criteria provided for in legislation (which, in turn, often spring from earlier CJEU-

case-law) may concern names or other signifiers. But they also concern material scope.
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In relation to the discrimination ground ‘nationality’, the establishment of conceptual
criteria with respect to the different kinds of social security benefits covered by the
Social Security Coordination Regulation has been crucial, not only to clarifications of
the material scope of the Regulation and to the interpretation of more specific
provisions of that Regulation, but also to the possibility of translating a given right
which is earned in one member state into a corresponding right within the social
security systems of another member state. Also, the distinction between “social security’
and ‘social assistance’ is crucial, both to the before-mentioned Regulation, and to the
Residence Directive and to the Directives which concern the rights of third country
nationals. Certain groups of right-holders are not granted the right to equal treatment
with respect to social assistance, and they may be expelled from the state in which they
reside if they apply for it. As regards the remaining discrimination grounds, we saw
that the concept of ‘pay’ and the notion of ‘working conditions” have been thoroughly
considered by the CJEU along with a constellation of other concepts and notions
circulating around a distinction between social rights springing from or relating to the
employment relationship and social rights which do not and merely concern the state.
The conceptual clarifications carried out by the CJEU in this respect are crucial to the
determination of the material scopes of non-discrimination Directives and (as far as
concerns the discrimination ground ‘sex’) to the relationship between different non-
discrimination Directives. As regards the discrimination ground ‘sex’, clarifications of
the meanings of the concepts of ‘goods’ and ‘services’ play an important part as well.

I will argue that all these conceptual definitions, distinctions and criteria which are
significant to the determination of material scope and to the possibility of translating
between different national systems are influential in another way as well. They do not
only affect national substantial rights in the sense that they determine whether or not a
particular case is covered by EU-law as such, by a particular legislative act or
provision, and in the sense that they provide a conceptual framework within which
translations can take place. They influence national content rights in the sense that they
alter the conceptual foundation and organization of these rights. Naturally, the member
states need not replace their own categorizations with those of EU-law. But when
implementing EU-law within their own systems of rights, they cannot avoid
integrating EU-categorizations.

Categorizations of benefits are not just indications of pragmatic organizational

concerns. Categorizations as those referred to above (‘social security’ versus ‘social

638



assistance’; ‘work-related” versus ‘state-related’; ‘“market-related” versus ‘state-related’;
the risk of ‘unemployment’ versus the risk of ‘sickness’ etc.) are intrinsically connected
to basic understandings of the nature and purposes of benefits and to institutional
orders and logics. Naturally, the member states are in no way obliged to adopt the basic
understandings which are implied in the concepts and conceptual criteria established
by the CJEU, no more than they are obliged to replace their own categorizations with
EU-categorizations. But since they will necessarily need to adjust their own
categorizations in the light of EU-categorizations (one way or the other), basic
understandings of benefits as well as institutional logics are transmitted to the national
systems - even if only in fragments or in muddied and reduced versions, mixed with
national understandings and logics.

The influences in question are not exactly controlled by EU-law. The member states are
granted huge discretion with respect to the ways in which to implement EU social
rights. And these ways will include ‘minimal” or ‘elusive’ ways the purpose of which is
to reduce the influences of EU-law as much as possible. But the concepts, criteria and
distinctions and the categorizations they imply are controlled by EU-law. They
constitute crucial building stones of social order. Indirectly, they affect the contents of

national substantial rights.
The problematic of “‘arbitrary justification of discrimination’

Lastly, we shall consider the element ‘justification of discrimination” which plays a
huge role within EU non-discrimination law.

Why such a huge role? Obviously, it has been regarded necessary to provide for some
possibilities of escaping the principle of non-discrimination. To some extent, this bears
witness to a half-hearted attempt to eliminate (or ‘combat’) discrimination. To some
extent, however, it bears witness, again, to the complexities entailed in applying a
purely formal principle within the context of nuanced social regulation. The social
order in which we live brings together so differentiated forms of regulation that a rigid
prohibition of certain forms of discrimination which have so far been relatively
dominant within national welfare systems and in work life would be problematic from
the point of view of the functioning of the social order as such. Even if the
discrimination grounds we have dealt with correspond to differences which have been
crucial to past manifestations of power rather than to present ones, they still permeate

our institutions to a large extent.

639



‘Justification of discrimination” unfolds according to a particular pattern of
argumentation springing from the principle of proportionality. First, it must be
considered whether the discrimination in question serves a ‘legitimate aim’. If it does,
then it must be assessed whether the means by which this aim is pursued are
‘appropriate” and ‘necessary’ in relation to the aim.

Aims which are generally”® considered ‘legitimate’ by the CJEU are labour market
related aims (such as facilitating access to the labour for certain groups of people or
balancing the divergent interests within the labour market); aims which concern the
particular employment relationship (such as ensuring that employers will be able to
require the competences they need as well as the fulfillment of other conditions
relevant to the organizational, economic, psychological or ideological management of
their organization); public aims such as ‘public security, order and safety’; and social
policy aims (such as ensuring the sustainability of existing systems of rights or social
policy initiatives). The CJEU is generally reluctant to accept aims that only relate to
financial concerns’®, but to the extent that it can be established that a connection exist
between financial concerns and the possibility of providing basic services to the
population, financial considerations may constitute a part of a ‘legitimate aim’ (the aim
of ‘ensuring sound management of public expenditure on specialized medical care and to
quarantee people’s access to such care’ is for instance considered to be a legitimate aim7%7).
Also aims stemming from EU-law (that is, from other EU Directives or Regulations
than those under consideration) may constitute ‘legitimate aims’ in the light of which
discrimination may be justified. We saw, for instance, that the aims of “facilitating the free
movement of doctors’ and ‘contributing to a high level of public health protection in the
Community’ were capable of overriding non-discrimination rights with respect to sex.”s8
As far as concerns the application of the criteria of “appropriate and necessary’, we are
facing a rather muddied picture. As a minimum, the CJEU will require that some sort
of connection can be established between the national rule or arrangement under

consideration and the aim which the rule is claimed to serve. If, for instance, a given

78 Depending, naturally, on what possibilities of justification the relevant legislation specifies in relation
to the different discrimination grounds. However, in spite of the specificities of legislation, some general
features can be detected as far as concerns the CJEU’s ways of approaching the question of what
constitutes ‘legitimate aims’ and “appropriate and necessary means’.

786 Except in the case of the temporary exemptions laid down in Dir. 79/7/EEC
787 Case C-226/98, Jorgensen, analyzed in chapter 18 (in the section ‘Indirect discrimination’)

788 Case C-25/02, Rinke, analyzed in chapter 18 (in the section ‘Indirect discrimination)
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rule is claimed (by national authorities or the referring court) to serve the integration of
older workers in the labour market, but that the rule itself works to the disadvantage of
older workers with respect to their possibilities of remaining in the labour market, then
the rule is obviously not ‘appropriate and necessary’ when seen in the light of the
designated aim. A basic inconsistency can be observed. - But apart from requiring a
basic level of consistency as well as some sort of connection between mean and aim, the
CJEU does not adhere to any general standards. Some times it is enough that some sort
of intuitive or thematic connection exists between the rule and the aim it is claimed to
pursue. Other times it is required that the rule is likely to actually serve the aim. Or it is
required that the rule serves the aim in a precise and differentiated manner, taking into
account the specific circumstances of the persons subjected to the rule. Finally, the
CJEU may raise the objection that the rule in question is not ‘necessary’ in the sense
that another rule (or another formulation) would have served the aim in question just
as well and could have been chosen instead.

As this short sketching of alternatives indicate, there are different degrees of ‘appropriate
and necessary’ connections between aims and means. In the one end of the spectrum,
connections are associative and general (and mainly claimed), in the other end,
connections need to be convincing in the sense that the rule relates to the aim in a
precise manner and does not regard more people or more matters than necessary. We
should be aware, though, that the criterium “necessary’ is practically never interpreted
in a strict logical sense. If it were, then the CJEU would need to consider, in every
detail, whether a national rule under consideration could not, in one aspect or in total,
be reformulated, replaced or completely avoided. There are very few national rules (if
any) that are ‘necessary’ in the strict sense of the word. It will almost always be possible
to present an alternative which also serves a given designated aim (especially when
aims are as broadly and loosely defined as is the case here). The CJEU hardly ever
considers the necessity of a national rule as such; the court merely considers whether it
is suited or not for the designated purpose and whether it is formulated in too general

terms.

Another kind of regularity

The pattern of argumentation which springs from the principle of proportionality and
which is always followed by the CJEU whenever assessing a suggested ‘justification of

discrimination’ certainly involves a high degree of regularity, both in terms of the
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course of argumentation and in terms of the criteria involved. None the less, it is too
loose in order for us to call it a logic.

It is loose in the sense that formally speaking, it implies no fixated standards. The
relationship between means and aims is allowed to vary considerably within a broad
spectrum - and does in any case not comply with a determined logical standard. In
addition to that, the aims which are regarded as ‘legitimate aims’ are materially wide-
reaching and formulated in highly open terms.

Only in one sense may we say that ‘justification of discrimination’ implies a logic,
namely in the sense that it is not a balancing exercise; non-discrimination rights are not
taken into account in the examination of possible grounds of justification. First, it is
being established whether discrimination is, ‘in principle’, at stake. If it is, then the
suggested grounds of justification are being examined independently from the first
examination - with the possible consequence of voiding the conclusion of the first
examination. In other words: non-discrimination rights may be overridden by any aim
which is considered legitimate in so far as this aim is pursued in an appropriate and
necessary way. And overridden without a balancing or prioritizing exercise which
takes non-discrimination-rights into account as an aspect the examination.

As it appears, ‘justification of discrimination” is deeply problematic in view of the
‘fundamental status’ granted to non-discrimination rights. In truth, this ‘fundamental
status’ cannot be upheld, at least not unmodified. First of all, non-discrimination rights
may be overridden by any other concern as long as the criteria inherent in the principle
of proportionality (‘legitimate aim’, appropriate and necessary means’) are satisfied -
without non-discrimination rights being considered themselves as a part of that
examination. Secondly, the criteria of the principle of proportionality are interpreted in
a very loose way which means that formal standards are not involved, and material
standards are broad and open.

But we do not even need to take into account the ‘fundamental status’ of non-
discrimination rights in order for ‘justification of discrimination’ to be problematic.
Clearly, a basic level of certainty and predictability - which, I will argue, is crucial to

any law”® - seems to be threatened.

So, does this mean that it is largely arbitrary whether or not non-discrimination rights

are upheld or not? Are non-discrimination rights basically in the hands of the member

789 By the end of the dissertation, when revisiting the sixth anchor of order, “The state as one’, we shall
engage in an analysis of the meaning of ‘rule of law” within EU-law
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states which are granted huge discretion within the field of social and employment
rights? Or, alternatively, in the hands of the CJEU the judgments of which are lacking
any clear standards in so far as ‘justification of discrimination” is concerned?

Not necessarily. But we need to look for other kinds of standards. These are the
standards which are implied in the horizons within which CJEU-interpretations take
place. I will argue that these horizons constitute the ‘certainty’ and the “predictability’
of non-discrimination rights vis-a-vis the possibilities of justifying discrimination. In
these horizons we detect the presence of fundamental principles as well as central EU-
concepts. But first and foremost, they are world-visions, visions of the world of the
ideal order in its tensional relationship with the presumed order. They comprise the
purposes of the ideal order, as challenged by the presumed order.

In other words: in order for non-discrimination rights not to be subjected to complete
arbitrariness, they depend, extensively, on the development of strong interpretational
horizons.

In the next section, I shall analyze the interpretational horizons we have encountered
from the point of view of the purposes they entail. But before doing that, let me sum up

what we have learned about the means of the ideal order.

In conclusion: Non-discrimination rights rely on fundamental principles and rights,

conceptual foundations and stabile, developed interpretational horizons

We have analyzed the logics of non-discrimination rights from two overall
perspectives.

Firstly, we have defined the logics of the three overall kinds of non-discrimination
rights we have encountered throughout this work. That is, we have defined the formal
logics of these rights as applied (that is, including the logical implications which arise in
connection with their applications), and we have interpreted these formal logics as
social means in the light of our knowledge concerning the social structure of the ideal
order. In other words, we have asked in what way the formal logics of non-
discrimination rights can be said to serve the realization of the social structure.

In this respect, we came up with the following interpretations:

As-if-rights (which can be found in 6 different general variants and two modified
variants) imply a playing with a particular aspect of a life - playing with it in the sense of
imagination, simulation or ‘false translation’ - so as to twist the relationship between an

individual life and the ‘normal life’ which constitutes the destiny of today.
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Non-significance rights (which can be found in five different variants and one modified

variant) place human beings in an endless destiny-battle for the sake of the ‘normal life’ - a
battle which involves the continuous fighting against ever new manifestations of the
transhistorical destiny aspects, - that is, in an endless fight for non-determination according to
those aspects.

Determinately reduced non-significance rights (which can be found in two different

variants) place human beings in a powerless and blinded destiny battle for the sake of the
‘normal life’ - a battle which involves the continuous fighting against manifestations of destiny
aspects which fundamentally can neither be changed nor varied, and in which the direction as
well as present status of the battle are unknown to those who fight it.

As it appears, all three kinds of rights circulate around the realization of the ‘normal
life” which constitutes the destiny of today - the first one through the simulation of
another social situation, the second and third ones by way of endless emancipatory
projects carried by the individual who must either continuously fight against ever new
manifestations of certain aspects of destiny or against manifestations which are so
fundamental that they can never be eliminated.

The social means expressed by the three kinds of non-discrimination rights are in other
words highly tensional seen from the point of view of the temporal logic of historical
law: They are deeply embedded in those aspects of the presumed order which they
were supposed to eliminate or ‘combat’; they drag with them the characteristics of the

presumed order into the ideal order as a heavy burden.

Apart from interpreting the logics of the three overall kinds of non-discrimination
rights as social means, we also analyzed the logics of non-discrimination rights from
another perspective. We identified three fundamental problematics which apply to all
non-discrimination rights because they spring from the common formal nature of those
rights: the problematic of ‘the presuppostion of a certain level of equality’ (or ‘multi-layered
discrimination’); the problematic of ‘reproduction of national content rights’; and the
problematic of ‘arbitrary justification of discrimination’.

Crucial is, however, that these problematics are met by the CJEU in multiple different
ways. The fundamental problematics cannot be eliminated or ‘solved’, of course. But
we may say that the case-law (and to some extent also legislation) implies various
answers to these problematics. Some of these answers are logical answers, some of
them are conceptual and yet others are ideological. Some of them are largely

insufficient, whereas others are indeed capable of modifying the problematics. In any
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case, this variety of answers add whole new dimensions to non—discrimination—rights,
either by altering them logically or by complementing them in the form of other rights,
or by creating a conceptual and ideological framework within which they can be
interpreted. In other words, this variety of answers belong to the logics of non-
discrimination rights - when these rights are reflected within the context of what we
may call the comprehensive regime of non-discrimination social rights.

It should be emphasized that when I refer to “a variety of answers’, this does of course
not imply that EU-law (led by the CJEU) has deliberately developed methods in which
to meet the fundamental problematics. Rather, most of these ‘methods’ - the logical
reflections and inversions of non-discrimination rights, the supporting substantial
rights, the EU-concepts and conceptual criteria as well as the horizons - have been
developed along the way, to some extent ad-hoc, and to some extent on the basis of
more overall considerations, but in any case in connection with particular problematics
(predominantly legal problematics springing from particular cases).”® Crucial is,
however, that all the ‘methods’ outlined above can be seen as reflections of
fundamental problematics of non-discrimination, and it is in this respect that I refer to
them as answers.

As regards the first problematic, the problematic of ‘the presupposition of a certain
level of equality’, we were able to detect a large number of ‘answers’, all of them
largely insufficient, though. At best, they were able to solve a corner of the problematic
- that is, a few aspects of it, and only under certain circumstances. Some of the answers
represent ways of supporting non-discrimination rights, either in the form of substantial
rights which provide a foundation for the possibility of benefitting from non-
discrimination rights, or by altering non-discrimination rights themselves (extending
the scope of non-discrimination rights, stretching their logic or even adding a new
logical dimension to them). Other answers merely complement non-discrimination
rights - by introducing substantial rights which do not exactly provide a foundation for
non-discrimination rights, but which are thematically related to them, or alternative
kinds of non-discrimination rights such as the right to “positive discrimination” and the

right not to be subjected to ‘indirect discrimination’, or by multiplying the meaning of

790 Only the substantial rights which support non-discrimination rights with respect to the discrimination
ground ‘nationality’ (mobility and residence rights) and the policy elements contained in a number of
non-discrimination Directives are obviously expressions of general concerns. The latter elements (such as
‘development of best practices’) may be seen as a direct response to the inadequacies of non-
discrimination rights, whereas mobility and residence rights belong to the original building blocks of
EU-law, just like the principle of non-discrimination itself.
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the discrimination ground so that discrimination can be captured on the basis of
different standards of comparison and possibly even logically creative ways of
combining these different standards. Finally, the introduction of a policy element such
as ‘development of best practices’, complements non-discrimination rights in the shape
of a parallel regime of regulation which has nothing to do with rights.

We may ask, what governs the possibility of applying the different answers,
respectively? And what governs the limitations which characterize their applications?
To some extent, we are confronted with possibilities and limitations which spring from
fundamental features of EU-law. Substantial rights and the material scopes of non-
discrimination rights are laid down in Directives and Regulations which in turn are
adopted on the basis of the competences of the EU as laid down in the Treaties. For
political reasons, a range of material areas are so far not covered by EU-law, but
remains within the competences of the member states. And for political reasons, non-
discrimination rights dominate within the area of social rights, and not substantial
rights; substantial rights would constitute direct interferences within the national
systems of social rights.

However, most of the answers presented above are CJEU-developed answers. When
examining particular cases in which they are applied (or developed), we detect that
fundamental EU-principles and rights play an important part. The answer which is
based on a logical reflection on non-discrimination rights in the sense that it provides
for an interpretation according to which not only the non-discrimination right in itself,
but also the condition for being able to enjoy this right shall be taken into account, is
supported by the fundamental right to marry and by the fundamental status of EU-
citizenship (in the particular cases in which we have seen it applied””!). The right to
positive discrimination is supported by the principle ‘substantive and not formal
equality” which is laid down as a general principle in connection with the
discrimination ground ‘sex’. Also the multiplication of the meaning of the
discrimination ground ‘sex’ and the logically creative ways of combining these
different meanings rely on the principle ‘substantive and not formal equality’. In
connection with ‘indirect discrimination’, the fundamental status of the principle of
non-discrimination is emphasized over and over again. As far as concerns the CJEU’s

possibilities of extending the material scopes of non-discrimination rights, conceptual

71 See the analyses of the Zambrano and Carpenter judgments in chapter 5 and the analysis of the K.B.-
judgment in chapter 17
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developments are obviously central, but those developments are often supported by
fundamental principles, such as the EU-citizenship, Treaty based workers rights or
statements from the Charter of Fundamental rights concerning basic material
conditions.”?

If we consider the substantial rights which do exist within the area of social rights, also
they are largely based on fundamental EU-principles: The mobility and residence rights
of EU-citizens are guaranteed by the fundamental rights of all EU-citizens to move and
reside freely within the territory of the Member States. And the substantial rights
concerning the state of maternity are supported by the fundamental principle of
‘special protection of women’.

In other words, fundamental EU-principles and rights play a crucial role in connection
with practically all of the different answers to the problematic of ‘the presupposition of
a certain level of equality’. This does not mean, exactly, that they govern the application
of those different answers. But it appears that these answers need the fundamental
principles and rights. They need the support of fundamental principles and rights in
order to alter non-discrimination rights (extending their scope or adding new logical
dimensions to them) or to introduce substantiak rights. The limitations which
characterize the different answers must, on the other hand, mainly be ascribed to
fundamental limitations of EU-law as such and to a concern about the formal logic of
non-discrimination - that it may not be undermined completely.

As regards the second problematic, the problematic of ‘reproduction of national content
rights’, we were able to detect a single answer, but a complex and wide-reaching one.
Conceptual definitions, distinctions and criteria, developed by the CJEU, are not only
significant to the determination of material scope and to the possibility of translating
between different national systems. They influence national content rights in the sense
that they alter the conceptual foundation and organization of these rights. Conceptual
definitions, distinctions and criteria imply categorizations of benefits which in turn are
intrinsically connected to basic understandings of the nature and purposes of benefits
and to institutional orders and logics. Some way or another - muddied, fragmented,
reduced - those understandings and logics are transmitted to the national systems.

Indirectly, they affect the contents of national content rights.

792 As we saw in the Vatsouras and Koupatantze judgment (analyzed in chapter 7) and in the Kamberaj
judgment (analyzed in chapter 6)
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Finally, with respect to the third fundamental problematic, the problematic of ‘arbitrary
justification of discrimination’, we found that in connection with ‘justification of
discrimination’, another kind of standards are involved than the loose standards
implied in the principle of proportionality as applied by the CJEU. When only
considered from the point of view of the loose standards of the principle of
proportionality, the dominant phenomenon of ‘justification of discrimination” in non-
discrimination law would undermine completely the ‘fundamental status’ attributed to
non-discrimination rights, as it would threaten the upholding of a basic level of
certainty and predictability, crucial to any law. But I will argue that the interpretational
horizons within which CJEU-interpretations take place constitute another kinds of
standards, due to which we need not regard the status, certainty and predictability of
non-discrimination rights as threatened or undermined. The interpretational horizons
are world visions, comprising the purposes of the ideal order. By virtue of these
purposes, the relationship between non-discrimination rights and the possibility of

justifying discrimination can be understood according to another kind of regularity.

In other words: Due to their formal nature, non-discrimination rights depend on
fundamental principles and rights, on EU-concepts and conceptual criteria and on regular
interpretational horizons. Without these foundations, non-discrimination rights would be
extremely limited, yes close to being basically threatened, as a result of the
fundamental problematics springing from their formal nature.

This does not mean that non-discrimination rights are not still characterized by huge
limitations. The analyses of this chapter should leave no doubt of that. But the material
extensions and logical reflections of non-discrimination rights supported by
fundamental principles and rights, the conceptual definitions and criteria and the
interpretational horizons create a highly flexible foundation of non-discrimination
rights. By virtue of this foundation, non-discrimination rights are characterized by
capabilities which, to some extent, go far beyond those of content rights.

The border between ‘flexibility’” and ‘“uncertainty’ is delicate, though. If, for instance,
interpretational horizons are conceptually undeveloped or haunted by conceptual
inconsistencies, and if, in addition to that, they hardly interact with fundamental
principles and established concepts, then we are certainly facing a law which is flexible,
but also a law which is uncertain. This was largely the situation we confronted when
analyzing the rights attributed to non-names. In contrast, the non-discrimination rights

attributed to names are supported by a highly developed conceptual framework and by
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fundamental EU-principles and substantial rights. This gives rise to certainty as well as
flexibility in the top and the middle of the hierarchy of names. On the other hand, we
found that conceptual horizons are not very developed, even on the border of being
mysterious, meaning that uncertainty rules in the bottom of the hierarchy of names
(where fundamental principles are also partly lacking). As far as concerns the last
hierarchy, the hierarchy of signifiers in-between names and non-names, it is
characterized by a powerful interplaying of principles, concepts and interpretational
horizons, giving rise to extreme flexibility as well as some certainty. However, due to
logical creativity and the role of contextual interpretations (both supported by the
principle ‘substantive and not formal equality’), we may say that the flexibility is
driven so far that it comes close to undermining the formal nature of the principle of
non-discrimination - hereby threatening ‘certainty’ as well.

It appears that a high level of flexibility and certainty can be obtained if all three -
fundamental principles and rights, conceptual foundations and interpretational
horizons - are strongly developed and interplay with each other, and that
simultaneously, the formal nature of non-discrimination rights is respected.

Obviously, a close connection exist between fundamental principles and rights,
established concepts and interpretational horizons. As already mentioned, in the
horizons we detect the presence of fundamental principles as well as central EU-
concepts. Conversely, the fundamental principles and rights bear witness to the
existence of certain purposes characterizing the ideal order, and as such they refer - if
ever so vaguely - to certain world visions. In truth, fundamental principles would not
be meaningful were they not inscribed within strong interpretational horizons of a
certain regularity. But of course, principles and rights may be applied in such formal
manners so that it may be difficult to detect the presence of any visions what so ever.
Likewise, central EU-concepts as well as conceptual criteria are intrinsically connected
to basic understandings of the purposes of benefits and institutional logics - for which
reason also they are entangled within more overall purposes of the ideal order.

The interpretational horizons constitute, in a sense, the least clear, the most diffuse of
the three factors. Interpretational horizons consist of presumptions which we discern
behind the judgments. Some presumptions are articulated, others not. But
fundamentally, horizons can only be reconstructed on the basis of the multiplicity of
elements of meaning that we encounter - interacting with presumptions of our own

regarding our time and historical situation. - However, the interpretational horizons do
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not only constitute the most diffuse, but also the most crucial of the three factors. It is
on the basis of interpretational horizons that fundamental principles and rights and
conceptual definitions and criteria are meaningful at all.

So, in order to finalize the construction of the ideal order, let us investigate the
interpretational horizons with a view to the purposes which are meant to be realized by

the social structure of the ideal order.

Chapter 27

The overall purposes of the ideal order

We shall now seek to bring together the various interpretational horizons we have
detected when analyzing the judgments of the CJEU (and of the ECHR) in Part I. To
some extent, such horizons have already been clearly articulated and analyzed with
respect to the relations between them. That was in particular the case in connection
with Part 1.2 concerning non-names (reflected in the construction of the hierarchy of
non-names carried out in chapter 23). As regards names and signifiers in-between
names and non-names, however, the nature of the interpretational horizons involved
has merely been indicated. That was due to the fact that other elements, most notably
fundamental principles and rights, but also conceptual criteria, captured our attention
in relation to these other signifiers. But as explained just above, fundamental principles
and rights as well as established concepts are closely connected to interpretational
horizons: they are inscribed in them, depend on them and are also expressions of them.
In this sense, we are not far away from being able to formulate certain crucial
interpretational horizons dominating the interpretation of these other non-

discrimination rights as well.

We already know that more than one horizon is in play. We also know that the
respective horizons are characterized by internal as well as external tensions. But does
this mean that they are characterized by more than one overall purpose?

I will argue that we are in fact facing just one overall purpose, and that the different
horizons correspond to different perspectives (different world views) from which this
overall purpose can be seen and experienced. However, something is also lacking in so
far as this overall purpose is concerned. It is unclear why it is an overall purpose; it is

unclear what it truly consist in qua purpose of the ideal order.
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The overall purpose is the national labour market. But we do not encounter it in just
one form, and under one perspective. It appears to us as a fragmented and torn
purpose. But also as a richly differentiated purpose. The question is whether the
different manifestations of the labour market can be integrated or not? And ultimately,

the question is what it is that makes the labour market into a purpose at all?

First, let me establish the nature of the horizons dominating the three different

hierarchies of signifiers, respectively.

The hierarchy of names: disparate horizons concerning the labour market

from the point of view of subjective conditions

In connection with the hierarchy of names, it was not possible for us to reconstruct
comprehensive horizons - that is, actual world visions - on the basis of the analyzed
judgments. As mentioned above, in the hierarchy of names, fundamental EU-principles
and rights, as well as established EU-concepts and conceptual criteria play a
dominating role. This does not mean that interpretational horizons are lacking, but they
are more difficult to characterize; the CJEU predominantly relies on the other two
factors.

Not that we were not confronted with purposes. The EU-principles and rights in
question express, more or less directly, fundamental purposes of EU-law (such as the
establishment of the internal market and the freedoms which constitute it, and the
principles of equal treatment and non-discrimination). Furthermore, we also saw that
EU-concepts and conceptual criteria are often established on the basis of an analysis of
the purposes of a given particular legislative act. Certainly, such purposes constitute
crucial building stones of a social order. But in order for us to be able to visualize, more
exactly, the implications of such purposes from a political-philosophical point of view,
that is, their meaning as building stones of a social order, we need more comprehensive
understandings.

Even if we were not able to reconstruct comprehensive horizons, we were certainly
given plenty of fragments of horizons as well as indications or contours of horizons.
Most notably, of course, possibilities of being able to move, reside, seek work and
engage in work within the EU play a fundamental part. Obviously, the vision of some
sort of a transnational order characterized by a purpose of ‘mobility’ seems to be
presupposed. It is also clear that ‘equality’ constitutes an ideal. But for a closer view,

‘equality’ means ‘equality with respect to the purpose of ‘mobility’. Not that everyone
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are granted equal opportunities with respect to realizing the purpose of ‘mobility” (we
have seen that differences are huge). But as far as concerns the aspect of
‘nationality’ (and in the case of “Third Country Nationals’, the aspect of being subjected
to the legislation of a particular member-state) a principle of equality based on
imitation is constituted. This principle, in turn, serves the purpose of mobility.

In the hierarchy of names, we also detect the contours of a horizon which concerns the
concept of rights. ‘Rights’ qua ‘rights’ play a crucial role to the CJEU, especially
fundamental rights, but also other rights laid down in the Directives and Regulations
we have dealt with. If a given right is formulated vaguely - hereby opening the door to
huge national discretion and possibly erosion of the right in question - the CJEU will
generally seek to ‘secure’ the right so that it ‘is not rendered meaningless’ (by way of
EU-concepts or conceptual criteria established on the basis of an interpretation of the
legislative act in question)’®. Rights of EU-citizens are often extended beyond their
literal formulation in the law. In this connection, we have seen that the CJEU will
generally apply a combination of a fundamental principle (like the principle of non-
discrimination) and a contextual consideration (like ‘if difficulties are only temporary,
then...”)”%. Or the material scopes of non-discrimination rights are interpreted in a
wide-reaching manner on the basis of fundamental EU-principles and rights.”
Likewise, these interpretations are clearly carried by the intention that the rights in
question shall be meaningful and useful, and that they shall not be undermined by
structural conditions of the national systems or simply by national decisions. Finally,
the ‘condition for being able to enjoy the right’ logic described above constitutes a powerful
manifestation of the overall purpose of securing the meaningfulness of the rights of
EU-law.

Lastly, a number of judgments dealing either with residence rights or equal treatment
rights in relation to nationality depend on a horizon constituted by the idea that access
to the labour market should be facilitated by rights as well as institutional
arrangements. Various factors are involved: economic support, but also registration
and supervision. Potential workers, in turn, are expected to deliver a specific subjective
attitude - to demonstrate their ‘will, capability and availability” with respect to work.

Also, they are expected to be relatively stabile, rather than mobile. The ‘real link

793 Like for instance in the Kamberaj and Chakroun judgments concerning the rights of Third Country
Nationals analyzed in chapter 6

794 See the Trojani and Grzelczyk judgments analyzed in chapter 5

7% Like for instance in the Vatsouras and Koupatantze judgments analyzed in chapter 7
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criterium’ plays an important role within this interpretational horizon as well. The
criterium is far from clear, but it circulates around all the mentioned factors, that is,
registration, subjective attitude and stability, as it also involves the issue of general

societal integration.

So, what is common to these disparate fragments of interpretational horizons? They all
relate to the labour market, and they do it in the specific sense that they concern
subjective conditions of the labour market, that is, conditions for becoming a part of it and
conditions under which a person is a part of it. The former conditions circulate around
facilitating rights and institutional arrangements as well as subjective attitude, factors
of societal integration and a complex relationship between stability and mobility
(mobility rights are of course meant to serve work seekers, just like those who are
already employed); the latter conditions circulate around mobility and the issue of
rights as such - not having one’s right rendered ‘meaningless’ due to its formal
formulation or due to special circumstances characterizing the situation of the right-
holder.

Naturally, also the principle of ‘equality’ constitutes a subjective condition of the labour
market - and a condition which both serves ‘becoming a part of it and ‘being a part of
it’". But as we have learned from the analysis of as-if-rights (and all non-discrimination
rights in the hierarchy of names are as-if-rights), it is not a condition which implies that
every one (or many) are granted the same rights. As-if-rights are rights of imitation;
certain right-holders are to be treated as if they were not themselves, but other right-
holders, but in any case in a highly specified manner. In other words, the ‘equality” in
question does in no way reduce the level of differentiation at the labour market. If
anything, differentiation is increased due to the principle of equality of EU-law.

In relation to this conclusion - that the different horizons springing from the hierarchy
of names all concern subjective conditions of the labour market - it could be argued that
‘mobility’ and the concept of rights do not only serve the labour market (from the
perspective of its subjective conditions), it also serves forms of lives which are outside
of the labour market. We have seen that EU-citizens who are not granted the status of
‘Workers’ are none the less protected by fundamental principles and rights, including
rights of mobility (and residence rights without which mobility rights would be
practically meaningless). And even in relation to Third Country Nationals, the CJEU
attempts to protect the meaningfulness of the rights they are granted, whether they be

‘“Workers’ or not.
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This is true - and should not be ignored. The horizons of the hierarchy of names cannot
be exhaustively described on the basis of an assumption that the labour market
constitutes the one and only purpose entailed in them. The idea of mobility as well as
the concept of rights have meanings beyond the idea of the labour market. They are
intwined with an idea of citizenship (the EU-citizenship), but they also have an even
more general meaning which reaches out to ‘Third Country Nationals’. However, the
matter is that we cannot discern any other purposes than the labour market. As
unfolded in connection with the analysis of the social structure of the ideal order (the
foundation of which is provided by the hierarchy of names), we cannot discern any
other visions of life than a particular vision of the ‘normal life’. This ‘normal life’
comprises a number of aspects which ultimately concern the belonging to different
communities which can be qualified as institutional orders. The realization of a full
grown working life constitutes a crucial element of the ‘normal life’ which does not
only imply a belonging to the labour market, but which is also intwined with other
kinds of memberships such as memberships of systems of rights and ‘social
membership’ in a broader sense, institutionally, mentally and politically.

Accordingly, the fact that also people who can neither claim to be job-seekers nor
employed or self-employed are at play in the horizons of the hierarchy of names as well
must be regarded in the light of the labour market as an overall purpose, without
reducing those horizons to this purpose completely. That is, pensioners must be
regarded as former workers who have earned their right to a non-working life through
work. Students or people who are not working because of personal difficulties (such as
drug abuse, physical or psychological problems) or because they refuse to work, are all
potentially future workers. Finally, there are people who never have worked and never
will work due to severe diseases or handicaps. This group of people cannot be
conceptualized from the perspective of the labour market, except as a residual group.
But the rights they enjoy can. It strengthens the concept of rights within EU-law that
the status of the concept of rights is maintained also in the case of right-holders who
never have worked and never will work (just as it strengthens the concept of rights as
such that the CJEU attempts to protect the meaningfulness of the rights granted to
Third Country Nationals’, and not just of the rights of ‘EU-citizens’). Likewise, it
strengthens the idea of the internal market - a transnational order of internal mobility -
that mobility and residence rights are also granted to right-holders who never have

worked and never will work. In this respect it should be noted, though, that these
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right-holders would belong to the lower parts of the hierarchy of names, and that their

possibilities of realizing transnational mobility are limited by a range of conditions.

The hierarchy of non-names: horizons concerning the labour market

from the point of view of objective contradictions

In the hierarchy of non-names, the dominating role of horizons is very obvious. Non-
discrimination rights are largely undeveloped, and they are almost only supported by
the fundamental principle of non-discrimination itself, not by other fundamental
principles. Established concepts and conceptual criteria do play a certain role in
relation to questions of material scope, but as far as concerns the highly important
question regarding the respective meanings of the five discrimination grounds, the
conceptual foundation of non-discrimination rights are not only undeveloped, but also
deeply problematic.

In spite of a shaky conceptual foundation, it was certainly possible to detect the
presence of interpretational horizons. We might also say that exactly the absence of a
clear conceptual foundation (whether this is the fault of the CJEU itself or whether it is
due to deep conceptual problematics) means that the CJEU has, instead, relied on
associative or ideological connections. Such connections are generally established
‘behind the scene’ of the judgment itself and must, to a large extent, be derived by way
of indirect readings, but once they are found, they lead us directly into the
interpretational horizons on which the judgment depend.

When analyzing the hierarchy of non-names, we found that it is dominated by on
overall horizon, namely the idea of ‘a socially inclusive labour market’, but that this
horizon is torn in several ways. Firstly, it is torn in the sense that the employment
relationship appears to us as a fundamentally conflictuous relationship; the respective
interests of employers and employees do not coincide. Secondly, it is torn in the sense
that the ‘right to work” and the idea of the labour market as a ‘natural balance’ confront
each other tensionally; they may complement each other, but they may also reduce or
even exclude one another. Since the idea of the labour market as a ‘natural balance’ is
itself subject to a differentiation, the overall horizon is scratched in two different ways
as far this idea is concerned: the right to work (representing a development of the idea
of ‘a socially inclusive labour market’) is both confronted with the idea of ‘natural
balances’ understood as processes of continuous flexible adjustments on the basis of

existing power relations and with the idea of the labour market understood as
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something which is created through state intervention. Thirdly, the overall horizon is
torn in the sense that the idea of a socially inclusive labour market is confronted with a
different understanding according to which not everybody should work and according
to which those who are facing special difficulties in life in general deserve economical
help.

Consequently, in connection with the hierarchy of non-names, we are facing an overall
interpretational horizon which concern objective contradictions of the labour market. This
does not mean that subjective conditions of the labour market are not implied as well.
Obviously, there is a subjective dimension to the overall idea of ‘a socially inclusive
labour market’ - a dimension which is manifested in the particular development of this
idea in the form of ‘the fundamental right to work’. But the subjective dimension is of
course also given by virtue of the specification of non-discrimination rights. The
principle of non-discrimination which is at stake in connection with the idea of ‘a
socially inclusive labour market’ is, corresponds to the non-significance logic, as we
know. No more than the equality principle based on imitation does the non-significance
logic imply a reduction of the level of differentiation in the labour market. Only in
relation to five aspects - ‘racial or ethnic origin’, ‘age’, “disability’, ‘sexual orientation’
and ‘religion or belief” - is differentiation meant to be cancelled. And if we consider the
many possible escape routes from the principle of non-discrimination - meaning that
sometimes differentiation with respect to these aspects are meant to be cancelled, other
times not - then it is clear that altogether, the level of differentiation in the labour
market is rather enhanced than diminished. In other words, the subjective dimension
expressed by non-discrimination rights consists in a right to cancellation of certain
aspects of differentiation under certain circumstances, not in a right to equality as such.
Finally, a subjective dimension is present by virtue of the significance of the concept of
rights as such. However, in the hierarchy of non-names, the concept of rights is not
manifested with the same potency as it is in the hierarchy of names. The ‘fundamental
status’ of the principle of non-discrimination does not have the same weight as the
‘fundamental status” of the fundamental rights of EU-citizens, that is mobility, work
access and non-discrimination rights with respect to the discrimination ground of
nationality.

But even if subjective conditions are certainly implied in the torn overall horizon of the
hierarchy of non-names, the subjective conditions constitute but an aspect of that

horizon. They constitute an aspect of the idea of a ‘socially inclusive labour market’
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which in turn stands in contraction to a number of other ideas which correspond to
general institutional ideas. In other words, we are confronted with contradictory, or at
least tensional, relations between different understandings of the labour market as an
institutional order. It is in this sense that the overall interpretational horizon of the
hierarchy of non-names can be said to concern objective contradictions of the labour
market. Subjective conditions are implied in all of the different understandings which
confront each other, but only as aspects of these understandings.

Accordingly, within the overall horizon of the hierarchy of non-names, the labour
market does not just appear to us as a purpose, but as a highly complex purpose, full of

contradictions.

Also other horizons spring from the hierarchy of non-names. A horizon constituted by
the idea of material dependencies and obligations between family members
complements the overall horizon. Another crucial horizon concerns the ideological
foundations of the democratic, pluralistic state. This is a horizon which comprises the
historical-conceptual foundations of the European state, and which is marked by deep
and inescapable dilemmas. Should the state adhere to an ideal of neutrality, but be in
constant risk of breaking this ideal in practice? Should it adhere to ideological
secularism? Should an integrating approach be adopted, meaning that the state would
embrace and reflect all of the different beliefs which are manifested within the state? Or
finally, should an ideological foundation of the pluralistic state be established which is
not called ‘neutrality’? These problematics do not only concern declared religious and
ideological standpoints, they concern any appearances of the ‘ideological stranger’ -
whether imagined or real.

The two mentioned horizons are obviously not horizons which center on the labour
market. However, they relate to the overall torn horizon which do. As unfolded in the
analysis of the hierarchy of non-names, the three focal points of ‘citizenship’, ‘family’
and ‘work’ are asymmetrically represented in the hierarchy of non-names. Problematics
of the order of the family and problematics of citizenship are reflected through
problematics of work. Accordingly, the horizon constituted by the idea of material
dependencies and obligations between family members and the horizon centering on
the ideological foundations of the state complement the horizon constituted by the
objective contradictions of the labour market - meaning that the latter horizon remains
the overall horizon. But while complementing it, they also add even more complexities

to our idea of the labour market as an overall purpose.
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The hierarchy of signifiers in-between names and non-names: horizons which

concern the temporal complexity of the labour market

Lastly, in connection with the hierarchy of signifiers in-between names and non-names,
I shall argue that we are confronted with three different, dominating horizons, namely
the following: a horizon constituted by a concern for the sustainability of the welfare
systems of the member states; a horizon constituted by the vision of a future societal state
in which women are integrated in the labour market as well as being mothers; and finally a
horizon constituted by the presumption that fundamental differences between women and
men exist and that such differences are crucial to the possibility of the ‘civilizational self .

The two former horizons can be quite easily envisioned on the basis of the case-law,
whereas the reconstruction of the third one has required a rather complex analytical
journey. The first horizon can be reconstructed on the basis of direct statements which
appear repeatedly in the case-law.”¢ It comprises a clearly stated political aim, the aim
of securing the future sustainability of the national welfare systems from the point of
view of the reforms which are demanded by EU-law. This aim is neither connected to
fundamental principles or rights of EU-law, nor to fundamental EU-concepts; rather, it
concerns crucial conditions of possibility for the future implementation of EU-law.

The second horizon cannot be reconstructed on the basis of direct statements, but it is
none the less quite accessible. It is clear that the CJEU presupposes - as self-evident -
that traditional family patterns should be broken with. In addition, it is implied that it
is important to prevent women from choosing not to become mothers, as it is important
to keep them in the labour market. In other words, not only should there be no
opposition between ‘being mother” and ‘being in the labour market’, it is expected that
in the future, women shall realize their potentials in both of these respects. This horizon
is closely bound to the fundamental principles which dominate the hierarchy of
signifiers in-between names and non-names, that is, the principle of equal treatment
between women and men, the principle of ‘special protection of women’ and the
principle of ‘substantive and not formal equality’.

The second horizon cannot be envisioned in a full and rich sense - however clear the
purposes it comprises. It is not clear at all what will characterize this future societal

state in which motherhood and the realization of women’s potentials in the labour

79 More precisely the case-law concerning the application of the dynamical exemptions laid down in Dir.
79/7 |EEC, analyzed in chapter 18 (in the section “Temporary discrimination’)
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market are reconciled. The nature of the institutional reforms which are required can
only be discerned to a certain extent.””

The third horizon has been reconstructed by way of a quite extensive analysis, based on
a number of different elements. The presumption of an abstract difference between
women and men (a difference as such) can be derived from provisions and judgments
centering around situations and spaces characterized by nakedness or physical
intimacy as well as the status of the private home. The presumption of concrete
differences between women and men can be derived from all the maternity-related
judgments. The CJEU-invented name ‘Woman in so far as she is subjected to
circumstances which can only affect women’ speaks for itself. It is important to note,
though, that it is not established once and for all what circumstances that might be. It
appears to be circumstances related to maternity, but it is clearly presupposed that the
meaning of ‘maternity’ is subjected to historical change due to technological as well as
social developments. Finally, the presumption of a somehow intricate relationship
between women and violence can be derived from a number of judgments which
concern the engagement of women in military positions or positions within the police. -
In order to understand the meaning of these presumed differences between women
and men, they must be connected to a constellation of concepts which, as argued in the
Interzone-chapter, (chapter 21) are entangled within a universal logic, namely the
concepts of “dignity’, “private life’, ‘privacy’ and ‘decency’. On the basis of the extensive
analysis carried out in the Interzone-chapter, we were able to conclude that the
presumption of fundamental differences between women and men - in the sense of
abstract differences, differences related to maternity and differences which concern

human relations to violence - are crucial to the possibility of the “civilizational self’.

As it appears, we are facing three different horizons which are not necessarily mutually
exclusive, but which certainly concern different issues.

For a closer look, however, the two former horizons complement each other. They both
concern institutional transformations within and in-between the institutional orders of
the family, the labour market, the employment relationship and the national welfare
systems; only, the first horizon reflects the idea of institutional transformations from the

point of view of the future roles of women and the second horizon reflects the same

797 From the perspective of the law, that is. It could be argued that as far as concerns a number of
European countries, we are indeed faced with societies in which motherhood and the realization of
women’s potentials in the labour market are reconciled. However, even in the more progressive
countries, ‘reconciliation” has hardly been fully achieved.
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idea from the point of view of another concern, that of the sustainability of the national
welfare systems.

As far as concerns the third horizon, relations are more complex. It concerns
fundamental conditions of the civilizational self. It is clearly not unrelated to the other
two horizons; institutional transformations are also conditioned by those fundamental
conditions - as are the institutional orders which are meant to be transformed. But
clearly, the relationship between ‘transformation’ and ‘fundamental conditions’ is
highly tensional. In other words: which transformations are possible in the light of the
fundamental conditions? And vice versa: To the extent that the ‘fundamental
conditions’ in question are open to continuous historical reinterpretation (and we have
seen that they are with respect to all three elements, that of abstract differences, that of
differences related to maternity and that of differences which concern human relations
to violence), how may institutional transformations cast new light on those

fundamental conditions?

Consequently, the horizons of the hierarchy of signifiers in-between names and non-
names concern the temporal complexity of the labour market in the form of a tensional
relationship between fundamental conditions and intentional transformation.

Naturally, subjective conditions of the labour market are implied as well as objective
tensions. Subjective conditions are implied in the form of the dimension of rights - in
this case in the form of a highly flexible dimension of rights, supported and reflected by
the principle of ‘substantive and not formal equality’ (which certainly enhances the
level of differentiation at the labour market) and realized by way of logical creativity
and contextualizing considerations. Objective tensions of the labour market are
primarily implied in the form of the presumed fundamentally conflictuous
employment relationship. Naturally, objective tensions of the national systems of
welfare rights and tensions between the order of the family and the order of the
employment relationship are implied as well. But all of these tensions merely exist in
the light of the overall temporal tension which dominates the hierarchy. The same can
be said of the highly flexible dimension of rights. It constitutes a crucial aspect of an
overall vision of a future societal state in which ‘substantive, and not formal” equality
reigns (meaning that women will realize themselves at the labour market and as
mothers), but in which fundamental differences between women and men are

acknowledged - as a condition for modern regulation and temporality as such.
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We may even say that in the light of this overall vision, the different aspects contained
in it become uncertain. Since we do not know exactly the nature of the institutional
reforms required in order for motherhood and the realization of women’s potentials in
the labour market to be reconciled, and since we do know that non-discrimination
rights with respect to the discrimination ground of sex presently constitute a
conglomerate of logics of rights and a mixture of formal and non-formal and of
permanent and temporary elements, the future characteristics of non-discrimination
rights are not entirely certain. And likewise: Since we do not know exactly the nature
and depths of the institutional reforms which are required, the future tensions of and
in-between the employment relationship, the national systems and the family are
uncertain.

It is important to mention that the hierarchy of signifiers in-between names and non-
names gives rise to yet another horizon, apart from the three mentioned: a horizon
constituted by the idea that the state is responsible with respect to certain general,
public concerns, such as public health. It is certainly not a dominating horizon, but it is
unmistakably there. In fact, we have sensed the contours of this horizon in connection
with the other hierarchies as well, but only in the hierarchy of signifiers in-between
names and non-names has it been developed just a little bit. Many of the Directives and
Regulations we have dealt with have contained a provision regarding ‘public safety,
security and order’. And of course, in general, the state is presumed to be the source of
at least some of the existing national social rights and ultimately responsible for all
national rights - as it is presumed to be characterized by overall social, organizational,
ethical and economic goals and concerns.

In connection with the discrimination ground of sex, this horizon concerning the
overall role and purposes of the state is developed a little. But only in the sense that it
becomes clear that non-discrimination rights may be overridden by a general public
aim, such as securing public health services and rights - whether this requires
organizational, economic, professional, ethical or even cultural considerations.

All in all, this horizon appears to us as a mystery. Obviously, it must be crucial. Yet, it is
not dominating at all, it is hardly developed, only contours and fragments can be
discerned. What purposes and visions does it contain? What kind of role of the state,
what kind of ways of the state? And how does this horizon relate to the the horizons
mentioned above which all concern the labour market - from a subjective, objective or

temporal perspective? This is left open.
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The labour market as a torn and fragmented overall purpose,

- but most crucially: what does it mean qua purpose?

A range of interpretational horizons spring from the three hierarchies - some of them
partly overlapping, others rather unique. However, all horizons can be said to center
around the labour market, but from three different perspectives:

The horizons of the hierarchy of names center around subjective conditions of the labour
market. The horizons of the hierarchy of non-names unfold certain objective
contradictions of the labour market (in relation to which subjective conditions constitute
but an aspect). Finally, through the horizons of the hierarchy of signifiers in-between
names and non-names, the temporal complexity of the labour market with respect to the
relationship between institutional transformation and fundamental conditions is manifested
(in the light of which both subjective and objective aspects of the labour market become
uncertain).

But what does this tell us? We were looking for the basic purposes and world visions of
the ideal order.

The labour market constitutes the overall purpose of the ideal order - but in a highly
tensional way. It is a torn and fragmented purpose. And not only that. Due to the last
mentioned tension, the temporal tension, uncertainty reigns with respect to the future
characteristics of both subjective and objective aspects of the labour market.
Admittedly, this uncertainty only directly concerns the hierarchy of signifiers in-
between names and non-names, that is, the aspects of the ideal order which concern the
discrimination ground of ‘sex’. But all three hierarchies depend on national welfare
rights. To the extent that comprehensive national institutional reforms are carried out, it
will affect the national systems as such, even if those reforms are only meant to relate to
the discrimination ground of ‘sex’. In this sense, traces of the temporal tension between
transformation and fundamental conditions will be spread out in all the horizons of the
ideal order.

However, the crucial problem is not so much the complex, tensional and fragmented
nature of the overall purpose, nor is it the uncertainties regarding the future
characteristics of the aspects of the overall purpose. All this merely means that we are
not confronted with an unambiguous and clearly graspable overall purpose. In truth,
one might even see ambiguity and non-graspability as something which belongs
intrinsically to overall purposes of social orders. If an overall purpose can be too clearly

identified, then it has lost its ideal nature; it is already possessed, dissolved in that
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which already exists. Furthermore, from the point of view of the labour market as an
institutional order, it is not so surprising that it entails both subjective and objective
aspects, and that tensions can be identified within that order as well as in-between that
order and other orders.

No, the crucial problem is that it is not possible for us to discern what the labour
market means as an overall purpose. Is it indeed the overall purpose, and if it is, then
why is that? And if it is the overall purpose, is it capable, then, of integrating the
subjective and objective aspects and tensions, is it capable of creating a connection
between transformation and fundamental issues? Will it, as a purpose, imply some
standards which may guide transformations? - If, on the other hand, the labour market

is not the overall purpose, what other purpose does it serve, then?
The previous analyses of the ideal order all point towards the six anchors of order

We have now finalized our analysis of the ideal order according to the three political-
philosophical categories. We have established the characteristics of the social structure; it
contains both hierarchical, fluid and fundamental aspects. We have analyzed the means
by which the social structure is realized by way of an analysis of the logics of non-
discrimination rights, including the fundamental problematics these logics imply and
ways in which they can be met. Finally, we have analyzed the interpretational horizons
which spring from the three hierarchies in order to establish to what extent the ideal
order is characterized by an overall purpose.

From this we have gained what could be called ‘the ideal order as a machine’. We know
the parts it consists of and the way in which they relate to each other as well as the
architecture as a whole. We know the mechanisms by which the machine works,
including the limitations and problematics of those mechanisms. We know, finally, the
time and the space in which the machine is situated and the way in which it mirrors the
general concerns of this time and space.

But there is still something we do not know. We do not know what the machine looks
like as alive, as a social body. What kind of social world does it create, ideally speaking?
This question arises in connection with all three elements, that is, ‘social structure’,

‘means’ and ‘“purpose’.

From the perspective of the social structure, a particular understanding of ‘the normal
life’ makes out the focal point of the ideal order. This ‘normal life” is essentially about

the belonging to different communities which can be qualified as institutional orders -
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the labour market, the employment relationship, the national welfare systems, the
internal market, the family and the state. The role of the ‘normal life’ gives rise to a
certain totalitarianism. The social structure entails no alternative vision of life.
Furthermore, the ‘normal life’ constitutes both means and ends, contribution and
reward: By moving upwards in the social structure, a person will be given the
conditions of possibility for realizing the normal life in a fuller sense, - but it is also so
that in order to move up in the hierarchy, the idea of the normal life must be realized in
a fuller sense. The totalitarianism of the social structure is not absolute, though. It is
possible to live the life of an excluded person (whether by choice or involuntarily), as it
is possible to live on the border of exclusion. Only, we are conceptually blinded with
respect to the nature of these lives.

Possibilities of other lives and other orders are reflected by the fluid and fundamental
aspects of the social structure, but only negatively. It is by virtue of the transhistorical
aspects of destiny that a human being is individualized at all; a human being is
essentially alone with his or her destiny. And due to the fluid aspects, determinations of
human beings become essentially processual; the transhistorical destiny aspects will
continuously show new faces, appear in ever new particular manifestations. As far as
concerns the fundamental aspects of the social structure, they are essentially double-
sided. Human rights - in so far as they are meant to protect a common human
foundation - concern the protection of the conditions of the law, of naming and
regulation. But they also concern the potential undermining of names and regulation.
They bear witness to the fact that also other names and regulations could have been
possible and that all names and regulations could loose their power and be left as
ruined masks of civilization. This fundamental instability should not merely be
visualized in terms of an external condition - that any order may be threatened from
outside. Any order is inherently unstable because it relies on recreations by those
subjected to it.

However, in spite of the fact that the totalitarianism of the social structure is negatively
reflected by the fluid and the fundamental aspects, those aspects still circulate around
the ‘normal life’, no less than the hierarchical aspects. The cultural significance of the
transhistorical aspects of destiny are meant to be eliminated or adjusted so that they
will not prevent human beings from being part of the destiny of today - the ‘normal
life’. Human rights protect the particular social structure with which we are confronted

- even if they do this by protecting the foundations of civilization as such. The
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protection of the foundations of civilization through human rights is only actualized in
connection with the unfolding of civilization, that is, in connection with particular
naming and regulation. Accordingly, human rights protect the focal point of the
particular social structure with which we are confronted, the ‘normal life’.

The question we are left with from the point of view of the social structure is simply
this: If the ‘normal life” is essentially defined by the belonging to different communities
which can be qualified as institutional orders, then how may we conceive of these
institutional orders, what kind of life do they make possible? This question implies, of
course, also the question of how we may conceive of these orders from a negative point
of view. What could it possibly mean to stand alone with one’s individual destiny,
outside of these orders? And how may we conceptualize the respective borders of these

orders?

The means of the ideal order are constituted by particular logics of rights. We identified
three overall kinds of non-discrimination rights: as-if-right, non-significance-rights and
reduced non-significance-rights. They are all based on peculiar understandings of
‘equality’. According to the first one, ‘equality’ means the simulation of another social
situation. According to the second and third, ‘equality’ means endless emancipatory
projects with respect to eliminating or adjusting the significance of particular aspects of
differentiation.

Due to their formal nature, non-discrimination rights give rise to certain fundamental
problematics. These problematics cannot be solved, but they can be met (and are being
met) in a number of different ways. This means, however, that non-discrimination
rights become dependent on fundamental principles and rights, on EU-concepts and
conceptual criteria and on relatively stabile interpretational horizons.

Accordingly, we must ask: What do these fundamental principles and rights,
conceptual elements and horizons mean apart from the fact that they may determine
the outcome of judgments? What do they mean as foundations of the ideal order, how
are they realized as ordering principles, concepts and horizons? These questions can
only be answered if we investigate what they mean to the institutional orders of the

ideal order.

Finally, we have seen that the meaning of the overall purpose which constitutes the focal
point of all the dominating interpretational horizons is not clear to us. But perhaps, we

will be able to approach this meaning on the basis of an investigation of the
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institutional orders which constitute the foundation of the ‘normal life’ and in which

fundamental principles and rights, concepts and horizons are reflected.

Accordingly, we shall now leave the ideal order from the point of view of a regime of
rights and proceed with an analysis of the ideal order from the point of view of

institutional orders, more precisely, the six anchors of orders introduced in chapter 20.

Chapter 28
The National Labour Market

As argued in chapter 20, the law we have dealt with presupposes that certain anchors
of order - certain institutional orders which constitute the basis of other institutional
orders  and which serve as final anchors of justification - exist prior to and
independently from the law. Six anchors of order were identified along with their basic
logics. The orders were the following: ‘the national labour market’; ‘the national
welfare systems’; ‘the internal market’; ‘the employment relationship’; ‘the family” and
‘the state as one’.

Now we shall revisit these six anchors of order. But we shall do it from a different
perspective. We shall analyze to what extent and in what ways the CJEU does not only
presume the existence of certain basic logics, but also qualifies these basic logics in
particular ways - hereby subtly altering those very orders which are presumed to exist
prior to and independently from the law.

As discussed thoroughly in chapter 20, the distinction between the basic logics and the
qualified logics is not easily drawn. Often, they will be developed simultaneously. And
often they will be woven together within the same statement, or even within the same
concept, or in assumptions underpinning particular argumentations. That does not
affect, however, the importance of the analytical distinction. It only means that the line
between the two can only be drawn in a tentative way. In other words, it could be
argued that certain aspects of the qualifications which I will be presenting below would
rather form part of the presumed order, than of the ideal order; and vice versa, it could
be argued that certain aspects of the logics presented in chapter 20 would in fact belong
to the ideal order, and not the presumed order.

With these reservations in mind, I shall now present the qualifications which, as I see it,

belong to the ideal order, that is, the qualifications by which the CJEU subtly alters the
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presumed basic logics. Naturally, this happens in multiple ways, and I cannot analyze
them all. Accordingly, the analyses will be given a certain focus. They will be directed
against the fundamental problematics which I derived from the basic logics of the six
anchors of order. As the reader might recall, these fundamental problematics were

formulated by the ghosts of those orders.

So, the first anchor of order confronting us is the ‘national labour market’.

In chapter 20, I concluded that national labour markets are presumed to be
characterized by the following basic logics: They are presumed to be natural balances,
but in two different ways. They are either presumed to be natural balances in the sense
that they are identified with processes of continuous flexible adjustments on the basis
of the existent power relations between the actors of the labour markets. Or, they are
presumed to be natural balances which are created as such through state intervention.
Furthermore, national labour markets are presumed to be life integrators. Participation
in the labour market means participation in life, in a qualified sense of ‘life’, that is.
Three different ghosts appear from these basic logics, disturbing their proper
functioning. Firstly, if we are caught in a tautological circle of means and ends in which
nothing exists but the process itself and the continuous outcomes of it, then the ‘natural
balance’ as such will be characterized by no overall guiding ideals or principles,
distinct from the process itself. But can labour markets, then, be part of an ideal order at
all? Can the human negotiations and decisions which constitute them be the
expressions, at all, of any ideals, apart from those which figure as elements within the
process itself? If they cannot, then the ideal order of the law will be undermined as a
whole because it depends on the national labour markets.

Secondly, how can a natural balance be created by means of state intervention? This
constitutes, naturally, a paradox in itself, although a paradox which is well known from
the history of political philosophy.”® A concept of ‘nature’ would be required in order
for such creation to take place at all - a concept which could both account for that
which the natural balance is by itself (whether real or ideal) and that which it lacks by
itself for which reason external interference is necessary.

Finally, what qualifies life outside of the labour market? On the one hand, life is

identified with life within the labour market. On the other, it is clear that not everybody

798 As briefly mentioned in the Introduction and in chapter 2, modern natural law (as unfolded by Locke
and Hobbes) holds that human nature must both be inhibited and protected by society in order to be
realized as nature (according to its potentials).
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is participating in the labour market. If it cannot be qualified in what sense there can be
life outside of the labour market as well, then we are left with an ideal order which
essentially drags a large number of those people which are subjected to the law into an
abyss of tabooization - an ideal order which has no language for crucial elements of
itself.

We shall now attempt to engage in a conversation with these three ghosts from the
point of view of the ideal order. In other words: Can the basic logics characterizing the
‘national labour market’ be qualified somehow so that we would be able to answer the

three ghosts - whether satisfactory or not?
The “natural balance’ as a tragical relationship of opposition

The first ghost confronts us with the lack of an overall ideal, distinct from the process of
continuous flexible adjustments on the basis of existing power relations. The ghost says
that the labour market as a ‘natural balance’ is nothing but that which happens to exist
at a given moment in time.

In a way, this is true. However, it is still possible to ask whether the process of
continuous flexible adjustments could somehow itself be seen as constituting an ideal?
If it could, then the national labour markets could be qualified as ideal orders
themselves, that is, they could be part of the ideal order meant to be realized by the
law.

I do believe that the process of continuous flexible adjustments can be said to constitute
an ideal. Only, it is not an ideal which reflects any optimism. Let me draw the attention
to a formulation from the Rosenbladt-judgment analyzed in connection with the non-
name ‘Age’. The formulation concerns, more specifically, a clause on automatic
termination of employment contracts, and this clause reflects, according to the CJEU, a
‘balance’ in that it establishes a compromise between stability and flexibility and
hereby a compromise between the interests of employers and employees. When seen in
the light of the very generalizing way in which the Rosenbladt-case is being dealt with
by the court, not least due to the equalization of the three concepts ‘agreement’,
‘flexibility” and “balance’”?, I do believe that we can safely understand the formulation
as a general characterization of labour market balances and not just as a
characterization of a particular balance expressed by the national rule in question.

According to this formulation, we are confronted with ‘a balance between diverging but

799 - resulting in what I have called the “agreement-flexibility-balance-triad’, see the analysis in chapter 11
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legitimate interests, against a complex background of employment relationships closely linked to
political choices in the area of retirement and employment’8%.

The crucial words are the following: ‘diverging but legitimate interests’. It is assumed that
the parties of the labour market have diverging interests. In other words, their interests
do not, essentially, correspond to one another, they are essentially opposed. In addition,
it is assumed that these diverging interests are legitimate as such, that is, they are
legitimate as diverging. This understanding is in fact not at all as obvious as it may
sound.

First of all, it is different from the kinds of understandings which are often held within
contemporary social science as well as political discourse, namely, that the traditional
opposition between employers and employees is largely outdated and essentially, their
interests are the same, - or at least, their interests could be rationalized or reinterpreted
so as to become the same. The wise employer and the wise employee would know that
already, and to the extent that more employers and employees would act in accordance
with the logics of contemporary capitalism, more people would know that in the future
- this is what these understanding imply. What connects the interests of employers and
employees is held to be the common interest in learning (by which both companies and
people grow), transitions (by which both companies and people develop and unfold
their potentials), ethical standards related to working conditions and environment
(from which people benefit and on the basis of which companies can brand
themselves), and finally a common interest in meeting the challenges of globalization
(which means securing competitiveness for the sake of both companies and jobs).8!

But the understanding of the CJEU is in fact also different from classical left-wing or
right-wing understandings. Those classical understandings would certainly hold that
the interests of employer and employee are diverging, but they would not both be
legitimate. Only the interests of one of the parties would be legitimate; the interests of
the other part would not be justifiable, however real. Such understandings would be
based either on theories of capitalism according to which the value created by workers

is exploited by the owners of the means of production (most notably, of course,

800 Case C-45/09, Rosenbladt par. 68

801 A powerful example of such a discourse can be found in “Communication from the Commission:
Towards Common Principles of Flexicurity: More and better jobs through flexibility and

security” (27.06.2007). I have analyzed this communication in the article “Flexicurity imellem Historiens
og Forandringens Mysterier” [Flexicurity in-between Mystifications of History and Change], in Lars Bo
Kaspersen, Joachim Lund, Ole Helby Petersen (ed): Offentligt eller privat? — historiske 0g aktuelle
udfordringer i politik og okonomi

669



marxistic theory), or it would be based on theories of capitalism according to which
value is created due to the enterprising individual pursuing his or her self-interest, or
simply on theories according to which human beings must follow their nature, and
who ever is capable of determining the rules of the game is also allowed to benefit from
it. In contrast to such understandings, the CJEU holds that the interests of both parties
are legitimate.

Furthermore, the understanding of the CJEU is different from a discursive-reflexive
understanding according to which the parties may not know in advance what their true
interests are, and that only by bringing together in negotiation the knowledge,
experiences and ideals which each of them possess, a deep and comprehensive
understanding of the respective interests can be reached, as well as an understanding
of what might not be opposed, but rather common interests. According to this
understanding, it is the outcome of negotiations, and not the initial positions of the
parties, which is legitimate - on the condition, of course, that the negotiation is genuine
and not merely strategical.580?

The CJEU understanding resembles more a Schmittian understanding which would
emphasize the fundamental nature of conflict, and which would hold that there could
never be a third standpoint above the parties themselves which could determine that
one was more just than the other, just as it would hold that the result of negotiations
would not represent a more legitimate version of the initial positions (it would either
represent the transformation of the initial conflict into a new one, or it would represent
a repression of the former)’®®. However, the CJEU understanding does not entail the
dialectical element which is crucial to the Schmittian understanding: that the parties
will only know themselves because of the opposition to the other part, in fact, that their
respective possibilities of existence as world views and interests depend on that
opposition for which reason their respective limitations are also mirrored in the other
part.

In truth, the CJEU understanding does not exclude a dialectical understanding of that
kind. But it does not imply it either. It rather indicates a non-dialectical understanding.
The dialectical understanding opens for the possibility of historical transformation of

the conflict - and ultimately the reconciliation of the conflict and replacement of it by

802 An understanding of this kind can be found in the writings of Charles Sabel, see for instance “Direct-
Deliberative Polyarchi. An Institutional Ideal for Europe?”, in European Law Journal. Obviously, this
understanding is related to a Habermasian understanding

803 This is what is implied in Schmitt’s “concept of the political’. (Carl Schmitt: Der Begriff des Politischen)
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another conflict (constituted by two new parties). This is not what we learn from the
CJEU-understanding. Certainly, the CJEU understanding does not necessarily imply
that the respective interests of the parties will forever remain the same. But it presents
us with a given opposition between employers and employees and emphasizes the
legitimacy of that understanding.

So, we are confronted with a relationship which is determined to be a relationship of
opposition. It is also clear that it is determined to be a relationship of power - it is on
the basis of negotiations and possibly collective actions that agreements will be made.
In other words: the ‘natural balance’ cannot be anything but a power balance; the
‘agreement’ cannot be anything but a momentary expression of the power balance; and
the “flexibility’ which is acquired by means of agreements cannot mean anything but
the fact that that power balance is continuously alive and vibrant. As noted in
connection with the analysis of the agreement-flexibility-balance-triad in chapterll,
what is lost in the tautological circle of ends and means is the possibility that
‘agreement’, ‘flexibility” and ‘balance” might not always serve each other. ‘Agreement’
could mean the lack of flexibility if no compromise could be found between the
divergent interests, or if the compromise which was found did in fact not serve any
interests what so ever. ‘Agreement’ could also mean lack of balance if one part was
always stronger than the other. Likewise, ‘flexibility’ might correspond to adjustments
which served one part more than the other. And so forth. But possible tensions between
‘agreement’, ‘flexibility’ and ‘balance’ can of course only be stated on the condition that
each concept is granted a separate meaning. If they are not, if they are apriori
equalized, and if ‘balance’ means power balance, then ‘agreement’ and ‘flexibility” can
only refer to certain expressions of that power balance.

The perspective is somewhat brutal. It is a power relationship which is naturalized in
the sense that it is deprived of the possibilities of reflexion and transformation. The
particular interests of the parties may change over time, but the relationship itself is
what it is. None the less, I will argue that this understanding of the ‘balance’ does
constitute an ideal understanding which means that the ‘balance’ is not simply
identical with that which happens to exist at a given moment in time. It is an ideal
understanding because the interests of both parties are seen as legitimate qua
divergent. But it is not an optimistic understanding. It tells us that the national labour
market as an anchor of order should be understood as a relationship of opposition

which cannot be transformed or redeemed.
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An inclusive relationship of opposition

We need to consider another issue as well.

All of the non-discrimination rights we have dealt with constitute interferences in the
power relationship which the labour market is. Or more precisely, generally non-
discrimination rights interfere in this relationship, but sometimes the CJEU finds that
they should not interfere in this relationship (as in the Rosenbladt-judgment). In other
words, the ideal order is not generally defined by a lack of interference in the national
labour markets; labour markets are not to be left alone. Also, it is clear that the ideal
order does not only imply interferences in the labour markets in the shape of EU-non-
discrimination right. Since non-discrimination rights presuppose the existence of
national substantial rights, a range of national substantial rights which interfere in the
national labour markets, belong to the ideal order as well. Not to mention a much
wider range of rights and rules, stemming from national law, EU law and international
law, which are part of the presumed order, but which are assumed in the ideal order as
well, as part of a more or less unmodified context.

Accordingly, the national labour markets are not to be understood as ‘natural balances’
in a pure sense, neither from the point of view of the presumed order nor from the
point of view of the ideal order. They are to be understood as ‘natural balances’ in the
moderated sense that they are ‘balances’ on the basis of a number of regulations which
cannot as such be made subjects of negotiations between the parties, that is, they are
not elements within the ‘balances’ themselves (or at least they are not unconditional
elements). In fact, this is expressed in the formulation from the Rosenbladt-judgment as
well: “a balance between diverging but legitimate interests, against a complex background of
employment relationships closely linked to political choices in the area of retirement and
employment’.

However, the EU non-discrimination rights which we have dealt with are special in this
respect. They form part of the huge basis of regulation on top of which the ‘natural
balances’ unfolds. They may also, in a conditional sense, be seen as elements within the
balances, due to the fact that the national implementation of these rights may be carried
out by the social partners. But we may regard them from yet another perspective. The
EU non-discrimination rights concern the access to the labour market as such, as they
concern the access to those rights which are negotiated by the parties of the labour
markets. In other words, they concern the access to the ‘natural balances” at all, the

right to be a part of the relationship of opposition.

672



Seen from this perspective, the EU non-discrimination rights intervene in the ‘natural
balances’ in an essential way. We may say that they redefine the ‘natural balances’
which the labour markets are assumed to be. Accordingly, the ‘natural balances’ are not
only qualified as relationships of opposition which cannot be transformed or
redeemed, they are also qualified as inclusive relationships of opposition. In the ideal
order, everyone who would otherwise be excluded from being a part of these
relationships of opposition on the grounds of nationality, part-time work or fixed-term
work, racial or ethnic origin, age, disability, sexual orientation, religion or belief or sex

shall now be part of these relationships.

A crippled relationship of opposition

Another element of the law we have dealt with should be mentioned as well, namely
the right to strike. Like the EU-non.discrimination rights, the right to strike strike can
be said to essentially define the ‘natural balances’ as such. Whereas the EU non-
discrimination rights define the inclusive nature of the balances, the right to strike
defines the ways in which they unfold. As we saw in the Viking and Laval
judgments’®, the CJEU holds that the right to strike is fundamental. Yet, it may be
overridden by fundamental EU rights, the right to freedom of establishment and the
right to provide services. These rights, in turn, may be seen as part of the huge basis of
regulation on top of which the ‘natural balances’ unfolds. The fact that a right which
essentially defines the way in which the balances can and cannot unfold is conditioned
by the right of establishment means that the inclusive relationship of opposition which
constitutes the labour market is also a crippled relationship of opposition. Naturally, it
would be in any case. The right to strike is itself a manifestation of the fact that the
relationship of opposition does not unfold limitlessly, by means of violent battles
culminating in civil war. In this sense, the essential crippling of the relationship of
opposition has happened long ago in the European countries. But the Viking and
Laval-judgments add a new dimension to this development. They do not exactly
abolish what was left of the original means of battle, but they transform those remains
of the original means so that they are no longer fundamental to the relationship of

opposition, but only define it under certain conditions.

804 Analyzed in chapter 7
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A tragical relationship of opposition characterized by a split temporality

So, we shall conclude that the national labour market as an anchor of order is indeed
qualified by the CJEU in a particular way which implies certain ideals. Hereby, this
order belongs to the ideal order in a profound way, it is qualified with a view to the
ideal order, it is not merely presumed as an order characterized by certain basic logics.
It is qualified in the following way: it is constituted by a relationship of opposition
which cannot be transformed or redeemed. Furthermore, this relationship of opposition
is inclusive, meant to integrate everyone. Finally, it is a crippled relationship of
opposition in terms of the means by which it unfolds.

I mentioned above that this qualification of the ideal nature of the labour market is not
a very optimistic one. Let me be more specific. The relationship of opposition in
question is a tragical relationship. I understand a tragical condition (in contrast to a
merely unhappy condition) as a condition characterized by the collision of two (or
more) logics. Pursuing one of those logics will mean infringing the other, and vice
versa. In both cases, the result will be unhappy. In addition, a tragical condition is, as I
see it, characterized by human blindness. Any attempt to overcome the bindings of the
situation will lead to disaster.

The relationship of opposition constituting the labour market as an institutional order
is tragical because it implies the collision of two logics. It implies that the interests of
the parties are ‘divergent and legitimate’. Yet, the parties are continuously driven
towards each other; ‘agreements” must be made, the relationship must continuously be
expressed, serving ‘flexibility’. The logic of ‘continuously meeting each other,
continuously making agreements’ can only unfold unhappily due to the fact that the
interests of the parties are basically ‘divergent and legitimate’. No true reconciliation
can ever be reached, only compromises. Not matter how many agreements are made,
the interests of the parties will remain ‘divergent and legitimate’. If, on the other hand,
a true reconciliation of the interests of the parties were obtained, then it would mean a
violation of the interests of parties. Their fundamental legitimacy as divergent would
have been abandoned.

The relationship of opposition constituting the labour market also implies a blindness.
We know that the interests of both parties are legitimate, we know that everyone shall
be part of this relationship and that it shall unfold in a crippled way. But apart from

that we do not know anything as to the development of the relationship of opposition.
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Even if the relationship of opposition is not defined by ‘that which happens to exist at a
given moment in time’, it still essentially depends on ‘that which happens to exist’.

Consequently, the relationship of opposition is characterized by a split temporality. It is
both defined as a relation which is strangely disconnected from history - a relation
which will eternally remain the same. In this sense, the relation of opposition is like a
satellite which has been launched into space and hereafter stays in its orbit.
Simultaneously, however, the relationship of opposition is defined as a relation which
is all too close to the ground, so to speak, - a relationship which is time-bound to an
extreme degree in that it, in its particular manifestations, can only reflect what happens

to be the outcome of the relationship at a given moment in time.
The state creates a past and a future for the ‘natural balances’

The second ghost confronts us with the paradox of ‘creation of nature’. Nature as such
cannot be created. But nature may be realized by human beings - to the extent that
nature is not simply that which unfolds by itself, but something ideal which can both
be nurtured and repressed by human beings.®%> The second ghost questions whether
such a concept of nature underpins the state’s interventions in the labour markets when
seen from the point of view of the ideal order. The second ghost fears that the creations
of ‘natural balances’ on behalf of the state is nothing but continuous adjustments from
the point of view of what appears to be necessary or merely useful according to some
or other political agenda. In other words, the ghost fears that what is created is not
‘natural balances’, but merely politics.

We have already seen that certain ideals are implied in the understanding of the labour
markets as ‘natural balances’. In this sense, an ideal concept of nature is already given.
In order to answer the second ghost, we will need to examine whether the interferences
in the ‘natural balances’ on behalf of the state can be seen as interferences meant to
realize the ideal concept of nature we derived above, - that is, as ways in which to
complement nature, helping it to realize what it cannot realize by itself.

Accordingly, on the basis of our analyses in part I, we shall ask what kind of interventions
in the national labour markets are regarded as necessary by the CJEU. Obviously, we
have encountered numerous kinds of interventions which are laid down, accepted or

otherwise confirmed by the CJEU. Apart from the EU-non-discrimination rights

805 Cf. the remarks as to the meaning of ‘nature’ in classical and modern natural law in the Introduction
and in chapter 2 (‘nature’ is not necessarily what we immediately are, it may even be hidden from us).
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themselves, other EU-principles and EU substantial rights, as well as the national
substantial rights which are indirectly confirmed by EU non-discrimination rights,
‘justification of discrimination’-arguments have provided us with confirmations of
interventions on behalf of the court. However, among all those kinds of interventions,
we should distinguish between those which are done for the sake of the national labour
markets themselves and those which are done for the sake of something else (like
‘public health’ or ‘public security’, the internal needs of the national welfare systems,
the basic freedoms of EU-law, or the principle of pluralism and human rights). Only
those kinds of interventions which are done for the sake of the labour markets
themselves can be said to constitute the kind of ‘creation” we are presently interested in
- that is, a “creation’ of the national labour markets in accordance with an ideal concept
of nature, meant to realize that very concept.

It was in particular in connection with justifications of discrimination on grounds of
age that we came across a range of interventions in the national labour markets meant
to serve those labour markets themselves. But also in connection with justification of
discrimination on grounds of sex, we encountered interventions of that kind. More
specifically, these interventions are meant to serve the following labour market
purposes: ‘checking unemployment’ and ‘encouraging recruitment’ with a special view to
‘encouraging the recruitment and promotion of young people’; ‘establishing a balance between
the generations’, meaning ‘sharing employment between the generations’, but also ‘the
creation of a favourable age structure’ within a profession so that ‘an exchange of experiences
and innovation” will be promoted; ‘efficient planning of the departure and recruitment of
staff’, including ‘avoiding disputes relating to employees’ ability to perform their duties’ “which
may be humiliating for those who have reached an advanced age’; ‘integration of older workers’
who still have “a substantial part of their working life’ in front of them; enhancing general
flexibility for the sake of employers as well as young workers; ‘regulating relations between
education, vocational training and the possibilities of entering the labour market; and finally
‘rewarding experience and loyalty’.

When glancing over these declared purposes, we immediately detect that they fall in
two overall groups. Most of the purposes relate to the integration of younger workers
in the labour markets (at the expense of older workers), but there are also purposes
which relate to the maintenance of older workers in the labour markets in general or

more specifically, in a given profession. The two purposes are united in the purpose of
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‘the creation of a favourable age structure’ within a profession, serving ‘an exchange of
experiences and innovation’.

In other words, the interventions in the labour markets for the sake of the labour
markets, as accepted by the CJEU, are meant to make the labour markets dynamical.
They are meant to ensure exchange of workers and change as such. Young workers do
not only represent the danger of unemployment (the danger of never being integrated
in the labour markets), they represent development, flexibility and innovation. On the
other hand, the interventions which are accepted by the court are also meant to ensure
a certain stability. They are meant to ensure that knowledge and experience are not
being lost, but kept and nurtured and passed on to the young workers.

The EU non-discrimination rights should also be mentioned. Surely, they do not solely
constitute interventions in the labour markets for the sake of the labour markets. In the
preambles of the non-discrimination Directives, other purposes are mentioned as well,
ranging from fundamental freedoms and the principle of equality over principles of
democracy and human rights to more specific concerns. But the idea of ‘a socially
inclusive labour market’ is emphasized strongly, not only in the preambles, but by the
CJEU. As we have seen, the CJEU tends to give this idea priority over all other ideas
and principles.

In the last section, I argued that the EU-non-discrimination rights contribute to the very
definition of national labour markets as ‘natural balances’ from the point of view of the
ideal order. Due to EU non-discrimination rights we were able to understand those
‘natural balances’ as inclusive relationships of opposition, as inclusive tragical
relationships. This does not mean, however, that we may not examine the possible role
of EU non-discrimination rights under the perspective of the ‘creation of natural
balances’ as well. When seen from the perspective of labour markets as ‘natural
balances’, EU non-discrimination rights contribute to the definition of those balances
as inclusive relationships of opposition. When seen from the perspective of ‘created
natural balances’, EU non-discrimination rights constitute a kind of intervention meant
to serve the labour markets as natural balances.

When seen from the second perspective, the EU non-discrimination rights are in line
with the first group of the interventions mentioned above. Also EU non-discrimination
rights will make the labour markets dynamical by integrating new groups of people in
the labour markets, that is, people who might otherwise not be part of the labour

markets. Those people represent unused resources for the labour markets - and in this
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sense they represent development, flexibility and innovation. When seen from the
second perspective, the ideal ‘inclusive’ nature of the labour markets is not realized by
itself. Helping nature to realize its ideal inclusive nature does not only mean creating
the labour markets as inclusive, it means making them dynamical as well, securing
exchange and flow.

Consequently, we are facing two different kinds of interventions which complement
each other. The meaning of the first kind is to ensure that the labour markets are
constantly dynamical by ensuring exchange and flow in the work force. The meaning
of the second kind is to ensure a certain stability so that knowledge and experience will
not be lost. In other words, the interventions in question create the labour markets as
labour markets which are capable of development on the basis of a history. They create them as
labour markets with a future and a past which can be distinguished from the present.
Both kinds of interventions concern the temporal structure of the labour market. They
create history and development - hereby complementing the awkwardly split
temporality characterizing the labour markets as ‘natural balances’, as unfolded above.
The ideal definition of the labour markets as ‘natural balances’ - an inclusive and
crippled tragical relationship of opposition - is characterized by a historically
disconnected satellite-temporality along with the opposite, an extremely earth-bound
temporality. The state interventions in question create a temporality for the labour
markets which can be defined as a temporality in-between the two extremes.

Hereby, we may answer the second ghost: When the states intervene in the national
labour markets, what is created is certainly politics (in accordance with whatever
agenda). But something else is created as well. Temporality is created - a temporality
which is neither a disconnected satellite-temporality or an earth-bound temporality by
which human decisions drown in the ever-ongoing process of adjustments. The ideal
which is implied in the labour markets as ‘natural balances’ is characterized by a split
temporality of that kind. In order for this ideal to be realized, a substantial history
(remembered and kept alive) as well as substantial developments are necessary. In this
sense, the state interventions examined above can indeed be said to help nature in
realizing what it cannot realize by itself.

Whether the answer is truly satisfactory, is, however, another question. Will flows and
exchange in the work force, along with rewards of stability and loyalty, suffice? Is

history and future to be created by that alone?
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Life outside of the labour market: self-realization in lack of material

The third ghost raises the question of what characterizes life outside of the labour
market. The ghost fears that nothing does. The ghost fears that although it is clear that
life outside of the labour market exists, this life is fundamentally tabooed in terms of its
possible meaning. If this is so, then the ideal order will be threatened by itself, so to
speak; it will have no language for crucial elements of itself.

Truthfully, the law we have dealt with contains no positive characterizations of life
outside of the labour markets. But this does not necessarily mean that it does not imply
certain understandings of this life. Only, we shall have to proceed negatively. We shall
examine what characterizes life within the labour markets - and subsequently consider
whether we, by way of negation, may derive any features which can be said to crucially
characterize life outside of the labour markets.

In order to examine what characterizes life within the labour markets, we will need to
know, however, who belongs to the labour markets and who does not. This is not
unambiguous. We have seen how differentiated and seemingly all-encompassing the
name ‘Worker’ is. In its broadest meaning, it does not only include those people who
are temporarily not working for reasons of unemployment, sickness or leave, but also
pensioners and people who have never worked and never will. On the other hand, it is
clear that not all of these people belong to the labour market. We learned, for instance,
that older workers shall not be forced to leave the labour market as such, because if that
happened, they would be deprived of their fundamental right to work and thus in their
right to participate in economic, cultural and social life. Also, the CJEU emphasizes that
a ‘worker” according to the Treaty is not the same as a ‘worker’ according to the Social
Security Coordination Regulation. The former concept of “worker” includes those who
actually work as well as those who are only temporarily not working, including
unemployed people with no working history. The latter concept includes everybody
who are merely insured. On this background, it will be senseful to conclude that those
who are either presently working or are temporarily not working, including
unemployed with no working history, belong to the national labour market.3% We may

refer to these people as “actual and potential workers’.

806 This conclusion is furthermore confirmed by the ‘real-link’-considerations which occur in connection
with unemployed people. These considerations imply, exactly, that unemployed people may be
connected to the labour marked (they may be ‘linked’ to it). The real-link-logic shall be examined below
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So, what is common to the life of ‘actual and potential workers'? Generally, we have
come across characterizations of that life in connection with cases dealing with people
the situations of which connect them to the border areas of the name ‘“Worker’. Let me

direct the attention towards three crucial features.

Being one’s own purpose or having the labour market as a purpose

Firstly, with regard to those who actually work (more precisely, employed workers®?),
we have learned that only ‘real and genuine activities’ can be regarded as working
activities. But what does ‘real and genuine’ mean? The CJEU has qualified that ‘real and
genuine’ does not in any way refer to the level of productivity of the person concerned,
the number of hours worked (full-time or part-time or less than that), the amount of the
remuneration or the origin of the funds from which the remuneration is paid. The
nature of the employment contract is not important either (whether a permanent or a
fixed term contract); in fact, an official employment contract may be lacking all
together. As long as the remuneration-criterium8%, is satisfied, it appears that ‘real and
genuine activities’ could be anything.

However, the Trojani-judgment®® revealed to us that ‘real and genuine’ activities
cannot be anything. As recalled, the Trojani-case concerns a former drug-addict who
did various jobs at a Salvation Army Hostel (about 30 hours a week) in return for
board, lodging and pocket money. Surely, one would say that Mr. Trojani would satisfy
the remuneration-criterium: he performed services for a certain period of time under
the direction of another person, and he received remuneration. We have no reason to
assume that the activities performed were not meaningful and useful. And as
mentioned above, the level of productivity of Mr. Trojani is not important either. But in
spite of all this, the CJEU finds that the activities performed by Mr. Trojani are not ‘real
and genuine’. They are not because they formed part of a personal rehabilitation and
reintegration program. Consequently, they could not be regarded as forming part of the
‘normal labour market.”

In other words, activities which are performed for the sake of the working person him-

or herself do not belong in the ‘normal labour market’. Apparently, there is a normal

807 Obviously, self-employed workers would also be “actual workers’. However, the criterium ‘real and
genuine activities” is only applied in relation to employed workers.

808 The remuneration criterium, as I have called it, reads: Anyone who ‘for a certain period of time performs
services for and under the direction of another person in return for which he receives remuneration’ may be
regarded as a worker. (Introduced in chapter 7)

809 Analyzed in chapter 7
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labour market, and there is a false one. The false labour market resembles the normal
labour market. In the false labour market, employment-relationships exist as well
(services are provided in return for remuneration, as ordered by an employer), but the
purpose of the work performed is personal, it serves the working person him- or
herself.

Who or what should the work have served, then, if not the worker himself? The
employer? But it is not implied that the employer does not benefit from the work. Some
other particular purposes? It is not implied either that the work does not serve some
particular purposes. What is implied, however, is that the job in question has not been
open to everyone. The employment relationship in question has been established in a
zone of its own, so to speak. Hereby it can be seen as disconnected from the labour
market - but only if the labour market is regarded as a coherent whole, as a ‘natural
balance’, that is.

The work of Mr. Trojani should have served that very idea - the idea of the labour
market as a ‘natural balance’ - and not Mr. Trojani himself. It is not enough that a
working person relates to an employer; a working person must also relate to the idea of

the labour market as a coherent whole in order to belong to the labour market.

Mystical reality and belonging

Secondly, I would like to direct the attention towards the ‘real-link’-argumentations,
used by the CJEU in connection with discussions of whether unemployed people can
be regarded as ‘workers” within the meaning of the Treaty or not. They can, says the
court, if it can established that ‘a real link” exists between the persons in question and
the national labour market in question.

So, what are the criteria on the basis of which a ‘real link” can be established? A range of
criteria are brought into play by the CJEU. Generally, it is required that the unemployed
person in question has been registered as a job-seeker and that he or she has, for a
certain period, sought work and continues to do so. In this connection, the subjective
attitude of the person is particularly important. ‘Capable of working, willing to work and
available for work’ - this is the recurring phrase of the court. In a number of ways, it is
implied (or directly stated) that the unemployment must be ‘involuntary’.

Furthermore, the CJEU brings forward certain criteria all circulating around societal
integration within the state in which the labour market in question is situated (referred
to as the ‘geographic employment market’). Residence in that state appears to be an

absolute requirement; seeking work from abroad will never do. Apart from that, the
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length of residence matters. Having one’s parents residing in the same state ‘can be
considered as representative of a real and effective degree of connection’, but it is not
an absolute requirement. Having completed one’s education or part of it in the same
state will improve the chances of a ‘real link” as well - although this is not determining
either.

Crucially, we should be aware that none of these criteria are sufficient in order for the
CJEU to establish that a ‘real link” exists between the ‘geographic employment market’
and the unemployed person in question. Some of them appear to correspond to
necessary conditions, such as residence in the state in question and ‘capability,
willingness and availability for work®10. Others do definitely not correspond to
necessary conditions, such as having one’s parents in the state in question or having
completed one’s education in that state, - as far as those latter criteria are concerned,
their role is to contribute to a more comprehensive picture of the situation of the
unemployed person from the perspective of general societal integration. In this respect,
the following wording is noteworthy: ‘it is not inconceivable’, says the CJEU, ‘that a
person, like Mr loannidis, who [...] pursues higher education in another Member State and
obtains a diploma there, may be in a position to establish a real link with the employment market
of that State’ 811

‘It is not inconceivable’. In other words, the CJEU does not know, on the basis of the fact
that Mr Ioannidis has completed his higher education in the state in question, whether
or not he will be able to establish a ‘real link’. Only, it is possible; it is not inconceivable.
But since none of the criteria applied by the court are sufficient in order for it to
determine whether or not a ‘real link’ is or can be established, those criteria function
only as indications of the likeliness of the same. In truth, the ‘real link’ in itself is a
mystery. The court will never be able to say that a ‘real link’ exists between an
unemployed person and the relevant national labour market. Only retrospectively, after
this person has succeeded in finding work, it will be possible to determine that a ‘real

link’ did indeed exist.

810 Under very special circumstances, we have seen moderations of these requirements as well. In the
case of frontier workers who are “partly unemployed’, residence is not required (in stead, those workers
are obliged to register as jobseeker in the state in which he or she is a part-time worker). In the De
Cuyper-judgment, we learned that an unemployed worker whose future is not clarified (in terms of
work versus pre-retirement) will not necessarily have to demonstrate ‘capability, willingness and
availabilty for work’ in the period during which his future status is being considered by the authorities
(but then it could be asked, of course, whether he would in fact be ‘linked” to the labour market in that
period?).

811Case C-258/04, loannidis, par. 33 (analyzed in chapter 7)
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Thus, it can never be said with certainty that an unemployed person belongs to the
national labour market. To the extent that he or she does, that belonging is a kind of
mystical belonging, a belonging which cannot be seen or determined, but only assessed
as likely or not. More precisely, that belonging consists in an invisible ‘link” which is
none the less understood to be a ‘real link’. Since the link itself is invisible and
indeterminable, the ‘realness’ of it can only mean that it grants reality to the
unemployed person in question. But a mystical reality, that is, - a reality which has no
external means of expression. We know a little of what it entails, though: a deep regret
with respect to the present situation and an eagerness to change it, as well as being

integrated in society in a broader sense.

Individual integrations

Finally, let me bring in mind the reflections which emanated from the analyses of the
ECHR judgments concerning religious freedom. Those reflections are not only relevant
to the state, but also to the national labour market as an institutional order.

As unfolded in chapter 20, it is presumed that the national labour market is the
institutional orders within which human beings ‘realize their potential’. But are there
also certain human potentials which are not realized within the labour markets, one
might ask?

Clearly, national labour markets are entangled in the same inescapable ideological
dilemmas as are the states. These dilemmas were unfolded and reflected upon by the
end of chapter 14. The fundamental understanding and the fundamental ideal laid
down by the ECtHR - that beliefs are matters of inner conscience, and that the state
should assume a formal neutrality towards the differences of beliefs - are undermined
by the court itself due to inherent paradoxes in both. On the other hand, taking the full
step into ideological secularism or, reversely, assuming a historical integrating
approach would violate the conceptual foundation of the modern state. The same can
be said of the fourth possibility (which is not in any way articulated by the ECHR),
that of establishing an ideological foundation of the pluralistic state which is not called
‘neutrality’. There is no way out; the state must stay within the dilemmas, in the
tension between all four possibilities.

The inescapable dilemmas of the state are passed on to the labour markets. Employers
will need to take decisions which are intwined with the same ideological alternatives;
they will need to interpret the meaning and limitations of pluralism on their own

account. To the extent that these problematics give rise to negotiations between the
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parties of the labour market (or to the extent that these problematics are generalized),
they will form part of the labour markets as such.

Accordingly, in ‘life within the labour markets’, the relationship between ‘inner belief’
and ‘manifestation of belief” will be interpreted and determined. In life within the
labour markets, manifestations will find their limitations and beliefs will be held in
place as ‘inner beliefs’. From this we may extract an even more general point. In the
Interzone-chapter (chapter 21), we distinguished between different kinds of unities of
inner conscience and manifestation - corresponding to different kinds of individual
integrations. On the highest level of unity between conscience and manifestation, we
find the ‘particular beliefs’. Individual integrations at this level are not merely be
particular integrations; they constitute comprehensive understandings of the world. As
such, they encompass an overall understanding of the social order as a whole - whether
in a confirming sense, or in a denying sense. For this reason, they give life to the
existing institutional orders, but they also constitute a threat. But the same may be said
about the other levels of unity between conscience and manifestation, the level of
‘thought and conscience’ and the level of ‘believing in a broad sense’. Individual
integrations of all kinds - comprehensive or merely fragmented, self-conscious or
unconscious - are caught within the ideological dilemmas outlined above; they
represent an inherent problematic of ‘pluralism’.

In conclusion: There are certainly human potentials which are not realized within the
labour markets. What we have called ‘individual integrations” are only realized partly,
never fully. As unfolded in the Interzone-chapter, ‘individual integrations’ represent
the reflexive and interpretative capabilities of human beings - no matter what dogmas
or unreflected elements or even obsessions might otherwise be involved. When I say
that individual integrations are only realized partly, never fully, this is not only due to
the fact that every employment relationship implies its own purposes, professionally
and technically, organizationally, economically as well as ideologically - although this
plays a part. First and foremost, it is due to the fact that labour markets are entangles

within the same inescapable ideological dilemmas as are the states.

Life within and life outside of the labour market

The three features analyzed above will help us to characterize the life within the
national labour markets.
Firstly, in life within the national labour market, a person cannot relate to him- or

herself as a purpose, but must relate to the labour market as a purpose. Admittedly, our
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analysis concerned an employed person. How about a self-employed person,
characterized by ‘freedom of establishment’? Can they be purposes to themselves? I
will argue that they cannot. Clearly, Mr. Trojani’s employer does not act in accordance
with the ‘normal labour market’, no more than Mr. Trojani. He is responsible as well for
the creation of a ‘false labour market’ which constitutes a zone of its own. But self-
employed persons need not be employers of other people, they could simply employ
themselves? We may look upon such persons in two different ways. Either, this
‘employing one-self’ can be seen as a special case of the relationship between employer
and employee and accordingly as an instant of the ‘normal labour market’. In that case,
he or she is subjected to the same logic as employed workers and other employers, the
logic of the labour market as a purpose in itself. Or, such a person is free of the normal
market of employment-relationships, he or she merely manifests ‘freedom of
establishment’. But in that case, he or she does not belong to the labour market at all.
Secondly, life within the labour market is the manifestation of deep societal integration,
as well as social reality. In order for the unemployed to belong to the labour markets, a
mystical connection must exist, a ‘real link’ which is invisible and cannot be
determined by any criteria. But the possibility of the existence of such a link will be
increased if the unemployed person in question can be said to be integrated in the
society in question in a more general sense, and if he or she is directed towards the
labour market with all of his or her will-power, and turned against the present situation
with the utmost regret. In the case of workers who are not unemployed, the CJEU does
not require any proofs of integration in a general sense or attitude, not in the case of
any rights. From this we should not deduce that societal integration is irrelevant if a
person is presently working. We know already that work-life coincides with ‘social,
cultural and economic life’. Rather, we must understand it as follows: if a person is
presently working, then that person is already integrated and inscribed within social
reality. Nothing more is required. If, on the other hand, a person is not presently
working, then other factors of integration and social reality must be considered instead.
These other factors may then point to the possibility that full integration and social
reality may be obtained in the future (in the form of work).

Thirdly, life within the labour markets is characterized by the repression of ‘individual
integrations’; ‘individual integrations” are only manifested partly, never fully.

By way of negation, we may then arrive at an understanding of life outside the labour

markets. Life outside of the labour markets is life in which a person is his og her own
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purpose and in which individual integrations might possibly find spaces of manifestation.
Simultaneously, it is life in which social integration and social reality is lacking.

The question is of course whether individual integrations can at all unfold without
social reality? And whether ‘being one’s own purpose’ can become a substantial
condition of life if not nurtured by social integration? In other words, will life outside
of the labour markets not be in risk, then, of becoming an empty self-relation, self-
reflexion lacking material?

We cannot say for certain. But we can say that not being part of the inclusive and
crippled tragical relationship of opposition carries its own lurking tragedy: being
liberated into individuality - a free determination of life purposes and a free
unfoldment of one’s interpretative capabilities - yet emptied of material through which
those interpretative capabilities could unfold and life purposes could be formulated.
So, was the third ghost right after all? Is life outside of the labour market characterized
by nothing at all? Not exactly, - but a new problematic has certainly arisen, that of self-

undermining freedom.

Chapter 29

The national welfare systems

Under the perspective of the ‘presumed order’, we found the national welfare systems
to be characterized by the following basic logic: they are presumed to be systems of
rights and duties (political systems, not natural systems), and as such they are
integrators into membership - real, legally guaranteed membership as well as the idea
of membership. Or, we may say that they integrate into ‘belonging’, where belonging
means being part of the rights-and-duties-logic.

Social assistance rights represent the ghost within these systems. Social assistance
rights are for those who are not insured. As such, they are, in principle, not a part of the
rights-and-duties logic, and for the same reason, they are not ‘security’. But neither can
they be captured by the concepts of mercy and charity. After all, they are called rights,
and they are often granted on rough conditions, in exchange for duties. So what are
they? Expressions of humanity and decency, of humiliation or reprimand, or something

completely different? What does “assistance’ mean?
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Are they qualified at all, asks the fourth ghost, or do they merely represent a residual

category which can be used strategically by the member states?
Four complementary definitions of social assistance?

As we have seen throughout part 1.1, the CJEU does indeed interpret the concept of
social assistance. But as explained, a certain unclarity reigns with respect to the status
of the concept. Is it an EU-concept or a national concept? To the extent that it is defined
on the basis of EU-law, and not national law, may we then generalize the definitions
provided (so that the concept would have a uniform meaning throughout EU-law), or
is each definition applicable only in connection with a particular Directive or
Regulation?

Even in the judgments in which the CJEU declares the concept ‘social assistance’ to be a
national concept, the court still interprets the meaning of the concept within EU-law.
Generally, the CJEU makes clear that the definitions provided are applicable within the
meaning of the particular Directive or Regulation which is relevant to the case in
question. Some parts of the definitions appear to have a general status, though. And
some parts are overlapping, or represent only slight variations. Finally, it is noteworthy
that not only particular Directives and Regulations, but also human rights and primary
law, such as certain articles of the Charter of Fundamental Rights and the fundamental
freedoms and the status of Citizenship as laid down in the Treaty play an important
part whenever the CJEU interprets the concept of “social assistance’.

Accordingly, for the purpose of qualifying the basic logic of the institutional order
‘national welfare system’, it is tempting to understand the different definitions of ‘social
assistance’ as complementary definitions, rather than just as different definitions. But
we shall not do that right away. First, we shall go through the different definitions.
Subsequently, we shall consider to what extent we can and to what extent we cannot

analyze them together, seeing them as complementary aspects of the same logic.

First definition. In connection with an interpretation of the Family Reunification

Directive (which applies only to ‘Third Country Nationals’), the CJEU defines social
assistance as ‘assistance which compensates for a lack of stable, regular and sufficient
resources’. Accordingly, social assistance cannot be “assistance which enables exceptional or
unforeseen needs to be addressed’. Furthermore, it is underlined that “the extent of needs can
vary greatly depending on the individuals’. The determination of what constitutes

‘sufficient resources’ shall be carried out on the basis of individual examinations. The
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interpretation is supported by a reference to human rights in general, and more
particularly to the right to respect for family life enshrined in both the ECHR and the
Charter.

In the same judgment, the CJEU states that “the concept of ‘social assistance system of the
Member State’ is a concept which has its own independent meaning in European Union law and
cannot be defined by reference to concepts of national law [...] that concept must be understood
as referring to social assistance granted by the public authorities, whether at national, regional

or local level’. That part of the definition appears to have a general status.51?

Second definition. In connection with an interpretation of the Long Term Resident
Directive (which also only applies to “Third Country Nationals’), the CJEU interprets
the concept ‘core benefits’. Within this context, ‘core benefits’ represent a certain group
of social assistance benefits. According to the court, ‘core benefits” are benefits which
are ‘granted by the public authorities, at national, regional or local level, which enable
individuals to meet their basic needs such as food, accommodation and health’. The
interpretation is supported by article 34(2) of the Charter according to which the Union
‘recognises and respects the right to social and housing assistance so as to ensure a decent
existence for all those who lack sufficient resources’. Hereby, the court confirms the
connection established in the Charter between the concept of ‘decency’, the concept of

‘social assistance” and the state of ‘lacking sufficient resources’.813

Third definition. As far as concerns the concept of ‘social assistance’ within the
meaning of the Social Security Coordination Regulation (which applies to both ‘EU
citizens’” and “Third Country Nationals’), the CJEU emphasizes that social assistance
involves ‘an individual assessment of the claimant’s personal needs’. More exactly, the court
states that this is ‘a characteristic feature of social assistance’ - which seems to imply that
the definition is general and does not only concern the Social Security Coordination
Regulation. Also, it is enlightening that social security, in contrast, is ‘granted to the
recipients without any individual and discretionary assessment of personal needs, on the basis of
a legally defined position’. From this we may defer that social assistance are not granted

on the basis of a legally defined position.814

812 Case C-578/08, Chakroun, analyzed in chapter 6 (the last quote stems from par. 45-46)
813 Case C-571/10, Kamberaj, analyzed in chapter 6
814 Case C-228/07, Petersen, par. 19, 21; Case C-406/04, de Cuyper, par. 23
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Fourth definition. The fourth definition is negative and springs from an interpretation

of the Residence Directive, supported by the EU-citizenship and the general principle
of non-discrimination, as laid down in the Treaty. This interpretation applies to EU-
citizens only. ‘Benefits of a financial nature which, independently of their status under national
law, are intended to facilitate access to the labour market cannot be regarded as constituting
‘social assistance”, says the court.81>

In addition, the court strongly indicates that also within the context of the Residence
Directive, ‘social assistance’ would be assistance which compensates for ‘a lack of stable,
regular and sufficient resources’ 816

Finally, it is worth recalling that the CJEU sometimes defends the residence rights of
EU-citizens who are recipients of social assistance by pointing out that the difficulties

of these people are likely to be ‘only temporary’.

When comparing the four definitions - corresponding to three different Directives and
one Regulation - it is clear that they overlap to a great extent. The first and the second
definition resemble each other a lot; separating them would not make any sense. The
third definition provides us with an aspect which is also indicated in the first definition,
and the last part of the fourth definition repeats what was already stated in the two first
definitions.

Apart from that, the overlapping features all appea