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Introduction

The Rule of Law

Irem Berksoy

The Nation as a juridical person is called the State (Carré de Malberg, 1920). The
relevant perception of State was used by the liberal revolutionaries in their fight
against the despotism of the monarch first (Pierré-Caps, par. 22-23), and the
Parliament secondly (Jouannet, 2007, par. 9). Therefore, institutionalisation is
legitimate only if the people express their right to self-determination throughout
(Pierré-Caps, 2014, par. 24). Once the three preconditions for the institution of a State-
a people, a territory and the will to live together (Kaboglu, 2017, p. 78-79)- are assured,
the exercise of the constituent power, in other words the drafting of the Constitution

materializes that legitimacy (Pierré-Caps, 2014, par. 24).

The Constitution is the highest imperative norm which recognizes the human rights on
the basis of human dignity (Kucuradi, 1998, p. 24; Kaboglu, 2002, p. 25) (1), composes
the bodies in charge of realizing these rights (2) and limits them by the guarantees of
the rule of law in order to protect human rights from arbitrariness (3).

1. Human rights are grouped in three according to their appearance in history (Kaboglu,
2002). The first catalog appeared throughout the liberal revolutions conducted towards
the nobility and clergy with all the tax privileges. Although the Revolution was made
by the Third Estate, in this first period, human rights were shaped by the needs of the
bourgeois class which kept the economic power in its hands: property right, freedom of
trade, equality before the law, the right to resist against the political power, physical
liberty and intellectual freedom (Tanér, 1978, p. 46-47). While criticising the liberal
doctrine, the Marxist doctrine defended the integrity of human rights by asking a basic
question: What does press freedom mean for an illiterate person? (Mourgeon, 2003, p.
10). The property right and the freedom of trade do not make neither sense for the
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masses who don’t have any wealth (Tanér, 1978, p. 51). On the other hand, political
rights are only granted to male proprietors (Tanor, 1978, p. 49-50), and employee
organizations are forbidden (Tanoér, 1978, p. 53). In other words, liberalism allowed
the political and economic competition only to its own class (Berksoy, 2014, fn 562).
The collective and global fight of the employees empowered them to participate in this
competition by the labour factor in order to get their part of the national wealth and
other human rights. In that process, some economic systems have evolved into
socialism, while for some others the bourgeois class has made a compromise with the
working class regarding the addition of social rights in constitutions to keep the
economic system liberal (Tanor, 1978, p. 121). Nevertheless, thanks to the socialist
revolutions, the working masses acquired their primary needs irrevocably in the form of
rights. Social rights and the principle of equal opportunity meet the most legitimate
demands which “break the weakest link in the chain”' of the liberal economy: job
security, fight against unemployment, fair wages, not to become permanently disabled
or dead as a consequence of bad working conditions, social security. Although it has
been narrowed following the collapse of the socialist bloc, everyone is conscious of the
fact that she/he has a social security right. The first chapter of Institutions & Economic
Policies, written by Miige Yetkin Ataer and Goézde Nalbant Efe gives an economic
analysis of the legislative change in Turkey under the name of social security reform, by
correlating it with the reform proposals made prior to the change. The second chapter,
written by Aysel Arikboga, elaborates the constriction process of social rights, this time
from a macro perspective. These two chapters shed light on the diffusion of
neoliberalism in Turkey. As for the third catalogue, it includes the right to
development- first of all, of the societies which no longer have wealth, therefore right,
to share in the nation-state, those which until recently were colonies- the right to peace
and the right to the environmental protection as part of a common life philosophy
taking into account future generations, animals and nature (Kaboglu, 2003, p. 533 et
seq.). Since their realization depends on the cooperation of the human family, the third-
generation rights are named as solidarity rights. The third chapter written by Erkan
Kiliger and Imren Peker, analysed the financial measures which can be adopted to
reduce the consumption of red meat and dairy products in order to protect the nature.

2. It is the legislative body that will specify the primary provisions for the sole purpose
of realizing the aforementioned human rights and allocate them the necessary resources;

! The expression in quotation marks is inspired by Lenin's “the weakest link in the chain” theory.
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the executive body, which will render service according to the primary provisions and
the judicial body, which will check compliance with the legislation.

3. The establishment of the rule of law concluded with the establishment of the
constitutional courts against fascism. The rule of law protects the human rights against
arbitrariness by its material and mechanism guarantees. The material guarantees of the
rule of law are the legality as well as the necessity and proportionality in a democratic
society of all provisions which affect human rights. The provisions that do not meet
these criteria lose their validity via constitutionality check. Legality is the clarity,
predictability, impersonality, accessibility and being in line with the public interest of a
provision. A democratic society is a pluralistic society in which everyone can express
her/his opinion without worrying and tolerates the presence of the other.
Proportionality in a democratic society requires above all that a restriction measure can
be adopted only if it is necessary in order to maintain a democratic social order, then,
if it provides the proportional use of a convenient mean for that objective (European
Court of Human Rights (ECHR), 1979, par. 50). The material guarantees of the rule
of law are enforced through the hierarchy of rules which is a mechanism guarantee. The
hierarchy of rules guarantees that an administrative arrangement and its superior- the
law- cannot contradict the constitution and other high standards, in the composition
of which the common-sense knowledge and the collective reason play the role and
which give constitutional judges the opportunity to advance the law towards human
rights because of their abstract nature. As for the hierarchy of rules, it is enforced
through the separation of powers which is another mechanism guarantee of the rule of
law. The separation of powers means the separation of legislative and executive powers
and the independence of the judicial power. It provides for a system of checks and
balances. The guardian of the mechanism norms are the constitutional courts.

Thus, by the human rights and their guarantees, the rule of law limits the politics-
including the economic policy- which contain the risk of arbitrariness regarding both
negative and positive obligations, as far as possible. The negative obligations arise
mainly in regard to the rights that the State should not interfere with: “Do not touch
my trade union rights!”. On the other hand, the positive obligations arise mainly in
regard to the rights that the state should interfere: “Ensure my right to a life compatible
with human dignity!” Politics is therefore what the Law lives behind. The positive
obligations of State in economics, are planning and -if public interest justifies-
incentives and subsidies (Giinday, 2004, p. 22). The State can engage directly in
economic activities in the fields where it sees public interest or choose to subsidy the
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private sector. Within this framework, the public interest in subsidizing innovation is
questioned in the fourth chapter written by Elif Akgiin, Burak Kozali and Osman
Geyik. As for the planning, it is a Government’s duty that includes foreseeing the social
needs and offering alternatives to the legislative organ in this direction (Giinday, 2004,
p- 23). A current problem regarding the State’s positive obligation of planning is the
tax on robots- which are an indicator of the contributory capacity- intended as a
measure against the negative effect of technological change on employment. The fifth
chapter written by M. Mustafa Erdogdu and Coskun Karaca sheds light on this subject.

The rule of law is the precondition of democracy because the participation without
worrying is possible only in an environment in which legal and social security are
provided and the channels for accessing to information -the freedoms of thought,
speech, organisation, demonstration and press- are not restricted.

The Rule of Law in Economy

In order to purify economic liberalism from its failures and crisis, theories with different
names have been put forward during its history. Each of them reflects the initiative of
reducing the complexity and diversity of the social into a unified and easily manipulated
order (Foucault as cited in Hugon, 2014, p. 167). One of them, which is quite popular
lately is the institutionalism. It defines the rule of law, which is the precondition of
democracy, also as a precondition of economic development. Accordingly, the
“developed” countries remind the others that they should ensure the legal security in
the economic domain so that the developed ones may enter their country. Because,
uncertainty, instead of institutions, creates the risk of distorting the market equilibrium
in favour of some actors, and against some others. The legal meaning of the occurrence
of that risk is the violation of the prohibition of discrimination with regard to property
right (Berksoy, 2016, 83).

It would be useful to provide some concrete examples of the application of the rule of
law provisions in the economic domain. Predictability, a sub-criterion of legality which
is one of the material guarantees of the rule of law principle, requires the legal status to
have a certain stability. But this requirement is frequently omitted in the field of
taxation. The instability of the legal status can arise from the continual changes of the
provisions or of the jurisprudence as well as from the use of tax and enforcement
proceedings as a threatening tool in order to obtain private benefits (Berksoy, 2016, p.
74). The non-repetition of tax auditing for the identical period is a measure taken by
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some countries for providing the legal security (Yaich, 1992, p. 92). This brings to mind
the example of a newspaper opponent in Turkey, which was been subject to a tax
auditing a second time for the same period after that it published some contentious
news. As for Russia, whose case constitute a stunning example, the Hague’s Permanent
Court of Arbitration stated in its judgement later reversed, that the main aim of the
Russian authorities was to prevent M. Khodorkovsky, the controlling shareholder of
one of the largest oil companies and also the richest man in Russia, to enter politics and
to bankrupt him (Permanent Court of Arbitration, 2014, par. 77). Another sub-
criterion of legality is clarity. It requires a provision to be precise in a way which allows
people to adjust their behaviour accordingly (ECHR, 1979, par. 49; ECHR, 1983, par.
87-88). The complexity of the tax legislation doesn’t cause a big difficulty for large
corporations. But it creates a serious insecurity for small businesses and NGO’s which
do not have the ability to employ experts (Fouquet, 2008: 7). Furthermore, the
complexity of tax legislation precludes monitoring the government’s economic policy
as a whole (Fouquet, 2008, p. 7).

The sixth chapter of the Institutions & Economic Policies written by Serdar Gécen,
Vildan Kistik and Alp Bayhanay seeks an answer to whether institutions has an effect
on growth in the developing countries.

Socialist Affirmations

As mentioned in the seventh chapter written by Julia Dobreva, it’s stated that the legal
security’s reflection to the labour market will create an improvement in the distribution
of incomes and wealth. The legal security’s reflection to the labour market is nothing
but the right to job security covered by the right to employment. Actually, securing this
right effects the growth positively as pointed out in the last chapter of Institutions &
Economic Policies by Bagak Ergiider. However, one must be prudent bearing in mind
the reality that one often refers to socialist claims to legitimize theories.

As a matter of fact, as stated by Commons who established the institutionalist theory in
the field of employment security, the objective here is “to seek the rules of collective
action that will put reticent people on the way, not of an impracticable ideal, but of a
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reasonable idealism” (Commons, 1934, p. 874). It is uncertain® to what extent the
working masses will find their place in this “reasonable” ideal’.

Irem Berksoy
November 2017
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