~ A Service of
’. b Leibniz-Informationszentrum

.j B I l I Wirtschaft
) o o o Leibniz Information Centre
Make YOUT PUbllCCltlonS VZSlble. h for Economics ' '

Hindley, Brian

Research Report
Antidumping policy in the EU: A comment to the Green
Paper on trade defence instruments

ECIPE Policy Brief, No. 3/2007

Provided in Cooperation with:
European Centre for International Political Economy (ECIPE), Brussels

Suggested Citation: Hindley, Brian (2007) : Antidumping policy in the EU: A comment to the
Green Paper on trade defence instruments, ECIPE Policy Brief, No. 3/2007, European Centre for
International Political Economy (ECIPE), Brussels

This Version is available at:
https://hdl.handle.net/10419/174741

Standard-Nutzungsbedingungen: Terms of use:

Die Dokumente auf EconStor durfen zu eigenen wissenschaftlichen Documents in EconStor may be saved and copied for your personal
Zwecken und zum Privatgebrauch gespeichert und kopiert werden. and scholarly purposes.

Sie durfen die Dokumente nicht fiir 6ffentliche oder kommerzielle You are not to copy documents for public or commercial purposes, to
Zwecke vervielféltigen, 6ffentlich ausstellen, 6ffentlich zugénglich exhibit the documents publicly, to make them publicly available on the
machen, vertreiben oder anderweitig nutzen. internet, or to distribute or otherwise use the documents in public.
Sofern die Verfasser die Dokumente unter Open-Content-Lizenzen If the documents have been made available under an Open Content
(insbesondere CC-Lizenzen) zur Verfiigung gestellt haben sollten, Licence (especially Creative Commons Licences), you may exercise
gelten abweichend von diesen Nutzungsbedingungen die in der dort further usage rights as specified in the indicated licence.

genannten Lizenz gewahrten Nutzungsrechte.

Mitglied der

WWW.ECONSTOR.EU é@“}


https://www.econstor.eu/
https://www.zbw.eu/
http://www.zbw.eu/
https://hdl.handle.net/10419/174741
https://www.econstor.eu/
https://www.leibniz-gemeinschaft.de/

CEN
e T TR
O ()

s % | POLICY BRIEFS
ECIP 5 No. 03/2007

0. ob
03 qyou®

Antidumping policy in the EU

A COMMENT TO THE GREEN PAPER ON TRADE DEFENCE INSTRUMENTS

Brian Hindley

Brian Hindlcy (brian.hindlcy@ccipc.org) is a Senior Fellow of ECIPE and Emeritus

Reader inTrade Policy Economics at the London School of Economics

IN DECEMBER 2006, the European Commission pub-
lished a Green Paper on trade defence instruments: that
is, antidumping; action against exports to the EU that
are subsidized by foreign governments; and safeguards
against sudden surges of imports. The Commission says
that: “The Green Paper does not question the funda-
mental value of trade defence instruments, but invites
a public reflection on how the EU can continue to use
them to the best effect in the European interest”.! This
Policy Brief is a response to that invitation.

The Green Paper says that its call for reflection is
driven by globalization: “[m]Jany more EU companies

now produce goods outside the EU for import into the

SUMMARY

EU, or operate supply chains that stretch beyond the
EU market”.? This issue, however, seems slight. If the
operations of a foreign-based manufacturing facility
call for deployment of trade defence instruments,
there is no obvious reason why the nationality of the
owners of the facility should affect their application
— if the basic laws themselves are properly drawn up.
Moreover, if EU ownership is a mitigating circum-
stance, EU law already allows that circumstance to be
taken into account. EU antidumping law requires an
assessment by the Commission of “the Community in-
terest” in the measures proposed in each antidumping

case. If EU ownership of a foreign-based facility does

The European Union is currently review-
ing its policy for trade defence instru-
ments; instruments purported to defend
European producers from unfair trade
practices such as dumping and subsi-
dized exports as well as protect them
from sudden surges of imports. In a
Green Paper published late last year, the
European Commission offers a justifica-
tion for trade defence instruments but

also signals an ambition to take account
of changes in the global economy.

It is a commendable ambition to pro-
vide a justification — an economic ration-
ale — of the use of trade defence instru-
ments, in particular antidumping, the
most frequently used instrument. Anti-
dumping practice is not transparent and
often rests on convoluted investigations.
It can easily degenerate into protection-

ism. An unambiguous rationale is there-
fore warranted to enable outside scrutiny
of applied practices.

But the European Commission fails
to give a convincing justification of an-
tidumping. Its overall defence of anti-
dumping confuses the concepts of trade
defence instruments and disregards ba-
sic economic analysis.




alter the Community interest in acting against it, the
argument can be made under the Community interest
rubric.

A better ground for reflection lies in evidence and ar-
gument that suggest that the basic trade-defence laws are
defective. Many of the specific questions raised by the
Green Paper, moreover, seem to be directed at this issue
rather than at ownership of foreign manufacturing facili-
ties by EU companies.

A second ground for reflection lies in the sheer volume
of antidumping actions. The WTO reports that a world-
wide total of 2,938 antidumping actions were initiated in
the period from 1 January 1995 to 30 June 2006. The EU
contributed 345 of these and the US 366. These levels
of activity suggest a substantial burden on international
trade. It is right to ask whether that burden is justified. 3

The prominent presence of developing countries in
the WTO reports of antidumping activity provides a final
reason for reflection by the EU and by rich countries
in general. In earlier periods, almost all reported anti-
dumping activity was by rich countries. In the last dec-
ade, though, the position has radically altered. India, for
example, recorded 448 initiations, and China 126 (even
though China has only reported its activities since the
year 2000).

Antidumping has proliferated. Rather than being a
weapon for the exclusive use of rich countries, it is now
available for use against them. This simple fact gives rich
countries sound cause to re-examine their antidumping
policies — both their conduct of actual cases, and the po-
sitions they take in WTO negotiations on antidumping
rules.

The Green Paper raises many issues. Here, I touch on
only two, both concerned with antidumping, which is
by far the most important of the trade defence instru-
ments. The first is the question of what economic ra-
tionale can be provided for antidumping; and the second
is the arithmetic of antidumping — how the Commission
calculates dumping magnitudes and the consequences of
its methods.

JUSTIFYING ANTIDUMPING

TuE AuTHORS OF the Green Paper try to provide an eco-
nomic rationale for antidumping, and that is greatly to their
credit. They are, though, uneasy with the issue. Perhaps
that is because they can’t find a rationale that justifies all of

the activities currently included under the heading “anti-
dumping”. But that is difficult — I would say impossible.

Any public policy needs a rationale in terms of the
public interest. A stated rationale allows those outside
officialdom to assess the objectives of the policy and to
judge whether the government’s actions are consistent
with those objectives. That requirement, though, applies
to any policy. The need for a rationale of antidumping is
greater than this.

That is because antidumping so easily degenerates
into protectionism. Even those who maintain that anti-
dumping has a proper role in policy can hardly deny
this (though they may regard the ease with which anti-
dumping becomes a tool of protectionism as a desirable
characteristic rather than degeneration). One factor that
leads to degeneration is the difficulty of calculating the
magnitudes on which antidumping is based. There is a
lot of room for error in antidumping calculations — and
where there is room for error, there is room for abuse.

A product is dumped in country B if its price in B is
lower than its price in its country of origin, A; or if its
price in B is less than its cost of production in A, “plus”,
in the words of the GATT, “a reasonable addition for sell-
ing costs and profit”. If dumping is demonstrated and
the dumping causes injury to the B industry that com-
petes with the dumped product, the WTO authorizes the
government of B to impose an antidumping duty on the

dumped product.

TuEese TESTS MAY sound straightforward. Implementing
them, however, requires answers to questions of great
difficulty. The price of a product, for example, typically
varies — sometimes a great deal — within the investiga-
tion period. Which prices in country A should then be
compared with which prices in country B? If costs are
calculated, overheads and advertising must be taken into
account, but these costs are frequently spread across a
number of products: how should these costs be allocated
between the product that is alleged to be dumped and oth-
ers? What is a “reasonable” addition for selling costs and
profit? The specifications of a product sold in one market
may differ from those of a similar product sold in another:
how are the differences to be taken into account when
comparing prices or costs of production? Are symptoms
of injury displayed by the B industry attributable to dump-
ing or to other causes?

The many problems of this kind would raise difficul-
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ties for a national antidumping authority doing its best
to conform to the spirit of the GATT. For a national au-
thority more concerned with protecting domestic pro-
ducers against foreign competition, the difficulties create
a field of opportunity in which the alternative that is least
favourable to foreign producers can always be chosen in
order to “prove” dumping, and so to justify “remedial”

duties.

A SECOND PRESSURE promoting degeneration into pro-
tectionism arises from the temptations that antidumping
creates for domestic producers. A high percentage of
antidumping investigations end with a finding of guilty-
as-charged and the imposition of duties. Laws that give a
good chance of obtaining a legal barrier to imports must
attract the attention of domestic producers who compete
with imports. It would be astonishing if such producers
never tried to exploit antidumping law. It would not be
surprising if they sometimes succeeded — or even if they
succeeded quite often.

So antidumping badly needs a rationale. The Green
Paper provides one, but not one that is entirely satisfac-

tory:

“The economic justification for antidumping mea-
sures derives chiefly from the fact thatinternational
markets are imperfectly competitive — there is no
international competition authority to regulate
anti-competitive behaviour between countries. In
contrast to an internal market like the EU, there
are few rules that regulate business behaviour on

international markets.” *

This purported justification is just that: purported,
not actual. Two and a half centuries ago, David Hume
convinced most of the world that ‘ought’ cannot be de-
rived from ‘is’ —that a proposition about what ought to
be cannot be deduced from facts alone. The authors of
the Green Paper should have heeded his argument.

It is true that there is no international competition
authority. It is true that some international markets are
imperfectly competitive. But how do these facts justify
antidumping?

Everything that a proper justification requires is lack-
ing. There is, for example, no discussion of the relevant
effects of imperfectly competitive foreign markets; or of
how antidumping corrects these effects; or whether anti-

dumping is the best means of correcting them.

The absence of an international competition authority
is central to the Green Paper’s purported justification of
antidumping. But the implicit proposition that such an
authority would solve the “problems” that antidumping
authorities present themselves as facing is disingenuous.
EU competition law does not prohibit a company from
selling a product at different prices in different EU mar-
kets, or below its cost of production, except, perhaps,
when the company has a dominant position. Essentially
the same is true of the US. An international competition
authority is very unlikely to have more powers in this re-
spect than are now possessed by competition authorities
in the EU or the US.

YeT THE GREAT bulk of antidumping actions by the EU (and
the US) target the actions of companies that do not have
a dominant position. EU law, for example, permits anti-
dumping action against companies from countries that have
no more than 1.01 per cent share of the EU market. > An
international competition authority is most unlikely to
help the EU in its antidumping dealings with such indus-
tries. The suggestion that antidumping as it exists today
is justified by the lack of an international competition au-
thority is a red herring,

It is, however, more than a red herring. It says some-
thing about the sensitivities of antidumpers. Antidump-
ing authorities know that they are held in less high regard
than competition authorities, and they sometimes react
to this lack of prestige by suggesting that their activities
are really part of competition policy.

That is not true, however. Moreover, the prestige of
competition law and its application derives from the seri-
ous public debate in that area, accompanied by genuine
efforts on the part of competition authorities to come to
grips with the issues. Antidumping has no such tradition.
Nor will it develop one while antidumping authorities
prosecute dumping to the limits that the words of the
law permit, and yet are uneasy with —and probably un-
willing to enter — discussion of what public interest an-

tidumping serves.

CONFOUNDING ANTIDUMPING AND ANTI-SUBSIDY

TaeE GREEN PaPER nowhere fills in the gaps in the pur-
ported justification quoted above. The closest it comes is
in Box 1, which says that:
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“Antidumping rules are the European Union’s
most used form of trade defence instrument. An-
tidumping measures address the import of goods
to the EU at less than normal value in their home
market — usually as a result of the lack of compe-
tition and/ or state interference in the production
process ... Dumping harms both EU producers
but also other producers in third countries that
compete for access to the EU market. Typical ex-
amples of distortions leading to dumping include:
significant tariff and non-tariff barriers, insuffi-
cient enforcement of competition rules, export
tax breaks; artificially low raw material and/or
energy prices. Where an investigation shows that
these imports are harming EU producers, anti-
dumping rules allow for remedial measures to
correct the injury. Normally this is the imposi-
tion of a duty on the dumped import.”

This statement confuses the case for antidumping
and the case for anti-subsidy action. Most of the distor-
tions it lists make a case for action against subsidies, not
dumping. This is presumably deliberate. The case for
anti-subsidy action is stronger than that for antidumping.
To confound the two in a document such as the Green
Paper seems implicitly to recognize that the case for an-
tidumping is weak and needs help from its more persua-
sive cousin. ©

Moreover, the statement in Box 1 is in the antidump-
ing tradition of ignoring the interests of buyers and treat-
ing as paramount those of producers. But justification of
antidumping turns on the question of whether there is
net harm to the community as a whole — buyers and sell-
ers together — if foreign producers export to it at “low”
prices; and whether rectifying the consequent position
of domestic producers by taxing domestic buyers is ei-
ther sensible or fair. Domestic producers of a product
will always prefer producers elsewhere to charge higher
prices.

Finally, the Box 1 statement ignores the feeble logical
connection between dumping and harm to domestic
producers. A monopolist, protected in her home market
by tariffs of 50 per cent, is likely to sell her widgets in
her home market at 50 per cent more than the price at
which she sells abroad. She is dumping, under WTO law,
but ending that dumping — for example by removing the
tariff -- will not raise the price at which she sells abroad.

What harm, then, does her dumping cause in importing
countries?

Antidumping law requires that before antidumping
duties are imposed, dumping should be shown to be the
cause of the injury sustained by the domestic industry
producing a like product. Were that test properly ap-
plied, it would eliminate cases such as that posed in the
last paragraph. But the causation test is often applied
very loosely in practice.

Antidumping authorities often prove to their own sat-
isfaction that dumping has occurred. At the same time,
domestic producers of the like product display symp-
toms of injury — that is why they want antidumping ac-
tion. Where, the authorities might think, is the need for
rigorous enquiry into whether the dumping has caused
the injury? Isn’t it obvious?

Thus, domestic producers whose difficulties have
nothing to do with dumping are tempted to claim that
their injuries are due to dumping. And in the absence
of a strong cause-of-injury test, that claim will not be
rigorously examined. Hence, the domestic producers
will be able to parlay their troubles into protection.

CAN ANTIDUMPING BE JUSTIFIED?

Tur GREEN PAPER does not explicitly mention the eco-
nomic justification that is widely regarded as making the
most cogent case for antidumping, This is that antidump-
ing is a response to predatory pricing by foreign produc-
ers. Thus, an exporter to the EU might set a low price to
drive other producers out of business and then — using
the monopoly power that their exit confers on her —hoist
the price of the product above its original level. Domes-
tic producers suffer injury; but, unlike the standard case,
there is no offsetting gain of domestic buyers, who, if the
predatory pricing succeeds, will in due course face higher
prices. 8

The predatory-pricing story, though, to be plausible,
requires fulfilment of stringent conditions — at the very
least, possession by the exporter of what the EU compe-
tition authority would call a dominant position in the EU
market. In the great bulk of antidumping cases, however,
this condition is not fulfilled. From the standpoint of an
antidumping authority, therefore, this story is unsatisfac-
tory in that it leaves the great mass of actual antidumping
cases out in the cold and unjustified. Perhaps this is why
the Green Paper does not explicitly mention it.
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Can these many cases in which predatory pricing is
inconceivable be justified in terms of the public interest?
I think not.’ Antidumping is massively over-extended.
New rules and methodologies have multiplied to deal
with “threats” that are not even half plausible — until it is
antidumping, not dumping, that acts as a clog on world
trade.

ANTIDUMPING OVER-REACH: AN EXAMPLE

TuEe racT THAT EU antidumping can target exporters with
a 1.01 per cent share of the EU market has already been
noted. The Green Paper offers another example of anti-

dumping over-reach:

“Q15: Should the Commission refine the ap-
proach on ‘start-up costs’ for dumping calcula-
tions in Anti-Dumping investigations in order to
give a longer ‘grace period’ to exporters in start-

up situations?”

When a manufacturing facility is newly established,
its costs of production will typically at first be high. The
owner of the facility is betting (unless she receives some
kind of subsidy) that costs will fall as management and
workers “learn by doing”. It’s a good bet: costs typically
do fall.

During the start-up period, however, when costs are
high, the new plant is vulnerable to antidumping. It sells
its product at the world price, but its production costs
are likely to be higher than that. If so, it is selling for
export at a price less than its costs of production — it is
technically dumping. The EU and the US may treat it as
actually dumping.

The antidumping agreement that emerged from the
Uruguay Round requires, in Article 2.2.2.1, that:

“... costs shall be adjusted appropriately for those
non-recurring items of cost which benefit future
and/or current production, or for circumstances
in which costs during the period of investigation
are affected by start-up operations”.

A footnote amplifies these words: “The adjustment
made for start-up operations shall reflect costs at the end
of the start-up period or, if that period extends beyond
the period of investigation, the most recent costs which

can reasonably be taken into account by the authorities
during the investigation”. These provisions are carried
into EU law by the third paragraph of Article 2.A.5 of
the EC Basic (antidumping) regulation. 10

It is in the nature of the economic world that new pro-
ducers — of old products and new — set up all the time,
and that costs in newly established production facilities
are likely initially to be high. Sometimes, indeed, their
costs stay high: those who invested in them lose money.

Does this state of affairs raise concerns for public
policy? Should domestic producers be protected by anti-
dumping tariffs against products produced elsewhere on
the basis that the producers of those products are new
to the business or that their owners have made mistaken
investment choices, so that their costs of production are
higher than the prices at which they sell?

These questions answer themselves. Absent govern-
mental subsidies, this “natural” state of the world econ-
omy does not raise proper concerns for public policy in
any country. That costs are greater than prices is not a
result of targeting the European market or of other ag-
gressive sales tactics, but a consequence of the normal
behaviour of production costs — or, perhaps, of invest-
ment mistakes. Any alternative hypothesis calls for proof.
Absent such proof, nothing in this situation calls for
“remedy.”

The thought that a remedy is needed reflects the me-
chanical notion of fairness to which antidumping gives
rise — or perhaps which gives rise to antidumping. In the
antidumping world, price less than cost equals unfair. In
the real world, a producer might sell below cost for en-
tirely legitimate reasons, without any hint of unfairness.
The most obvious case is when an industry experiences
a global slump in demand. What is actually unfair is at-
tacks by antidumping authorities on production facilities
that are in their start-up phase.

Facilities targeted on this basis are often located in
developing countries. Quite often, these are countries
that another branch of the Commission says it is help-
ing to develop and industrialize. To use antidumping to
penalize exports from such a country on the basis of high
start-up costs is little short of lunatic.

ANTIDUMPING ARITHMETIC

ANTIDUMPING AUTHORITIES TEND to speak with great
confidence and precision: they say things such as: “the
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dumping margin on widgets from X, is 23.71 per cent.”
A central issue in antidumping economics, however, is the

credence that can be placed in such statements.

As ALREADY NOTED, there are two problems. The first is
that the calculations an antidumping authority is required
to perform are intrinsically difficult: errors are inevitable.
The second is that where errors are possible, so is ma-
nipulation.

An antidumping authority can bias its findings against
exporters in numerous ways. Lindsey and Ikenson,
2002, list many dubious methodologies of the Depart-
ment of Commerce, in the US. The European Commis-
sion certainly used to play such tricks;!! but claims that
it no longer does. I shall not challenge that claim here,
because I do not know whether or not it is true — to the
best of my knowledge, there is no up-to-date independ-
ent inventory of questionable antidumping calculations
of the European Commission. If the Green Paper indi-
cates an intention to think seriously about antidumping,
compiling such an inventory is an urgent priority.

The Green Paper itself, however, draws attention to
one such issue. Q16 touches on what the Green Paper
calls the “ordinary course of trade test.”

“Q16: Are there other changes to the dumping
margin calculation methodology in antidumping
investigations — for example existing rules on ‘the
ordinary course of trade-test’” — that need to be

reconsidered?”

THE ORDINARY COURSE OF TRADE TEST

IN THE WORDs of the WTO (GATT Article VI), antidump-
ing authorities seeking to prove differential-price dump-
ing are required to compare “the price of the product
when exported” with“.. .the comparable price, in the ordi-
nary course of trade, for the like product when destined for
consumption in the exporting country” (emphasis added).
Antidumping authorities, though, typically reject transac-
tions on the home market of the exporter that they allege
have been made at a loss. Sales at a loss, they say, cannot
be “in the ordinary course of trade” and should therefore
be ignored. They do not, of course, throw out low-price
sales on the export side — these constitute the “dumping”
that the antidumping authority is going to find.
Neglecting low-price transactions in the home market

of the exporter has two effects. One is to raise the ap-
parent rate of profit of the exporter on her home-market
sales, which can then be used to inflate her costs if these
are constructed (the inflated rate of profit becomes the
aforementioned “reasonable addition for profits”). The
second is to raise the normal value discovered by the au-
thority and thus make more likely a finding of dumping,
This procedure may seem odd to persons unused to
the shadowy world of antidumping. It is, though, legal:
authorised by paragraph 2.2.2.1 of the Antidumping
Agreement that emerged from the Uruguay Round.

WHATEVER ITS LEGAL status, however, the practice may
lead to a finding of dumping when there has in fact been
none, except in a sterile definitional sense. Suppose, for
example, that the price of a product varies across time,
but that the price at which it is offered in the home market
is at all times the same as that at which it is offered in the
export market. That sales prices are always the same in
the two markets suggests that dumping has not occurred,
and suggests the possibility that the price variations are
due to causes that affect both markets similarly and have
nothing to do with dumping. That is also possible in the
real world —for example, changes in prices caused by vari-
ations in raw material prices. An antidumping investiga-
tion that rejects consideration of the low-priced sales on
the home market of the exporter, however, is under these
circumstances very likely to discover a positive dumping
margin (and will inevitably do so if sales in the two markets
stay in the same proportion through the period of inves-
tigation).

Lindsey and Ikenson say of the ordinary-course-of-
trade test (which they call the cost test):

“Empirically, the cost test is among the most sig-
nificant causes of inflated dumping margins. In
the 17 actual Department of Commerce dump-
ing determinations that we examined in which
the cost test was applied, the dumping margin de-
creased each and every time — by an average of 60
percent — when the cost test was eliminated from
the protocol. In two cases, one involving DRAMs
from Taiwan and the other involving stainless steel
sheet and strip from Japan, the margins fell all the
way to zero. Margins in a review of preserved
mushrooms from Indonesia and an investigation
of polyester staple fibre from Taiwan decreased by
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more than 90 percent each. All but three cases
showed double-digit declines, and all but five

decreased by more than 50 percent.” 12

An antidumping authority concerned about the pub-
lic interest would explore the possibility that prices in
the home market of the exporter and in export markets
are being driven by forces having nothing to do with
dumping. But that is not how antidumpers behave. An
antidumping authority will ignore the possibility that the
dumping margin they find is artificial — the result of their
own methods of calculation, not of anything that an in-
formed observer would call dumping,

The Commission sometimes suggests that if a practice
is authorized by the WTO Antidumping Agreement, then
it must be fair and just. A major difficulty for that position
is that the Commission itself had a large hand in shaping
the Agreement. Negotiating jointly with the US on anti-
dumping in the latter stages of the Uruguay Round, the
Commission obdurately blocked or perverted reforms
suggested by other parties. In the case of what the Com-
mission now calls “the ordinary-course-of-trade-test,”
what emerged was authorization by the WTO of a prac-
tice that was not authorized (though in widespread use)
before the Uruguay Round.

The authorization appears to be subject to restric-
tions. The most important of these is that at least twenty
percent of home-market sales must be below cost for the
antidumping authority to reject any home-market sales

on that ground.

Tu1s conpITION MAY challenge the ability of a national
antidumping authority to construct costs to a level high
enough to find twenty per cent of sales below cost; and
to that extent, acts asa genuine constraint on authorities.
It is also, however, a condition that defines the usefulness
of the tactic to an antidumping authority that wants to in-
flate dumping margins. If only a few sales are “below cost,”
throwing them out is not going to have much effect on the
calculated dumping margin. To have a substantial effect,
an authority needs to throw out a substantial number of
such sales —say 20 per cent or more. 13

It is to the credit of the authors of the Green Paper
that they draw attention to the “ordinary-course-of-trade
test.” But, having identified the issue, why on earth do
they ask whether the practice should be retained? The
choice is between honest and dishonest calculation. Are

there circumstances under which the EU should choose

dishonesty?

CONCLUSION: ANTIDUMPING VERSUS SAFEGUARDS

TaaT EUROPEAN INDUSTRIES in trouble can so often be
shown to be facing dumping or subsidized competition
from abroad is fortunate for antidumpers — though per-
haps not entirely fortuitous. What, though, if a troubled
European industry faces imports that cannot be shown
by the Commission to be either dumped or subsidized?
—however implausible that situation might be.

One possibility would be to apply a safeguard meas-
ure. Article XIX of the GATT permits members of the
WTO to restrict imports into their markets “[i]f,” in the
words of paragraph 1(a), “as a result of unforeseen de-
velopments and the effects of concessions incurred by a
contracting party under this Agreement, including tariff
concessions, any product is being imported into the ter-
ritory of that contracting party in such increased quanti-
ties and under such conditions as to cause or threaten se-
rious injury to domestic producers in that territory...”

The EU makes very little use of safeguards. “The EU
has only ever imposed eight definitive safeguard meas-
ures under WTO rules”, says the Green Paper (Box 1).

Yet why? Antidumping is used as a safeguard. Why not
use the real thing?

That the Commission uses antidumping so often and
safeguards so little suggests that it thinks that antidump-
ing is in some sense more efficient than safeguards. Cer-
tainly antidumping places the blame for the problems of
a European industry on the unfair practices of foreign
exporters rather than on the behaviour of the Europe-
an industry itself; and that emollient position might be
more satisfying for Europeans than the harsher course of
suggesting that the European industry should adjust. The
problem, of course, is that adjustment will quite often
be in the interests of the industry — to say nothing of the
wider community that will pay for artificially supporting
it. And availability of fault-free doses of antidumping is
likely to strengthen resistance to adjustment even when
adjustment is in the best interests of the industry.

WHATEVER IT 18 that attracts the Commission to anti-
dumping rather than safeguards, however, greater use
of safeguards will give rise to intangible gains that the
Commission may not have fully taken into account. First,
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use of safeguards rather than antidumping will make the
Commission’s trade-defence operations more open and
transparent; second, use of safeguards avoids the risk, al-
ways present in antidumping, of a degeneration into out-
right protectionism; and, third, by providing an alterna-
tive means of slowing the decline of European industries
threatened with competition from imports, a more active
role for safeguards allows a clearer focus on the dangers

and defects of antidumping,
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NOTES
1 European Commission (2006), p 3.

2 European Commission (2006), p 2.

3 An ‘“initiation” does not necessarily imply antidumping mea-
sures, though the probability of such action is high (the WTO
reports that 1875 measures were imposed in the period; and
“informal” measures are likely to account for some, and perhaps
most, of the difference between initiations and measures).
Moreover, to be the target of an antidumping investigation is a
time-consuming and expensive matter for an exporter, even if
no measure is imposed. ‘“Initiations” may therefore capture the
dampening effect on trade of antidumping better than “measu-

n

res”.
4 European Commission (20086), p 4.

5 “Proceedings are not initiated” the Green Paper says, dis-
cussing the EU de minimis conditions (p 9) “against countries
whose imports represent less than 1 % of the EU market”.

6 This comment is not intended to take any position on the
procedure the Commission should choose, faced with the
circumstances of a particular case. The Green Paper, however,
opens the issue of justification — and it therefore should have
clearly separated the rationale for antidumping from the different
rationale for action against governmental subsidies.

7 Simple economics suggests that if the tariff is removed,

the price in her home market will fall, hence that more will be
demanded in that market, and therefore that net exports will fall.
If she produces a significant fraction of world output, therefore,
the world price might rise as a consequence of removing the
tariff that creates the “sanctuary market”.

Antidumping authorities, incidentally, like to suggest that the
higher profits she obtains from her tariff-protected monopoly
allow her to subsidise loss-making exports, and that is certainly
logically possible. An explanation of why she might want to
spend her profits in this way would be useful, however — a major
improvement on dark innuendo based on mere logical possibility
(but often treated by antidumpers as certainty).

8 Though widely regarded as the best economic justification

for antidumping, the predatory-pricing argument has a weak-
ness. EU (and US) competition law contains provisions for
dealing with predatory pricing by domestic firms with a dominant
position; and this raises the question why EU competition law
cannot deal with predatory pricing in the EU market by foreign
firms. Presumably the answer — not entirely convincing —lies

in the difficulty and expense of enforcing judgements against
foreign sellers.

9 Hindley and Messerlin, 19986, explore this issue in more detail
than is possible here.

10 Council Regulation (EC) No 384/96 of 22 December 1995,
Official Journal L 056, 06/03/1996 pp 0001 — 0020. The

EC document is more specific about the length of the start-up
phase: “The length of a start-up phase shall be determined

in relation to the circumstances of the producer or exporter
concerned, but shall not exceed an appropriate initial portion of
the period for cost recovery”. This is more specific, but hardly
precise — what “circumstances” of the producer or exporter are
relevant, for example? What determines the “appropriate initial
portion of the period for cost recovery”?

11 See for example, Hindley (1988), and Hindley (1997). The
second paper deals with a particularly egregious case (“Grey
cotton fabric”) in which the Commission not only used dubious
methods of calculation, but also tried to argue that injury was
caused to the EU import-competing industry by a product
whose importation into the EU was controlled by fully utilized
quotas.

The Green Paper’'s comment inviting “reflection on how the EU
can continue to use [trade defence instruments] to best effect in
the European interest” (emphasis added) has already been quo-
ted. These two papers (and many others) cast massive doubt
on the Commission’s implicit claim that antidumping has in the
past succeeded in furthering the interests of the EU.

12 Lindsey & lkenson (2002), pp 15-16.

13 The tactic of authorizing practices that had not previously
been authorized, subject to conditions that appear to be restric-
tions, but that on closer examination turn out to be conditions
under which the practice will have a large effect on calculated
dumping margins also occurs in paragraph 2.4.2 of the Antidum-
ping Agreement, where the practice at issue is zeroing (which
involves the rejection from the calculation of high-price sales in
the export market). See Hindley (1994).
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