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The metamorphose of contemporary economies rests on a 

deep transformation of modes of coordination. The ra-

tionale behind this change is usually presented as the sub-

stitution. Horizontal democratic coordination of informed 

and responsible individuals would replace former authori-

tarian and paternalist politics. For their information, regula-

tive procedures or instruments play an unprecedented role 

in this new political economy. This paper is dedicated to 

recent research on the relations between law, economies 

and economics, benefiting from the French approach of 

the économie des conventions (economics of convention, 

in short EC) and its new developments. A first section re-

calls why EC is adjusted for the analysis of law in action, 

and made possible a long-standing cooperation with law 

scholars. A second section introduces new analytical devel-

opments that help to situate legal regulations among a 

variety of guarantees and engagements which take place 

in economic and social life. They contribute to the critical 

clarification of new normative and evaluative devices which 

are involved in contemporary policies, in EU in particular. 

1. The comparative advanatages of EC when 

analyzing law in action 

In French, convention is the proper legal term for any cov-

enant and, in English, it designates agreements between 

countries. Although EC offers a wider understanding of 

the notion than the legal one, it also deals with frames of 

agreement that help to coordinate behaviors in uncertain 

conditions and the perspective of failure or dispute. Hence, 

EC is able to situate law regulations among a wide variety 

of coordination modes used in economic and social life. 

Each of the specialized disciplines of economics and sociol-

ogy has developed its own models of coordination. When 

meeting the empire of law, each of them often attempts 

to reduce law to its models. It tries to unveil the genuine 

coordination supposed to be hidden by law formalities. EC 

departs from these attempts by a more law-friendly ap-

proach. This paper benefits from a series of collaborative 

research programs with law scholars which testify to this 

friendliness.1 Partnership arose with law scholars who 

were interested in the dynamics of legal judgment and its 

justificatory bases. They departed from a dogmatic and 

strict law positivism which emphasizes the letter of the law 

and downplays the process of implementation in a particu-

lar situation. By contrast to those who pretend that law 

does not contain values, these scholars open law episte-

mology to cognitive foundations including value judgments 

(Perulli 2010). 

EC analysis of coordination takes also in consideration 

actors' cognitive and evaluative competences (Diaz-Bone 

2011), allowing a parallel between justification in everyday 

situations and in law (Thévenot 2006, chap.6). The Econ-

omies of worth framework, which strongly contributed to 

EC and to cooperation with law scholars, accounts for the 

plurality of legitimate justifications which refer to the 

common good ("orders of worth"), and for the dynamics 

of compromise required to locally appease the strenuous 

relationships between several of them (Boltanski and Thé-

venot 2006). Labor law implementation involves a wide 

range of justifications which the judge has to "balance". 

This plurality follows that of economical organizations built 

on compromising arrangements between conventional 

modes of coordination which differ from one "model of 

production" to the other (Eymard-Duvernay 2004). The 

industrial order of worth is prominent whenever the inter-

est of the productive organization – not of the sharehold-

ers – and its technical efficiency are at stake. The civic 

order of worth that endorses collective egalitarian solidarity 

is involved, together with industrial productive efficiency, 

when justifying collective agreements (conventions collec-

tives), social protection or collective restructuring programs 

(plan social). Giving priority to seniority in lay-off proce-

dures, or taking into account salaried employees' attach-
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ment to the firm involve still another order of worth, do-

mestic. 

In legal judgment, the "rule or proportionality" federates a 

range of justifications in search for compromises, as in the 

European Convention on Human Rights. Discrimination 

cases demonstrate that the British state looks for such 

compromises between the right to freedom of speech and 

expression and Muslims sacred religious sentiments. Both a 

practitioner and a legal theorist, Leader developed a 

framework which accounts for a plurality of justifications 

which law judgments refer to (Leader 2000, 2005). Two of 

them converge with orders of worth: the "civic" one is 

based on fundamental egalitarian rights and largely over-

laps the civic order of worth; the "functional" one is close 

to the industrial worth and places value on the efficient 

functioning of the productive organization. 

Yet pluralism among legal justifications may be less reflec-

tively integrated. Looking at multinational companies in-

vesting in the global economy, Leader observes a kind of 

de facto pluralism which merely results from separate spe-

cialized bodies of law which regulate commercial compa-

nies, investment and trade (Leader 2010). It poses a threat 

to basic labour rights. In contrast to this non reflected 

upon tacit pluralism, Leader pleads a "civic pluralism". Like 

other internationally recognized fundamental rights, labour 

rights would have the same weight as part of an emerging 

constitution of civil society. The category of fundamental 

rights helps to host a plurality of justifications within a 

legal framework, although individual rights do not fully 

capture the virtuous interdependencies that lead to a 

common good and related order of worth. They can con-

tribute to include in the constitution, as in the Spanish one 

enacted in 1978, the egalitarian solidarity of civic worth in 

the domains of health, education and security (Lyon-Caen 

and Champeil-Desplat 2001). 

Observing jurisprudence, law scholars noticed that the 

weight of the market order of worth is rising at the ex-

pense of the domestic and civic orders of worth. The Euro-

pean Court thus questioned labour law protections of 

employees on the motive that they impeded market com-

petition and the benefits of moving the production from 

one European country to another (Perulli 2010). Even the 

industrial worth that places value on the core productive 

organization of the firm is presently loosing ground against 

market worth (Sachs 2012). In the large domain of public 

services and utilities, this change of weight between mar-

ket and civic orders of worth is clearly visible in EU regula-

tions and jurisprudence, questioning the possibility to con-

tain the overwhelming increase of the market worth (Thé-

venot 2001). In the British case, most public services agents 

have to submit their activities to "market testing" and only 

a very limited core of public services remains, not for its 

own worth but as an exception to marketization: judicial 

and legislative powers, and activities that infringe funda-

mental individual freedoms (Lyon-Caen and Champeil-

Desplat 2001). This marketization also aims at eradicate 

helpful relationships that used to complement the anony-

mous collective solidarity of civic worth and be aggran-

dized in the domestic order of worth, making the differ-

ence between "doing someone a service" as a good turn 

and "offering a service to a customer". More generally, 

domestic worth has a significant place as a source of law 

when it refers to customs and traditions, and also in legal 

judgments that place value on seniority (Thévenot 2006, 

chapter 6). 

A last reason why EC is well fitted for the analysis of law 

comes from the notion of qualification which it borrowed 

from legal judgment. The judge has to qualify the factual 

situation, i.e. to select and format the relevant (from rele-

vare: raise up) evidence to state that a certain regulation 

applies. Similarly, human and non human entities have to 

qualify for a conventional order of worth for their being 

involved in this convention of coordination which is thus a 

convention of quality. This is the way EC’s realistic ap-

proach to coordination is based on the shaping of the 

material environment, and not limited to values or argued 

discourse. Even before EC, the framework on "investments 

in forms" put forward the trans-format-ting of the world 

which is needed for a formal rule to be implemented and 

for coordination to operate (Thévenot 1984). 

2. Law in reality, among a variety of guarantees and 

engagements in everyday life 

Sen's notion of capability (1985) contributed to a remarka-

ble progress in the evaluation of rights implementation. It 

helps to contemplate the distance to be filled between the 

availability of an individual right and the possibility of its 

being enforced in a particular situation. Yet, it develops 

within a vocabulary of functioning, objective, choice, free-

dom, still too close to law to account for the whole chain 

of transformations of the person and his/her environment 

that are needed for law enforcement in reality. To deal 

with them, we posit the guarantee that legal conventions 

offer holders of rights and obligations within a range of 
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possible guarantees which rely on extra-legal capacities in 

everyday life. Instead of linking directly such guarantees to 

mutual trust, or to converging mutual expectancies that 

conventions assume, we look for a source of guarantee in 

the person's commitment with oneself which brings assur-

ance and on the ground of a convenient environment. We 

chose the terms “engage” and “engagement” to designate 

such convenience (Thévenot 2006, 2007). These terms are 

still congruent with the legal vocabulary used to characterize 

the individual involvement. However, law focuses on the 

person's disposition while the category of engagement also 

underlines the need to prepare the ground, to get the sur-

rounding conveniently prepared for a certain engagement or 

commitment to operate. With this analytical frameworks, we 

can identify which engagement law, economics or sociolo-

gy respectively assume as principal, and their added speci-

fications or limitations (Thévenot 2008). Light is shed on 

the contrasted and reductive evaluation which each offer 

of law in effect, bringing support to the alternative and 

more comprehensive category of "law realization" (réalisa-

tion du droit) which legal scholars developed (Lyon-Caen 

and Affichard 2008). 

Below formal guarantees: engaging in personal fa-

miliar convenience 

The regime of engagement with the world and with one-

self which originates personal convenience in familiarity is 

particularly distant from legal conventions. Therefore, fo-

cusing on practical aspects of this familiar engagement 

usually leads to a critical evaluation of the formalities of 

law. Economics offers limited insights into this way of 

engaging with the situation: Richard Nelson's and Sidney 

Winter's evolutionary theory of economic change rests on 

the category of routine; Oliver Williamson's transaction 

cost economics is based on investments in specific assets. 

By contrast, economic sociology has paid close attention to 

"informal practices" that generate trust while differing 

from the formality of market prices and legal contracts, 

notably in contemporary Russia where they combine (Bar-

sukova and Radaev 2012). Sociology is more accustomed 

than economics to elaborate on this familiar engagement. 

Yet, theories of practice which refer to habits, habitus and 

bodily experiences usually conceive them as collective and 

shared – "social" in this limited meaning. They miss two 

related features which are highly significant to understand 

the source of familiar trust or guarantee: the idiosyncrasy 

of the practical habituation; the needed prolongation of 

the habituated body in personally accommodated sur-

roundings. One finds one's bearings, as commonly said, in 

one's familiarized surroundings by placing peculiar markers 

and arranging things for oneself in order to make them 

fitting and to get a proper hold on them. Engaging with a 

familiarized environment creates a confident convenience 

on which a mode of coordination with others can be built 

that is neither collective nor social in the usual sense, but 

highly personalized and only gradually expanded from one 

close link to another. Network representation does not 

fully capture the incomplete transitivity from one link to 

another, neither the role played by intermediaries in the 

transition and mutuality of familiar convenience. Eymard-

Duvernay showed that such intermediaries transform re-

cruitment evaluating procedures to make them more recep-

tive of personal accommodation with work environment, 

and less discriminatory (Eymard-Duvernay 2012). Olivier De 

Schutter (2006) observed that anti-discriminatory law ex-

tends in this direction to take into account disabilities. A 

European directive (2000/78, November 27, 2000) imposes 

"reasonable accommodation" as a modification to a work 

environment that enables a person with a disability to 

perform the job. It meets the above-mentioned characteri-

zation of familiar engagement and acknowledges that 

guarantee depends on the person engaging with a con-

venient environment, as a visibly rough floor when fear of 

falling is threatening (Lyon-Caen and Affichard 2008).2 

Sophisticated combinations of the formality and public 

detachment of law with informal and personally accom-

modated practices and environments raise new challenges 

for research. 

More about law and policies core categories of will, 

autonomy, project, contract: engaging in an individ-

ual plan with a functionally convenient environment 

The vocabulary of individualization is widely used when 

legal conventions, institutions, organizations and policies 

are getting closer to persons. It brings confusion between 

two characterizations of individual or personal agency. 

What we have seen of the personal confidence which is 

gained by engaging in familiarity with accommodated 

surroundings, contrasts with the self-assurance which is 

associated with the idea of autonomy and supported by a 

different regime of engaging in a individual plan, or pro-

ject. A collective research program on welfare and educa-

tional policies getting closer, ran by Marc Breviglieri and 

the author, used this differentiation of engagements to 

observe and analyze how accompaniment support has to 

take care of familiarity as a preliminary step in the trans-

formations aiming at an autonomous self-projected indi-

vidual (Breviglieri, Stavo-Debauge, and Pattaroni 2003; 
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Breviglieri 2009; Thévenot 2012). Less intimate and less 

dependent on a past idiosyncratic path, engaging in an 

individual plan is future oriented. Assumed by what is 

called will, the self-assurance of being able to project one-

self in time to come depends on engaging with functional-

ly formatted surroundings. By comparison to the former 

regime of familiarity, this one involves more objectivity. The 

relevant environment is made up of common functional 

objects instead of personal grips on subjectively identified 

pieces of affordance. Although individually undertaken, 

plans and functions are sufficiently impersonal to be re-

ferred to by common names – which is not the case of 

routines – and to foster joint plans coordination. In ethno-

graphic observation, we observed that skilled social, educa-

tional or health workers manipulate the format of the 

setting into a functionally structured environment to in-

duce a change from pure familiar confidence to planning 

autonomous self-assurance. 

Leader named "consensual" the justification met in judicial 

judgments that do not refer to any specification of the 

common good but only rest on the mutuality of several 

individuals being engaged in a joint plan (Leader 2000).3 

More generally, liberal law takes for granted the engage-

ment in a plan which gives consistency to the individual 

will, without consideration for the formatting of the envi-

ronment that facilitates this engagement. Willfulness is 

looked for in investigations, and judicial acts are under-

stood as expressions of the will which produce legal ef-

fects. New European welfare policies are oriented – almost 

exclusively – towards this engagement when they promote 

activation, individual autonomy and responsibility, projects 

and contractual agreements, enlightened consent. Surro-

gates of US welfare programs are also dominated by this 

engagement, as demonstrated by fine-grained ethno-

graphic analysis (Eliasoph 2011). The differentiation of 

regimes expands on critical theory, exposing the coloniza-

tion of other engagements by a dominant one, and the 

resulting pressure or oppression which one regime of en-

gagement exerts upon another and which critique of pow-

er relations and domination does not usually account for. 

Law and economics reducing planned action to an 

objective output: the two stances when engaging in 

conventions and conveniences 

Neoclassical economics assumes that no other engagement 

that the plan governs human action. On the other hand, 

far from fully acknowledging this regime, it restrictedly 

specifies the notions of will, project or consent within the 

market coordination framework. All plans or options to be 

individually chosen are presumably marketed. Apart from 

the unrealistic cognitive burden of optimization which 

weighs down the individual for the choice of an optional 

transaction plan, this economics relies on the formatting of 

the reality into market options. This hypothesis remains 

usually implicit. It appears only at fault, when information 

about the quality of market goods is found asymmetric. 

This hypothesis is de facto buttressed by the huge present-

day apparatus designed to guarantee quality conventions, 

through standardization and certification (Busch 2011). A 

similarity between this conventional objectivity and the 

legal one helps to bridge the gap between the two disci-

plines in the Law and economics literature. Both also re-

duce the movement of action, with its tentative attempts 

in time and space, to a punctual decision confused with an 

immediate output, like in spot markets. As a result of these 

two short-circuits, the projected plan – or will – merges 

with the objective output, without any concern for the 

inquietude of the plan in action and its unsure endeavors. 

On the contrary, the concept of engagement offers a sys-

tematic view of the dynamical regime comprising two 

contrasted stances: "closed" or "open" eyes (Thévenot 

2006, 2009). Research on coded forms before Economies 

of worth pointed to "the paradox of coding": users of 

coded forms complain about the excessive reduction 

brought by formality (Thévenot 2011b). All institutions give 

rise to such a paradox, and the notion of engagement 

shows that the same tension is inherent to any commit-

ment. On the one hand, once invested in, a convenient 

form is bolstered by a blind confidence that favors coordi-

nation. The quietude of conforming to it demands that we 

close our eyes to other forms of possible coordination that 

are thus sacrificed. The moment our eyes are opened, in 

the course of the tentative efforts to carry the engagement 

through adversities, the second stance of the regime ap-

pears, accompanied by doubt, suspicion and inquietude. 

A hermeneutical understanding of this contrast highlights 

the tension between the letter of the convention and the 

opening of its interpretation.4 It illuminates the open pro-

cess of the legal judgment which economists disregard 

when they reduce law in action to the letter of the law. The 

resulting evaluation of law efficiency views the regulation as 

a simple functional mechanism which puts constraints on 

market coordination (Affichard/Lyon-Caen/Vernac 2010). 

With its time perspective, the notion of engagement opens a 

more pragmatist than hermeneutical avenue of research, in 

the sense it makes room to the unforeseeable adjustment to 



Law, Economies and Economics 

economic sociology_the european electronic newsletter  Volume 14, Number 1 (November 2012) 

8 

the environment and not only to interpretation. But Ameri-

can pragmatism did not positively consider the closed eyes 

stance of the convention or engagement, when one sticks 

to its letter (Thévenot 2011a). And encompassing both 

stances is needed to properly criticize the evaluative turn 

that nowadays interlinks law, politics and economics. 

Law, politics and economics in the evaluative turn: a 

critical appraisal of governing by objective objectives 

The globalized evaluative turn hinders criticism since it is 

supposed to offer citizens a more realist account of the 

effect of laws and policies, providing them with an evi-

dence-based information. For the format of this evaluation, 

engagements are fragmented into small plans that in turn 

are reduced to their objectives. The objectives are in turn 

confused with the objective quantification of their fulfill-

ment, which is mistaken for the final aim. Preempted by a 

ready-made evaluation that is included in the package of 

the policy, any challenge is forced to borrow this imposed 

format to present evidence and, in the end, the policy and 

the good in question. 

Focusing on an objective objective is also intended to be 

politically open to diversity which gives rise to a variety of 

ways to reach it. The present day European harmonization 

of policies and law involves considerable effort to cope 

with the diversity of domestic legal systems and institu-

tions. Retreating from the ambition of unification, Europe-

an integration has been constantly based on the notion of 

"coordination" which brings us back to our research pro-

gram. In 1951, the very first step of the European Coal and 

Steel Community implied to "coordinate" investments and 

trade. Half a century later, the Open Method of Coordina-

tion (OMC) is imposed on all European Union as a general 

policy evaluation procedure based on objective and stand-

ard statistical indicators that would foster, through compara-

tive results, convergence. Standards and statistics build con-

ventional equivalence between elementary plans which, 

submitted to the general evaluation of their technical effi-

ciency, qualify for the order of industrial worth – not the 

market one. To be a tool of government for such an indus-

trial polity, standards and statistics need to be unified and 

centralized, as for skill and training qualifications in 1970-

80 France (Thévenot 2011c). As noted by Affichard and 

Lyon-Caen (2005) in their critical appraisal of OMC and the 

"Lisbon strategy for jobs", standards and statistics cannot 

be tools to govern an industrial EU. For lack of centraliza-

tion and standardization of statistics, the "adjustment of 

statistical indicators to the local rules of each domestic 

labor market" is missing. Statistical indicators – as the 

employment rate – would rather govern a market EU with 

the emphasis placed on labour flexibility (Salais 2004). 

As for policies, the European harmonization of law retreat-

ed from the ambition of unified principles for the common 

good to the format of plan engagement supporting "direc-

tives", with a focus on its objective, and possibly the objec-

tive measurement of this target (Porta 2008). In the case of 

law, the reality which is grasped by the objective objective 

is not the domestic economy, but the domestic legal sys-

tem to which EU law has to be transposed. 

* 

The globalized evaluative turn takes only into account a 

reduced form of engagement in a plan, of which it confus-

es the dynamics with a measurable objective. This evalua-

tion is unaware of the place of justifiable engagements in 

the common good, such as civic solidarity in the public 

services, or industrial efficiency in the firm. Neither can it 

take in consideration the familiar engagement which is 

primordial to the person's consistency. Involved in the 

implementation of welfare, health and education policies, 

it is also assumed by the last developments of anti-

discriminatory law. Putting all the emphasis on the objective 

ignores the "eyes open" stance of the engagement regime 

that characterizes the actor's concern with questioning and 

searching. It remains masked by the encoded indicator that 

is given for objective. More than the performativity of the 

coded form, economic sociology has to critically bring to 

light the complex series of reductions which oppress con-

veniences and conventions, through new normative and 

evaluative devices promoted for their unprecedented real-

ism. 
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Endnotes 

1Since its creation in 1992, the small structure of the International 

Institute for Comparative Studies (Institut International pour les 

Etudes Comparatives: IIPEC), chaired by the law scholar Antoine 

Lyon-Caen and directed by Joëlle Affichard, has played an im-

portant role in fostering collaborative research programs between 

law, institutional economics and sociology. An international Euro-

pean network of law scholars was involved together with young 

PhD law students, senior members of the EC movement (François 

Eymard-Duvernay, Olivier Favereau, Robert Salais, Laurent Thé-

venot) and junior economists and sociologists as well. On the 

topics that this paper addresses, see: Lyon-Caen and Affichard 

2008; Lyon-Caen and Champeil-Desplat (eds.) 1998, 2001. 

2For the preparation of persons and their surroundings in the 

chain of "law realization" which action against ethnic discrimina-

tion requires, see Stavo-Debauge (2005, 2008). By contrast, the 

ministerial technical norms that regulate the implementation of 

authorized exceptions to the penal code articles penalizing abor-

tion, in Brazil, rely on exacting requirements and trying prelimi-

nary interviews which “make non-criminal abortion services an 

inhospitable environment for the more familiar attachments and 

intimate experiences” brought in by an experience as personal as 

that of abortion (De Castelbajac 2009). 

3Yet Pascal Lokiec (2004) documented the current hybridization 

of contractual agreements that do also incorporate justifications 

for the common good.  

4Boltanski followed this path in his analysis of the "hermeneutic 

contradiction" associated to institutions (Boltanski 2009). 
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