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Replacing or Supplementing the Euro

in Member States whose Currency is the Euro’

Helmut Siekmann

Institute for Monetary and Financial Stability (IMFS)

Goethe University Frankfurt

Introduction

Working within the legal framework of the European Union and in unfathomed areas of
national constitutional law, the danger is imminent that the wording of the relevant clauses
is not given adequate weight. Too often the aimed at result a-priori — usually in the vicinity
of the politically desired — is presented in the disguise of legal reasoning. Political wishes
and normative facts are confounded for an — allegedly — good cause; both in national

constitutional law and in the law of the European Union.

The debate on exit, exclusion, or parallel currencies in the euro area is a good example for
this danger. From time to time, the question of a (unilateral) exit was discussed in the
framework of the European Communities, also at the very beginning, but without much
practical relevance and without a clear, comprehensive result.” The majority of scholars,
however, denied such a right.2 Only when framing the European Constitution and then the

Lisbon Treaty, the question gained some attention and Article 50 TEU was inserted into the

Substantially engrossed and augmented version of IMFS Working Paper Series No. 99 (2015).
Description by Anna Wyrzyvkowski (2013), Article 50, margin no. 1-8.

RAYMOND FRIEL (2004), p. 412; KOEN LENAERTS and PIET VAN NUFFeL (2011), margin no. 6-014; RUDOLF STREINZ
(2012a), Artikel 50 EUV [Article 50 TEU], margin no. 3 with further references; ANnNA WYRzykowski (2013),
Article 50, margin no. 21, referring some of the differing voices.



primary law of the Union. For practical purposes the question was resolved, the theoretical

. . 3
discord, however, remained.

After some years of dormancy, the question came up again in the course of the yet (at its
core) to be resolved financial crisis, but in a fundamentally altered setting. It was mainly
economists and politicians who started a lively debate arguing that the Hellenic Republic
ought to leave the European Monetary Union and introduce a new currency, which would
resolve its fiscal and financial problems and “save” the euro at a single blow. With the usual
aplomb, both the previous scholarly work and the corresponding legislative debate were
ignored, as well as the legal limitations that might exist.’ The wording of relevant statutory
rules rarely played a role.’ Only the strong belief in a result that was politically welcome or
in line with a favored theoretical (economic) model was what counted in the time following

the year 2010.

After some support programs for Greece had been installed, the excitement over the fiscal
situation of the country calmed down and the interest of politicians and economists in
manipulating the monetary system waned as well. Sanctioning or saving Greece by an
exclusion was not high on the agenda anymore. The interest was spurred again by the
results of the elections in Greece at the end of 2014 but it lost momentum after the first
negotiations with the new government had taken place and a consensus seemed to have
been reached. Only a few days after the alleged consensus, the debate heated up again
when remarks of the newly elected leadership were spread, which were perceived as
outrageous. As a consequence, rhetoric was spreading that an exit by accident might

happen.6

ANNA WYyrzykowski (2013), Article 50, margin no. 22 et seq., referring extensively the discussion in the
European Convention.

Cf. the description by Dirk MEEYER (2012), p. 25-33, who personally — being a professor for economic policy
— looks at the details of the legal rules but more in the sense which possibilities they might offer than in
the way of a comprehensive analysis, demonstrated by the highly selective use of academic sources.

With the exception of DirRk MEYER (2012).

Cf. NORBERT HORN (2015), p. 353.



At present, the financial and monetary situation of Greece has faded from the spotlight.
Now the solvency of the banking system in Italy and the exit of the United Kingdom from
the European Union are the dominating topics. Especially the latter spawned a completely
new field of excitement and discussion. But, gradually, it also opened the eyes for a more
informed view on the related legal problems as it makes the legal procedures and the
differences between the exit from the European Union and the introduction of a new

currency in a Member State whose currency is the euro somewhat more apparent.

A voluntary withdrawal or forced exclusion from the euro area seemed to be a viable
option — not only in the case of Greece — for mitigating the financial burdens of some

Member States whose currency is the euro. Also, the introduction of a parallel currency is

7 . .
regularly recommended  as a solution for the staggering problems of some of these
countries which are by no means only financial in nature and probably not even so in the
first place. Another common wisdom, depreciation of a currency as an apt measure to

mitigate economic problems, might as well be wishful thinking.

The following questions, which are closely related to each other but deserve a distinctively
different treatment, have to be answered:®
I. Isitlegally possible for a Member State to leave the Eurozone?
.  Cana Member State be excluded from the Eurozone or the Monetary Union?
. May a Member State introduce a new currency parallel to the euro?
IV.  May permission be granted to introduce a new currency in a Member State whose
currency is the euro?
V.  What are the consequences of an illegal withdrawal from the obligations of the

European Monetary Union?

Mainly economists, e.g. THOMAS MAYER (2014), p. 35; ip. (2015); see for details Dirk MEYER (2012), pp. 81-
95.

Parts of the ensuing deliberations are derived from HELmuT SiEkmANN (2015).



l. Unilateral exit or withdrawal

In contrast to the European Monetary System an exit or withdrawal from the European

monetary union is not provided for in the primary law of the union.®

1. Irreversibility and irrevocability of the third stage of the economic and monetary
union

The European Union is set up for an unlimited time. ™’ Similarly, the decision to enter the

third stage of the economic and monetary union was irreversible and irrevocable.™ These
aspects could be strong arguments against the legality of an exit or a withdrawal from the
monetary union.” The counter-argument, however, is that the unlimited duration of the
Treaty and the irreversibility and irrevocability of entering into the third stage only affect
the procedure as such, as well as the advancement of the European Community (Union) as
a whole into the third stage, but not the status of every single Member State.” It would
then be permissible to stop or reverse the integration process for a specific Member State;

at least for some time or in extreme need.

Another argument against the legality of exit and withdrawal might be the intention of the
primary law to strive for “an ever closer union”." This has been the common intention of
the Member States but it is not sure whether it is more than an abstract goal and an

enforceable obligation interdicting exit, withdrawal or introduction of parallel currencies

HALS. ScotT (1998), p. 201, 212; DIECKMANN/BERNAUER (2012), p. 1173.

" Article 53 TEU: “This Treaty is concluded for an unlimited period“.

™ Protocol on the transition to the third stage of Economic and Monetary Union, annexed to the Treaty

establishing the European Community, Official Journal C 191 of 29 July 1992, p. 87.

' Fagian BonKE (2010), p. 516 with further references.

Y MarTIN SEIDEL (2015), p. 14; PeTeR BEHRENS (2010), p. 121.

™ Consideration 13 of the preamble of the TEU: “Resolved to continue the process of creating an ever closer

union...”; Article 1(2) TEU: “This Treaty marks a new stage in the process of creating an ever closer
union...”; Article 140(3) TFEU.



“"

in a specific Member State.”” A more specific prohibition of substantial “re-
nationalizations” may be derived from Article 3(4) TEU,16 but it is also not certain whether

such an interdiction would also cover the development in a single Member State.

A further analysis appears to be desirable.

2. The lack of an entity to join or to leave

The primary law consistently only speaks of “economic policy” and of “monetary policy” in
the parts where it constitutes the objectives, tasks, and functions of the (new) monetary
system. The official heading of the relevant title is: “economic and monetary policy” (Part
three, Title VIII TFEU). The headings of the embedded chapters are “economic policy”
(Chapter 1) and “monetary policy” (Chapter 2). The term “economic and monetary union”
is carefully eschewed. The same is true for the institutional provisions (Part Six, Title I,
Section 6 TFEU) which is headlined: “The European Central Bank”. In view of the tasks and

functions to be executed, a similar finding has to be ascertained.

Regarding the execution of these functions, the monetary policy for the Member States
whose currency is the euro shall be conducted by the Eurosystem, consisting of the
European Central Bank (ECB) and the national central banks of the Member States whose
currency is the euro. The Eurosystem decidedly has not been given legal personality, as
well as the European System of Central Banks (ESCB) which is formed by the ECB and the
central banks of all Member States — irrespective if they have introduced the euro or not,

Article 282(1) TFEU.Y Only the ECB is established as an institution of the Union® and is

" HERMANN-JOSEF BLANKE (2013), Article 1 margin no. 26: “mandate for integration” but without a clear result

for the problem discussed here.

" MaTTHIAS RUFFERT (2016), Artikel 3 EUV [Article 3 TEU], margin no 4.

" The euro area as such has no legal personality as well, see Rosa M. LASTRA (2015), margin no 1.60.

18
Article 13 para 1 recital 6 TEU, falsely translated into German as “organ”. Moreover, it has not become

an “institution” only when the Treaty of Lisbon came into force, as T.C. HARTLEY (2014) states, but already
on the basis of the Treaty of Maastricht. It was not in the list of the (then) existing institutions and organs



granted legal personality, Article 282(3) TFEU. It is noteworthy that the Member States per
se do not participate in the ESCB; only the national central banks which are also the sole

subscribers and holders of the capital of the ECB, Article 28.2. Statute of the ESCB and the

EcB.”

The term “economic and monetary union” is only sparsely used by the primary law of the
Union: Article 3(4) TEU and Articles 66, 121(4) subparagraph 1 sentence 1, 138(1) TFEU.
The provisions in the TFEU contain only marginal references to the “function” of the
economic and monetary union and not to an institution. They can be dismissed in the

present context. Article 3(4) TEU deserves more attention. It stipulates that an economic

and monetary union has to be set up. Although its wordingzo is deviating from the
functional view of the other provisions mentioned before, it may not be construed in such
a way as to set up an entity within the EU. It is a reminiscence of the three-staged
introduction of the single currency following the Treaty of Maastricht and has little legal
content after the monetary union has been formed. It does not constitute powers or
competences. Specifically, the clause does not supersede the principle of conferral as laid
down in Article 5(1) TEU.” This limitation is (superfluously) restated in Article 3(6) TEU.
After the single currency had been introduced, the clause looks redundant but was kept in
the course of the subsequent revisions of the primary law mainly in view of the newly
acceding Member States. In addition, it can be interpreted as a reminder of the lasting

obligation to introduce — and to keep — the euro as the currency of the Union.” This holds

laid down in Article 4 but in a separate Article 4a as it had to be instituted according to the prescribed
rules.

¥ Protocol (No 4) on the Statute of the European System of Central Banks and of the European Central Bank,

Official Journal C 326/230 of 26 October 2012; afterwards referred to as “Statute ESCB/ECB”.

20 . . : . .
“The Union shall establish an economic and monetary union whose currency is the euro”.

2 It comes close to a Staatszielbestimmung in German legal terminology MATTHIAS RUFFERT (2016), Article 3

EUV, margin no 2, 12.

2 RUDOLF GEIGER (2010), Article 3 TEU margin no 12; MATTHIAS PECHSTEIN (2012), Artikel 3 Absatz 4 EUV

[Article 3 paragraph 4 TEU] margin no. 11; HANS DIEKMANN/CARSTEN BERNAUER (2012), p. 1173; HELmuT
SIEKMANN (2013), Einfihrung [introduction] margin no. 10 et seq.



specifically in the case of Sweden.” For the Member States which enjoy a — temporary or
permanent — derogation from this obligation, it can be seen as a directive for political

. 24
actions.

The history of Article 3(4) TEU does not provide evidence in favor of setting up an

institution. Its roots reach back to the Single European Act (SEA).25 In the heading of a new
chapter, inserted in the primary law of the European Community (EEC Treaty) by Article 20
SEA, the term appears — but only there: “CHAPTER 1. CO-OPERATION IN ECONOMIC AND
MONETARY POLICY (ECONOMIC AND MONETARY UNION)”. The wording of the following

provisions26 make it clear that a closer cooperation within the Community, and not the

creation of a separate body “Economic and Monetary Union”, was intended.

The Maastricht Treaty itself regulates in detail the economic and monetary policy of the
Union, and contains all provisions needed to set up the European System of Central Banks
(now Art.282 TFEU) including its statute but without setting up a separate entity

“Economic and Monetary Union”. Only the —at that time —actual introduction of the single

23
It is not fully clear whether Sweden, a country without a derogation, does not fulfil the convergence

criteria of Article 140(1) TFEU or intentionally avoids to take the next steps for introducing the euro. This
issue is kept at low key but may be judged as “illegal”, see e.g. T.C. HARTLEY (2014), p. 8 at footnote 33.

** " ULRicH BEcker (2012), Article 3 EUV, margin no. 5.

% Official Journal of the European Communities of 29 June 1987, L 169/1; signed 17 February 1986 and

28 February 1986; effective 1 July 1987.

* Article 102a
1. In order to ensure the convergence of economic and monetary policies which is necessary for the
further development of the Community, Member States shall co-operate in accordance with the
objectives of Article 104. In so doing, they shall take account of the experience acquired in co-operation
within the framework of the European Monetary System (EMS) and in developing the ECU, and shall
respect existing powers in this field.

2. In so far as further development in the field of economic and monetary policy necessitates institutional
changes, the provisions of Article 236 shall be applicable. The Monetary Committee and the Committee
of Governors of the Central Banks shall also be consulted regarding institutional changes in the monetary
area.



. 27 . .
currency needed additional measures.” In terms of the economic side of the European
Monetary and Economic Union, only a fraction of an economic union was realized as main
competences in this field remained with the Member States.” This is also a reason why the

III

provision was kept, in the form of an “objective” or “goal” of the Union.

In effect, it is hardly possible to derive the existence of an institution from Article 3(4) TEU
from which an exit is possible. The label “European Economic and Monetary Union”
disguises the fact that the “European Economic and Monetary Union” is an integral part of
the European Union from which it cannot be separated.29 Even if the opposite were true,
it has to be remembered that a Member State would not wish to leave the complete
“economic and monetary union” but only the “monetary” part of it for introducing another
currency. This would, however, be even harder to construe without a treaty change. It
would disrupt the whole logic of the union. The decision of the German Federal
Constitutional Court in 1993 on the Maastricht Treaty does not lead to a different
evaluation although it might impute the existence of a separate union from which a
withdrawal as “ultima ratio” is possible in case of failure of the union as a stability
community (Stc:bilitéit‘sgemeinschaft‘).30 Itis only an obiter dictum without any reasoning or

argumentation.

Fully consistent with this result, the primary law of the EU takes great care to avoid any
language that might insinuate the access to an institution when a Member State introduces

the euro as its currency. Usually the term “adoption of the euro” is used when dealing with

the question of introducing the single currency or abstaining from it.” For example, in the

7 See European Commission (2006). CHRISTOPH HERRMANN (2010a) uses the term partially integrated

community [Teilintegrationsgemeinschaft], but without construing a separate institution (p. 218 et seq.).

?® " BERNHARD KEMPEN (2012), Article 119 AEUV margin no. 7; HELMUT SIEKMANN (2013), Artikel 119 [Article 119]

margin no. 23, with further references.

" HeLmut Siekmann (2013), Artikel 119 [Article 119] margin no. 21.

30

BVerfGE 89, 155 (204).

* protocol (No 15) on certain provisions relating to the United Kingdom of Great Britain and Northern

Ireland, Official Journal of 26 October 2012, C 326/284: “1. Unless the United Kingdom notifies the Council



case of Greece not “access” to the monetary union was granted but a decision was
repealed that had granted this Member State a derogation.32 Technically, in such a case a

“derogation” is “abrogated”.

3. The existence of explicit exemptions from the obligation to adopt the euro
Each Member State is obliged to introduce the euro unless it enjoys a derogation in the
sense of Article 139(1) TFEU.>* An exemption has been granted specifically to the UK* and

Denmark® in the Protocols to the Treaty of Maastricht. Similar acts can be found in the
treaties admitting new Member States which also belong to the primary law of the Union.
If, in general, Member States were to be free to enter or to leave an institution called
economic and monetary union, such provisions would be totally redundant. The same

would be true for the adoption of the euro or its abrogation by a Member State.

Exit from the Monetary Union while remaining a Member State of the EU is not possible,

as a separate entity “Monetary Union” does not exist. Consequently, the Treaty of Lisbon>®

that it intends to adopt the euro, it shall be under no obligation to do so. (. . .) 3. The United Kingdom
shall retain its powers in the field of monetary policy according to national law.”

2 Council Regulation (EC) No 2169/2005 of 21 December 2005 amending Regulation (EC) No 974/98 on the

introduction of the euro, Official Journal of 29 December 2005 L 346/1; for the legislative history cf. EU
Bulletin 5 — 2000, point 1.3.5: 3 May 2000 “the Commission adopts a proposal for a Council decision
aiming the adoption by Greece of the single currency on 1 January 2001. On the basis of the report of the
European Central Bank (adopted on 27 April 2000) and of its own 2000 convergence report, the
Commission has concluded that Greece fulfils the necessary conditions for the adoption of the single
currency and is proposing a Council decision abrogating Greece’s derogation from its obligations
regarding the achievement of economic and monetary union. The derogation would be abrogated with
effect from 1 January 2001. The report (document COM(2000) 274) was endorsed by the European
Parliament on 18 May”.

33
For references see footnote 22.

# See footnote 31.

* The exemption had the effect that all Articles and provisions of the Treaty and the Statute of ECSB/ECB

referring to a “derogation” should be applicable to Denmark. The admission procedure of Article 140
TFEU should only be initiated at the request of Denmark, No 1 and 2 of the Protocol (No 16) on certain
provisions relating to Denmark, Official Journal of 26 October 2012, C 326/287.

% Signed on 13 December 2007 and entering into force on 1 January 2009, Official Journal C306/1 of

17 December 2007; rectification on 30 April 2008, Official Journal C 111/56 of 6 May 2008; rectification
on 27 November 2009, Official Journal C 209/1 of 6 May 2008.



— after long debates® — provided only the possibility for a withdrawal from the EU as a

whole and not from a “Monetary Union”.

4. Partial exit following Article 50 TEU

According to its clear wording, Article 50 TEU does not grant a right to exit from the
economic and monetary union while remaining Member State of the Union. An analogous
application, however, is considered in view of exiting the monetary union. Its justification
follows a line of thinking close to an argumentum a maiore ad minorem: If a complete
unilateral exit from the EU is allowed, then an exit from a part of it should be allowed as

38
well.

The exit from the EU is not tied to any material provisions. It can be achieved simply by
notifying the European Council, Article 50(1) and (2) sentence 1 TEU. Any regulation of that
kind is missing in regard of the monetary union but could have easily been inserted — if
intended by the framers of the Treaty. An unintended gap does not exist.” In addition, as
already mentioned, all the specific provisions on a derogation would be superfluous with
such an interpretation. Finally, the situation regulated by Article 50 TEU differs

III

substantially from a “withdrawal” as a separable part of the union as object of a

“withdrawal” does not exist. An analogous application of Article 50 TFEU is not possible.40

¥ For references see above footnotes 1 and 3, below 49.

*® MaRTIN SEIDEL (2007), p. 617; perhaps also MATTHIAS HERDEGEN (2010), margin no. 27 at the end of the first

paragraph, (falsely) labelled as consensual exit; similarly CHrIsSTOPH HERRMANN (2010a), p. 120; less clear
IB8iD (2012b), p. 417.

% Disagreeing, but without analysis NOrRBERT HORN (2015), p. 354.

" PHoEsus ATHANASSIOU (2009), p. 28 et seq.; FRANK ViscHER (2010), p. 44 et seq.; FABIAN Bonke (2010), p. 517;

NORBERT HORN (2015), p. 355.

10



5. Recourse to the law of nations

A recourse to the rules of the law of nations on the termination of contractual obligations
does not provide the legal ground for an exit or withdrawal from the monetary union,
mainly for three reasons:

(1) Neither the general rules of the law of nations, nor the special rules on the
termination of treaties are applicable in the case of supranational organizations
even if they have (not yet) reached the quality of a federal state.

(2) A special solution for the problem has been inserted in the primary law by the
Treaty of Lisbon which is conclusive: Article 50 TEU.

(3) The specific prerequisites of the provisions on a termination or withdrawal are not
fulfilled; particularly not those of the Vienna Convention on Treaties or the clausula

rebus sic stantibus.

(1) The European Union has reached a degree of integration and has developed a legal
system of its own™ which have displaced the initial elements of the law of nations . This

evolution makes it questionable to apply the law of nations in general, and the Vienna

Convention on the Law of Treaties™ in particular, on a supranational organization like the
EU. However, common consensus has not yet been achieved in this point. With reference
toits contractual nature, the primary law is still considered to be a part of the law of nations
and the recourse to the rules of the law of nations is allowed, although to a widely varying

degree.44 Quite common is a restriction to the case when the remedies provided by the

"' ECJ, case 6/64, Costa vs. E.N.E.L., collection of cases, 1964, 1251 (1268).

2 Accepted as starting point in ECJ, case 26/62 van Gend & Loos, collection of cases, 1963, 1 (25).

43 Chapter XXIII Title 23.1 of 23 May 1969, entry in force on 27 January 1980; official publication in three

languages as appendix to: Gesetz zu dem Wiener Ubereinkommen vom 23. Mai 1969 iiber das Recht der
Vertrage vom 3. August 1985, Federal Law Gazette, Part Il (Bundesgesetzblatt Teil Il) 1985, p. 926.

“ MaTTHIAS HERDEGEN (2010), margin no. 27 second paragraph without seeing the problem; DirRk HANSCHEL

(2012), p. 999; NorBerT Horn (2015), p. 356 et seq. with highly selective references for his view; ULRicH
HZ#pe (2016), Article 140 TFEU margin no. 52; see for the development of the jurisprudence of the ECJ
DANiEL THYmM (2009), pp. 456-460, without a clear own position. Whether the Maastricht judgment of the
GERMAN FEDERAL CONSTITUTIONAL COURT in BVerfGE 89, 155 (204) follows this line of thinking is not clear, as
it is only one short remark without any reasoning or justification on which this assumption is based; not

11



law of the supranational organization prove to be permanently insufficient or a detrimental

. . . . 45
(economic) situation arises.

Nevertheless, it has to be retained that the EU itself is a subject of the law of nations and
an organism which (internally) follows its own rules. It commands sovereign powers as well
as the Member States. Such a “split sovereignty” is typical for federal systems even if each
federalism is different and no federalism “as such” exists. From a functional perspective,
the EU comes close to a federal state. “With regard to international law it is of an
autonomous legal order, distinct either from constitutional law or international law.”*® The
legal system of the EU is designed to be self-sufficient and shielded from interferences by
the law of nations as it contains comprehensive “meta” rules of its own governing its

coming into force and altering it. Therefore, the law of nations may also not be called on

for filling gaps in the regulations of the eu.”’

(2) Pursuant to Article 50(1) TEU, any Member State may “decide to withdraw from the
Union in accordance with its own constitutional requirements”. However, a partial or total

exit solely from the euro area is not provided for. Before the introduction of this clause

into the primary law by the Treaty of Lisbon,48 it had been debated for quite some time
whether a Member State could legally leave the European Economic Community (EEC) or
— later — the European Communities (EC). This was also discussed in view of a partial

renouncement. The legal literature at the time predominantly denied the possibility of an

resumed in BVerfGE 97, 350 (376); nevertheless, arguing in this direction e.g. JAn EnDLER (1997), p. 536;
FABIAN BONKE (2010), p. 518.

* MarTHIAS HERDEGEN (2010), margin no. 27 second paragraph; Dirk HANSCHEL (2012), p. 999; RUDOLF STREINZ

(2016), margin no. 108.

© ANNA WyRZYKOWSKI (2013), Article 50, margin no. 9.

" CLaUDIA ANNACKER (1998), pp. 59-61; HAL S. ScotT (1998), p. 241; JuLi ZEH (2004) p. 189, after an in-depth

analysis; in effect also KIrRsTEN ScHMALENBACH (2016),Artikel 356 AEUV [Article 356 TFEU], margin no 3;
without reservation ULricH BEcker (2012), Article 356 AEUV margin no. 5; cf. the material presented by
RALF GUNTER WETZEL and DIETRICH RAUSCHNING (1978), pp. 390-395.

48 Signed on 13 December 2007 and entering into force on 1 January 2009, Official Journal C 306/1 of 17

December 2007; rectification on 30 April 2008, Official Journal C 111/56 of 6 May 2008; rectification on
27 November 2009, Official Journal C 209/1 of 6 May 2008.

12



exit or a withdrawal.” Recognizing this controversy, consensus was finally reached with

the introduction of Article 50 TEU. It was meant as a final answer to the questions arising

from this issue.”’ As a consequence, Article 50 TEU has to be judged as being conclusive.

From this follows that a recourse to the Vienna Convention on the Law of Treaties51 orto

general rules of the law of nations (clausula rebus sic stantibus) is prohibited.52 The

application of the Conventions is interdicted in the first place for reasons of EU law.

(3) Furthermore, the provisions of the Vienna Convention regulating the termination of a

treaty53 may not be invoked because of their subsidiarity:

— Atrticle 54 refers expressly to the provisions of the treaty in question:

“The termination of a treaty or the withdrawal of a party may take place: (a)
in conformity with the provisions of the treaty; or (b) at any time by consent
of all the other parties after consultations with the other contracting
States.”

— Article 56(1) clearly restricts the grounds for the termination of a treaty:

“A treaty which contains no provision regarding its termination and which
does not provide for denunciation or withdrawal is not subject to
denunciation or withdrawal unless (a) it is established that the parties
intended to admit the possibility of denunciation or withdrawal; or (b) a

49

50

51

52

53

For references see above footnote 2.

OLIVER DORR (2011), margin no. 3; KOen LENAERTS and PIeT VAN NuUFrFeL (2011), margin no. 6-015; HELmMUT
SIEKMANN (2012), p. 376.

Chapter XXIII Title 23.1 of 23 May 1969, entry in force on 27 January 1980; official publication in three
languages as appendix to: Gesetz zu dem Wiener Ubereinkommen vom 23. Mai 1969 iiber das Recht der
Vertrage vom 3. August 1985, Federal Law Gazette, Part Il (Bundesgesetzblatt Teil Il) 1985, p. 926.

CLAUDIA ANNACKER (1998), pp. 59-61, denies the validity of the rules of the law of nations inside a
supranational organization, i.e. among the members inter se; decidedly CHRisTIAN CALLIESS (2016), Artikel
50 EUV [Article 50 TEU] margin no. 13, understanding the consent of Member States to the Treaty of
Lisbon as an implicit renunciation of any exit rights; ULricH BEcker (2012), Article 356 AEUV margin no. 5
without reservation; disagreeing: BERNHARD KEMPEN (2012), Article 140 AEUV margin no. 32 without
regarding Article 50 EUV; ULricH HApe (2011), Article 140 AEUV margin no. 63 without reasoning; OLIVER
DORR (2011), Article 50 EUV margin no. 3 and 4, but still considering the provision as constitutive; MICHAEL
Robpi (2012), Article 140 AEUV margin no. 4 without considering Article 50 EUV.

Section 3: Termination and Suspension of the Operation of Treaties.
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right of denunciation or withdrawal may be implied by the nature of the
treaty.”

Both do not hold in the case of the European Monetary Union.” The nature of the
contractual law of the EU does not imply a right of denunciation or withdrawal from parts
of it. The primary law of the EU has set up an elaborate system of rules on economic and
monetary policy of the Union covering a wide variety of problems and situations,
specifically for situations of distress,55 but it does not contain the faintest hint that a
termination for one or more Member States could be considered. On the contrary, the

nature of a currency union in general forbids considering an “exit” as this would confer an

inherent weakness in it. The insertion of paragraph 3 in Article 136 TFEU®® would have been
anample opportunity to allow it if that had been the intention of the framers of the primary

law.

Accordingly, Article 70(1) of the Convention ties the release of the parties from any
contractual obligation to the observance of the rules set up by the Convention:

“1. Unless the treaty otherwise provides or the parties otherwise agree, the
termination of a treaty under its provisions or in accordance with the
present Convention (a) releases the parties from any obligation further to
perform the treaty; (b) does not affect any right, obligation or legal situation
of the parties created through the execution of the treaty prior to its
termination.”

Since the Treaty of Lisbon, Paragraph 1 of Article 56 of the Vienna Convention now clearly
blocks Member State exit or withdrawal on the basis of the Convention in the context of
the EU. The Treaty of Lisbon created a provision which explicitly regulated withdrawal from
the Union, but does not provide for an exit solely from the EMU. Thus, there is no space

for the application of Article 56 of the Convention.

** HaLs. scorr (1998), p. 241, discussing in depth Article 56 of the Vienna Convention on the Law of Treaties

expresses doubts whether the provisions of paragraph 1 of the article are met regarding the EU law but
does not come to a clear result (p. 214). This was, however, before the insertion of Article 50 TEU.

55

E.g. Articles 122(2), 126(3)-(14), 143, 144, 263 TFEU.

% European Council Decision of 25 March 2011 amending Article 136 of the Treaty on the Functioning of

the European Union with regard to a stability mechanism for Member States whose currency is the euro,
Official Journal of 6 April 2011, L91/1.
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In effect, the provisions on a “fundamental change of circumstances” also do not allow exit

or withdrawal from the euro area. Aside from the problematic applicability of the Vienna

Convention in the context of the EU, the prerequisites of its Article 62 are not fulfilled.”’
Article 62(1) of the Convention stipulates, in the first place, that:

“a fundamental change of circumstances (...) has occurred with regard to
those existing at the time of the conclusion of a treaty (...) which was not

. ,58
foreseen by the parties.

Nor will recourse to the general clausula rebus sic stantibus allow an exit. It, too, is

foreclosed or — at the least — its conditions are not met.59

The problems with the fiscal sustainability or competitiveness of a Member State whose

currency is the euro had been foreseen by the parties of the Treaty of Maastricht as the
admission procedure imposed strict admission criteria® as well, as the expansion of the

cohesion and structural funds®* clearly prove. Article 126 TFEU and the Protocol on
excessive deficits also regulate the matter.*”” In addition, Article 62(2) of the Convention
expressly interdicts a fundamental change of circumstances being invoked as a ground for

terminating or withdrawing from a treaty “if the fundamental change is the result of a

breach by the party invoking it”. This would be the case not only for Greece® but also for
other Member States which do not obey the rules on fiscal soundness, as specified in
Article 126(1) TFEU and the ensuing secondary law. Finally, the amendment of Article 136

TFEU in cognizance of the problems bars a recourse to the clausula rebus sic stantibus.

*" This article is considered to be a codification of the general law of nations: JORG P. MULLER (1971), p. 217.

*® For details, see JORG P. MiLLER (1971), pp. 217-226.

*% CHRIsTIAN CALLIESS (2016), Article 50 EUV margin no. 13.

" Article 140 TFEU and the Protocol (No 13) on the convergence criteria, Official Journal of 26 October 2012,

C 326/281.

Y HetmuT SiEkMANN (2015) Section 1.4.3. (1)

°2 Protocol (No 12) on the excessive deficit procedure, Official Journal of 26 October 2012, C 326/279.

63 .
More sections Il 3 and Il below.
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6. Interim results

A unilateral withdrawal from the obligations of the European Monetary Union allowing the

re-introduction of a currency of its own by a Member State whose currency is the euro has

to be judged as iIIegaI,64 with severe economic and legal consequences.65 An exit from the

. . . . 66
euro area is legally not possible and economically questionable.™ It would be an open

invitation for all speculators of the world to destabilize the finances of a Member State

picked to be vulnerable.®’” This result appears to be consistent also with the judicature of

the German Federal Constitutional Court.®

64

65

66

67

68

With in-depth analysis: CHIARA ZiLioLI (2005), pp. 126, 132; PHOEBUS ATHANASSIOU (2009), p. 21; FABIAN BONKE
(2010), p. 520; HeLMmUT SIEKMANN (2013), Einfiihrung [introduction] margin no. 48; RosA M. LASTRA (2015),
margin no 1.62 but also considering Article 352 TFEU, however more as a possibility laid out by another
author and demanding a (unanimous) Treaty change; in effect similarly: PAuL KIRcHHOF (1994), p. 72; HuGo
J. HAHN and ULRricH HADE (2010), § 26 margin no. 7 et seq.; disagreeing - although hesitatingly and without
any legal reasoning: MARTIN SEIDEL (2007), p. 617: despite the distinct missing of an exit clause like in the
system of the European Monetary System (EMS): probably enabled by “unwritten community law”;
questioning but without a clear solution PeTer BEHRENS (2010), p. 121; inconsistent ULricH HADE (2016),
Article 140 TFEU margin no. 50 et seq. on one side and margin no. 52 on the other side.

For more details see Section V below.

The possibility of a change of the primary law by a unanimous action of the Member States is, of course,
self-evident, mentioned by Rosa M. LASTRA (2015), margin no 1.63 with further references.

BEATRICE WEDER DI MIAURO (2010), pp. 99 et seq, points out that monetary systems that provide an exit
option are inherently instable. HAL S. ScoTT (1998) discusses the situation “when the euro falls apart”
pretending this would be the natural (and legal?) course of the development. Implicitly he assumes that
a withdrawal is legally possible as he assesses the consequences of a withdrawal or breakup. This was
written, however, before the introduction of Article 50 TEU.

The GERMAN FEDERAL CONSTITUTIONAL COURT mentions in its Maastricht-judgment a right or even an
obligation to leave the EMU as an ultima ratio, however, only as an obiter dictum without sufficient
reasoning, see BVerfGE 89, 155 (204). This remark was not resumed in the Euro-decision BVerfGE 97, 350
(376). Moreover, from its Lisbon-judgment can be inferred that an exit would not be compatible with
German constitutional law, BVerfGE 123, 267 (346 et seq.).
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Il. Exclusion

1. General rules

An exclusion from the euro area by an act of the EU, Member States, or the Eurogroup is

not allowed as the needed legal basis for such an onerous measure is not visible. The

primary law lacks the statutory basis for such a sanction.” In particular, Article 7 TEU could

not serve as an instrument for an exclusion for three main reasons:

The provision contains an elaborated procedure for enforcing the fundamental
values of the EU, but only them. It is restrained to the values laid down in Article 2
TEU, such as respect for human dignity, freedom, democracy, equality, the rule of
law and the respect for human rights. The rules for economic and monetary policy
as such do not belong to them. Only a serious aberration from the various aspects
of the procedural or substantive requirements set up by the rule of law might suffice
to meet this requirement. Such an aberration is, however, not (yet) in sight;

In line with the argumentation above, in view of the sanctions at hand, it does not
provide a basis for a separate exclusion from the Monetary Union;

Moreover, it does not even provide a basis for an exclusion from the EU as its most
severe sanction for “a serious and persistent breach by a Member State” is the
suspension of “certain rights of the representatives of the government of that

Member State in question including the voting rights”, Article 7(3) sentence 1 TEU.

The petty breach of EU law by a Member State has been specifically regulated in Articles

258 and 259 TFEU. The exclusion is also not a sanction contained in the detailed procedure

laid down there.

The described statutory provisions have also to be judged as conclusive. A recourse to rules

of the law of nations is not allowed”’ as already delineated.

69

KoEen LENAERTS and PIET VAN Nurrer (2011), margin no. 6-014; in general, also: CHRISTIAN CALLIESS (2016),
Artikel 50 EUV [Article 50 TEU] margin no. 12, 13, but exception for extreme cases.

70

JuuiAnNE KokoTT (2012), Article 356 AEUV margin no. 6; KIRSTEN SCHMALENBACH (2016), Artikel 356 AEUV
[Article 356 TFEU], margin no 3; in result also DirRk HANSCHEL (2012), p. 999 et seq. even if not totally
excluding the recourse to the law of nations; partially disagreeing: RupoLr STReinz (2012a), Article 50 EUV
margin no. 13, considering it for an exclusion from the EU (not the EMU!) in “extreme cases”; also
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2. Revocation of the acts of the EU admitting the adoption of the euro

It has been considered’" that the legal acts admitting a country to the euro could be

renounced, in particular by amending the regulation about the introduction of the single

currency in that country,72 disregarding whether those acts were obtained by fraud or

misrepresentation. Even under the (questionable) assumption that legal acts might be

revocable by the competent institutions as actus cont‘rarii,73 this does not hold in the
course of introducing the single currency in a staggered procedure prescribed by the

Maastricht Treaty. Those acts were clearly designed to be complete, unconditional, and

irrevocable.”® Otherwise, it would have left the door open for speculative pressure. All
details were meticulously regulated. A way back was not contemplated and would have

been contrary to the principle dominating the formation of the EU: an ever closer

integration; and not a way back and forth, Article 1(2) TEU.”

3. The specific circumstances in the case of Greece

In the case of Greece, however, it could be argued that the permission to introduce the
euro was obtained as a result of fraud, misrepresentation, or force. The legal act allowing
the Hellenic Republic to adopt the euro might suffer from a serious defect opening the
door for removing the country from the euro area. In technical legal terms it could be

renounceable, voidable, or invalid from the beginning on. In the case of Greece the

MATTHIAS PECHSTEIN (2012), Article 7 EUV margin no. 23 without reasoning; unclear CHRISTIAN CALLIESS
(2016), Artikel 50 AEUV [Article 50 EUV] margin no. 17, 21 (advice to withdraw pursuant Article 50 TEU).

™ PETER BEHRENS (2010), p. 121; CHrisToPH HERRMANN (2010Db), p. 417.

72 Council Regulation (EC) No 974/98 on the introduction of the euro, Official Journal of 11 May 1998,

L 139/1.

" This is true even if Article 3 TEU may not be interpreted as a general interdiction of regression in the

course of European integration, see for this ULricH BEcker (2012), Article 3 EUV margin no. 10, but without
reasoning.

"™ CHARLES PROCTOR (2012), margin no. 29.10; CHRISTOPH HERRMANN (2010b), p. 417.

"> CHRISTIAN CALLIESS (2016), Artikel 1 EUV [Article 1 TEU] margin no. 12: interdiction of regression.
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following would have to be examined in particular: Does the decision of the Council of

19 June 2000 ordering that the derogation in favor of Greece shall be abrogated effective
1 January 2000,76 which in result meant admitting Greece to the euro, suffer from such a

serious legal flaw due to fraud or misrepresentation on the part of Greece’’ that it would

be void or could be abolished?

The rules of the Vienna Convention on the invalidity of treaties as a consequence of error’®

fraud,79 or the breach of contractual obligation580 may be worth considering but will hardly
be applicable. As has been already argued,81 the EU is — despite its origin in treaties — more
than just a contractual arrangement. Also the termination or suspension of the operation

of a treaty following Article 60 of the Convention, because of its breach or non-fulfillment

of obligations by one of the parties, may be barred for the same reasons.”

’® " Article 1 of the Council decision (2000/427/EC) of 19 June 2000 in accordance with Article 122(2) of the

Treaty on the adoption by Greece of the single currency on 1January 2001, Official Journal of the
European Communities of 7 July 2000, L 167/19; Council Regulation (EC) No 2169/2005 of 21 December
2005 amending Regulation (EC) No 974/98 on the introduction of the euro, Official Journal of 29
December 2005, L 346/1; for the legislative history cf. EU Bulletin 5 — 2000, point 1.3.5: 3 May 2000 “The
Commission adopts a proposal for a Council decision aiming the adoption by Greece of the single currency
on 1 January 2001. On the basis of the report of the European Central Bank (adopted on 27 April 2000)
and of its own 2000 convergence report, the Commission has concluded that Greece fulfils the necessary
conditions for the adoption of the single currency and is proposing a Council decision abrogating Greece’s
derogation from its obligations regarding the achievement of economic and monetary union. The
derogation would be abrogated with effect from 1 January 2001. The report (document COM(2000) 274)
was endorsed by the European Parliament on 18 May”.

" The guestionable actions of the Greek government to obtain admittance are described by the Commission

in its “Report on Greek Government Deficit and Debt Statistics” of 8 January 2010, COM(2010) 1 final; fo
a detailed analysis see THEODORE PELAGIDIS and MICHAEL MiTsopouLos (2014); GEorGe C. BiTros (2013),
especially pp. 13-17.

% Article 48.

" Article 49.

" Article 60.

& Above section | 6.

. Accepted by the law of nations as general principle, see FRANZ PFLUGER (1936), p. 129 also mentioning

already the exit from a multilateral agreement (p. 131 et seq.)

19



A final line of argumentation remains: It could be deliberated if and to which extent the
general rules contained in the (private) law of contracts on the validity of the declaration

of intention may be applied to sovereign acts. In general, the law of nations also accepts

force,83 error,84 and fraud® as flaws that might lead to the invalidity of a sovereign act.
Even more intricate is the question whether those rules are applicable to acts designing
the setup of an institution and its operation. Institutions, like the European Union or its
integral part, the Monetary Union, are designated to be stable and permanent and cannot
work under the lasting danger of being dismantled because of defects in the founding legal
acts. At least the span of time between the disclosure of such a defect and the ensuing

legal actions has to be limited. Finally, the subsequent behavior of the victim of fraud or

misrepresentation has to be taken into account.” Granting financial support for Greece

while being fully aware of the facts of a misrepresentation might remedy the legal defects
of the admittance decision,87 whereas the principle of trust and good faith within

organizations88 might require that Greece discharges its (new) obligations within this

context. A failure to do so might also lead to serious legal consequences.

By all means, the general or the contractual law of nations is not applicable assuming the
EU contains a specific regulation of the problem. This is to be found in Article 7 TEU which

provides in a staggered procedure the suspension of membership rights as most severe

. 89 . . . . 90
sanction. ~ An exclusion is not provided and would be illegal.

* I8, pp. 78-88.

** I8ip, pp. 88-91.

* I8ip, pp. 91-93.

% Regulated in Article 45 of the Vienna Convention.

¥ In general, CLAUDIA ANNACKER (1998), p. 273 et seq.

. Generally accepted JORG P. MULLER (1971), p. 227 et seq.

0 MATTHIAS RUFFERT (2016), Artikel 7 EUV [Article 7 TEU] margin no. 31, with further references; KirsTen

SCHMALENBACH (2016), Artikel 356 AEUV [Article 356 TFEU], margin no 3.

*® KOENLENAERTS and PIET VAN NUFFEL (2011), margin no. 6-014; JuLIANE KokoTT (2012), Article 356 AEUV margin

no. 6 with further references.
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lll. Unilateral introduction of a parallel currency

It is unclear whether the introduction of a new currency parallel to the euro could mitigate
the financial problems of the respective Member State in distress. All financial claims are
still denominated in euro. National legislation to change this is likely to be void as the result

of breaching national and international civil rights statutes. Furthermore, intricate

. . . 91
problems of international private law would also have to be solved.

In any case, such a measure would be illegal from the point of view of the primary law of
the Union.”” Euro banknotes are the only legal tender within the Member States whose

currency is the euro, Article 128(1) sentence 3 TFEU. Also, the secondary law categorically

forbids the introduction of a currency other than the euro as legal tender.”> As the
sovereignty in monetary affairs of the Member States whose currency is the euro has been

transferred to the Union, Article 3(1)(c) TFEU, “all national powers of legislation and action

in the monetary law field came to an end when the euro was introduced in these states”.”

A statute trying to introduce a new drachma, for example, as legal tender would be
superseded in application by EU law, with the result that nobody would have to accept it.
Also existing claims would still have to be paid back in euros. For this reason, the action

would be quite meaningless from an economic point of view as well.

- See for more details Section V below.

*2 For a detailed analysis see HELMUT SIEKMANN (2016b), section Il 2 c and d.

* Article 2 sentence 1 Council Regulation (EC) No 974/98 on the introduction of the euro, Official Journal of

11 May 1998, L 139/1; cf. CHARLES PROCTOR (2012), margin no. 29.13 emphasizing that the euro has been
made the sole currency in the participating Member States judging it as the lex monetae of the eurozone
(margin no. 29.10); similarly RosAa M. LASTRA (2015), margin no 7.99: “The prerogative of issuing currency
(ius cudendae monetae), which is a classic attribute of monetary sovereignty, has been transferred to the
supranational arena”.

** " CHARLES PROCTOR (2012), margin no. 31.10.
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IV. Consensual arrangements
1. Regional adjustment

An exit from the monetary union or the introduction of a parallel currency cannot be
justified as an adjustment of the regional extension of the euro area, like in the case of
Greenland® or the parts of Germany when the communist rule ended there in 1989. An
exemption from core obligations of the Union would be granted to an entire Member
State. Such an exemption would have a completely different quality in comparison to an

adjustment of boundaries.

An exit or the introduction of a parallel currency may also not be permitted on the basis of

Article 3(1)(c) TFEU. This clause does not comprise the power to amend primary law.”® This
power would, however, be indispensable because of Article 50 TEU and Articles 128(1) and
139 TFEU. It has to be kept in mind that the euro banknotes are “the only such notes to

have the status of legal tender within the Union”, Article 128(1) sentence 3 TFEU.

In addition, a specific clause in the primary law has delineated the Member States which
are exempt from the obligation to introduce the euro, ‘Member States with a derogation’,
Article 139(1) TFEU. This shows that the primary law (Article 3(4) TEU and others) upholds

the obligation of the Member States to introduce the euro unless they enjoy an explicit

exemption from this duty like the UK and Denmark.”’ This obligation may not be

circumvented by permission granted by an organ of the EU or by the Member States.

The Treaty of Maastricht imposed the strict obligation on the European Union (EU) to
establish an economic and monetary union, now Article 3(4) TEU. This goal has been

achieved with the formation of the European System of Central Banks (ESCB), the

® See for details FRIEDL WEISS (1985); RAYMOND FRIEL (2004), pp. 409-411.
®  ULRicH HiDE (2016), Artikel 140 AEUV [Article 140 TFEU] margin no. 51.

7
For references see footnote 22.
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establishment of the European Central Bank (ECB), and the introduction of the single

currency 1999/2001 as the last irrevocable step ordered by the Treaty of Maastricht.

Even unanimously rules on competences can legally not be changed by the interested
entities. This holds also for the Member States even if they are still considered to be the
“masters” of the Treaties. Such an alteration may only be accomplished following the
proper procedure prescribed by the primary law in Article 48 TEU. The provisions imposed
therein would largely be meaningless if another course of action were admissible.
Article 3(1)(c) TFEU, bestowing the exclusive competence in the area of monetary policy

for the Member States whose currency is the euro on the EU, prevails.

2. Empowering a Member State by the European Union

A competence of the Member States to define legal tender might be construed on the basis
of Article 2(1) TFEU.® Although this clause provides that the Union may “empower”
Member States to act within the domain of exclusive competences, it may not serve as a
door opener for transferring core competences back to the Member States.” The creation
of legal tender in the form of banknotes over the years had become one of the main
reasons for establishing central banks at all.*® Vesting this power outside the central bank

would remove one of the characteristic traits of a central bank.™

3. Exiting and re-entering the European Union with a derogation

Exiting the European Union pursuant to Article 50 TEU and rejoining — immediately — the

Union with an exemption from the obligation to adopt the euro, has also been proposed

®  MARTIN SEIDEL (2010), p. 45.

% CHRISTOPH SCHAEFER (2008), p. 735; CHRISTIAN CALLIESS (2016), Artikel 2 AEUV [Article 2 TFEU] margin no. 10;
HANS DIEKMANN / CARSTEN BERNAUER (2012), p. 1174; dissenting MARTIN SEIDEL (2010), p. 26, without proper
reasoning; indirectly perhaps also CHrisToPH HERRMANN (2010), p. 415, in a peripheric remark.

' See CHARLES GooDHARD (1988), pp. 20-23, 123, however with an underlying sympathy for “free” banking;
CHARLES PROCTOR (2012), paral.36-1.38; HELMUT SIEkMANN (2016a), pp. 506-508.

"0 Rene SmiTs (1997), p. 203 et seq.
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as a viable solution.'” In the first place, this solution would demand a lengthy procedure
of negotiation and time-consuming consensus seeking. In case of a re-admittance, the
normal admittance procedure following Article 49 TEU would have to be pursued,
Article 50(5) TEU. In the second place, such a way of proceeding would require unanimous
decisions of all Member States, the competent organs of the EU, and — possibly — referenda
in some Member States. All this makes the procedure unfit as a crisis resolution
mechanism. Moreover, from the legal point of view, it would be a clear circumvention of

the rules for a Treaty change in Article 48 TEU and thus be illegal.

Occasionally, a “regressive differentiation” is also proposed as a possible way to allow the
exit from the euro area. It is envisaged as a possible result of the negotiation following an
exit from the EU pursuant Article 50(2) TEU.'® With a lot of imagination this may be
construed but it leaves many questions open regarding the details, e.g. the content of the
notification. A limited content would hardly be consistent with the wording of the Article

50 TEU.

4. Treaty completion following Article 352 TFEU

It is questionable whether the competence of the Union in Article 352 TFEU to complete
powers, necessary to attain one of the objectives set out in the Treaties, which have not
been provided, may be invoked to enable an exit from the monetary union or to introduce
a new (parallel) currency in a Member State. Even if the explicit requirements of the

provision would be fulfilled, it may not be invoked in lieu of a Treaty change.104

The article is designed to fill gaps within the regulation of the primary law. The exit problem
and the exclusive competence of the Union in the field of monetary policy, including the

currency, are extensively regulated and are conclusive. The exit problem was known and

' Described by Dirk MEYER (2012), p. 48 et seq.
' OLver D6RR (2011), margin no. 30.

104 ECJ, opinion 2/94, collection of cases, 1996, I-159, margin no. 30.
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has been recently decided in a specific way, which could be overturned if Article 352 TFEU
served as a basis for a not consented result in the legislative process. It would in effect

serve as a Treaty change without following the procedure laid down in Article 48 TEU.'®

V. Consequences of an illegal withdrawal

Above all, serious problems that are hard to assess would arise for the debt denominated

in euro in case the new currency were introduced despite the contradicting rules of EU

106
law.

It is already highly questionable whether such debt would automatically be transformed
into debt denominated in the new currency (e.g. nea drachme); especially as the old
currency will continue to exist. The national government may, however, try to change the
denomination of the existing debt by a unilateral administrative or legislative act. This act
would have to be judged as void or at least not applicable since the Member States whose
currency is the euro have lost all competences in monetary affairs. As its withdrawal from
the Monetary Union or the introduction of a new (parallel) currency are illegal, the EU

continues to command the exclusive competence in all monetary affairs, Article 3(1)(c)

TFEU."” Acts of a Member State in this field are void or at least illegal as well.

In general, it can be assumed that EU law is the lex monetae™ governing obligations

originating in a Member State. A change of the currency would at least be ineffective in

view of the objective to reduce the burden of debt.*® This result is not affected by the fact

"% Critical also JuL ZeH (2004), p. 199 et seq.; disagreeing HANS DIEKMANN / CARSTEN BERNAUER (2012), p. 1175.

" For an extensive analysis of the severe consequences, in specific for all contractual obligation
denominated in euro, see WOLFGANG ERNST (2012), p. 50, et seq., 57; FRANK ViscHER (2010), Section 18.

7 Hetmur SiEkmAan (2015) Section 1.2.1.

108 For definition and function, see, already, F.A. MANN (1992), p. 219 et seq., 272, 278; later: CHARLES PROCTOR
(2012), margin no. 32.16; FRANK ViscHER (2010) margin no. 358-364; WOLFGANG ERNST (2012), pp. 52-55.

109
Without referring to this crucial clause HAL A. ScotT (1998), p. 223, comes to a similar conclusion: “Note
that if reference was made to EU law as lex monetae, [...] re-denomination would be ineffective.”
Nevertheless, he does not state a clear result because of the lack of precedents in the case of a surviving
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that the law of the re-denominating country or a foreign law is governing the underlying
contracts; for example, it would be irrelevant whether a bond has been issued pursuant to
the law of the United Kingdom or Greece in case the Hellenic Republic introduced a new
currency. The question according to which law the obligation has been created may only

be used as criterion for determining the lex monetae in situations of uncertainty about the

. 110 . . . .
applicable currency.”” This uncertainty does, however, not exist in a case when a

government, by sovereign act, changes the denomination, referred to in a contract, to

111
another currency, e.g., from euro to “new drachma”.

Conclusion

Summing up, it is legally not possible for a Member State whose currency is the euro to:
— exit or withdraw from the euro area without leaving the Union,
— introduce a new currency instead of or parallel to the euro,
— obtain a permission from the organs of the EU or the Member States to withdraw
from the euro area or to implement a parallel currency.
It is highly questionable to exclude a Member State from the EU or the Monetary Union.
Any illegal action taken within this framework will have at least serious consequences for

the affected claims and property rights.

The analysis presented in this essay may seem to be a pointless exercise since the attitude
that “anything goes” appears to have increasingly gained ground in politics and even in

legal reasoning. Almost every opinion that seems to be suitable for solving an imminent

monetary union. ARTHUR NussBAuM (1925), p. 161, is searching for a line of discrimination when a
sovereign ruler introduces a new currency but only in a fraction of the territory and the old currency
continuing to exist in the rest of the territory. He pre-supposes, however, that the change of the monetary
system has been performed lawfully by exercising a sovereign right.

"% Already described by ARTHUR Nusssaum (1925), pp. 228-231.

" faLs. scorr (1998), p. 223, supposes that only foreign courts would apply the lex monetae. This appears

to be an irrevelant guess in delivering an opinion on the merits of a legal question. He cites Mann for
leaving the decision to the proper law of the contract. In fact it is, however, in the first place a question
of the sovereign right which has been decided by the primary law of the Union.
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problem within the context of the Economic and Monetary Union simply has to be legal;
no objection allowed.™” Who cares? Nevertheless, two aspects should not be forgotten:

— Following rules is highly efficient, also in the model world of economists; at least in
the medium range. It builds up the necessary confidence to foster mutual reliance,
which allows to evade a Nash equilibrium not being Pareto-optimal, saves costly
negotiations in situations for which rules exist, and avoids tort damages. A
necessary precondition is, however, that a speedy and strict sanctioning of
infractions of the rules is guaranteed (e.g. “tit for tat”). This conditio sine qua non
has been proven to be crucial — theoretically and empirically.

— Past experiences show that courts might exist out there — maybe in the district of
Southern Manhattan orin Karlsruhe —that care, when it comes to adjudicate claims
in matters of civil law in which the question whether a currency is in fact legal

tender proves to be crucial.

"2 Rosa M. LasTrA (2015), margin no 1.63, also deliberates actions by Member States ignoring their (legal)
obligations; in addition, referring to historical precedents.
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