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Sarah Cross

U.S. Immigration Detention Policy:
Seeking an Alternativeto the Current System

Summary

Since the passage of new legislation in 1996, which considerably ectehee
boundaries of mandatory detention for non-citizens, immigration datehais become the
fastest growing prison program in the United States. As a regeiiéntion centres have
swelled to over 200,000 detainees annually, as the asylum systaims dio0 manage
increasing demand on its resources. With a current daily populatiaietainees almost
tripling since 1992 to an average of 20,000 and an average annual expendituneR&00ve
million on detention, the U.S. immigration service presently facesgent need to reform its
system in order to cope with ever-increasing pressure.

This paper analyses the current US asylum adjudication sysesmnping the alleged
rationale for and the costs of detention. Upon citing the widely asteptevant international
standards it proposes an alternative model, based on a individual ttethecategorical
approach in the decision to detain, which also shows viable option faseelato the

community.



1. Introduction

Since the passage of new legislation in 1996, which considerablpdextethe
boundaries of mandatory detention for non-citizens, immigration datehais become the
fastest growing prison program in the United States (DetentiotthAdetwork, hereafter
DWN 2001). As a result, detention centres have swelled to over 200,0@@edstannually
(Pritchard 2001), as the asylum system strains to manage ingreasnand on its resources.
With a current daily population of detainees almost tripling sit@®2 to an average of
20,000 (INS 2002) and an average annual expenditure of over $600 million on dethgtion, t
U.S. immigration service presently faces an urgent need to réfosystem in order to cope
with ever-increasing pressure.

The government agency - the Immigration and Naturalization G&efWNS) - once
charged with the dual tasks of enforcing immigration laws and providergices to
immigrants, including asylum seekers, long struggled to achiewe ntlaindate and fell
drastically short on both fronts, as recognized by the U.S. Con§kesshipgton Post 2002,
New York Times 2002).

The failure of the INS to manage its conflicting mandate altigty resulted in its
dismantling. The Homeland Security Act of 2002 (HSA) - which moved 185@&d€ral
employees and 22 federal agencies into a new Department of Hantxanrity (DHS) -
formally abolished the INS and divided its functions into three bure@itizenship and
Immigration Services (CIS); Immigration and Customs Enforegri€E); and the Customs
and Border Protection (CBP).

Although this restructuring was initially thought to be a potestéuition to the mixed
mandate of both service and enforcement that plagued the INS, the sioothghe transfer
of these functions to DHS have vyielded little positive change isyhiEm that greets asylum
seekers. In fact, in the wake of September 11th, 2001, the U.S. governmsignifasantly
expanded its power to detain non-citizens, including asylum seekexyé€ts Committee for
Human Rights 2003). Of the changes that have occurred, most havedrassignificant step
back, as the events of September 11th instilled a pervasivefféaeigners in the national
psyche, and parole rates across the country have likely detr@@sgsicians for Human
Rights 2003). To date, there is insufficient research on the post8eptell trends to
include in this essay, though it is widely acknowledged that the rimatel is significantly
less hospitable to immigrant3iVhile it is still early to determine what the lasting iripaf
the new structure will be, it seems clear that the much hoped-for improvemensystema is
still greatly needed.

This paper seeks to examine the enforcement of immigration Witl8n borders, in
particular its directive to detain aliens ‘who enter the Unkeates illegally or otherwise
violate immigration laws’ (ICE Home Page 2003), in light of intéomeal standards. By
measuring the reality of the U.S. detention system agaings idetlined by the international
community we will be able to identify shortcomings and explorgswa which U.S. policy
can better conform to such standards. These standards, which governebatisumstances
under which a non-citizen is detained, and the conditions of the detentioanenent itself
remain, as we shall see, unmet by the U.S. system. Given bothgihméate interest the

" A number of reports attempt to outline the effexftSeptember 11 on the U.S. immigration systewfate, and
together they document a chilling effect on theamé$ hospitality to newcomers. For further refereron this
issue, see The Lawyers Committee for Human Righ@8 2eport; the Physicians for Human Rights 20@®re
the Migration Information Source, August 2002; TWigration Policy Institute 2003 report, and the Aioan-
Arab Anti-Discrimination Committee Research Ing8t@003 report, among others.



government holds in the detention of certain aliens and the sevettisyagiplication to those
arriving at U.S. shores, it is imperative to investigate possibles in which detention can be
used responsibly in order to ensure a just system.

In the following pages, we will investigate the current systeommsidering both the
benefits and costs of detention in light of its professed ailmensuring public safety and
appearance in court hearings, as well as deterring illegaigration. After examining these
rationales for detention and identifying situations in which thegamably allow for the
deprivation of an alien’s liberty, we will seek to determine nvkiee benefit of this kind of
justified detention outweighs the costs involved. In considering timdfisant costs, we will
take account of both the human cost of such a draconian measuré¢ a&s tiveleconomic toll
on the government and detainee alike. As | hope to demonstratep aftém these costs
outweigh ostensible benefits, revealing a crucial need tmsater the asylum adjudication
process, with particular emphasis on providing fair access to decedures and
implementing alternatives to detention. With the life or deatmadsylum seeker potentially
at stake, and with the eyes of the international community fxethe actions of the U.S.
government, one of the principle architects of the refugee pianesystem, the United States
simply can not afford to flout international standards and deny asgkekers their due
protection.

2. The Current Asylum Adjudication System

Although before 1980, the U.S. maintained a policy of detaining only thusents
who posed either a flight risk or threat to public safety, since thengovernment has
increasingly turned to detention to manage new arrivals (Lav@gemmittee for Human
Rights, hereafter LCHR 1999). The trend toward incarceration cated in the 1996
passage of the lllegal Immigration Reform and ImmigrantpBesibility Act (IIRIRA), a
comprehensive statue that made detention mandatory for five broagsgof non-citizens,
including asylum seekers arriving without proper travel documents.sBparate procedural
screenings are in place to filter in only those entitled to formal inatgr court hearings, the
first of which occurs at the port of entry. While some asylum seekers without such dtgume
or whom the immigration inspector suspects of fraud are summarited away without a
hearing, those entrants who are not deemed inadmissible are apprelygoentry and are
subject to new ‘expedited removal’ procedures. Throughout this prdbesasylum seeker
remains in detention, ineligible for release until she/he is determinedIREaasylum officer
or an immigration judge in a second interview to have a ‘crediblé &apersecution
(Cochrane 2000). Credible fear, defined as ‘a significant possjligikyng into account the
credibility of the statements made by the alien, that the aleild establish eligibility for
asylum’ (Immigration and Nationality Act, cited by LCHR 1999)sthbe demonstrated in
order for the detainee to become eligible for parole under WSakad ICE’s own parole
guidelines for asylum seekers. Once credible fear is egtad]ighe asylum seeker is no
longer subject to expedited removal.

Release from detention, or parole, is granted at the discretibisdDistrict Director,
with no regular review of the asylum seeker’'s detention and no fammeahanism for
reviewing a denial of parole (Amnesty International, herea&tet999: 24). It is the stated
policy of the immigration service to favour parole, as expjicétticulated in 1998 INS
guidelines: ‘although parole is discretionary in all cases wihéseavailable, it is INS policy
to favour release of aliens found to have credible fear of persecptmngded that they do
not pose a risk of flight or danger to the community’ (INS Memorandum 18@8pite these
guidelines, the parole option is employed unevenly by the individuatdisethroughout the



33 INS districts, and often asylum seekers remain in detentidinafter demonstrating
credible fear (Schultz 2000; Vera Institute of Justice 2000).

A variety of reasons accounts for why efforts to facilifgdeole throughout the years
have fallen short of expectations and have failed to satisfy €E8 bwn goals. Beyond the
initial problem of placing discretion to parole in the hands of individual ICE officess)tmg
in release practices described by Helton as ‘inconsistent tpdimé of whimsy,” (Helton
1998) other aspects of the system militate against releasedble asylum seekers. Within
the decentralized, enforcement-minded ICE culture, there isifittentive for officers to be
proactive about parole, especially when they are ultimatelguatable when decisions to
release go awfy Release is antithetical to enforcement and not incorporatedy firmCE
mission; in fact, districts are evaluated upon the number of individuaEmoves from
districts, rather than those it paroles (Pistone 1999). Bureaucoaitvenience further favours
detention, since officers prefer the simple task of finding out alvailahle bed space to the
greater efforts of considering individual facts of a particoése. Finally, because there exists
no central or independent oversight over the administrative struatdreéo legally binding
regulations that apply to all facilities in which ICE detainege held, practices vary
significantly across districts.

Human rights groups petitioned to have the then-INS parole practices, introdused in it
1992 Asylum Pre-Screening Officer Program (APSO), codified leatg but INS declined
(LCHR 1999). Although it professed a desire to ensure that ‘gemagiylam seekers are not
needlessly detained while they pursue their claims and tohekpgency make well-reasoned
use of its limited and expensive detention space’ (INS Memorandum 1B83)pvernment
never fully realized the potential of its release options ({Helt998). Non-compliance, ill
funding and lack of accountability got in its way, as noted in amnatesvaluation finding
that it operated ‘inefficiently, inconsistently from districtdistrict’ (Pistone 1999). Its failure
to formalize a uniform administrative process for parole hasteesui a ‘disturbingly low’
(LCHR 1999) national parole rate of perhaps as low as 10 to 40 per cent.

3. TheRationalesfor Detention

In many cases, detention serves legitimate public inter&steecognized by the 1951
Convention, states have the competence to detain non-citizens pendingstttas
determination; limits on the freedom of movement of refugeeseare t® be justified by, for
example, exceptional circumstances, national security intepestsc safety concerns, and to
verify the entrant’s identity (Goodwin-Gill 1996: 247). Detention offdre assurance, as
well, that those awaiting final status determination or remdnath the country will be
accessible to the authorities at all times. Moreover, a viayleira system, which demands
that those without credible claims not gain entry, is predicated effective detention and
removal procedures. Therefore, sometimes detention is an appropra@sure against
fraudulent claimants, pending their removal. So states rely on idetéot many reasons and
there are unmistakable benefits to this practice.

Three rationales are most commonly advanced for the detentionen$ gending
removal proceedings. They rest on the public concerns that detainieabscond pending
status determination or removal, that the public safety not be jeppdrdy the detainee’s

" Particularly in the wake of September 11, 2001emvi was uncovered that two of the hijackers igedlin the
attacks on the World Trade Centre towers were gstigdent visas by IN&fter the attack, heightened concern
about making mistakes or potentially calamitoussiens has gripped immigration officials.



release, and that future illegal entry in to the country be detday the grim prospect of
detention.

3.1 Concern that a Detainee Might Abscond

The concern that once released into the community, an asylumr seekd go
underground and fail to show up for hearings is well-founded. That appreknaste-third
of those not detained fail to appear for removal hearings ésstds Legomsky (1999) points
out, to a real problem. He further notes that before mandatory idetevds in place, almost
ninety percent of those non-detained aliens ordered removed failed eéadairthemselves
for removal. Consequently, the government assumes a substantial tuloeste those who
abscond in order to remove them.

For arriving asylum seekers without already established contynties, there is less
at stake than for those non-citizens who have settled, should they decrlgscond.
Moreover, if they have a genuine fear of persecution in their home gpuaotricern over a
denial of their claim and subsequent return home might intensify oreative to abscond.
Particularly for those whose claims have already been ikfukere is little to lose by
absconding, for if found, their subsequent removal would only be an executioa ofders
already pending against them. So perhaps mandatory detention igustdstd for that
category of aliens awaiting removal, whose incentive to abscond rapfiea greatest
(Legomsky 1999).

However, despite these warranted fears that aliens relaasethé community will
disappear for good, there remain, as Legomsky describes, a numéasais to question the
use of this rationale to detain non-citizens, especially asgkekers. As a category, arriving
undocumented aliens - some of whom are seeking asylum - are subjewndatory
detention, but this categorical basis of the detention sentence akgertbe individual
variance in likelihood to abscond; though mandatory detention is imposed lupbrihem,
asylum seekers as a group are not necessarily more likebstomnd than any other group of
detainees (since all aliens presumably have a desire tonréamthe US and fear removal,
including categories not designated by IIRIRA). Those genuinkirasyeekers mentioned
above with increased incentive to abscond for fear of return to pémseat home should not
therefore be singled out for detention based on this incentive. So doing wualédcut the
humanitarian objective of the asylum regime.

Moreover, while asylum seekers with credible claims undeniabhpoba these
incentives to abscond, so too are there powerful incentives for them.r®¢dause under
lIRIRA, the vast majority of asylum seekers screened intentien have already been
deemed genuine through ‘credible fear’ interviews (while all stlage turned away at the
border), they have reason to believe in the ultimate grant afras@iven the numerous and
desirable benefits that asylum protection affords, like work authmzéand consequently, a
potential income), travel documents, and the possibility of gaining pemhaesidency for
oneself and one’s family, it is clearly to their advantageptirsue their claims, already
deemed credible, in the courts. This incentive should powerfully prevail the counter-
incentive to abscond (Schuck 1997). Such a tendency was confirmed by thRef897 to
Congress of the Commission on Immigration Reform, in which it fourtdthiearisk of flight
among those with credible claims was not sufficient to warraenhtlen (Report to Congress
1997).

Ultimately, the rationale that detention is warranted by an iddalis flight risk,
while not irrational, loses much of its force when examined throhghens of IIRIRA’s



changes (Pistone 1999). IIRIRA’s extension of mandatory detentiorotal mategories of
people belies the individual differences in flight risk that eaguan seeker will pose, and
the statute’s pre-screening of only credible asylum seeki&rshe detention system removes
incentive to abscond. In light of these changes that the 1996 l|dedtedf post-1IRIRA
invocation of the ‘absconding rationale’ loses much of its earlier strength.

3.2 Concern for Public Safety

The rationale that an asylum seeker should be detained in order tct pinetg@ublic
from a potential threat he might pose is ostensibly sound, but uponnatem; also fails to
offer compelling justification for detention. Again the creationnwdndatory categories of
those eligible for detention - in this case those seen as viatimigration law by virtue of
arriving without proper travel documents - seems to work againgutip®rted rationale for
detaining them.

Since IIRIRA demands detention for entire groups, it raises obviougmrrooeer the
logic that an entire group, as opposed to an individual, can pbseaa to public safety. As
Legomsky points out, certain designated categories (such ri@ma@rpassengers found
inadmissible, asylum seekers in expedited removal proceedings ard alwading final
removal) ‘do not pose any systematically greater threat tpubbkc safety than does anyone
else who is suspected of failing to meet our immigration @itékegomsky 1999). Even
those detained in relation to criminal charges do not neceswaritgnt detention on the basis
of this rationale, since non-citizens who have completed theiinaireentences presumably
pose the same threat, though remain undetained. Furthermorer @gulaals are released
on bond while asylum seekers with no record of criminality areirdeta in apparent
disregard of the safety rationale. The only category to whiché tationale seems to
reasonably apply is the terrorist category, but the legitin@cgetention for this single
category does not therefore justify its application to all categ, particularly credible
asylum seekers.

In light of the inapplicability of most of the mandatory detemtcategories to this
rationale and the ‘paucity of evidence that quantifies the riskiwiiral activity by asylum
applicants in general’ (Pistone 1999), great caution should be exkentipeinting solely to
this rationale to justify detention of non-citizens.

3.3 The Desire to Deter lllegal Immigration

The deterrence rationale rests on the assumption that the prospdmting
incarcerated upon arrival without proper documentation will discouragat@bteconomic
migrants or others who might abuse the asylum system fromngetkienter the country
unlawfully. Deterrence theory presupposes that it would target dabitimate entrants,
while not simultaneously discouraging the arrival of genuine asylum seekes presumably
can anticipate different treatment in accordance with the pianeto which they are lawfully
entitled. This questionable assumption aside, deterrence as a leationadetention,
particularly of asylum seekers, is problematic on a number of levels.

On a fundamental level, it appears contradictory to the ethosyhfmasAs Helton
commented, ‘Detention for purposes of deterrence is a form of punisimémit it deprives
[asylum seekers] of their liberty for no other reason than tiaing been forced into exile.
[...] To officials who enacted these policies, however, it was of no enbthat this form of
deterrence was at odds with international law’ (Helton 1986).



Since deterrence is directed at those with unfounded claims {0 wetshould expect
corresponding detention policy to apply only to those illegitimatgants but not to asylum
seekers with credible claims (Martin and Schoenholtz 2000: 12), whidRI&A practices
make clear, is not the case. In addition, as Pistone points outiedetelis a an entirely
different kind of rationale from the first two, insofar as the athem be applied directly to
individual cases and result in varying detention decisions, wherezrsethee relies entirely
upon its collective nature. Indeed, according to Pistone, ‘the idea ahidegt any single
individual on the ground of deterrence, while simultaneously parolingsptteeirrational’
(Pistone 1999).

Drawing on widespread acknowledgement (Human Rights Watckafter HRW,
1998) that the de facto determinant of whether an immigrant widlet@ned appears to be
available detention space, Pistone goes on to argue that the A& lmasts a deterrence-
based system. Such a system attempts to detain as marsyasi@ has the capacity to, with
the only limiting factor being available beds, and with the ainm¢cease capacity. Indeed, a
mere visit to the former INS web site confirmed this view;fitst line read, ‘Strengthening
the nation’s capacity to detain and remove criminal and other demowéibhs is a key
component of INS’s comprehensive strategy to deter illegal inatnog’ (U.S. Citizenship
and Immigration Services 2003).

Finally, like the other two rationales offered for detainingylam seekers, the
deterrence theory is undermined in two forceful ways by thetmeat of IIRIRA. Firstly,
because the statute effectively creates a detention populattnredsonable claims to
asylum, those pre-screened into detention through the expedited removeédomgs
represent ‘a narrowly selected subset of the undifferentiatddsabstantially larger group
that detention was originally designed to deter’ (Pistone 1999). Melenvhose without
valid claims have already been screened out and sent home withotgaalgng a detention
centre. Essentially, ‘INS detains credible asylum seekers pursma system designed to
deter an entirely different group of people’ (Pistone 1999). Those dyrrembject to
detention, having been found credible in two separate screeningspes¢ do not represent
the population that the U.S. should seek to deter, thus challengingighication for
detention on deterrence grounds.

A second concern recognizes that IIRIRA’s implementation remaigdificant
incentives to abuse the asylum system (for example, by revekaibility for a work permit
pending final status determination and sanctioning frivolous claimshowtitthose former
inducements to exploit the system, those with invalid claims lezady less likely to view
asylum as a means to gain illegitimate entry into the couwntnich is, in effect, deterrence
without detention. For these reasons, the use of detention to deter ba® lzet ‘outdated
remedy for a problem that no longer exists’ (Pistone 1999).

In sum, the public concern over illegal immigration and immigrants pdse safety
threats is real and legitimate, and recourse to detentioreaSatan be a valuable government
option for enforcement in certain cases (Legomsky 1999). As wedeave the three major
rationales advanced in favour of detention of asylum seekers eaclsassertain force,
albeit a considerably weakened one in light of the changes wroyghell 996 passage of
IIRIRA. Furthermore, no single rationale applies to all of theent categories of mandatory
detention, begging the question of how justified is the use of manddeiention for
particular categories of entrants (Legomsky 1999). Given thatthberies of detention
outlined above can offer potential benefits to the host community (suttie ability to locate
and remove an illegitimate immigrant, protection from poterd@ahger and diminished
numbers of unlawful entrants), it is imperative that we expltwe potential costs of
administrative detention as well, in order to determine whethee thegefits, weighed



against such costs, provide adequate justification for such a segaseire as the deprivation
of liberty.

4. Costs of Detention

The costs of detention, to both the individuals detained and the public iralgare
numerous and grave, both in human and fiscal terms, and are thereforecaasidered
carefully in determining the need for detention. In this sectionyilvéook first at the human
costs to detained individuals, and then move on to consider other costedhimthe public.
The human costs of detention are varied, ranging from the unpleasaliticcts a detainee
must endure, the psychological and physical impact of incarmerand impeded ability to
present claims.

4.1 Human Costs

When an individual is detained, the most obvious price she/he payshis fieédom
of movement. This deprivation of liberty also involves several othnerllary costs, as
Legomsky noted, such as the inability to work, attend school, tramel socialize with
friends, and often involves family separation as well. From a fiaaperspective, the loss of
employment opportunities and potential income to support dependents (sorhernofmay
even be citizens or lawful permanent residents) intensifiefetained asylum seeker’s
difficulties. Foremost on the human toll of detention is the physigaloundings of the
facilities in which asylum seekers are detained, and the comslithat characterize those
facilities.

4.1.1 Conditions of Detention

Human rights observers, legal commentators and government agafikeeshave
acknowledged in recent years the many inadequacies of deteatitiek. ICE’s Service
Processing Centers (SPC), privately operated contract ieciihd state, local, and county
jails in which ICE rents space constitute the three types of facilised to detain immigrants,
and they are all emphatically prisons, despite the euphemisms rugbhd system. Such
facilities are high in security, often with barbed wire fende=ad counts, ‘lock-downs’,
surveillance systems and locked doors (Al 1999: 11, McCoy 1999, HRW 1998}e#nofa
these facilities are stripped of their personal possessions and forced fris@aattire.

Inside these facilities, inhumane and abusive conditions prevail (Gect2@00),
which have been well documented over the ye®@se of the most shocking accounts of the
harsh treatment of non-citizens in U.S. immigration detention daome the government
itself, in the form of a report issued by the Office of the logpeGeneral (an independent
entity that reports to the Attorney General and to Congres)ran2l 2003 (The September
11 Detainees 2003). A litany of similar abuses are painstakaeiled by the Lawyer’s
Committee for Human Rights in their 1999 report. In it, conditions imaBéth, New Jersey

* There is a long list of such reports. Abuses atihome detention facility in Miami were descritiedl991 by
The Minnesota Lawyers for International Human Regénd Physicians for Human rights, and again ir02en0
the Women’s Commission for Refugee Women and GhildSee also The American Civil Liberties Union
1994 Report, the Lawyer's Committee for Human RighHt999 report, ‘Refugees Behind Bars: The
imprisonment of Asylum seekers in the wake of tl®®6lLimmigration act’; the Human Rights Watch 1998
report, among others.



are described that caused a federal judge to declare (if pronaary aspects as violations of
human rights law, including unsanitary conditions, racial insults, lhekéing of detainees
while meeting with their lawyers, inadequate medical camd sexual abuse. In some
instances, use of tear gas, physical discipline, strip searcttes)appropriate sedation have
also occurred (LCHR 1999).

Such conditions are not unique to this facility, however. In a 2000 trefha
Women’s Commission for Refugee Women and Children (hereafter WQRWfonicles the
abuses women are subject to at the Krome SPC in Miami, Flaisdaveéstigations revealed
rampant sexual, physical, and verbal misconduct of guards towasadefeletainees, including
false promises of release from detention in exchange for S&€RWC 2000: 1), which have
been confirmed in other reports (Elsner 2002).

In addition to sexual abuse specifically targeting womenngeraf other problems
that plague this facility fester at most others as welthfonic concern in many facilities is
major overcrowding, which results in a virtual break-down of tretesy and impedes the
provision of services to the overwhelming numbers of detainees (WCRWC 2000). Inreates a
often deprived of the outdoors, recreation or any other meaningfultgciwid rights to
visitation with friends, family or legal counsel (HRW 1998). As Astgelnternational
reported, ‘Asylum seekers [...] are not only deprived of their §heney are sometimes held
in conditions that amount to cruel, inhuman or degrading treatmentonhe d$acilities
detainees rarely see natural daylight and the food provided isdbsd, or violates deeply
held religious beliefs. Asylum seekers are frequently detamesthoddy temporary shelters
[...] and do not know how long they will be held (Al 1999: 9). Common complatgs
address poor translation services in the facilities, lack ofignglasses or any form of
spiritual support, and the internationally condemned commingling of asy&ekers with
criminal inmates held in most jails.

Such conditions have sparked widespread protests among inmates throughout the
country, in the form of hunger strikes, rioting and class action @@s€R 1999). The overall
grievances over the length of detention and lack of parole comliinelaily dilemmas, such
as lack of access to counsel, telephones, and legal matenaékéothe reality of detention
quite a bleak one. Indefinite detention in such an environment indisputably @maehigh
cost to the asylum seeker.

4.1.2 The Physical and Mental Health Costs of Detention

Among the other objectionable conditions in detention facilities, one omibst
problematic is the inadequate health care available to asgfekers. According to The
Lancet, the ‘physical toll of detention cannot be overemphasizeainy 1998). A recent
case in the Wackenhut facility in Queens, in which confinementavittest African asylum
seeker resulted in 90 other detainees testing positively for expdsurtuberculosis,
highlighted problems with the medical screening process in plagegt facilities (LCHR
1999). In the Krome facility, as the Women’s Commission reports, moewaloctors are on
staff, in-person translation services are not offered, and conditionsbeavedescribed as
unsanitary and unsafe (WCRWC 2000: 21). Incidents involving negligent rhedica -
inaccurate diagnosis, failure to explain the illness or properofisea medication, and
prohibitively long waits and high fees for appointments - are widetumented at Krome as
well as in a number of other facilities (HRW 1998).

Particularly in jails, where approximately 60 per cent (HRW 1@9%he immigrant
detainee population is housed, medical conditions are woefully defigéisrtiluman Rights
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Watch found, in their study of asylum seekers housed in jails, inabfeepbstacles to
mental and physical health face immigration detainees in fjadal where the sole ICE
requirement regarding medical care is provision of 24 hour emergeneige. Not required,
however, are on-staff doctors or nurses, initial screeningsnfectious disease, or any
provision for mental health services. Due to long waits and high(fesslting in second-
class treatment of indigent detainees), as well as inacadieggaosis, even the most basic
problems often go untreated. The only dental care provided is toothctexts, in
contravention of both international standards and explicit American c@iomal Association
guidelines (HRW 1999).

If the physical health of detainees is obstructed through sisthicted access to
services, the mental health of detainees suffers significamitg,rdue to the non-existence or
inadequacy of mental health services. Moreover, the need for thesmesas made even
more critical by the fact that pre-existing mental distress is @kacerbated in detention, and
where none may have formerly existed, the detention environment veaan produce
emotional instability (Sultan and O’Sullivan 2001: 593). In terms ofegisting problems,
countless asylum seekers arrive having experienced traumatits estehome and in flight,
including exposure to gross human rights violations and violent atro(sties as murder,
torture and rape), family separation, imprisonment, and unplanned depaftuess. prior
experiences increase risk of mental distress among detaypletnaseekers (Steel and Silove
2001: 597), up to 30% of whom are estimated to be survivors of torture (Piwowarczyk 2001).

In an inquiry carried out in Australian detention centres, psychabdistress was
seen as a common manifestation in asylum seekers, enhanced dxisprgr emotional
states, the stresses created by the length and conditions esftiaietand a sense of
hopelessness for the future (cited in Sultan and O’Sullivan 2001)fimtisg highlights the
role that not only pre-existing conditions (such as possible Post @tigu8tress Disorder),
but also the detention environment plays in contributing to social and mental détcGiteel
and Silove (2001) raise concerns about the past experiences of deyhed seekers and
the ‘retraumatizing’ environment of detention.

Among the conditions that might lead to further mental distresy, @ne others
believe, are the intimidating atmosphere and uncompassionate treatithemtthe facilities
(Sultan and O’Sullivan 2001: 595), separation of families and sociatisolaf inmates
(Silove, Steel and Mollica 2001), and the favouring of security over (&love, Steel and
Mollica 2001: 1436). Making detention even more difficult to endure isndgterminate
nature and its perception by detainees as unjust (Silove, StédVlallica 2001: 1437). In
addition, the detention environment, with its dearth of activities, resslwand educational
materials, frustrates detainees’ efforts to structure ttigie meaningfully, resulting in
profound boredom, aimlessness and apathy (Sultan and O’Sullivan 2001: 593)ndhea
social circumstances in which detained asylum seekers Ffiathselves result in fear,
despondency, frustration and chronic stress, while the lack of socbrsupetworks and
translation services often lead to feelings of isolation and deépaitan and O’Sullivan
2001: 594). Underpinning all of this is the general loss of dignity. iksh@rdo’s famous
prison study demonstrated, the very setting of detention precludsiltation, highlighting
the extent to which the detention environment itself is pathologioatyibuting directly to
mental distress (Zimbardo 1971). As Silove, Steel and Mollicafidigeleclare, ‘instead of
providing rehabilitation and a supportive environment for individuals fleeipgression,
governments have gone to elaborate and costly lengths to reproduceittensent of threat
and fear from which these people have fled’ (Silove, Steel and Mollica 2001: 1437).

Most recently, the harmful impact of imprisonment on the mentathheélasylum
seekers was documented by Physicians for Human Rights (PHRTle Bellevue/NYU
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Program for Survivors of Torture (2003). In this first systematid eomprehensive study
examining the health status of detained asylum seekers, thegBnobnfirmed the extremely
poor mental health of the detainees, and demonstrated its fdgtezroration with longer
detention stays. The report concludes that ‘Case after case study illustrated that the US
government’s practice of imprisoning asylum seekers inflictthéurharm on an already
traumatized population’ (PHR and The Bellevue/NYU Program for Surviebr$orture
2003: 2).

The mental anguish imposed by detention not only challengasrasgekers’ ability
to rebuild their lives, but it impedes their ability to presentrth@aims for asylum
convincingly. As Piwowarczyk (2001) describes, the disabling effeicesmotional distress
predispose asylum seekers to a number of problems in preparihgaiongs and presenting
their case. The situation that these individuals find themselveftein impairs their abilities
to concentrate, solve problems and evaluate options, which are necessaplying for
asylum. The fact that they are living in chaos, continuing to deudgjgrough their
predicaments, makes normal social functioning difficult; thisialiffy further hinders their
efforts to prepare their cases, as the ability to relat@aky is critical in working with an
attorney or relating a story to a judge (Piwowarczyk 2001). Anxibosghts, low self-
esteem, pervasive self-doubt and fragmented memories frustrate asgkerssaccounts and
make them appear [non]-credible (Kalin 1998: 232). Importantly, theoreerhent
environment in detention intensifies asylum seekers’ fear and distfusuthorities; this
adversely affects their ability to talk openly about the detditbeir plight and consequently
jeopardizes their asylum claims.

In considering the human costs of detention, critical attention shoutdibeto the
severe, numbing effects that prolonged confinement has on asylurerseako are
struggling to rebuild their lives in a new and isolated environmentwddave seen, the
detention environment precludes rehabilitation of pre-existing mestaésts, and meanwhile
is replete with stressors that trigger new and acute mentalish. The loss of dignity,
impaired work capacity, financial stress and breakdown in social duppbrasylum seekers
in detention experience speak tellingly to the deleterious efbétke detention environment.
Furthermore, the experience of detention inhibits asylum see&Hosts to effectively
present their cases, putting them at an unfair disadvantagdumassekers released into the
community (Silove, Steel and Mollica). The intense anxiety ecehy living essentially in a
vacuum impedes asylum seekers ability to meaningfully rebuild lthes and contributes to
human suffering that, in many cases, is both unnecessary and uajustkis1997) and as
such, this cost should be weighed heavily against the benefits of detention.

4.1.3 Inability to Present Valid Claims

In addition to the problems discussed in the previous section, otharefeatf the
detention situation further hinder successful claims, constituteéigapother cost of this
policy. From the moment they are detained, asylum seekersaistinct disadvantage, due
to the difficulty of securing counsel. Unlike criminals, asylurekses are denied the right to
government-appointed counsel, and as a result, approximately 90 pef datainees go
unrepresented in their claims for asylum (DWN 2001). This faatl isve more troubling in
light of the finding that applicants who retain legal represimtadre granted asylum more
than six times as often as those who do not, meaning unrepresented ssgkers’ claims
are frequently denied wrongfully (Pritchard 2001). Securing counseadspassignificant
obstacle to asylum seekers due to their lack of information orablea#ervices, their lack of
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English language skills and financial resources, and theitidocan remote areas to which
legal representatives must travel great distances (Al 1999; LCHR 1999).

With or without counsel, asylum seekers face the further obstactgetied ability to
thoroughly prepare their cases from detention centres. While incarceratedrgheys able to
locate witnesses, gather evidence that might support their claimtsessdegal materials and
current reports on relevant human rights conditions in home countriesaQely facilities
offer legal libraries and resources to detainees, or evemtmee/spapers (DWN 2001), and
even where such resources exist, language barriers often thederuseless. For those
fortunate enough to retain counsel, detention facilities offes fativacy for collaboration and
only limited hours and cramped spaces in which to work, making commuonidditficult
(Pistone 1999).

Not only is preparing a case more problematic in detention, tedlating the asylum
claim is as well. Often, removal hearings are conducted via wdeference for detained
asylum seekers, and in such a setting, they are unable to consaiklprwith counsel and to
establish their credibility as easily (Pistone 1999). In additiomigration judges sometimes
deny adequate time to prepare cases, citing costs to the goveofrpeokonging detention
(LCHR 1999). Finally, fear of not being able to present claims sstdé/, and consequently
having to remain indefinitely in detention, discourages asylum sedi@n pursuing their
claims, however valid they may be.

All these factors conspire to undermine asylum seekers’ atalipyit forward a valid
claim while in detention, and severely disadvantage them relatitbose released from
detention. The substantial obstacles they face constitute acgstatot only to each asylum
seeker individually, but also, as we shall see, to the asylutensyas a whole, as they
obstruct the process of fair and efficient adjudication of valid claims.

4.2 Public Costs

Taken together, the obstacles addressed above:

do more than simply temporarily inconvenience a few thousand individacthsyear.
These costs impede the ascertainment of truth in the asylumcadjodiprocess, with both
permanent and severe consequences. The cumulative effect is to inedgrenability to
achieve the ultimate goal of the process - to distinguish betdeserving and undeserving
asylum applicants, and to grant protection to deserving applicants (Pistone 1999).

This result is particularly regrettable given that the stédeboth individuals and the
general public are so high. Not only is it in the public’s intet@$fiave an efficient, fair, and
consistent asylum system, but it also behoves the government, asldeaddr in the refugee
protection regime, to set a high standard to which other states can look.

Particularly when it turns out that detention was unnecessaher(dbecause the
asylum seeker ultimately gained status or would not have abscongdeded a safety threat),
the costs of detention seem far greater (Legomsky 1999: 7). \éfiilehindsight affords us
this knowledge, it is nonetheless lamentable that liberty and edonlosses proved
unnecessary and unjust, tainting the validity of the system. @migpital cases are the stakes
so often as high, and importantly, in the criminal justice systeme are effective safeguards
in place (such as the provision of independent adjudicators and judicielvyetia assure
against inaccurate negative decisions (Al 1999: 5). In fact, as Lé&goihsstrates in an
analysis of false negatives and positives, the benefit of ‘fedgatives’ - in which predictions
that an individual will not abscond prove false - come at a high ttadtof ‘false positives,’
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in which the individual is detained based on the erroneous assumptioshtibe will
abscond or pose a threat (Legomsky 1999: 8-9). As one study revaadeane-half of the
asylum seekers it followed were ultimately allowed to remaiaking detention unnecessary
and unjust for a significant number of people (Vera 2000). False wegjatolerated in the
criminal but not the removal context, result in substantial costsyiam seekers and prove to
be a considerable waste of government resources.

Government resources, in terms of time, personnel, and mategalsd® adjudicate
claims and detain asylum seekers pending status determinatouljsaipated needlessly
when the asylum seeker possesses a legitimate claim to lautyre cost to the government
is also considerably high even before such an outcome is revealedh@/lt.S. government
spending an average of $66 per person per day, the current systedincestan taxpayers
over a million dollars a day, the figure constantly increasing/kD2001). By detaining
asylum seekers and prohibiting them from working, the governmehefddses any revenue
from income taxes levied on their potential salaries (Legor@8Ky): 631). Together, these
public costs are significant, pointing to an urgent need for the goeetntn make better
choices - ones that satisfy the public’s legitimate concabmit immigration - with the
limited resources at its disposal.

In order to be fully able to determine when the benefits ofntiete outweigh the
costs, one final category of costs needs to be explored - thatl@iShé&ailure to comply with
international standards relating to the detention of asylum seekers.

5. Relevant I nternational Standards

International human rights and refugee law provide a solid frameworikgtructing
states on issues of detention, and numerous documents, encompassing bothtreainksg
and common law declarations, relate specifically to this themeolious starting point is
the 1951 Geneva Convention, to which the U.S. is legally bound, which limaifseedom of
movement of refugees in only exceptional circumstances ‘whenssage and such
restrictions shall only be applied until their status in the coustrggularized’ (Article 31).
Further, Article 31 explicitly proscribes imposing penalties &asount of their illegal entry
or presence, on refugees who, coming directly from a territory wherditbar freedom was
threatened [...] enter or are present in their territory’ Ga®dwin-Gill concludes: ‘In short, a
number of limitations on the detention of refugees can be inferwed thie provisions of the
1951 Convention, and references to “necessary” measures of detentignampbjective
standard, subject to independent review’ (Goodwin-Gill 1996: 248). As we $eee,
however, in the U.S. system, immigrants are frequently incaeckramnecessarily (if they
pose no risk of flight or danger to the public, or if they have @yréaen found credible), and
detention decisions are made at the discretion of District Dmecwithout independent
review.

Where the 1951 Convention and the 1967 Protocol fail to specificallgsxtimits
on detention, human rights law extends protection against detention. Hugtas ri
instruments, such as the Universal Declaration of Human Rightscl@A9) and the
International Covenant on Civil and Political Rights (which the thSfied in 1992) affirm
that no one shall be subjected to arbitrary arrest or detentionleA9td of ICCPR specifies
that one who is detained ‘shall be entitled to take proceedingseb&fcourt,” though this is
routinely defied by U.S. practice. These documents stipulate #tantcbn should be
reviewed ‘as to its legality and necessity, according tsthedard of what is reasonable and
necessary in a democratic society. Arbitrary embraces notvdmdy is illegal, but what is
unjust’ (Goodwin-Gill 1996: 248). Critics of U.S. policy note that oftéecisions to detain
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are indeed arbitrary, as they rest on such factors as aviylabibed space and the attitude of
District Directors, rather than on an independent, objectivessissmt of each individual
case, and are not subject to review (Al 1999: 8).

Not only does human rights law address the circumstances tableitention, but
conditions of it as well. It expressly prohibits cruel, inhuman oratkgg treatment, calls for
special protection for families and children and requires basicegural rights and
guarantees. Clearly, U.S. practices detailed above are often igteahsvith these human
rights doctrines. More specifically, a number of international stasddirectly address the
issue of detention in great detail. In February 1999, the United NatighsCommissioner
for Refugees (UNHCR) issued a revised version of its Guidebnethe Detention of Asylum
seekers, stating that as ‘a general rule, asylum seekers stoiub@ detained’ (Guidelines
1999). Asserting that ‘the use of detention is, in many instancesaocotd the norms and
principles of international law, it urged that ‘viable altermas to detention should be
applied first’ (Guidelines 1999). This tenet has been incorporated intdaw &nd, in theory,
specifically into ICE practices; a 1998 memorandum from INScOfbf Field Operations
establishes that it ‘is INS policy to favour release of alieusd to have a credible fear of
persecution, provided that they do not pose a risk of flight or danger tortiaunity’ (INS
1998). Although this statement affirms earlier instructions in Dées 1997 that parole
should be considered, their reiteration has unfortunately not transieaeegular practice, as
we have seen (Al 1999: 33).

The Executive Committee of the UNHCR, of which the U.S. is a Ipeenhas also
spoken clearly on detention issues. It has advised that domestiatiegiand administrative
practice distinguish between asylum seekers and other alietisulddly for the 60 per cent
majority of asylum seekers, who are housed in jails togethér asitninal inmates (DWN
2001), the government has failed stunningly to facilitate thisndisdin (HRW 1998). Due to
insufficient tracking and record-keeping, often ICE itself does kmaiw who among the
detained population is seeking asylum (Al 1999: 6), and rarely do theyeyadimat
information to the respective jail authorities. In fact, ICE steshglén place in local jails do
not even attempt to identify the special needs of asylum seekers, who adedoroenmingle
with convicted criminals despite contrary international presorgtiHRW 1998). Indeed, it
seems almost as if the Executive Committee, in its 1998 sesssrspeaking directly to the
U.S. when it stated unambiguously that it: deplores that many cauotnginue routinely to
detain asylum seekers on an arbitrary basis, for unduly prolongedgeand without giving
them adequate access to UNHCR and to fair procedures for tievedyv of their detention
status; notes that such detention practices are inconsistent statblished human rights
standards and urges the States to explore more actively sibléealternatives to detention.
(Executive Committee 1998)

This unequivocal pronouncement is echoed in numerous other non-treaty standards
adopted by consensus by UN member states, such as the UN StamdardnVIRules for the
Treatment of Prisoners and the UN Body of Principles for thee&roh of All Persons under
Any Form of Detention or Imprisonment. Furthermore, the U.S. cuyreloiés not protect
asylum seekers against indefinite detention, despite the catfablishing a maximum time
limit for detention in the 1998 report of the Working Group on Arbit@stention of the
UNHCR (Cochrane 2000).

Measured against these accepted international standards, U.Siodetam and
practice demonstrates that it ‘does not respect the spiritree@gnternational norms for
detention of refugees and, in particular instances, violates ttke ¢ these standards’ (Al
1999: 8). Collectively, these breaches of human rights standardshiichn asylum seekers
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individually and the integrity of the asylum system in geneagl the price, further highlight
the extreme costs involved in the current detention practices in the U.S.

6. An Alternative M odel

Administrative detention, then, clearly has both benefits and cesth, each
sometimes outweighing the other. The questions become: how do wéyideose cases in
which the benefits outweigh the costs? How can we reasonablgerédose costs, taking
practical account of economic and administrative realities, budgrezing that certain
principles of justice are too essential to be compromised? &ti®is will attempt to answer
these questions and envision a better system, first by consigeooedures for the decision
to detain, and then by examining viable options for parole.

6.1 An Individual Rather than Categorical Approach in the Decision to Detain

Because IIRIRA stipulates that five broad categories of noreasi are subject to
mandatory detention, the procedure that leads to detention is lessuhieof a decision than
a mandate, and therein lies the problem. By designating certain groppeple as requiring
detention, the U.S. Congress assumes that certain cases have ianoagimon to warrant
broad generalizations, rather than relying on individual assessthegsmsky 1999: 7). As
we have seen in our discussion of the rationales of detention, no satigleale justifies
application to a broad group, and their collective nature is pariigydeoblematic when the
group to which it applies encompasses arriving asylum seekers,miheir haste to flee
could not collect the requisite documents and are forced to enterothery ‘illegally.’
Therefore, as a starting point in addressing ways in which pyowve the U.S. asylum
adjudication system, it makes sense to start at the vergridegj with the flawed concept of
mandatory detention.

While mandatory detention does have its benefits, again they musiidgieed against
the more customized benefits of individual adjudication. Mandatory dwmteatoids false
negative decisions and expenses of individual hearings, while moreuttyrcisgterring future
illegal entrants (Legomsky 1999: 8). However, as many human aghktscates have noted,
these benefits are overshadowed by more compelling benefits of customizedaaidyudi

Regarding the concern over false negative decisions, as we eadwer, the
consequence is a false positive, in which the costs associatedeténtion prove needless
because the asylum seeker has been granted asylum or would nposedeisk of flight or
public danger (Legomsky 1999: 9). So the corresponding benefit of indiadjuadication is
the avoidance of false positives, which do not deprive an asylum seé&kidoeady
unnecessarily. The strength of the deterrence logic fades@nehen we consider that, by
being obliged to deter such vast numbers of asylum seekers, I€45s iable to enforce other,
more serious immigration violations due to the increased post-lIRiE#city of bed space
(Legomsky 1999: 10). The point that individual hearings strain resoigcgsll taken, but
must also be considered against the considerable fiscal costs of mandatorgrdetent

Finally, an important benefit of individual adjudication is thatvivids the increased
pressure that mandatory detention places on ICE to find bed space,llévistirag its
increased reliance on contracting with local jails, where anihgjof ICE detainees are
housed, but where the least humane conditions prevail (HRW 1998). Givenviblakle
importance of the human rights at stake, such as freedom of movantefteedom from
inhumane and degrading treatment, this benefit must weigh heaydinsa those of
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mandatory detention. Justice dictates that those who exerciserigigirto seek asylum
(Article 14, UDHR) be afforded fair access to individual hearungsn arrival, rather than be
subject to categorical detention by virtue of group designation.

6.2 Viable Options for Release into the Community

The benefits of individual adjudication underpin a model, favoured by nforyan
alternative approach to detention. Legislation favouring administrdisezetion over fixed
rules would promote a fairer process for asylum seekers, whoseiaetgecisions would be
made more accurately on the merits of their individual clainigs Tairness would be
incorporated at the outset, in pre-trial detention hearings fourasgeekers who have
established credible fear. Such a parole hearing, before angiation judge, would
determine whether an applicant could be released into the commuhily awaiting
adjudication of the asylum claim.

Not unlike the criminal justice system, this proposed asylunesystould rely on
release before trial as a norm, implement procedural safedgoattie potential detainee, and
consider varying forms of supervision before detention. In their@injustice system, an
array of safeguards protects the defendant in pre-trial detentewsmdie These include the
right to counsel, to pre-trial access to the evidence, to be pagstna hearing, to testify on
their own behalf, to present witnesses and to introduce evidenoagasthers (Al 1999). As
reasonable protections, these rights should be extended to all ceexjilolen seekers, as well
as other rights, such as that to adequate interpretation. Furthesuibable adjudicators -
who are independent, free from undue bias and culturally aware - shesldepover such
hearings (Kalin 1998: 239).

In such an open process before judicial officers, held immégiapon the asylum
seeker’s arrival, the decision to parole can be made independedtiyoasistently, and be
subject to review. Decisions to release credible asylum seakerthe community could be
founded on a number of considerations, including the strength of the asiim the
applicant’s ties to and support from the community, as well ashagcter and history of
appearances in court (Vera 2000). If a flight risk or danger tlerasts, he can be released
into the community under various forms of supervision, to be discussad. bglhowever, a
judge determines that such a threat does exist based on evideheehearing, and no form
of conditional release into the community could neutralize thisathdetention would be
warranted. In this case, detention orders would have to be cleattignystating the reasons
for detentions and conditions for release, and be explained to the aspplioant in a
language she/he understands.

This criminal justice model allows for conditional release whegitimate public
concerns weigh against release on one’s own recognizance. instiaisce, judges would be
advised to release asylum seekers on the least restriotiv@rmation of measures that would
alleviate those concerns, based on the features of each individual case. As thestifeta of
Justice found, when commissioned by INS in 1996 to study options for s@gkereigase,
many release conditions can successfully lead to asylum rseelpearance in court.
Supervised release into the community can be maintained at tW®, ieensive and regular,
both of which had overwhelming success in the study populations, depending upatualdivi
features. Such conditional release could involve requiring the asykkars®: remain in the
custody of a designated person or group home, report regularlyEtoctnply with a set

® Among the advocates for individual adjudicationdaincreased reliance on parole are Helton, Pistone,
Legomsky, Lutheran Immigration and Refugee Seryiaad the Lawyers Committee for Human Rights.
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curfew, attend English classes, or any other condition that wouldreera® individual’s
compliance with the law.

After completing its three-year study supervising more than 50@iiaens, the Vera
Institute concluded that the most effective way for the govemhmtoeassure compliance with
the law and at the same time, treat non-citizens in a just andneumanner is to ‘release to
alternatives as many people as it can, as quickly as it chie whey complete their
immigration court hearings’ (Vera 2000: 70). This conclusion, echgeddimilar pilot study
in New Orleans (Ebrahimian 2001: 2), is based upon their striking findatgall groups of
non-citizens released into community supervision appeared for heatimgpressive rates -
above 90% (p. 71). The Institute concluded that, with appropriate screeniggvér@ament
can effectively release asylum seekers who are ‘good rislesrhajority of whom are willing
to appear for hearings and not needing to be detained (or in soet e supervised).
Furthermore, since more than half of those released eventua#tyallewed to remain in the
country, detaining these asylum seekers unnecessarily wouldobameboth a waste and an
injustice (p. 70).

The benefits of such a system are manifold. The most obvious atrét #nsures
appearance in court without jeopardizing public safety, strainingrgment resources, or
depriving individuals of their liberty needlessly. Thus, it would ‘assujust system in which
every non-citizen in removal proceedings is given the degree of freedom thiainmeosurate
with the maintenance of public safety and the rule of law’ (p. A8Ylitionally, there are
practical benefits, such as the ability to release an assg@ker into any part of the country,
regardless of where he was screened, in order to ensure the asglken’'s proper access to
family, friends and counsel who could assist him throughout the adjaigatocess. The
increased release of credible asylum seekers would free aop &pathose whom the court
determines in need of detention, and the reduced pressure on fi@G& toore space would
enable the agency to rely less on contracts with jails, avheman rights abuses are most
common. This type of system would bring the U.S. closer to satsfinternational
standards, and would be more consistent with American traditions of justice.

This model is preferable to the existing scheme from a finkperapective as well, as
concluded by pilot projects (Ebrahimian 2001: 2). Using the Queens, ewnfacility as an
example, Pistone calculates the yearly average ($7,708,800) afingi@sylum seekers there
and weighs it against the estimated costs of a pre-triahlgefar those with credible claims,
arguing that the cost savings of not detaining those eligible lease ‘would finance the
proposed system with a significant surplus’ (Pistone 1999). The govetrwmad free itself
of its burden to support claimants pending adjudication, while openingage $or higher
risk detainees; with less pressure on its system, the govermmoegltt rely less on expensive
contracts with non-ICE facilities.

With these practical, ethical and financial considerations all stipgan alternative
to the current detention system, there appears compelling reasoplément such changes.
The proposed system recognizes that occasionally detention of assdiers is appropriate,
but obliges the government to ‘demonstrate reasons for doing sacaordance with
international standards and by means of a prompt, fair individualngebefore a judicial
authority whose status affords the strongest possible guaranteempétence, impartiality
and independence’ (Al 1999). Only by infusing the detention systemsuith fundamental
safeguards and reasonable prospects of parole can the governmeainmaaonédible, viable
system that comes closer to international standards and minimizes nbedbesssuffering.
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7. Conclusion

The proposed system would go a long way toward resolving a nurniher groblems
that plague the current U.S. detention system. As we have seenwthosarrive in the
country seeking asylum face a system beleaguered by bothategislimitations and
administrative incompetence. From the outset, detention policy is amestrby its reliance
on fixed categories for mandatory detention, incarcerating coundsgkim seekers
unnecessarily. Further legislative shortcomings include lack of &igisito govern the parole
of detainees and failure to establish binding law to dictate tfesitment within detention
facilities. Beyond these legislative problems, a host of admatig failures mar the current
system. Failure to implement the parole policy in a proactivecandistent manner, lack of
accountability in the administrative structure and oversight dwerdecentralized agency,
poor tracking of asylum seekers in its facilities (espec@fithose held with criminals), and
failure to ensure humane conditions for immigration detainees its dhcilities, are just a
few of the breakdowns in the current detention system. These legisdad administrative
problems are made all the more objectionable in light of theiamsd of international
standards, rendering the U.S. detention system acceptable neither in theorgraotice.

The proposed system indeed offers an attractive alternative nmdéke current
system, replacing the ad hoc determinations of district direatitihsa legislative framework
that ensures fairness. Instead of being at the mercy of I@fersffdiscretion, asylum seekers
would be assured impartial decision makers, guided by clear substatéindards that
provide procedural protection, with the objective of conditional releastndomajority with
credible claims (Pistone 1999). Conditional release is desirahleagopilots studies have
shown, with the right combination of supervision, information, and community support
asylum seekers will choose to comply with ICE requiremenB®WHL999), making the high
costs of detention, in both human and fiscal terms, unnecessary. Thigk#sainto account
legitimate government concerns, while seeking to preserve theydajrthose who arrive in
the country in need of protection.

It remains, however, an ideal. In the current anti-immigrmtate that characterizes
the U.S., intensified by the events of September 11, the proposed systddh clearly
encounter an array of obstacles. Its successful implementation weqldre first the
dismantling of the pervasive enforcement culture that dominategynation practices, which
trumps service considerations and obstructs decisions to reledisdly it was hoped that
the legislation that separated the enforcement and serviceatearaf the agency (Eilperin
and Thompson 2002: 27) would, among other things, bolster protection to asykars seel
facilitate the implementation of release options for eligibl@idees. But, unfortunately, the
continuing trend toward over-incarceration of asylum seekers hasnbemgified in the wake
of the events of September 11 and through the formation of the DepaimEomeland
Security”. Now falling under the jurisdiction of a governmental departmerase primary
concern is national security, immigrants are increasinglystexsmpotential terrorists, further
‘justifying’ their detention.

" Some examples of this trend include: tighter m@estandards for asylum seekers in detention wie baen
found to have a credible fear of persecution, basedoncerns about verification of identity, anceoended
security clearance procedures leading to indefohitiention; new regulations limiting the authowatyd reducing
the size of the appellate court reviewing asylujudidations and other forms of immigration reliahd new
restrictions to the appeals process. Furthermordune 2003, DHS released their ten-year enforceplan
titted ‘The End Game.’ It reflects an institutiorzaltion of the view that immigrants are a thread aalls for
continued expansion of immigration detention anfbe@ment resources and powers.
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In addition to the improvement of immigration services, public educ&iareded to
militate against the damage done to public perception of immigrants and asykars seééell
hidden from the public gaze, detention centres offer an inhospitablemesltat reflects the
unfortunate public perception of asylum seekers. As long as thesendihfriconditions
persist, compounded by the U.S. government’s consistent lack of regaiteiorational
standards, little progress can be made toward granting asylunrssdekeype of protection
they deserve, and that international law dictates they receive.
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