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Hoi Trinh

UNHCR and Accountability:
The Non-Reviewability of UNHCR Decisions

Summary

This paper analyses the role and the conduct of the Office of thedUsations High
Commissioner for Refugees after 50 years on the internatiomsla.alUNHCR was
established to help political migrants in Europe. Currently thentsgigon assists more than
20 million people worldwide. However, it is believed that this largitution is unable to
deal with complex refugee crises, to protect migrants andctoeséhuman rights. The cause

for this is lack of certain mechanisms, especially as far as accoigtabiloncerned.



1. Introduction

The Office of the United Nations High Commissioner for RefugdgNHCR)
celebrated its 50th birthday in 2001 with much fanfare. Special eweerts organised.
Hardbound publications were issued. Commemorating the occasion, theaSeGeneral,
Kofi Annan, a former UNHCR staff member himself, endorsed ‘half a centungevhational
humanitarian action on behalf of refugees’ as a tribute to ‘theateah and commitment of
all those who have worked to protect and assist them’ (UNHCR 2000: 1).

Notwithstanding the fact some people treated the event aslaatelr, others were
far less enthusiastic. To them, the United Nations (UN) or more spdyifitel UNHCR is in
need of dire reform. Unlikely as it is, non-government organisati@Os) and members of
the U.S. Congress joined forces in calling for an overhaul of the UN system (Eshoo 1997: 19)
Not only does the UN need to radically restructure its exjssystem, they contended, its
principal organs including the UNHCR urgently need to institute refpbra more open and
accountable (Gilbert 1998).

This paper will first briefly trace the historical origin thfe UN and the Office of the
UNHCR in particular, so as to place the institution in the watexial and political context
from which conclusions can be drawn. It is believed that only then cammaaningful
criticisms of the Office’s failures be made in good faith.

Second, the UNHCR'’s evolving mandate and expanded activities over thadepade
will be discussed and analysed. It will be argued that ingrtondo everything everywhere
for everyone, the UNHCR has, in many instances, failed to do whaisitegally mandated
under international law: to protect the displaced and the persecuted.

Similar to other observers, it will be proposed that in order toiregadibility and
relevance in the business of protecting refugees, the UNHCIR tugcale down many of its
operational activities and redirect its human resources and eepéotithe promotion of
refugee laws and protection of refugees.

Admittedly, it is acknowledged that further fundamental changes lbeustade before
the UNHCR could truly regard itself as a humanitarian agenay t@bkxercise its human
rights mandate fairly and with humility. As it presentlyrgts, the system lacks a distinctive
sense of accountability, be it internal, administrative, judicialptheerwise. The paper’s
detailed discussion will concentrate on the existing review mesianivithin the UN system
with a view to expose shortcomings and the institutional inabtlityeffect reforms.
Suggestions will be explored and recommendations put forward. Overall, it withdbe crear
that an appeal mechanism, a process in which a rights-based apgraagtbded, is much
needed and must be installed to review decisions that fundameaftally the daily lives of
thousands of individuals seeking international protection.

The aim of this paper, in conclusion, is therefore not to be cribictéhe UNHCR
unwarrantly. Rather, it is suggested that if seriously considerédmplemented, reforms can
be carried out to restore the public’s faith in both the integnty legally-mandated function
of the Office of the UNHCR.

2. The United Nations

U.S. President Franklin Roosevelt first coined the name ‘UnitedoiNatiin the
‘Declaration by United Nations’ of 1st January 1942 during the Secontd\War (WWII).
On 24th October 1945, the UN came into existence when its Charter daddbided and



signed by the original 51 Member States including the 5 cupembanent members of the
Security Council: China, France, the Soviet Union (as it ther), wes U.K. and the USA
Given the first purpose of the UN is ‘to maintain international @esaed security, it has
been noted that the UN, first and foremost, must be judged on what doca the field of
peace and security and not in the field of economic and social developmsetondary
function (Goulding 1999: 58).

The UN has some elements of a world government within its orgadsin its
practice. It has a ‘legislative’ organ, albeit a very weak amehe form of the General
Assembly, which although only empowered to adopt recommendations, ‘can baildagy
of law through the consistent adoption of resolutions on a particular syijte 1997: 3).
Its more powerful ‘executive’ organ, the Security Council, consisting> member states,
can adopt binding decisions, impose sanctions and take military actitdme iname of
international peace and security under Chapter VIl of the UN Charter.

The International Court of Justice (ICJ) or the World Court locatetihe Hague is
the UN ‘judicial’ organ having the power to adjudicate disputes betwtdas as well as
giving advisory opinions. lIts jurisdiction is however limited: it canily be invoked on the
basis of consent by states and only if so requested. As a resal$, been argued that this
particular weakness undermines the role of world government, which\the aften asked to
fulfil (White 1997: 4). Nevertheless, ICJ decisions are widelgogaised as important
statements of existing international law and though not binding presedbay are often
cited to support fundamental principles and norms of internationaldegalopments (Joyner
1997: 436).

In addition, three other ‘principal’ organs exist namely: the Econanit Social
Council (ECOSOC), the Trusteeship Council, and the Secretariatchégdthe Secretary
General. With the exception of the mostly slighted Trusteeship Council, which wasdteate
administer and supervise non self-governing territories for whieh WiN was given
responsibility after WWIIS, the Secretariat and ECOSOC rerhaghly relevant and visible
in the ‘UN family’ structure. All administrative legal funetis affecting the entire UN
Organisation are performed substantially by the Secretagawell as negotiations and
settlements concerning security matters, most notably amathedn relation to the never
ending saga of biological warfare inspections being undertaken in Iraq (Shawcross 2000)

Composed of 54 members elected by the General Assembly, EC@S@Maps the
most active of all UN organs as it focuses concern on internaggnabmic, social, cultural,
educational and health matters. Most of the well-known UN agencidsiCR, UNDP,
UNICEF, and WFP come under this administrative umbrella. As EXO®8nly has the
power to recommend (and report) to the General Assembly howevsignificance therefore
rests in its administrative links to the agencies. In thgard, it has been suggested that
ECOSOC holds attendant administrative and supervisory legal resitibasi(Joyner 1997:
449).

Over the years, as with all national public service institutions enous other
subsidiary bodies have been created within the six principal orgahe ofN. This provided
an easy target for critics. Senator Jesse Helms, Chairnthe pbwerful U.S. Senate Foreign

" See ‘History of the UN’ kittp://www.un.org/aboutun/history.htm

" Article 1 of Charter of the United Nations. Sewtg://www.un.org/aboutun/charter/
* The principal organs are so designated in thet€hakrticle 7.1.

$ Charter of the United Nations, Chapters Xl andl XI

" See Charter of the United Nations, Chapter X.




Relations Committee once famously declared: ‘As it currentbragps, the United Nations
does not deserve continued American support. Its bureaucracy is ptwlgelits costs are
spiralling, and its mission is constantly expanding beyond its mandaleThe time has

come for the US to deliver an ultimatum: either the Unitedioda reforms, quickly and
dramatically, or the US will end its participation’ (Helms 1997: 17).

While there is no dispute that the UN and its agencies urgenttl neeeganisation
and better management, former Under-Secretary General, Brgamait, noted that a ‘clear
understanding of the actual size of the system’s staffingseng&al in any review of needed
reforms’ (Childers 1994: 26). Noting that the total number of professiewal posts was
‘some 18,000 with the total staffing in the whole UN system #wride of over 50 thousand
the former Under-Secretary General argued there is fg#hstic justification for describing
the UN as a ‘vast, sprawling bureaucracy’. Comparing the ciwlicgein the US state of
Wyoming (population 545,000), which numbers approximately the same as thet ON
serving the interests of 6 billion people in over 190 countries, itpeaged out that UN
reforms should focus on the many ‘curious’ characteristicsordboming with the definition
of a system, the inter-secretariat relations, the lack ofngegrated UN system, and a
mechanism for independent monitoring of the UN system with its huiglats mandates. As
early as 1992, the idea of a UN Ombudsman Office had alreadycireatated (Childers
1992). To suggest and implement reforms, whether at the UN levetton whe UNHCR is,
therefore, no easy task.

3. Office of the UNHCR
3.1 Historical Origin

The International Refugee Organisation (IRO), the UNHCR’s pest®r, was
established outside the UN system in 1947 to take up where the i &l Rehabilitation
Agency (UNRRA) left off. Its function was to resettle over and#lion refugees who had
remained in Europe after the end of WWII (Marrus 1985: 344). As thedRsvlved and
completed its mandate in 1951, an international framework for iagsigffugees was being
developed. The Office of the UNHCR was formally established odatstary 1957 having
its Statute adopted and passed by the General Assembly two befeks that. Its authority
and mandate was temporary (three years), its budget was 8800,000), and the
applicability of the definition of a refugee as provided for under the 1951 Refugeen@ionve
which was adopted six months later, was limited to ‘events occumngurope (or
elsewhere) before 1st January 1951Though it is doubtful whether State parties to the 1951
Refugee Convention seriously thought that refugee problems woulddiea® so quickly, it
would be safe to assume that no one then thought that the UNHCR dexdibp into the
highly visible and generously funded organisation that exists today.

Fifty two years later, with its mandate being extended eveeyykars since 1951, the
UNHCR is officially responsible for some 20.5 million refugees atler ‘persons of
concern®s. Arguably, it is one of the world’s principal humanitarian agencidt) 274
offices in 120 countries and twice, it has been awarded the Nobet Peize (UNHCR 2000:
12). Employing approximately 5,000 people worldwide, its budget for 2001cleas to

" By Resolution 319 (IV) of the UN General Assembly.

* Article 1 (B), 1951 Convention Relating to the tBgof Refugees. United Natiofiseaty Series, Vol. 189:
137.

8 See UNHCR statisticshitp://www.unhcr.ch/cgi-bin/texis/vtx/statisties




US$1 billion™ . As succinctly observed by Goodwin-Gill, it is ‘probably some sbrecord
for an organisation originally set up with a three-year mandate’ (Goodwir2@®iil: 130).

3.2 Protection Mandate: Definition and World Poalitics

One hundred and thirty eight stdfésnow subscribe to the ideal of international
protection as represented by the 1951 Convention and the subsequent 18631 Redating
to the Status of Refugees which did away with the geographicdlraedimitation imposed
by the 1951 Convention. A refugee, as stipulated under the Convention, is seavhedmss a
well-founded fear of persecution for reasons of ‘race, ethnicitypmelity, political opinion,
or membership of a social grodp’ If recognised, the Convention provided that he or she is
entitled to international protection.

Like many constitutional terms adopted in international conventions howeve
‘protection’ was not defined. UNHCR’s Mission Statement mertdies that it is mandated
by the United Nations ‘to lead and coordinate international actionthfer worldwide
protection of refugees and the resolution of refugee proBferSsmilarly, its Statute refers to
the UNHCR assuming ‘the function of providing international protection’lts work, as the
Statute specifies, ‘shall be of an entirely non political charai..] humanitarian and social
and shall relate, as a rule, to groups and categories of refligees’

Ideal and intentional perhaps, in reality, UNHCR’s work has neven liee of
political influence (Loescher 1994: 139). Despite the institutionaéngit to avoid
politicisatiorf*** the bulk of its refugee protection work up to 1990 was greatly influemged
Cold War factors and thereafter, inextricably linked to the Weg&trmulation of the
protection question (Loescher 2001: 4).

As a result, for a time, ‘international protection’ equalled tk=seent in the West.
Starting with the uprising in Hungary which by the end of 1956 saw s20@000
Hungarians fleeing communism, the UNHCR undertook its first magegtion task despite
opposition from the Soviet Union (Gallagher 1989: 582). For the capiVakst, refugees
fleeing communism were heroes. More so, they represented exgrythivhich communism
had failed and capitalism prevailed. In this world of internationatipsland bipolar rivalry,
recognising persecution was easy, as was granting asylumanpy ways, Cold War politics
made life easy for the UNHCR. It was valuable to the Westnaable agency to handle mass
resettlement. At the same time, in the weary eyes of the sggateand the displaced, it was
seen as the benevolent saviour who literally saved them from peoseand danger, and in
addition, brought them to a new homeland. Its agenda was thus not questoretlyities
rarely scrutinised. It culminated in the awarding of the Nobec@®d&xize in 1981 to the
Office for its massive assistance given to over half d@anilindochinese fleeing communism
(Robinson 1998: 59).

™ See UNHCR ‘Basic Facts’http://www.unhcr.ch/cgi-bin/texis/vtx/basies

" See ‘The 1951 Convention Relating to the StatuRaffigees’ at
<http://www.unhcr.ch/cgi-bin/texis/vtx/proteet

#* Article 1, 1951 Convention Relating to the StatfiRefugees.

88 UNHCR ‘Mission Statement’, kttp://www.unhcr.ch/cgi-bin/texis/vtx/basies
" UNHCR Statute, paragraph 1.

T UNHCR Statute, paragraph 2.

¥ Despite the institutional attempt to avoid politation by having the High Commissioner for Refugee
elected by and reporting to the General Assemliherahan being nominated by the Secretary General.




3.3 Protection Mandate: 1990s and Beyond

All that, however, changed with the collapse of the Berlin Wall989. Refugee
movements now assume a new and much lesser degree of politicalamepato the West.
No longer heroes, they are now viewed as posing threats to tidealasecurity (Loescher
2001: 13). With the appointment of a new High Commissioner, Jean-Pieake, a new
strategy was devised. It required the UNHCR to deal with not th@ ‘root causes’ in
countries of origin, but more fundamentally, to identify repatriatien'tlae only realistic
alternative to indefinite subsistence on charity’ (Hocke 1989: 37). As Hoclseliaumitted,
‘humanitarian action inevitably becomes a permanent struggle [.] U[IICR’s presence is
[...] determined not in a vacuum but in a political context’ (Hocke 1%&8-7). Over
120,000 Vietnamese boat people were eventually returned to authoriteiaany - many by
force - despite grave concerns about the flawed refugee sigtiergnination process set up
and supervised by UNHCR (Baker 1996: 8). During the height of the F#lRan conflict,
‘war-affected populations’ comprised a substantial proportion of ORId beneficiary
population despite its mandate being confined to, first and foremedsgee protection and
not broadly-based to be an operational agency driven by emergencies.

This led to what many critics refer to as the UNHCR’s diksfailure to meet its
primary responsibility in the 1990s and beyond: that of refugee potedn the case of
UNHCR relief work in the Former Yugoslavia, Goodwin-Gill, a fornrtlNHCR protection
officer, described it as the UNHCR’s primary directivengelunnecessarily compromised by
newly fashionable “humanitarian action”, which if considered cakgfould never be ‘a
substitute for asylum’. The notion of ‘pre-emptive assistance a&solafor preventive
protection’, Goodwin-Gill argued, ‘was ever and always based ega fakemises’ (Goodwin-
Gill 1999: 226-7).

A strong argument was thus put forward. It must have been cleaetpoae at the
time that the politics of the situation were beyond the influen@ngfparty, particularly one
whose relief work wholly depended upon the armed forces of the st Yet, it still
went in and in the end, achieved little in stopping the ethni;sieg which triggered the
exodus. Not only was its mandate manipulated (Frelick 1992: 449), someeotaons now
begin to question the ethical and legal justification for undertakungh ‘humanitarian’
programmes in situations where serious human rights violationstlaee iginored or, worse,
agreed to, by UN agencies in order to carry out their work.ifgtance of UN humanitarian
assistance programmes in Afghanistan under the Taliban rula ease in point (Verdirame
2001: 733).

Consequently and inevitably, the new humanitarian emergencies dimihes
UNHCR'’s core role in affording protection to the persecuted. Furdises, result of focussing
its work on aid delivery, the scope and effectiveness of itsc®ffiere compromised as
refugee crises became more intractable. This was cleéhe inase of Rwanda and the Great
Lakes where UNHCR'’s continued servicing refugee camps contlitaitieast partly to the
heightened risks faced by the inhabitants as the camps weraatsenly for recruitment and
training, but also as bases for cross-border raids and miateagks (Goodwin-Gill 1999:
229).

Coupled with UNHCR’s new global strategy of preventive protectipfobussing on
repatriation as the pre-eminent solution — a new UNHCR Handbook washaabkntitled
‘Voluntary Repatriation: International Protection’ (UNHCR 1996) — 1880s witnessed a
dramatic decline in both the concept of refugee protection and inter@ahuman rights



standards. This decline was, as Loescher observed, often to timeedéetof the UNHCR's
constituents themselves: the refugees (Loescher 2001: 17).

NGOs noting that protection had been considerably weakened by diminished standards
and breakdown through administrative changes at UNHCR Headquartéeneva began to
voice their concern. Some accused UNHCR of being ‘far too timiis iresponse to obvious
contraventions of the Refugee Convention’ (Matas 1989: 263). Others accused the UNHCR of
ignoring human rights violations in both countries of origin and countfiesylum in its
zealous push for repatriation (Amnesty International 1897).

Similarly, its beneficiaries — asylum seekers in camps afugees stranded in limbo —
had real and pressing grievances. Their right to refugeecfiootenon-refoulement  , and
justice was either wilfully ignored by state parties to1B81 Convention, or more and more
frequently, by the UNHCR itself (Alexander 1999: 251). In casksr& it concerns the
conduct and decisions of the government of the day, at the very daakt,practices are
subjected to both administrative and judicial review under domest& l@oncerning acts
performed and decisions made on behalf of the UNHCR however, mameesfand their
advocates have found out, quite regrettably, that there is htle ¢ould do to address the
perceived injustices. The UNHCR, as an institution, does not providearfoappeal
mechanism, whether internal or external, and far too often, iadyr® waive its white and
blue flag of ‘diplomatic immunity’ (Baker 1996: 4).

4. Accountability
4.1 Notions of Accountability

The assumption behind accountability is that justice mattersattiers to rich and
poor and to high and low alike; all and sundry must be guaranteessaocan independent
system for settlement of disputes quickly and fairly. In wadiberal democracies, the law is
the mechanism for reducing the level of grievance. It acts esunter-balance to the all-
powerful State. It arms the weak against the strong with theiiity of winning, even
against the State itself. It acts to ensure that, at |eatbtepry, justice prevails (Robertson
2000: 2). Some observers believe the idea ‘power entails accountahiityis the duty to
account’ for its exercise is a ‘deeply rooted one in the coméxtontemporary liberal
democracies’ (Verdirame 2001: 229).

The growth of a civil society and the proliferation of NGOsgha latter part of the
20th century contribute partly to the call for greater accountab8ibydoes the expansion of
international organisations such as the UNHCR, in both quantitative atithtiuea terms.
Initially, the predominant view was the UN had a role to play in ensuring toertebility of
states by either monitoring their compliance with internatitanal(sometimes referred to as
‘passive accountability’) or setting standards for their conducttiy&@ accountability’)
(Valticos 1998: 461). As the UN and its subsidiary organs develop theoiaiccapacity to
have a direct impact on individuals — in some cases states hanpiisfied responsibilities
and effective control over a territory to the UN (such as Emsor) — repercussions flowing
from their action and failures consequently become more sigmifiCxitical analysis was
thus more forthcoming resulting in governments, the media, NGOs arngkttezal public
looking more closely at issues of accountability and justice.

8555 See also Brook, R. (2001) ‘Vietnamese Asylum Sexke Hong Kong: Rule of Law Rhetoric under the
Colonial Regime'.

"™ Article 33, 1951 Convention Relating to the StaitiRefugees.



As with the term ‘protection’ however, ‘accountability’ is notsida defined. The
Oxford Dictionary defines it as ‘liable to be called to ansfee responsibilities and conduct;
able to be reckoned or explained’. Peter Barberis, an expert on aduliyrissues, proposes
5 main questions when the notion of accountability is raised:

1. Who is accountable;

2. For what;

3. To whom;

4. Through what mechanisms; and

5. With what kind of accountability outcomes (Barberis 1998: 451)

4.2 Existing Structures

In 1998, perhaps in response to some of the criticisms as outlined ab@udigh
Commissioner, Mrs Sadako Ogata, asked the UNHCR Inspector to undeatake
comprehensive review of the Office’s Headquarters structure eme@. Following
discussions among its senior management, the UNHCR concluded thdeintammeet the
challenges of the new millennium, substantive changes must be maideown words, the
need for change arose out of both internal and external developnmehiding: the
expanding and increasingly complex work of refugee protectionnéesl to reduce the
Office’s operational presence in the face of diminishing reseuscé the need to respond
more effectively to increased external scrutiny of UNHCR'’s poliaespogrammes.

To increase efficiency and management accountability, the UNHC8&ynised that
‘the number of work units reporting directly to the Executive ¢@ffiad to be reduced. It was
also decided that the status of the Division of International Riateshould be reinforced
and its relationship with and oversight of UNHCR'’s operationalvities strengthened’
(UNHCR 2000: 32). Following the restructuring, UNHCR Headquarter® wrganised into
four ‘pillars’, the directors of which would report directly to thegihl Commissioner. The
four principal organs are: the Department of International Protedinen Department of
Operations, the Division of Communication and Information, and the Divisf Resource
Management. These changes came into effect on 1st February 198@ri@mily, UNHCR
Headquarters operates with some 900 staff, which represent 178onadridwide workforce
of around 5 thousand (UNHCR 2000: 32).

4.3 Who |s Accountable?

As the present system stands, the UNHCR, as an entitgcasiatable for its action
and omissions, not the staff involved. This is based upon the jurisdictiomalnity
bestowed upon the entire UN Organisation and its officials byl8#6 Convention on
Privileges and Immunities of the UN' and the 1947 Convention on Privileges and
Immunities of the Specialised Agencié&™ Though immunity ‘does not free the organisation
from any obligation’ (Schermers 1999: 1008), state practice and k&siahs have for the
most part endorsed this principle (Wickremasinghe 20003%52)

T111(1946) TUNTS 15.
##¥(1947) 33 UNTS 261.

83858 |In the case of Cumaraswamy (ICJ, 29 April 1998 tCJ held that the Special Rapporteur on the
Independence of Judges and Lawyers to the UN Cosioni®n Human Rights, Mr Cumaraswamy, could not be
held liable and subjected to domestic legal procgmsdior comments made during the course of hisleynpent



The General Convention provides that UN officials are ‘immune femallprocess in
respect of words spoken or written and all acts performed by tinetmeir official
capacity’ . Though the UN can waive its immunity, Article V, Section 20 ptesithat
the Secretary General has ‘the right and the duty’ to waiveumtgnonly in cases where ‘in
his opinion, the immunity would impede the course of justice and camabed without
prejudice to the interests of the United Natioi§'!" In practice, this concept of diplomatic
immunity is rarely critically analysed, let alone waivedtbg Secretary General who enjoys
almost complete power in the exercise of his discretion (Verl28gé: 269). At present,
immunity is only normally waived when the Secretariat's @ffiof Internal Oversight
Services (OIOS%, the UN internal ‘watchdog’, has gathered evedehtheft of UN property
by an official *****010S’ current rules however do not specify when such an invéstiga
would result in criminal proceedings brought by national authorities:

There are, of course, good reasons for according immunity to the ndNits
personnel. As the European Court of Human Rights states ‘the abinitmitprivileges and
immunities to international organisations is an essential meansngiring the proper
functioning of such organisations free from unilateral interferefge individual
governments’.  In addition, notwithstanding the privilege of immunity, the fact tht
officials continue to be arrested, attacked and in some dalked,(again in the case of East
Timor), bears testimony to the importance required to be attached to the doctrine.

Nevertheless, it must be acknowledged that absolute immunity doeis wetl svith
the concept of accountability since the imposition of sanctions omdhadual responsible
for the violation is ‘an essential component of an effective meamafos accountability’
(Verdirame 2001: 268). Lately, on rare occasions, domestic courts hawvenoee willing to
scrutinise UN officials’ entitlement to immunity. In a casgolving a UN driver who had
exceeded the speed limit, a New York court found that he was ntdecrnd immunity
because ‘to recognise the existence of a general and uneestinomunity from suit or
prosecution on the part of the personnel of the UN [...] even though thedmaligi function
has no relation to the importance or the success of the Organisation’s deliseratcarrying
the principle of immunity completely out of bounds. To establish suclmeigle would in
effect create a large preferred class within our borders whadv@ulmmune to punishment
on identical facts for which the average American would be sutggminishment. Any such
theory does violence to and is repugnant to (a) [...] sense of fmianesjustice and flouts the
very basic principle of the UN itself, which in its preambldatsoCharter affirms that it is

TcTrﬁ?Ed to give substance to the principle that the rights eoheall and women are equal.’

Similarly, as far as the immunity of state officialsc@ncerned, the U.K. House of
Lords has ruled that acts such as torture could no longer be intdrpoetall within the

with the UN. Consequently, it found that Malaysiasiobliged to hold Mr Cumaraswamy harmless forcthsts
imposed on him by the Malaysian courts.

"™ Article V, Sec. 18.

T Article VI, Sec. 23.

¥ Report of the OIOS on the Investigation into Aiéigns of Theft of Funds by a Staff Member on thé U
Conference on Trade and Development, UN Doc. A/EB/8

835585 Report of the Secretary General on the Rules aodeBlures to be applied for the investigation fiomst
performed by the Office of Internal Oversight Seed, 11 October 2000, UN Doc. A/55/469.

Beer and Regan v. Germany (No. 28934/95), Judgment (Merits), 18 February 12@paragraph 53.
T \Westchester County on Complaint of Donnelly v. Ramollo, 67 N.Y.S. 2d 31 at 34.
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concept of ‘official acts’ for which former heads of Statavd traditionally enjoyed
immunity B

The future, thus, appears to bode not so well for UN officials foumdgacontrary to
international human rights principles or in serious violations of intiem& norms and
practices. For the time being however, as Michael Alexandeeattyrobserved, glaring
abuses of the rights of refugees committed by UNHCR offidialtheir determination of
refugee status, or owing to their lack of action, continue to exiskamined and without
recourse (Alexander 1999: 251). Nor will unaccompanied minors livingfugee camps
whose lives depend wholly on the UNHCR have any right to judieiaéw of its officials’
decisions, whether concerning their status or physical and psyatalegll-being (Baker
1996: 4).

In the case of Ngo Van H&%%%8 the UNHCR was accused of acting irresponsibly and
contrary to its mandate in determining that it was ‘in the bestest of the child’ to be
returned to Vietham despite the fact that his parents had died,whasrno home for him to
return to, and that his uncle’s family living in the USA was ald more than willing to look
after him. Its relentless push for repatriation was said to tlaveled its best judgment. In the
end, facing intense pressure from Ha's lawyers and the Hong Keasg, phe UNHCR Chief
of Mission at the time, Jahanshah Assadi, was forced to chasguifml, noting that the

i 1

UNHCR is not ‘in the business of blackmailing children to return

Advocacy and media pressure, it seems then as it is now, appeartite baly
effective course of action available to those whose lives b®yshort-changed by the
UNHCR.

4.4 For What?

When applied to international organisations, accountability is a term frequeedlyaus
confine the scope to financial questions. Certainly, this is aledastys a case of concern to
donor countries and USA lawmakers calling for a reduction of U.S. hoontibution to the
UN budget (Barlett 1997: 18). Indeed, in the 7th report of the 8i&$  covering the period
from 1 July 2000 to 30 June 200T*** most of the discussion relating to the UNHCR
concentrated on the issues of savings, especially at the UNH@&Ryency operation in
Kosovo, and shortcomings in the management of emergency operations in the area.

Expanding the term a little wider as it has been, accountaéiltpmpasses notions of
efficiency, management standard, and transparency in the decigkongnprocess. To this
extent, UNHCR endeavoured to ‘improve the delivery, accountabilityparfdrmance of the
Office’3%%%%%%%py |aunching Project Delphi in December 1995 aimed to make theeO#i
slimmer, trimmer’ organisation, committed to protection, responsiopéoational needs and
aggressive in the search for solutions. A Steering Committeampmsnted which came to be
known as the Change Management Group (CMG). Its mandate was braattddake a

HHIR Y. Bow Street Stipendiary Magistrate, ex parte Pinochet (No. 3) [1999] 2 All ER 97.
835558%y/ietnam’s boat people: 25 years of fears, hopesdmreams’,

CNN at: http: //asia.cnn.com/SPECIALS/2000/vietnam/storgttimeople

"™ Hong Kong Eastern Express, 24 February 1994.

T Established in 1994, the OlOS is said to providemprehensive range of internal oversight seryices
with particular emphasis on strengthening inteowaitrols and improving management performance.

A 51381
83885835project Dephi: Plan of Action. Overview. Selett://www.unhcr.ch#
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comprehensive examination of how UNHCR conducted its business. loupartit was to
examine the processes by which UNHCR functioned, to review and oatadixisting and
planned change initiatives, to manage the analysis and redesigmufieadeprocesses, to
guantify the objectives and to plan their implementation. The aeegstéd for review
included: how policy is formulated and promulgated; human resources;iggagramming;
finance and funding; logistics; and the need for improved technologitastructure to

Kkkkkkkk

support UNHCR s processes.

That to the UNHCR was what accountability meant. Without commenting on tleis sty
of management newspeak, the CMG Final Report was presentedHigth€ommissioner
on 1 May 1996, its recommendations drawn from the work of three fooupgpeculiarly
named ‘Operations’, ‘People’, and ‘Money’. Overall, 4 recommendations were made:

» The approach to any particular operation will be based on a refugbkem, existing or
potential;

« Authority will be delegated to the appropriate level, and as close as possible to thaf point
delivery;

* Accountability of operation managers will be supported by clearcyohaking and
dissemination processes; and

* Recruitment, posting and separation policies will be guided by thedsneg the
organization and its beneficiaries, and determined by performance.

As predicted, the need to be accountable for its action or omissioglaton to
protection issues was not mentioned nor identified. AccountabilityeipHic terms, is ‘a
management requirement to be answerable “for something to someoheih individual
obligation to perform against an agreed objectiVE"""™" Evidently, it was not about
UNHCR'’s accountability to its constituents despite the CMG’s final rem&@kANGE. The
refugees deserve it. The staff want it. The organisation néedsd together, we are
challenged to deliver it ###+#+

Noting that Project Delphi was essentially about ‘internalhaggement processes,
Goodwin-Gill observed the following ‘protection figures no more than twthiae times in
what is, from a purely management perspective, an otherwiseaptexal analysis of the
ways and means to improve policy development, planning and deliverfy dedficiencies in
the use of resource, [...] and raise the performance of staff. [.a yéport, most of which is
fact dedicated to ‘Processes — Money and People defined in thexCoftOperations’,
protection is remarkable for its absence or only incidental ilciugGoodwin-Gill 1999:
236).

Indeed, it is this ‘purely management perspective’ that distbeswhole notion of
accountability.

Fkkk Kk HkK

Background: ‘Project Delphi’, p. 1.

T Delphi: The Final Report of the Change Managemémoup’ (UNHCR, Geneva, 1 May 1996),
Glossary, at p. 51. It is worthy of note that thatiss of this document is not entirely clear. Itsvemnexed to

‘Project Delphi’, UN Doc. EC/46/SC/CRP.38, 28 Ma¥98, labelled ‘For Internal UNHCR Distribution Only
and not available on UNHCR'’s website.

HHEERackground: ‘Project Delphi', p. 6.
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4.5 To Whom?

As a subsidiary organ of the UN, UNHCR reports annually to the r@eAssembly
through ECOSOC. In addition, UNHCR’s Executive Committee (EXCOM)jch was
created by ECOSOC in 1958, oversees the High Commissioner'stasisiand advises his
or her functions through its Sub-Committees, mainly on protectsuress(Lombard 1993:
70). The 57 EXCOM members®38385_ || of them governments — meet once a year (every
October, in Geneva) and are empowered, at least in theory, toniserwll financial and
administrative aspects of the agency (UNHCR 2000: 12).

Needless to say, being answerable to the General Assembly dnel 57 EXCOM
state members could hardly be considered serious accountabilitgt,lit faas been pointed
out EXCOM and its Standing Committees ‘are large and cumberbonties’ that do not
effectively ‘shape UNHCR policy’. Moreover, ‘Committee mensberclude those who have
not signed the international refugee instruments or are therasblveause of refugee flows’
(Loescher 2001: 376). As a result, not only are there too manyipants to begin with, but
also the issues, especially in respect of protection, become coorelex and numerous
rendering Committee meetings incapable of providing organisatmgudance and, more
importantly, proper oversight of UNHCR field work.

In the Delphi Report, the CMG correctly identified UNHCR’sezral accountability
as lying ‘both to the people it protects and assists’ andsitge' stakeholders, including
countries of asylum and donors’. ~  Given that the internal monitoring mechanism more
or less reflects its donors’ fiscal concerns only and thestseat present no external agency
tasked to scrutinise its daily action, the important question is: daawthe Office be made

truly accountable?

4.6 Through What Mechanisms?

It must be patently clear to any layman on the street thatestigg UNHCR being
accountable to ‘the people it protects and assists’ amounts to aayost) the UNHCR is
accountable to no one. It is a constituency that evidently lacksnipthe leverage and the
expertise but also the means and the resources. For the most pattall, refugees and
asylum seekers worldwide would never imagine that they could opgeallenge UNHCR
policies and programmes affecting their well being, let alsegously consider action
through available channels. This essentially lies in the hands of member isthttiseas.

Under the present circumstances, ‘member states of an interhatigaaisation have
a right to ensure that the organisation complies with its constiinstrtument and with
general international law’ (Verdirame 2001: 232). True as iitieas been shown that in
practice, this could hardly be regarded as an effective mechaiiseview of UNHCR
decisions.

The withdrawal or withholding of funding, in the practice of some states, ltabexds
used quite conveniently as a means to effect reforms. The mostenexalphple was the U.S.
failure to pay contributions to the UN as previously mentioned. As lav@8nakers made the
payment of arrears dependent on reform of the UN system, in ththend,S. did succeed in
tying the continued payment to the UN satisfying certain ‘reforiteria’ /""" """ To some

838583588 A Res. 54/143 of 16 February 2000 increased EXGfévhbership to 57 states elected by ECOSOC.
Delphi Report, paragraph 12.
TITTTSec. 2 (2)(A), United Nations Reform Act of 1999.
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supporters of the UN, such demands were ‘ill-informed’, ‘malicioasid ‘self-serving’.
Noting that the then Secretary General, Boutros-Ghali, daoug more reform than he had
been given credit for (apparently he reduced the number of top posts in the B¢tretdd%
in his first three months in office), Marrack Goulding agreed wlite Secretary General's
cynical view that ‘one of the most useful functions the SegreBmaneral performs for the
member states is to be an ever-ready scapegoat’ (Goulding 1999: 60).

Regardless of motives, this measure could be said to be of amextiature, highly
controversial, and does not address well the issue of individual grisvagamst institutions.
More welcoming is the growing involvement of national parliamemtmatters concerning
the responsibility and accountability of these organisations. Evidence shows dlaat at the
U.K., parliamentary committees are nhow more willing to exammiternational institutional
conduct. In 2001, the Select Committee on International Development dfidhse of
Commons made the following comments: ‘Not only is this the tiims¢ that a Committee of
this House has considered in such detail the work of these naudilldevelopment agencies,
it has also become clear that these bodies are unused to sutihystrom national
parliaments. It has been gratifying to see their willingnesappear before the Committee —
in almost every case there were initial concerns about givintpese since these bodies are
not directly accountable to national parliamefts****#Though parliamentary committees
in Australia and the USA have also from time to time invited @R®Ho give evidence, the
scope of their enquiry often confines to fact-finding assessmentS%6ti>5°

In theory, the media and NGOs could also act as ‘watch-dogs’ efnattonal
organisations and indeed, that has so far been the case. Moreawenational courts
increasingly willing to allow international public interestddtion, as the Pinochet case has
shown, it remains to be seen if and when this mechanism could be wssdaessful means
of making the UNHCR more accountable.

As regarding NGO presence in the UN system at present, onesadelgd assume that
their participation and thereby, influence is rather limited. GhoNGOs can make written
submissions to ECOSOC, Resolution 1996/31 of the Council provides that aehtptens
can only be made upon a recommendation of the Committee on Non-Gewtahm
Organisations and with the approval of the Council. Given these bureaworadtraints, it is
not surprising that, despite the High Commissioner's call for tgre&/NHCR-NGO
partnership (commonly known in UNHCR circles as the Partnershipction)”
NGOs have not had a real and meaningful opportunity to monitor andvréidHCR
performance. Most importantly, their recommendations made athéne field or at higher

levels are rarely seriously heard, let alone implemefitéd "

Despite the management orientation of the Secretariat's @BEDBriefly discussed
earlier, it must be stressed UNHCR’s internal mechanismevefsight should not be
completely discounted. Currently, there is a UNHCR unit locatefliwithe OIOS that
provides auditing services. Most of the oversight aspects, in praeivdve around issues of

HHEH International Development Committee (House of Cams), ‘First Special Report’, 24 January 2001
(HC 82).

8338558338 See for example, hearings held by the Australimmag Legal and Constitutional Legislation
Committee on the Comprehensive Plan of Action stiped by the UNHCRHansard, 30 September 1994, at

156.

Fkdk Rk HRHRK

See ‘Our Partners — Partnership in Actiom\vsw.unhcr.ck»

M See “The UNHCR at 40 — Refugee Protection at thestoads’ by Lawyers Committee for Human
Rights published in 1991. Despite calls to streegtthe Office’s protection mandate and for the ldstament
of a UN Commission and Court on Refugee Protectio®,1990s withessed a deeper weakening of theel i
mandate and to date, there is still no debate dagathe pros and cons of having such a UN Court.
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evaluation, monitoring, inspection, investigation, and co-ordination, as thsf iexthe
contexts of operational funds and programttfé&™***** Similarly, the Inspector General's
Office located within the High Commissioner’'s Executive @ffis responsible to carry out
inspections which are described as ‘an internal oversight andgeraeat tool that provide
the High Commissioner and the senior managers with a broad view fahttteoning of field
representation at all level®3%5355353There is thus every reason to believe that such tasks
could, in the future, include independent review of UNHCR decisions mackdation to
their protection mandate. And if needs be, criticisms and suggesimnbe made as was the
case with the International Criminal Tribunal for Rwanda whiels severely criticised in an

*hkkhkkkkhkk

early OIOS report.

To achieve such a high level of internal oversight and institutmraciousness does
not obviously come easy. Any matters raised would undoubtedly have drcbptionally
high profile and of an immense public interest nature. As things staddgiven what is at
stake, their work is still very much limited. From a rightsdahapproach, they still do not
adequately offer a channel for or remedy to aggrieved persons whedwved injustices as
a result of UNHCR deliberation.

The last but most imperative avenue for arbitration lies withudieiary. In liberal
democracies such as ours, it remains the most sacred and usefuf fizdress for victims
against powerful organisations and the State. Notions of fairnegsisditg all form part of
what the judiciary is supposed to stand for and can deliver. ltinforeed by the 1948
Universal Declaration of Human Rights: notably Article 7 (prodecagainst discrimination),
Article 8 (the right to an effective legal remedy), Aid (the rule against arbitrariness), and
Article 10 (the right to a fair and public hearing by an indepentlgminal) (Robinson 2001:
2). These principles have become binding rules (or ‘norms’) of intenahtiaw with what is
termed a ‘jus cogens’ force - i.e. ‘a rule accepted and mnesed) by the international
community of states as a whole from which no derogation is gedhitArticle 53 of the
Vienna Convention on the Law of Treaties).

Yet, as it has been shown with regard to diplomatic immunity,dleeaf the national
judiciary in this area is exceedingly marginal. Furtherpisent, there is no established
procedure under the UN Charter or in the Statute of the ICJ faialesiof UN bodies to be
judicially reviewed by the Court. On rare occasions, even ifngareopportunity to comment
on the legality of a particular UN resolution in a non-binding, ancetbex non-enforceable,
advisory opinion, the ICJ has been unable and unwilling to declare iostaiuacts as ultra
vires. In the Namibia case, the ICJ conclusively stated tHdbés not possess powers of
judicial review or appeal in respect of the decisions taken byitited Nations organs... .
T This inability and unwillingness of the ICJ to develop a power of jaldieview
can be explained by two reasons. First, the ICJ lacks a cldauthoritative power under its
Statute to judicially review decisions taken by UN organs. Sed¢bedudiciary, by its nature

HHEHThe 010S undertook a comprehensive review of thersight mechanisms in numerous operational
agencies in the late 1990s and submitted its Replothe Secretary General to the General Assemhbly o
Enhancing the Internal Oversight Mechanisms in @pemal Funds and Programmes to the General Asgembl
in 2001. UN Doc. A/51/801.

83555835588 Evecutive Committee of the High Commissioner’s gpamme, ‘UNHCR’s Organisation Oversight
and Performance Review Framework’, 18 Septembe®,200HCR Doc. EC/50/SC/INF.6, paragraph 7.

T Report of the Office of Internal Oversight Sersiaen Audit and Investigation of the International
Criminal Tribunal for Rwanda, UN Doc. A/51/789.

T egal Consequences for States of the ContinueseRee of South Africa in Namibia (South West
Africa) Notwithstanding Security Council Resolutigi6 (1970), ICJ Reports, 1971, p. 45.
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and function, often takes a conservative approach as it is requirglgt ttrpast practice and
decisions.

Consequently, without significant judicial development in the future, ghrsicular
mechanism of accountability will remain a theoretical rathan a practical limitation upon
the activities of the UN. As of now, it remains off limit tactims of human rights abuses
whether directly or indirectly as a result of UNHCR actions or omissions.

4.7 With What Kind of Accountability Outcomes?

Admittedly, this is by far a most difficult matter to grappigh. It depends on whose
views are taken and upon what standard the ‘outcomes’ would be judged. $ammal
scientist, accountability outcomes may be confined to mere a8y in the formulation of
policies and efficiency in aid delivery. From an internationalylawvg perspective however,
he or she may insist that accountability outcomes must includeglite of individual victims
to appeal against UNHCR decisions and have them reversed, if not be compensated.

As presented and discussed throughout this paper, clearly thexaisaad vital need
for the UNHCR to be more accountable to its beneficiaries. iBgigtternal accountability
mechanisms either within the UNHCR or in the UN system have bleewn to be lacking
both in substance and in form. In practice, they neither offer adespatdons nor remedies
when fundamental rights of refugees and stateless persons havditeedly violated by an
act or omission of the UNHCR.

Many scholars and practitioners have thus conceded that the UNHCR is in diad need

reform ¥ To some, the Office is ‘protective of its turf. It is extedynsensitive to
external criticism and [...] largely unaccountable to the populatioissmandated to protect.
It also suffers from a lack of internal openness [...] [which] impddarning and innovation
in the policy process. [...] Some individual staff members are pugied with their own
career advancement, which leads to conservative, risk-averse beh&sgaarconsequence
[...] the UNHCR does not find institutional change an easy task asdneetimes not as
effective as it might be. [...] “Pragmatic idealism” is eded into the culture of the
organisation. [...] Therefore, the UNHCR sometimes acts asiff @&bove criticism and
normal measures of accountability’ (Loescher 2001: 358).

Suppose for a moment that the above criticisms are wholehead&dly in and not
readily dismissed as often the case is. Suppose also that congedbentINHCR sincerely
asks both its supporters and critics about the kind of accountability cegdbey want which
are theoretically sound and practically manageable. What reeadations could be made
given its mandate, the existing bureaucratic UN structureallithat entails, and the funding
nightmare it must face year in, year out?

The simple answer is: there are many and all require a efeterstanding of what
protection means, a serious commitment to embark on the journepasgion and integrity,
and when found not up to par, with humility.

First, on the international front, the ICJ’s advisory jurisdiction shbeléxpanded so
that the Court could hear cases concerning institutional dutiesoamgliance. At the very
least, this will allow the Court to offer its judicial and indepamdopinion on what refugee

HHRHEY See Gilbert, ‘Rights, Legitimate Expectations, 8&and Responsibilities: UNHCR and the New
World Order’, IJRL Vol 10, No 3, 349; ‘The UNHCR Moon International Protection You Won't See’, IJLR
Vol. 9, No. 2, 266; Helton ‘Bureaucracy and theality of Mercy’, IMR, Vol. 35, Spring 2001, 192; |eine,
Letter and Suggestions to UNHCR High Commissioraged 29 October 1998, unpublished.
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human rights standards are expected from ‘the peoples of the Unaitiethdl The machinery
established by the UN to promote and protect human rights namelyNlHeommission on
Human Rights and other UN Committ&88%33%%%5could also play an important role in this
endeavour if NGOs are assisted and given more opportunities topadetin its deliberation
and day-to-day management of activities.

Second, on a national level where domestic courts could be more involved, a
reformulation of the immunities and privileges of the UN and its officialsesle in order to
curtail the anachronistic claim to absolute immunity. It does not bl in any sense with
being accountable and it undermines the legitimacy and integritiieofJN system as a
whole. Governments and parliamentary human rights committeessalikéd also be more
ready to recognise UNHCR shortcomings and willing to scretimis officials at public
hearings and annual meetings where funding issues are discussed.

Third, stronger working relations are needed between UNHCR and M@&g in
refugee camps and on the field. At present, ‘there is a depldsaklef information sharing’
among the agencies (Gallagher 1989: 597). Unless and until, NGOs tgtatwl UNHCR,
challenge its policies (despite obvious funding constraints), =~ and UNHCR willing to
change its ‘pragmatic’ attitude (or ‘culture’ as Loescher waqult it), the Office will be
unlikely to address the notion of accountability in its broadest context.

Fourth, the concept of accountability currently underpinning UNHCR (a@dJiN)
internal mechanisms of oversight needs to be expanded to includetsbdged approach.
Presently, administrative reports seldom result in sanctions @ffitials responsible for the
guilty conduct. Nor do they address the crucial question of remiedibe aggrieved parties.
For anyone to take the UNHCR'’s claim seriously that icantable to the people it serves,
the existing internal mechanism should and must be expanded to indRefagee Review
Tribunal set up as it has already existed in most Western msudealing with issues of
asylum and refugee protection.

Perhaps, underlying all of the shortcomings revealed and suggestdes isithe lack
of an external mechanism dealing with the subject matter iniguefterhaps, the UN does
need to establish an Ombudsman Office as suggested by fommader-Secretary General
Brian Urquhart in 1992. Or alternatively, a UN Commission and CouRefugee Protection
is what should be installed as suggested by the Lawyers Ctmamior Human
RightsT T Accessibility by and to potential victims, however, is key to ghecess
and effectiveness of such a body and it is suggested that thougledhis & novelty one, it is
not feasible nor is it crucial to the proper function of the UNH{DRthe context of
accountability.

What is crucial in considering and (let us hope) implementing the eabov
recommendations is the commitment to embark on the journey, as previergipned, with
passion and integrity. To do so, however, requires a fundamental chatige Office’s

8385888888585 ch as the Human Rights Committee which is altbwe hear complaints made by individual
refugees by the Optional Protocol to the IntermatidCovenant on Civil and Political Rights. Suchmgadaints
however may only be filed against those partieh#éoCovenant that have ratified the Protocol anidtims UN
itself. As of 30 June 2000, ninety-four of the lg&@ties to the Covenant had ratified the ProtoEol. more
information, refer to the ‘Consultation on the im&tional Human Rights Complaints Mechanisms Awééao
Refugees and Internally Displaced Persons’, Qudigalieth House, Oxford, 22 July 2000.

T Most NGOs working in refugee camps such as SaweCtiildren Fund, International Social Service,
Oxfam, etc. indeed receive funding from the UNH®Rcarry out most of their social and educationavises
on location.

T NHCR at 40 — Refugee Protection at the Crosssogd 11.
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hiring, treatment and evaluation of personnel. At present, it is tawali-known that
‘UNHCR is a closely-knit organisation characterised by closeds and personal loyalties.
[...] Staff are generally not hired and promoted only on the basisndividual
accomplishment or merit. People often get desirable postingsoanotions through their
personal networks rather than because of competence. [...] It is nomomon for
headquarters staff to suppress or filter information or requeststhe field if reports are too
negative or if they require action that is considered to be ertipyssible or undesirable [...]
Senior managers are likely to insist on orthodoxy and to resistypolimvation if such
initiatives are perceived as challenging either traditiomethodologies or their own personal
control and authority. It is an ethos that stifles debate or dialdgtreng opinions are
frequently perceived as disloyal and uncooperative and are supprestiesl lnyreaucratic
hierarchy. Under such working and decision-making conditions, individudl rehbers
either leave the organisation or simply choose to remain agatbedrganisational policies
and do their jobs unquestionably’ (Loescher 2001: 360).

Marrack Goulding, the former UN Under-secretary Generalnlgpadmitted that at
present there is ‘little new blood brought in and the average agiafbfnembers is now over
49 years; less than 5% of them are under 35 — hardly a recipthdodynamic new
management’. Thus, he was of the opinion that reform cannot be ddheuivmore far
reaching personnel changes than we have seen so far’ (Gouldinge099Br a short paper
entitled ‘the UNHCR Note on International Protection You Won't Sehich generated
considerable discussion and as a result, was published in the respected Intedwtroahbf
Refugee Law despite the identity of the author being unknown (oneythes that it came
from within UNHCR Headquarters), one of the key recommendatiomsade was that
‘UNHCR should seek to draw a larger portion of its personnel frormtéimegovernmental
sector around the world. UNHCR’s reliance on career bureaucsatscdntributed to a
reputation of arrogance and insensitivity at the grass-rootd Ewv& among asylum-

seekers.. .iriiiiiiiiii t

In conclusion, the paper suggested that its proposals could ‘harmonis€RISIH
mandate, protection strategy, and institutional structure with gkealtion over the last
half century’. If it remains unresponsive, the paper warned, the@RWill ‘undermine the
hard won achievements in refugee protection of the last decCates* 35358

5. Conclusion

Absolute power corrupts absolutely regardless of race, creed, gendelpurand in
this particular case, mandate. As with the UN system dsodewthere remain serious defects
and inefficiencies in the human rights and refugee protection apparhthe Office of the
UNHCR. These deficiencies are the result of political comsesy poor personnel practices,
improper oversight, and the reluctance to restructure its regionsdumiand procedures to
meet conditions that have dramatically changed over the pastemlfry concerning the
human rights of individuals.

As power is ever more transferred from states to internataygahisations, so should
responsibility and accountability. It has been shown that while human rights canabedviol
the course of UNHCR action or inaction, existing international lsgedework regulating its

HHEHRE RL T UNHCR Note on International Protection You WonéeSInternational Journal of Refugee
Law, p 271.

8588585855858 JR|. ‘“The UNHCR Note on International Protectioroty Won't See’ International Journal of
Refugee Law, p 273.
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conduct and accountability is inadequate. Similarly, state memdmed the UN internal
mechanisms for accountability fail to recognise the wide pothetsare in practice exercised
by the Office and the potential impact it can unleash, positivegiatively, and in some cases
fatally, on individual lives and their liberty. The recent upgradaighe Department of
International Protection is a step in the right direction. So he&$&JNHCR decision to review
its operation programmes in emergency situations or protracted eeftiges. As Goodwin-
Gill succinctly summarised: ‘one would be a fool to imagine that you can eveptdtgction
without being pragmatic, or that the practical application of priasiphever calls for
compromise. The art of protection resides precisely in the alditype flexible, while
remaining close by, and faithful to, the core of fundamental prirggip&oodwin-Gill 1999:
248).

Of course it is forever easier said than done and it mustkmewatedged there is no
quick fix for the future of the UNHCR. A good start, however, would beetmusly consider
implementing the recommendations made. The struggle for the accotnttithe UNHCR,
or for that matter, the UN, is, after all, only at its beginnihgeleds a concerted effort from
everyone. Over and above all, however, it needs the political mwith the Office of the
UNHCR.
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