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Restrictive Clauses in East- West Licensing Trade: The case
of Poland

Jerzy Cieslik and Ryszard Rapacki

Aims of the Paper and Methods of Analysis
A: Aims of the Paper

Historical experience has proved that technology transfer in the form of licence pur-
chases can be an important factor in the acceleration of economic growth and in wide-
ranging changes in the structure of the economy. However, much depends on the con-
ditions under which technology transfer takes place, including contractual terms of
licensing agreements. The final version of a contract is always a compromise between
the licensor and the licensee and much depends on the bargaining power of the parties
involved, on the ability to foresee the long-term effects of the transaction, and on the
parties’ ability to negotiate.

The aim of this paper is to determine how contract conditions in licensing agreements
between Poland and the industrialized market-economy countries influence the long-
term effects of imports of modern technology. Analysis is confined to two essential as-
pects of this problem. The first concerns the effects of the diffusion of modern technical
solutions throughout the whole economy. Unlike technology purchases by individual
western enterprises, technology imports in a planned economy are considered as a
source of modernization of entire branches or industries. and not only of certain enter-
prises. Simultaneously, technology imports should permanently narrow the technologi-
cal gap, ie. they should make it possible for the licensee, with the licensor’s assistance,
continuously to modernize the technology acquired.

The second issue dealt with in the analysis is the export-promotion effect. When.
after 1970, Poland launched an extensive technology importing programme, it was
assumed that this would prove an essential stimulus which would, in the long run,
change Poland’s position in the international division of labour: in the short term,
export growth would constitute the main source of foreign exchange needed to repay
credits drawn for technology imports (licences. know-how, machinery and equipment).

B: Methods of Analysis and Description of Empirical Material

The present analysis has an empirical character. In order to establish existing trends
and practice, some contract terms of Polish licensing imports from highly industrialized
western countries since the Second World War have been analysed. As it was impos-
sible directly to scrutinize licensing agreements, information provided by the Computer
Centre of Foreign Trade has been used. This was a serious limitation and, in many
cases, it was not possible to obtain data which would have been of much interest to
the authors. However, well over 90 per cent i.e. 600), wort —in terms of licensing
fees — some 730 million dollars of licensng agreemens! concluded wit highly industrial-

'0Owing 1o differences in contract terms, annexes to already-existing contracts were treated as separate
agreements.
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38 Jerzy Cieslik and Ryszard Rapacki

TasLe 1. The structure of contracts analysed, by industnes and
countries of purchase

Number of agreements Value ".!;:
(%]

Share %  the total

Industry- a
machinery and equipment 248 413 341
chemicals 88 I4.3 19.1
transport equipment 3 Ii_q Igg
electrical equipment 69 115 13.
electronics and precision .
instruments 52 8.7 4.3
other: b T0 11.7 8.
Country:
| Federal Republic of Germany 154 25,: | 1._3I
2 United Kingdom 91 15.2 "1.(_.:!*.
3 France g2 13.7 220
4 United States 53 8.8 IQ.E
5 ltaly 43 1.2 13.2
6 Sweden 42 7.0 43
7 Switzerland 28 47 1.5
8 Japan 26 43 EN|
Other countries 81 13.5 9.4
Total 600 100.0 100.0
N
until 1970 189 315 16.2
1971-1975 peniod 283 472 48.7
1976-1980 peniod 128 21.3 35

Source: Authors’ calculations, based on statistics of the Computer
Centre of Foreign Trade. . ) _

a According to the Polish Foreign Trade Classification.

b The main components of this group were: metal-working indus-
try— 22 licensing agreements: mineral industry — 16; and metal-
lurgy — 12.

i ntries have been covered. As particular contracts differ significantly as
]rﬁr‘: ﬁl:ns:::lcéuuf technology transfer, the analysis includes the number and value of
agreements, i.e. the value of licensing fees.? A more detailed description of those agree-
ied is provided in Table 1. ) .
m?tﬁs;gﬂ::i?c%vm the period from 1949 — that is, from the year in which Poland
purchased its first licence, from Switzerland — until the end of 1980. As there are
clearly distinct stages in licensing policy in this period. it has been sub-divided into:
1949-1970, the stage of sporadic purchases and of a lack of clearly set out priorities
in licensing policy: 1971-1975, which saw an important leap forward in the quantity
and quality of imported licences, marked by an effort to concentrate purchases mn

Total of the lump sum and rovaltics.
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selected branches and spheres of licence utilization: and 1976-1980, when the expan-
sion of investments and imports was strongly checked. The last period witnessed an
effort at rationalization of licence purchases, inter alia, through the use of experience
acquired in the previous stages.

Licence imports from industrialized western countries are marked by a very high con-
centration in both their branch and geographical cross-sections. Three industries
(machinery and equipment, chemicals and transport equipment) account for approxi-
mately 70 per cent, both in terms of the number and value of all licence purchases.
Three countries — the Federal Republic of Germany, the United Kingdom, France by
number, and France, the United States and Italy by value — delivered more than 50
per cent of the licences that Poland had purchased during this period.

The limited availability of empirical material and the fact that this 15 the first analvysis
of its kind in connection with Poland have caused the authors to be very cautious in
putting forward final conclusions.

Contract Terms and Technical Development on the Part of Licensees

The terms on which technology transfer based on licensing takes place often influence
the scale of effects obtained by the licensee’s economy in the long run. Licensing con-
tract clauses can either favour or hamper the licensee’s R and D, the upgrading of man-
power qualifications, raising of the general technical level, etc.

In their research, the authors focussed their attention on two aspects of the broad-
ly-understood influence of contract terms in Jicence imports to Poland on the long-
range effects within the importer's economy. The first concerned the possibilities of
licence diffusion beyond the enterprise of the direct licensee: the second concerned the
range of post-licence co-operation between the licensee and the licensor Or, more pre-
cisely, the range of partners’ mutual commitments to exchange information about the
object of the licence.

One of the explicitly declared aims of licensing policy pursued by Poland has been
to ensure the utilization of licensing technology throughout the whole national econ-
omy, and to create conditions for permanent global contacts concerning the latest gen-
erations of technology through technical co-operation with licensors. A description of
the practical implementation of these aims is given below.

A: Diffusion of Imported Technology in the National Economy

In their analysis of the diffusion scale of licensing policy in the national economy, the
authors assert that the limitation of the licensee’s rights to the utilization of the licence
in one specific enterprise entails preponderant control of the sum of benefits obtained
through the spreading of licence technology bevond the licensee’s enterprise. On the
other hand, the right provided by the contract to use the licence in any plant creates
pre-conditions for the appearance of multiplier effects in the economy, owing to the
diffusion of licence solutions imported by other enterprises, branches, etc.

It must be noted, however, that this is largely a simplifving assumption. The confine-
ment of licence utilization to one specific enterprise diminishes the diffusion scale only
in regard to the object of the licence (the final product. technological process, etc.) but
has no impact on the licensee’s possibilities of ‘extorting’ technological progress in other
plants or enterprises which co-operate in the putting on stream of the licence and in
further licence production (subcontractors. recipients of the product manufactured
under licence, etc.).

This remark, combined with the figures in Table 2, seems to indicate that the con-
tractual terms constituted quite a serious restriction of licence technology diffusion
beyond the direct licensee’s enterprise. 202 out of 600 licences representing 40 per cent
of postwar licence imports value had their utilization confined to one given enterprise.

T N o = ‘-’I



40 Jerzy Cieslik and Ryszard Rapacki

TaiLE 2. The range of licensees” rights to utilize licences in Poland

In a given In any chosen N.A. Total
enterprise enlerprise
number % of number % of number % of number % of
the total the total the total the total
value value value value
Industry:
machinery and equipment 81 355 149 63.0 18 1.5 248 1000
chemicals 27 548 39 274 22 17.8 88 1000
transport equipment 19 38 53 96.0 1 02 73 1000
electnical equipment 20 68.9 46 30.1 3 1.0 69 1000
electronic and
precision instruments 24 46.1 26 53.6 2 52 100.0
other 3l 6.6 34 36.1 5 1.3 T0 100.0
Country of purchase:
1 Federal Republic of
Germany 48 279 a1 62.1 15 10.0 154 10:0.0
2 United Kingdom 21 240 62 71.1 ] 49 91 100.0
3 France 24 509 58 49.1 — — B2 100.0
4 United States 23 62.7 26 353 4 2.0 53 100.0
5 ltaly g 14.8 32 82.6 3 26 43 1000
6 Sweden 21 T4.6 16 244 5 1.0 42 100.0
7 Switzerland 10 27.6 12 £89.1 6 33 28 100.0
8§ Japan 14 62.7 ] 203 4 17.0 26 100.0
Other countries i3 249 42 63.9 6 112 81 100.0
Total 202 402 347 55.5 51 4.2 600 100.0
until 1970 49 19.0 115 66.7 25 143 189 100.0
19711973 period 108 349 154 61.4 21 37 283 100.0
1976—1980 period 48 575 T8 422 5 0.3 128 100.0

Source: Authors’ computations, based on statistics of the Computer Centre of Foreign Trade.

On the other hand, it should be noted that 58 per cent of the total number of licences
(56 per cent in terms of value) had no formal restrictions on the range of their diffusion.
The branch structure of contract terms is comparatively uniform; only electrical
equipment and transport equipment indicate significant deviations from the average?
The low share of restrictive contract terms in the transport equipment industry is quite
comprehensible in view of the very nature of technological process and the chain of
strong interdependence between its different stages and the high proportion of subcon-
tracting in the final product. In electrical equipment, on the other hand, the data avail-
able allows no reliable interpretation of the large share of restrictive clauses.
Contracts with enterprises from Sweden and Japan indicate the highest proportion
of clauses restricting diffusion — both in terms of number and value of licensing agree-
ments: 50 and 74.6 per cent in the case of Sweden; 53.8 and 62.7 per cent in the case
of Japan. The lowest proportion of such clauses is to be found in contracts with Italian

*The high proportion of restnctive clauses in “other industries’ can be attributed mainly to metallurgy,
due 1o the specificity of the technology of ore-processing.

4 |
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E Irfng and 14.8 per cent, respectively) and British (23.1 and 24.0 per cent, respectively)
!f the three periods in Table 2, i.e., time delimitations of different stages in li i
policy, are considered, one fact attracts attention — the shift in the pmpurtl['?n!.ltﬁcfnciﬂf
tractual terms concerning diffusion in favour of those which restricted it after 1970
compared with 1945-1970 period, particularly in terms of value. This fact can be partly
explained by the shift in priorities of Poland’s licensing policy: more stress was put
on the concentration and comprehensiveness of licence purchases. This was connected
with the desire to obtain access to most modern technologies, and caused a feedback
effect on the part of licensors who, through contract restrictions imposed on the scale
of the diffusion of their technologies in the licensees’ economy, sought to prevent
an excessive breach in their technical monopoly and the creation of additional

competitors.
The upward trend towards increasing the share of restrictions on diffusion seems to

}ies]téﬁf simultaneously to the limited effectiveness of Poland’s licensing policy in this
eld.

B: Post-licence Co-operation

Turning now to contract terms concerning post-licence co-operation it is worthwhile
pointing out two interesting facts derived from figures in Table 3.

First, successive periods display an increase in licensors’ commitments to convey im-
provements of the object of the licence to the licensee (79.4 per cent in the 1945-1970
period against 89.8 per cent in the 1976-1980 period). This may be considered as a
reflection of an increasing awareness of the long-term goals of the licensing policy pur-
sued by Poland and of the benefits stemming from closer co-operation with licensors.

Second, the predominance of licensors’ commitments to inform licensees about im-
provements of the object of the licence over the analogous commitments of the licensee
should be nﬁ}ted‘ In these circumstances, it is difficult to argue that contract terms had a
negative miluence on the possibilities of carrying out R and D and of upgradi
technical level of an industry or branch. The discrepancy observed here is pmb:%l;h:
reflection of the partners’ real possibilities of conducting research and contributing to
tl'u; gwelupmcnt of technology —i.e., a representation of the technological gap
existing between parties involved.

: Elu:trc:nm a{ld precision instruments industry display the highest proportion of
!m:nsnrs commitments to keep licensees informed about their research: this proportion
1s lowest in the chemicals industry.

~ Among licmso_rs. Japanese and French firms are the most willing as regards post-
licence co-operation; Swedish and British firms are the most reluctant.

Rmhﬁveﬂmsesiuﬂcensingtnnhﬁmdﬂmﬂuehpmeﬂufh[‘ﬁhm

As already stressed at the beginning of this paper, according to the strategy of economic
development adopted after 1970, the influx of modern technology into Polish industry
and other sectors of the economy was intended to bring about an increase in EXports
to hnqwty—:qdus:palizad western countries. It is therefore natural that enterprises which
negotiated licensing agreements should strive to ensure export possibilities for pro-
duction based on imported technologies. Licensors, on the other hand, are usually con-
ducting export activities on many markets at the same time as granting licences. Bearing
in mind the benefits to be obtained from licensing contracts, they nevertheless strive
to offset the negative impact that such agreements might have on their own market
position. This discrepancy results, inter alia, in clauses which restrict the export
activities of licensees.
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Tance 3. The range of partner (licensor and licensee) commitments to exchange information on improvements 5
Licensor Licensee Total g
Mot bound to Bound 1o N.A, Mot bound 1o Bound 1o i
exchange exchange exchange exchange -
information inlormation information information -
a b i b a By a Yty a afa a Ui E‘
Frdustry: E
machinery and i
equipment 27 0.9 210 84.7 11 4.4 149 KJ R 155 62.5 248 1000
chemicals H 9.1 71 80.7 4 10.2 26 29.5 51 58.0 L1 100
transport
equipment 8 11.0 62 84,9 k! 4.1 28 184 19 534 731000
electrical
equipment 9 13.0 59 #5.5 | 1.4 25 6.2 41 59.4 6v 1000
electronics and
precision
instruments 5 9.6 47 b4 —_ —_ 23 44.2 25 48.1 52 100.0
other g 12.9 59 Bd.3 2 2.8 41 58.6 25 35.7 701000
Country of purchase:
| Federal Republic
of Germany 15 9.7 132 85.7 7 4.5 44 1
- ! b ‘ Ao a. 8- 28.6 91 50,
: United Kingdom 11121 72 1910 8 88 37 407 45 494 o ‘99 ‘ot :%g
3 France 78S T3 B0 2 24 3 415 45 549 2 24 82 1000
4 U nlltm;l States 70132 45 g4y I 19 20 377 31 588 2 18 531000
aly 5116 5 814 3 019 442 0 46 4 9. 4 '
6 Sweden 7167 33 86 2 47 17 220 465 4 9. 43 1000
ede : 3 . 2 . 40.5 22 524 3
7 i::;:q.rrnnd 4 143 23 B2 | 36 11 393 1S 53.6 2 ;: 33 1005
| 1 2 6.1  — — 8 308 1 ' 2 '
Other countries 9 1.1 T0 86.4 2 2.5 29 15.8 -’1; 2; g ': :g i? :ggg
Total i 110 508 84.7 26 4.3 222 370 336 36,0 1.0 600 1000
until 1970 25 13.2 1 50 79.4 4 74
) < d.4 b ; L] 41,9 a0 47,
1971-1975 period 29 102 243 859 11 39 13 258 195 68 32 1000
1976-1980 period 12 94 115 898 | 08 66 516 51 398 86 128 1000

Source: Authors’ computations, based on statistics of X ] : i

! : 5, bas statistics o the Computer Centre ol F
a Mumber of agreements, i AR,
b % — percentage of the number of agreements.

AP | BUISUIDNT 1SIAN -ISEY UI SISNE]) AANILISIY
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TanLk 4. Export restrictions in licensing agreements, by industry and country

njedey prezsiy pue yisar) izsap

Type of restriction no N.A. Total
restriction
export ban partial restriction
only to socialist specified coun-
countries tries excluded
a L] a Yo a Uy a Wb a %bh oa b
i "
Industry: e
in i 26 5.5 72 43.9 115 39.0 It 114 4 02 248 1000
e, % # G M ® OB 15
ri ipment 3 0.3 ; , : i - - : .
electrical equipment 2 02 16 95 3 & 13 ¥4 1 01 69 1000
electronics and precision 1000
[ 4 1.5 18 39.3 21 45.3 g 128 Lo 52 100
LI‘:!:I[:‘:IH‘IEHIE 9 7.3 11 6.1 i3 45.7 13 T8 4 30 70 100.0
Covntry:
I Federal Republic of Germany 20 10.8 46 25.6 ] 40.6 I8 230 1 00 154 1000
2 United Kingdom 15 1.7 I8 40.8 37 47.1 12 3.1 9 L1 91 1000
3 France 4 1.4 19 23.0 42 30.5 17 451 — — 82 1000
4 United States 3 1.4 14 ils 22 373 12 298 2 00 53 1000
5 laly 2 0.0 7 1.7 21 94.8 12 1.3 I 22 43 1000
6 Sweden K 0.3 ] 47.4 20 51.1 4 0.2 2 1.0 42 1000
T Switzerland 5 1.6 5 65.6 15 kIR 3 09 — — 28 1000
8 Japan | 0.3 2 6.9 16 16.2 7 166 — — 26 1000
Other countries 15 1.5 21 239 12 50.8 1106 3 31 Bl 1000
Total B 38 145 217 274 47.5 95 202 18 0.8 600 100.0
until 1970 KK 15.7 59 334 54 19.2 34 97 9 1.9 189 1000
1971=1975 period 27 1.4 6l 28.6 157 63.7 34 55 5 08 283 1000
1976-1980 period B 1.7 26 4.6 fd 380 27 456 4 0.1 128 1000

Source: Authors’ computations, based on statistics of the Computer Centre of Foreign Trade.
a Number of agreements,
h % — percentage of the value of the licensing agreements,

3pE1 ] SUISUNT JSIAN -ISET U] Sasne]) NSy
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Total
N.A.
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not entitled 1o use

Trademark
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entitled 1o use

NAL
Hafy

Uk Y]

i

Mature of licence rights
no exclusivity

Wby

sole rights

Tanie 5. Type of licences, and the right of the licensee to use the licensor's trademark

Country
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' A: Clauses Directly Restricting the Licensee’s Export Possibilities

coocoooOoo - ooo | g . . . . i
Ssssgssss | 2 | 228 . With regard to clauses which directly restrict the licensee’s exports, there are several
—m======= - === typical situations (see Table 4) concerning Polish licence imports from industrialized
3-amouse= | g | 2o . market-economy countries. First, there are contracts which prohibit the export of goods
visxnTTacx | 2 | XA manufactured under licence; at the other extreme are contracts which do not restrict
L i e o e exports in any way. Between the two extremes, there are those intermediate situations
e R 1= | ==

o in which only markets of particular importance to the licensor are ‘protected’ against
= the export activities of the licensee. The two most frequently employed solutions in
= practice are:

(a) the licensee is granted full freedom to export to socialist countries, when these mar-
kets are of little interest to western enterprises; and

91
I8
45

SraAnaees 12 | 385 (b) exports are authorized except for those to clearly specified countries. The specified
—_—— T T — ~d ol — W

countries are usually markets of vital importance to the licensor, and specially to
his own country.*

Figures in Table 4 indicate that licensing agreements which prohibit all exports con-
Gnoowomzs | A | aas stitute 11.4 per cent of the total number and only 3.8 per cent of the total value of
licensing agreements. This may mean that the complete export ban applied only to
licences of a relatively smaller value. It is also worthwhile noting an important decline,

2
2
2
|
P’
5
5
|

e —an | = | oo | after 1970, of contracts which impose a total ban on exports; this could be the reflection
CEIgCREzs | o | S8 | & . of stronger pressures exerted by Polish licensees aiming at the elimination of the
[;_3 relevant clgus&; and it is connected with their increasing interest in exports. On the
other hand, the number of agreements without export restrictions is constantl
Z¥RI2R8TR | =2 | =3 ;f increasing; this trend became pagr:?:ular]y strong after Ipﬂq.l':‘:. :
5 Agreements with partial export restrictions are the most numerous type. Their share
mmooermoxm | v | ren | S in the analysed period amounts to 70 per cent of the number and 75 per cent of the
mETmmgeT— | % | oo 3 value of all agreements. However, emphasis is shifting toward a ‘selective’ restriction
= of exports to specific countries, and with the growing interest of Polish licensees in
mEwwhoaar |2l eaT | S exports to market-economy countries, this form of agreement is proving convenient.
5 On the other hand, many western firms are actively developing their export to socialist
grunacgeme | = | e | 3 countries’ markets and do not want to leave all matters in the hands of their licensees.
QSRR 2T | =« | 2R2A g : A cross-section of licensing agreements by industrial branches indicates that metal-
o urgy. included in “other industries’, and the chemicals industry, especially in terms of
wm—cgaorn |0 | coo | 2 E number, include a large share of contracts comprising total export bans. In contrast,
e L T = ZESl s B the chemicals industry has also the highest share of agreements without any export
B ;:a restrictions whatsoever: 50.9 per cent of the value of agreements compared with the
~escomocw | = | gxa | 2 = 20.2 per cent average. Table 4 indicates that American, French and Japanese firms are
Sonurgmsen | 8 | Sspn | 8 E more liberal regarding licensees’ exports than firms in other countries. Unfortunately,
= g the empirical material in the authors™ possession is not adequate for an explanation
mtmeznora | o | nz2 .g = of these differences to be attempied.
= g % B: Clauses Indirectly Influencing the Licensee’s Position on the World Market
s £ 5 Apart from territorial restrictions, export possibilities of goods manufactured on the
: 35 » basis of imported technologies are determined by competition on the market of the
] SEs | pm:duct In question. In addition to the llmr. uthqr firms producing goods on the
= E E% : basis of their own technologies compete with the Polish exporter; and if the licensor
2E & o i _E g sells the technology to other licensees in other countries, the number of competitors
S i % = ££ z g increases even more, as usually occurs regarding transnational corporations vis-g-vis
E_:_: = 2 Ep 88 | 555 their ﬁ:gretgn Subsldian_es. In thes® circuz_nst‘:_mt.:tﬁ, the licensee does not haw:imuch op-
o : . : < -;-i 2 = E % 2 E 5 portunity to enter foreign markets, even if his contract has no formal restrictive clauses.
= T ] ~ E = (= it -
3ESEZESES | 5 | 213 | BB - _ | | 5 g -
LOLD=men=0 B P = Z£LE The possibility of exporting to some countries or to a group of countries ofien requires the licensor’s con- |
—r e T D - 50 = S —— waa sent for each scparate transaction. Such consent is ofien granted at extra charge, 1o be paid by the licensee. i
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L
3
0
T
=
=
Tank & Sul-Heensing nzhls, by countey and tndustey =
=
. =
Tvpe of restrictinn NoAL Tuotal =
g
Snb-licensing Sub-ficensing Sub-licensing =1
banncd anthonzed o socialist hanned to specified o
counires countries .§
- . . =
a Wl i ivfr o Wb qa Wb oa Uil -
Inshustre:
machinery and couipment 212 638 o 1.4 3 0.5 MO28R 248 00
chemivats 72 971 ! 0z 2 0.5 13 22 RR OO
A Sport Buiphient 63 o7R 4 0.8 2 1.3 4 Q1 73 LMD
electrical equipment 59 03.9 1 N — — e Al a9 1600
electronics and precision
instriments 45 Ti.2 2 34 1 2.1 2 183 52 1004
ather 62 978 1 1 2 1.8 5 03 70 1000
Counr
| Federal Republic of Germany 127 {1 & & 2z 3 40 15 31 154 1008
2 Lnited Kingdom 77 WrT 3 nd — — 11 T0 090 000
3 Frunce 74 6.4 1 n.a 3 2.2 4 204 82 THLO
4 Untlzd Staics . 49 98,1 — — 1 0.1 3 38 53 MO
3 [taly Ak 0.0 2 (7 I 1.0 2 1.7 43 IHLOD
& Sweden 35 4.3 — — | 0.0 6 57 42 1000
T Swirzeriand 23 30 1 LI} — — 4 /38 28 1000
i Tapan 22 926 i s 1 T 2 3.8 e 1000
Other countiies 63 231 4 i3 2 n.3 TR0 B 1000
Tutal i3 g5 14 1.0 12 1.0 At 11y et 100
nail 19740 [52 &1.2 7 22 3 2.8 27334 189 {00
1971-1975 perod 240) 240 & L1 3 0.8 290132 283 1000
1976—1980 peniod [27 989 2 {3 4 0.8 1 00 125 10400

Soenrces: Authors” computatians, based on statizlics of lhe Compuler Centre of Forelen Trade.
i Mouinber ol seTeemonis.
B % — percemaye of Lhe vatue afthe licenaing agresments,
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This would seem to be an important problem for the development of Polish exports,
since nearly two-thirds of the relevant licences, in terms of number, are agreemenis
by which Polish enterprises are not granted sole rights. i.e. the licensor either has
already concluded or may conclude other licensing agreements concerning the same
technology (see Table 3).

One of the basic problems of Polish exporters to western countries is to overcome
the consumers’ ‘confidence barrier” with regard to the majority of Polish manufactured
goods. The right to use the licensor’s trademark or brand, especially if this enjoys a
good image on the world market, may be very helpful; this is usually done by marking
on the package that the product was produced under licence of the relevant firm.

Concerning this aspect of the country’s technology imports, Poland’s situation is
favourable (see Table 5), since three-quarters of licensing agreements (number) include
a clause authorizing use of the licensor’s trademark.® The fact that it is often advan-
tageous for the licensor if the licensee uses his trademark provides some explanation
of this. Striving to preserve their image in the world, well-known firms not only grant
the right to use their trademark to the licensee but often even impose it. A conflict
of interests may arise when the licensee fails to ensure a satisfactory quality standard
of the product manufactured under licence.

C: Restrictions in Technology Exports

Mastery of an acquired technology offers the possibility of exporting not only products
manufactured under licence but also the technology itself. Experience has proved that,
in this respect, the licensee’s position is far worse than that of the original licensor.
However, it should be borne in mind that a licensing agreement is often only part of
a ‘package’ venture, e.g. industrial co-operation, within the framework of which the
offer of the firm granting a sub-licence may be more attractive.

The majority of Polish licensing agreements (amounting to 95 per cent of number
and value of contracts about which the data were available) with firms from market-
economy countries prohibit sub-licensing (see Table 6). Cases of lack, or partial lack.
at least, of sub-licensing restrictions are few and far between. There are no meaningful
differences between various branches or between geographical cross-sections. It may
therefore be concluded that licensors from highly industrialized western countries
consider the protection of their interests in international licence turnover to be more
important than those in trade turnover.

Summary and Conclusions

Analysis carried out to date leads to the following conclusions:

(a) In a country such as Poland, with a centrally-planned national economy, there exist
possibilities for following an homogeneous and comprehensive licensing policy; but
even then it is difficult to eliminate restrictive contract clauses which diminish the
benefits stemming from licence purchases.

(b) Restrictive contract clauses are commonplace in Poland’s licensing agreements
with highly industrialized western countries, especially restrictions on the exports
of goods manufactured under licence (more than 80 per cent of agreements have
clauses which either completely or partly prohibit exports); technology exports by
means of sub-licensing (an almost total ban); and the diffusion of imported techno-
logy to other enterprises (more than one-third of all agreements worth 40 per cent
of the total). On the other hand, in instances of post-licensing co-operation — as

*These figures are based on the number of agreements about which the authors had information concerning
the exclusivity clause (sole rights).

(c)

(d)
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well as those with possibilities for utilizing the licensor’s trademark — the contrac-
tual terms are relatively favourable for Polish licensees.

The foregoing shows that it is impossible to give an unequivocal appraisal of con-
tract terms in the fields analysed herein. In part. contract terms may have had a
negative impact on the Polish economy (exports of products made under licence,
technology exports, range of diffusion), while in other respects that impact may
have been positive (e.g. post-licence co-operation, right to use the licensor’s trade-
mark). The analysis indicates the possible directions of influence that particular
restrictive clauses may have, but does not provide fully substantiated conclusions
as to the strength and depth of their impact on the final effects related to licence
Imports.

There are no clear indications that restrictive clauses in Poland’s licensing
contracts with firms from industrialized western countries ranked among the most
Important factors explaining unsatisfactory results of foreign technology utilization
up to date. One cannot, however, neglect their overall impact on the efficiency of
economic processes in Poland’s economy. What needs special attention here is the
growing share of restrictive clauses in contract terms applying to certain fields, e.g.
Fa!-mql restrictions on the scale of diffusion after 1970. This provides a fair basis for
thinking that this problem has been underestimated in Poland’s licensing policy
hitherto. This may have been due to the lack of awareness among the participants
of the decision-making process of the manifold consequences for economic
development that the restrictive clauses in licensing agreements may have.
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