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EXECUTIVE SUMMARY

Niger is well known in international media as one of the world’s poorest coun-
tries, struggling with chronic structural hunger and malnutrition. What is less
well known to many is that Niger also hosts the fourth largest uranium pro-
duction in the world. Export values totaled over 348 million Euros in 2010
alone, representing more than twice the total development assistance finance
received during the same year. The exploitation of the mineral wealth (incl.
uranium, gold, phosphate, coal) by international investors is expanding, with
granted and requested mining permits comprising close to 10% of the national
territory.

A growing body of media and NGO reports has pointed to severe environ-
mental, social and human health impacts associated with the mining activi-
ties. In contrast, the environmental issues associated with the uranium mining
sector, or mining activities in general, go seemingly without mention in the
guiding documents of the principal development cooperation donors. This
report asks the following questions: What progress has been achieved in the
environmental governance of the uranium mining sector in Niger? What has
been the contribution from development cooperation? How come donors and
the Nigerien government appear to have overlooked the issues so widely re-
ported among Nigerien actors?

The findings are built on primary data from interviews with key actors in
Niamey and analysis of hitherto disparate secondary data from the mining
zones. The study adopted a qualitative research approach, with contributions
from 33 interviewees, representing 26 organizations from government, mining
corporations, and civil society. The compilation of contributions from devel-
opment cooperation was based on the annual accounts of donor investments
overseen by the Nigerien Ministry of Planning and Community Development
and the project registry for Niger in the AidData database.

The study finds that Niger has seen the elaboration of a considerable legis-
lative and formal institutional framework for the environmental governance
of the uranium mining sector. This includes the provisions contained in the
Code Minier and the assessment of environmental impacts and measures for
radioprotection. It also includes the land tenure reform and, recently, the
Pastoral Law with its recognition of use rights for herders and transhumants.
Development cooperation has made extensive contributions to fostering
many of these advances.

Notwithstanding, uranium mining, and the mining sector in general, is op-
erating in the face of severe grievances from affected local populations and
transhumant pastoral peoples, notably related to radioactive pollution, water
resource depletion, work-related diseases for mine workers, and the appropria-
tion of land and resources, including legally enshrined common property re-
gimes and pastoral territories, without required compensation. These impacts
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and risks occur to a large extent because of deficiencies in the public adminis-
tration, including considerable constraints in enforcing and implementing the
legislative and institutional framework in practice.

It is argued that the grave environmental governance issues associated with
uranium mining has represented a ‘blind spot’ in the aid portfolio. Support has
over the last decades been principally focused on the provision of emergency
relief and basic health and social services. The most recent donor-funded pro-
grams in the mining sector are principally aimed at diversification and ex-
pansion of the sector, with little emphasis on the environmental and social
safeguards.

Underlying reasons for this selective framing of aid may have to do both
with how the development challenges of the country are construed and with
vested geopolitical interests of donors dependent on import of the uranium
ore. Shaped by the attention drawn to hunger and food insecurity in Niger
—and in the Francophone Sahel at large — development cooperation interven-
tions in the past decades have been largely based on a ‘crisis orthodoxy’ evok-
ing climatic change, population growth and environmental degradation as key
causes. Meanwhile, the Nigerien uranium mining sector is intricately linked to
the geopolitical energy security interests of some donor countries. When trans-
parent problem identification is missing from donor strategies, then it opens
for speculation that the ignorance of mining-related environmental issues and
the crisis discourse on desertification and food insecurity be mobilized as in-
struments to divert attention from geopolitical interests in the country’s min-
eral wealth.

Niger has recently adopted a new strategy to guide donor support, the Eco-
nomic and Social Development Plan, and negotiations on the new funding pe-
riod are currently ongoing following the multi-donor Roundtable recently held
in Paris November 2012. This provides an opportunity for donors to clarify
their priorities and step up support through formal recognition of the issues
at hand and technical interventions to improve enforcement of the existing
environmental regulations in the mining sector. This could form a response
to the capacity gaps articulated by government agencies such as the Burean
d’Evaluation Environnementale et des Etudes d’Impact and the Centre National pour la
Radioprotection. 1t could also include operationalising the Policy Coherence for
Development agenda to intervene within donors’ own political systems when
exploitation of the Nigerien uranium mining sector is proven to have detri-
mental impacts.
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I. INTRODUCTION

Niger is a land-locked country covering
1,267,000 km? and bordering Mali, Algeria,
Libya, Chad, Benin and Burkina Faso — with
extensive regional interdependencies through
migration and trade in agricultural products
and livestock. While the north of the country
is categorised as Saharan desert, the major-
ity of the country is located in the semi-arid
Sahel. Over 80 per cent of the about 16 mil-
lion inhabitants live in rural areas, primarily
engaged in subsistence farming (rain-fed ex-
tensive agriculture) and/or pastoral livestock
herding (Government of Niger, 2009).

The country hosts a handful of differen-
tiated agro-silvio-pastoral land use types,
which deliver food produce through agri-
culture, livestock, and forestry. However,
production is generally low and the country
remains dependent on food imports from
neighbouring countries, in particular Niger-
ia, Benin and Mali. For instance, close to 40
per cent of grains are being imported. Niger
also part-takes in the regional livestock trade
of West-Africa, with extensive herd trans-
ports across borders. The dependency on
imported foods renders the majority of the
population highly susceptible to periods with
inflation in food prices, such as during the
2005 and 2010 food crises. In 2009, over half
of the total population suffered from chronic
malnutrition, reflective of not only periodic
hunger but equally what has been termed an
ongoing ‘structural food crisis’ in the Sahel
(Sahel Working Group, 2011; SEE, 2010; de
Jode, 2010).

The Sahel has seen repeated and lasting
droughts (long-lasting monsoonal rainfall
deficit) and experienced one of the world’s
largest rates of population growth, of close
to 1.5 per cent per year in the 1950s to about
3 per cent per year in the 1990s. This has re-

sulted in a three-fold increase of the popu-
lation since the 1950s (Leblanc et al., 2008).
The growing population pressure has been
attributed as a key factor contributing to ex-
pansion of crop land and increased livestock
numbers, in turn posing risks to soil fertility
and water resources (Warren et al., 2001). Ni-
ger is, together with most other West-African
countries, placing as one of the Least Devel-
oped Countries and being considered high-
ly vulnerable to exacerbated droughts and
other impacts of climate change (Denton et
al,, 2001). The UNDP ranks Niger at a 186"
place out of 187 countries in the Human De-
velopment Index and in 2011 5 million people
were at ‘high risk’ to food insecurity (close
to 33% of the population) (Cold-Ravnkilde,
2012). Niger has in recent years not been able
to meet its economic growth target of 3 per
cent, with income per capita barely increasing
in the period 2000-2008 (SEE, 2010).
Previous reviews of development cooper-
ation efforts to Niger have suggested that,
given the acuteness and urgency of the is-
sues related to food security and poverty al-
leviation, the most substantial efforts have
been focused on the responses to drought,
and efforts to combat desertification and
reduce food insecurity (Mortimore and Ad-
ams, 2001). In the period 2000-2008, some
of the largest development cooperation
donors to Niger included the European
Commission, Belgium, France, Denmark
and Luxembourg, accounting for over 50
per cent of the aid budget. Of the Euros
1,071.8 million contributed by this donor
group, rural development and food security
programs ranked second with 19% of the
funding, only surpassed by macro-econom-
ic support (24%) (SEE, 2010). Also among
donor-funded international non-govern-
mental organisations (NGOs) there has
been a dominant emphasis on food secu-
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rity, including disaster risk reduction (Sahel
Working Group, 2011).

I.I Uranium mining and its
environmental impacts

To be sure, Niger is well known in interna-
tional media as one of the world’s poorest
countries, struggling with chronic struc-
tural hunger and malnutrition. What is
less well known to many is that Niger also
provides a substantial part of uranium ore
to the global nuclear market, with export
values totaling over 348 million Euros in
2010 alone (INS-Niger, 2012). This repre-
sents more than twice the total develop-

Figure |. Cadastral map of mining activities in Niger, 2011.

ment assistance finance received by Niger
during the same year (Ministry of Economy
and Finance, 2011). According to the Brit-
ish Geological Survey, Niger is the world’s
fourth largest producer of uranium, with
the World Nuclear Association (2010) re-
porting an annual production from Niger
of 4,351 tonnes.

Niger hosts five metallogenic regions
with varying mineral deposits and sedi-
ments (Ministry of Planning and Com-
munity Development, 2012). In the early
years of mineral exploitation, activities were
concentrated in the Regions of Tahoua and
Agadez, but in the last decades extensive in-
vestments have been made in diversification
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and research into the mineral wealth (incl.
uranium, gold, phosphate, coal) across the
territory, with granted and requested min-
ing permits comprising close to 10% of the
national territory (Figure 1). Uranium min-
ing in Niger proceeds through both open
pit mining of up to 70 m depth and under-
ground mining (see also Cominak, 2011; Ca-
pus et al., 2004). When the uranium depos-
its are located between two permeable layers
of sediment then the ore may be obtained
through the controlled leaching of acidic
substances (so-called lixiviation).

In recent years, a growing body of NGO
reports has pointed to severe environmental,
social and human health impacts associated
with the mining activities (e.g. Collectif Tchi-
naghen, 2008; Joseph, 2008; ROTAB, 2009,
ROTAB, 2012; Daouda, 2012). The issues
raised include pollution of land and water
resources with radioactive waste and toxins
from the mineral exploitation and resulting
illnesses among local populations and labor-
ers (e.g. birth defects). As concerns radioac-
tive risks in general, it has been highlighted
that there is a documented link between ex-
posure below the minimal limit of 100 mSv
(miliSieverts) set by the IAEA and fatal ra-
diation-induced illnesses (Conde and Calis,
2012).

A 1990 UNDP study in the mining zones,
conducted in collaboration with the Ministry
of Hydraulics, Environment and the Fight
Against Desertification, voiced serious con-
cerns with irreversible damages to the sand-
stone aquifers in near and mid-term future
(Joseph, 2008). The concerns also include
land dispossession, especially the appropria-
tion of pastoral livestock corridors and graz-
ing territories without compensation. It has
also been suggested that the mines and the
political influence exerted by the industry
and its advocates is exacerbating the armed

conflict between northern Tuareg guerillas
and the Hausa-dominated national govern-
ment in the south (e.g. OECD, 2008).

In 2010, Greenpeace released a report on
AREVAs’s mining activities (Greenpeace,
2010). Here, human health impacts were
identified, including radiation-induced can-
cer (often misdiagnosed as other illnesses)
among workers and the close to 80,000 lo-
cal inhabitants, and the exceeding of World
Health Organization limits for uranium
concentration in drinking water. Citing
AREVA’s own sources, it was stated that
its mining activities had consumed around
20 percent of the water in the Tarat aqui-
fer. Indeed, in other African countries that
share the semi-arid characteristics with the
mining locations in Nigerien Sahel, similar
observations have been made. For instance,
in Botswana the mining and energy sec-
tors have been estimated to jointly consume
close to 18 per cent of water resources annu-
ally (Rahm et al., 2000). Funneled by such
NGO reports, the issues of environmental
pollution arising from extraction of, and
investments in, Niget’s uranium resources
recently made it to the global media head-
lines such as the German daily Der Spiegel
(Meyer, 2010) and the British The Guardian
(Mark, 2011).

In contrast, the environmental issues as-
sociated with the mining sector in general,
and the uranium mining in particular, go
seemingly without mention in the guiding
documents of the principal development co-
operation donors. As is common practice,
development cooperation support to Niger
is guided by the donors’ respective country
strategies developed in communication with
the national government and on the basis of a
country-specific situation analysis. In the case
of the European Union, which is presently
the largest single donor measured in financial
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terms (principally through the European De-
velopment Fund), this strategy is spelled out
in the Document de Strategie Pays and the Pro-
gramme Indicatif National for the period 2008-
2013 (European Commission, 2008a). Like
other country strategies for the region, it has
been developed with the Cotonou Treaty as
the legal basis and the European Consensus
on Development as the most recent political
framework. As regards the bilateral support
from European Member States, this depends
on their bilateral negotiation with Niger in
the design of individual programmes, which
are subsequently submitted to the European
Commission for verification.

In the joint evaluation of the 2000-2008
cooperation with the European Commission,
Belgium, France, Denmark and Luxembourg
(SEE, 2010) attention is paid to the economic
potential of the uranium mining sector and
concerns are raised regarding transparent
and democratic revenue distribution. How-
ever, no reference is made to environmen-
tal impacts or risks associated with uranium
mining. In the current country strategy of the
European Union (European Commission,
2008a), including its chapter on the country
analysis, there is no recognition of environ-
mental impacts and/or risks associated with
the mining sector. The same is the case for
the World Banks’ Country Assistance Strat-
egy for Niger (World Bank, 2003), the United
Nations Development Program’s (UNDP)
Country Program 2009-2013 (UNDP, 2009),
and the African Development Bank’s (AfDB)
country profile (AfDB, 2010). An exception
is found in the Accelerated Development
and Poverty Reduction Strategy (SDRP), in
which one sentence notes that “/#/he efforts to
preserve the environment and manage the sanitary
risks linked to the uranium mining will be continned”
(IMEF, 2008, p. 95). In the budget allocations
for the action plan of the SDRP this results

in the allocation of Euro 1,662 million to the
improved management of sanitary risks, but
with no mention of environmental risks.

Altogether, while cognizant of the need to
better harness the economic potential, pro-
mote the industry, and improve fiscal gov-
ernance, the donors’ guiding documents do
not link the growth of the mining sector in
general, and the operation of the uranium
mining in particular, with environmental im-
pacts, nor stipulate the need to address any
such risks.

1.2 Objective and outline of the
report

Motivated by the apparent discrepancy be-
tween mounting concerns with severe envi-
ronmental impacts and the gap encountered
in donor documents, this report asks the fol-
lowing questions: What progress has been
achieved in the environmental governance of
the uranium mining sector in Niger? What
has been the contribution from development
cooperation? How come donors apparently
have overlooked these issues so widely re-
ported among Nigerien actors? The findings
are built on primary data from interviews
with key actors in Niamey and analysis of
hitherto disparate secondary data from the
mining zones. On this foundation, the report
examines the achievements and challenges in
creating and implementing an environmental
governance framework for the uranium min-
ing industry in Niger, and the contribution
from development cooperation to legislative
frameworks, institutional capacity and its im-
plementation.

Below, we first outline the methodology for
the study. We then review the legacy of urani-
um mining in Niger and provide an analysis
of its financial contributions to national and
local development. Then, we elaborate the
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legislative and institutional structures which
have been put in place for the environmental
governance of the sector, and examine what
contributions have been made by develop-
ment cooperation. On this basis, we under-
take a critique of the state of implementation
of this legislative and institutional framework,
drawing on the observations and knowledge
of people with first hand experiences from
the mining zones. This demonstrates that the
mining corporations currently operate in the
face of extensive grievances and complaints
from NGOs representing local populations
concerning pollution, land appropriation and
human health impacts. In the discussion sec-
tion, the main arguments advanced are that
development cooperation, despite notable
contributions, indeed has had a ‘blind spot’
with regards to the environmental impacts
of the uranium mining industry. We examine
why such omissions can occur and offer sug-
gestions as to how development cooperation
can improve its support to Niger in conjunc-
tion with the new programming period from
2013 onwards.

1.3 Methodology

The study adopted a qualitative case study
approach appropriate for the examination of
legislative and institutional structures as well
as actual processes of implementation (Larsen
et al., 2012). Information for the study was
obtained through two principal means: i)
Interviews with selected government staff
and observers from civil society and private
sector in Niamey, with insight into the his-
torical legacy and efficacy of the governance
frameworks, ii) A review of secondary litera-
ture (legislative texts, policy documents, re-
ports etc.). The interviews were undertaken
through a semi-structured interview method,
with key questions explained in advance in

the request for the interview and posed by
the research team during the meetings.
Meanwhile, the contributors were invited to
direct the conversation and emphasize on the
aspects they found most pertinent. The key
questions discussed in the interviews were:

1. What legislative framework for environ-
mental governance of the mining sector
has been put in place?

2. What is the status of implementation of
this legislative framework, in the mining
sector in general and in the mining sites
in particular, and what comprise the key
challenges?

3. How have different development coopera-
tion donors contributed, if at all, including
through specific projects and programs?

4. Is it considered a priority to improve the
environmental governance of the mining
industry, and if so, what are the possible
pathways?

5. Finally, how do key Nigerien actors be-
lieve that development cooperation can
best contribute and how do these views
resonate with current and forthcoming
strategies?

A list of organizations and people to meet
was elaborated prior to the field work and
requests for interviews were submitted via
official letters, email, telephone and/or physi-
cal visits. The selection was based on princi-
ples of stakeholder identification, in order to
invite inputs from a cross-set of the people
and organizations who could provide com-
plementary insights and observations. The
stakeholder identification followed a so-called
Soft Systems Methodology (Checkland and
Scholes, 1999), which enables an expression
of complex situations from the perspective of
multiple stakeholders to support these people
involved in improving their situation. Focus
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was placed on three categories of stakehold-
ers: ‘Owners’ of the legislative framework
(i.e. ministry representatives), who could
provide an overview of the legislation and
regulations, the formal requirements and
their legacy; ‘Actors’ charged to implement
the legislative framework (i.e. environmental
agencies), and ‘Clients’ affected positively or
negatively by the implementation of the leg-
islative framework (e.g. NGOs representing
local population and the companies engaged
in the mining sites).

The study visit was conducted 7-20 Sept.
2012. The security conditions in the mining
zones in the northern regions, including the
financial costs associated with the national
government instruction to be accompanied
by military escort, meant that the interviews
were carried out only in Niamey. As a case
study within a larger research program the
study had limited resources to undertake lo-
cal field visits and long-term observations.
Special emphasis was therefore placed on
receiving contributions from people with
firsthand experience from the affected zones.
In total 33 people contributed to the study,
representing 26 organizations from govern-
ment, mining corporations, and civil society
(see Annex 1 for complete list of interview-
ees). When drawing on the primary evidence
from the interviews, direct attributions are
used where appropriate.

In the compilation of contributions from
development cooperation (section 4) data is
drawn from two sources. First, from the an-
nual accounts of donor investments (so-called
‘titre V” expenditures) overseen by the Min-
istry of Planning and Community Develop-
ment and implemented by sectoral ministries
(Ministry of Economy and Finance, 2006-
2011). These accounts specify the financial
resources provided per donor and per sector
(Annex V of the yearly account) and the spe-

cific programs funded by each donor, within
and outside the year’s state budget (Annexes I
and V1, respectively). Second, we browsed all
registered projects for Niger in the AidData
database (http://www.aiddata.org/), which
builds on but is more comprehensive than
the OECD DAC Creditor Reporting System
(Tierney et al., 2011).

2. THE LEGACY OF URANIUM
MINING IN NIGER

Extraction of uranium in Niger was initiated
by the French-owned corporation Somair
in 1971 after discovery of the first deposits
in 1957. The discovery was made in Azelik
by the French ministry of mining, the Bu-
rean Minier de la France d’Outre-mer, originally
searching for copper, and subsequently im-
mediately piloted by the French Commrissariat
a I'Energie Atomigque (Bigotte and Obellianne,
1968). The main deposits are found in the
north of the country, namely in the T7» Mer-
s0i sub-basin and the Iu/lemmeden sedimentary
basin (Pagel et al., 2005).

Triggered by a confluence of factors, in-
cluding concerns with fossil fuel prices, en-
ergy security and Greenhouse Gas (GHG)
emission reduction requirements, the global
demand for uranium is surging. In addition
to the 443 existing plants worldwide, 62 nu-
clear plants are reported to be under con-
struction. However, the global production
of uranium is projected to decline within
the coming 20 years, and such scenarios
stimulate a scramble to secure shares of the
remaining deposits (Guidolin and Guseo,
2012; IEA, 2007). The World Nuclear Asso-
ciation (2010) estimates that current produc-
tion from uranium mines only supplies 75%
of existing demand by utilities. It should be
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Table I. The three uranium mining operations in Niger under the AREVA Group

Corporation Location Establishment / Mine type Shareholding
Production commenced

Somair Arlit 1968 / 1971 Open pit

Cominak Akoukan 1974 / 1978 Underground AREVA Mines SAS: 34%
SOPAMIN SA: 31%
ENUSA (Spain): 10%
OURD (Japan): 25%

Imouraren SA Imouraren 2009 /2014 Open pit AREVA: 67%
SOPAMIN: 33%

AREVA NG n.a. 2006 Holding admin.  AREVA: 100%

From Salifou (2012).

noted, however, that, as for other subsoil
minerals, predictions of supply and fore-
casting is prone to speculation and clouded
by much uncertainty.

According to market projections, ura-
nium mining in Niger is set to increase
in response to the rising demand, with a
burgeoning number of investors and min-
ing operators engaging in the country. As
such, a Nigerien government spokesperson
recently stated that Niger aims to triple its
uranium production in the coming few years
(Wise Uranium Project, 2012). Prior to 1993
only two companies were active, namely
the French government-owned Somair and
Cominak. Production statistics were unreli-
able and France often purchased more ura-
nium than was seemingly produced (Lund,
1997). Today interested investors include
governments and companies from China,
Japan, Korea, India, Russia, and Canada. As
of 2012, the Ministry of Mines and Geology
(2012) lists 40 mining corporations (soczétés)
registered in the country.

Today, four mining corporations are en-
gaged in uranium extraction. The first Chi-
nese-run operation, the Azelik mine, was
launched in 2011. In the period 2006-2008
alone, more than 100 new exploration per-

mits were issued (OECD, 2008). French-
owned AREVA Group, the second larg-
est uranium company in the world, is also
expanding its operations, with several new
mining sites being prospected. The most
recent operation is at Imouraren, where
AREVA in 2007 rediscovered uranium de-
posits in a pre-existing mining site (Table
1). After the initial pilots AREVA obtained
its exploitation permit in December 2008.
In Feb. the following year the company
Imouraren SA was established and started
operations (Imouraren SA, 2012). As of 28
November 2011, Niger is also oil produc-
ing, with the Chinese-owned installations
in Zinder.

The northern part of the country is af-
fected by a prolonged armed conflict. Most
recently, the deterioration in security condi-
tions and the kidnappings of AREVA work-
ers in 2010 at the Imouraren site led to a
suspension of the activities by Imouraren
SA. Most workers have abandoned the site,
including all international staff, and the
Government of France has vetoed the con-
tinuation of the operations until the safety
can be guaranteed.'

" Interviews #18, 19
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The discovery of uranium and the first extrac-
tion coincided with the creation of the Republic
of Nigerin 1958 and independence in 1960. The
sector has thus been able to play an influential
role in shaping the development of the country
since independence (see also Barlow and Sny-
der, 1993; IMF, 2008). During the interviews,
one high-placed civil servant explained the
intertwined chronology of the sector with the
nation building of Niger as follows:

“...from the outset, the primary part-
ner was France, but more recently also
Chinese and [other| partners have en-
tered.... The strategy was to utilize the
revenue to build the nation, with invest-
ments in infrastructure, education etc...
France fixed the export price... During
the period 1963-1973, the president Ha-
mani Diori had a real will to renegotiate
the contracts with France. This was what
eventually lead to the putsch, because he
was starting to plan for nationalizing
[the uranium corporations]...This is my
interpretation [of the history], of course
you can disagree... From 1974, there
was the ‘uranium boom’ with increased
prices, which permitted the construction
of the ballet, the congress, and several of
the big hotels. In the period 1990-2000,
there was instability and successive coup
d’états with many regime shifts which
didn’t permit the proper extraction of
benefits from the sector...[Niger| was
not strong enough to negotiate with its
external partners. In 2000, Mamadou
Tandja took power and managed to re-
negotiate with France to obtain a better
price. This was helped by the presence of
the Chinese as competitors to France.”

In a recent seminar with top government
executives, key constraints to long-term sus-

tainable management of the mining sector
were spelled out, including weak negotiation
capacity with multi-national corporations
(MNCs) and foreign buyers of ore and little
state participation in the control of capital
flows (Abdou, 2012). Indeed, the institu-
tional frameworks in Niger carry a strong
political legacy from the colonial period
under French rule, and the influence in the
transition to independence in 1961. Notably,
the Nigerien currency, the Franc de LAfrigue
de ['Ouest (FCFA) has had a fixed rate to the
French Franc, and when France joined the
Euro it was linked to the Euro with a rate
of 656 FCFA per Euro. This gives Niger a
limited possibility to manipulate its curren-
cy and use deflation as means to overcome
times of economic hardship. This has, in
turn, meant a great reliance on France, and
other foreign donors, for the provision of
grants and loans during recessions — such as
during the periods in the 1980s with record-
low worldwide uranium prices (e.g. Barlow
and Snyder, 1993).

2.1 Financial contributions to
national and local development
Reflective of the importance of the mining
activities the national constitution (Arts.
148-153) specifically espouses the impera-
tive of ‘good governance’ of the sector. The
framework legislation for the mining sector
provided by the Mining Code (Code Minier)
(Government of Niger, 1993) stipulates that
30% of shares of each mining operation must
be owned by the Nigerien state. The revision
of the Mining Law (Lo7 Miniere) in 1993 had
as a key objective to simplify the rules for
investors and mining operators and to of-
fer improved fiscal and tax advantages for
foreign investors (Chambre de Commerce,
d’Industrie et d’Artisinat du Niger, undated).
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Simultaneously, the National Office for Min-
ing Exploration (Onarem) was replaced with
two new state bodies, namely the Centre for
Geological and Mining Exploration (CRGM),
and Sopamin, overseeing Niger’s mining as-
sets (OECD, 2008).

Uranium dominates the national export
portfolio in terms of absolute financial
value, representing 75% of the total export
value in 2011 (Figure 2). While gold, live-
stock products, and agricultural products al-
ternately ranked second between the years,
livestock products places second on average,
reaching close to 5% of the total export val-
ue in 2011. Howevert, the actual transactions
in several of the primary sectors are likely
to be several orders of magnitude higher
than what is shown in the official statistics,
in particular for the livestock sector where
the trans-border trade is hard to monitor

(see also La Rovere et al., 2008; Barlow and
Snyder, 1993).

The vast majority of the uranium produc-
tion is exported to EU (with France as the
main importer) (INS-Niger, 2012). The grow-
ing export values post-2007 partly reflect that
a new surge in international market prices and
increasing competition among foreign inves-
tors enabled Niger to renegotiate its sales price.
In 20006, the average sales price upon export
was 25,200 FCFA while increasing to 40,000
FCFA in 2007 and to 55,000 in the period
2008-2010 (INS-Niger, 2011). Within the gov-
ernment there is a political commitment to fur-
ther improve the financial return. In 2011, the
newly elected President Mr. Mahamadou Issou-
fou stated on national T'V that he was to seek
further renegotiation of contracts with foreign
mining companies to obtain larger shares of
the benefits for Niger (Reuters, 2011).

Figure 2. Export values of select principal products from Niger 2007-201 I.
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Figure 3. State revenue compared to export values 2008-201 |
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In recent years the revenue obtained by the
state corresponds to close to 20% of the ex-
port value, but it has not yet responded to the
increase in sales prices (Figure 3). Niger bene-
fits from limited value adding in the value
chain; as a landlocked country Niger is de-
pendent on land-based transport of uranium
ore through neighbouring countries and the
processing of the ore takes place in the im-
porting country. The national revenue is de-
rived notably from the mining fee of 5.5% of
the value of the extraction and the extraction
tax of 250 FCFA/m’. The tariffs and royal-
ties have been key areas of struggle, including
during successive revisions of the Lo/ Miniére.
The contribution from the sector to the na-
tional economy has thus varied over the years,
depending on market demand, negotiation of
export prices, and political interventions via
the setting of royalties and tariffs. In the late
1980s the contribution to the national budget
was close to 40% but declined to around 5%
in 2006, owing to the recession in the global
uranium market (Abdou, 2012). Barlow and

Snyder (1993) estimated a 1989 contribution
to national tax revenue from uranium royal-
ties and export taxes alone of around 12%.

In terms of local development contribu-
tions, the state has since 2007 committed to
return 15% of the mining revenue directly to
the affected zones. The principles of reparti-
tion are laid out in the law no. 2006-26 of
9 August 2006 (amending ordinance no. 93-
16 of 2 March 1993, and supplemented by
ordinance no. 99-48 of 5 November 1999).
With the expected growth in the petroleum
industry, the Petroleum Code (Code Pétrolier)
has also been revised to apply the same core
principles of repartition.”

Communes in the mining zones are priori-
tized based on a list of criteria estimating the
relative impact born by each commune. These
criteria comprise of the size of the population,
the environmental impacts, the effort made
to mobilize revenue, level of infrastructural
developments, surface area, the amount of

2 Interview #I
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support already provided from development
cooperation partners, and the size of the ad-
ministration. Communes are required to al-
locate 90% of the funds to investments (such
as infrastructure, education etc.), 5% to staff
and operational costs, and 5% to monitoring
activities. The allocation of the funds between
communes is undertaken in regional com-
mittees (Comumittées Regionales) composed of
the regional governor and representatives of
the communes. The regions and departments
are also responsible for monitoring the com-
munes’ handling of the funds. The commune
accounts are annually to be verified by the na-
tional Court of Auditors (Cour des Comptes).

Payments are made with a one-year time-
lag, as each fiscal year allocates state revenue
from the previous year. The most recent al-
locations were made in 2009, since delays
have affected the 2010 imbursement. For the
region of Agadez, which hosts the majority
of the uranium mining activities, this totals
283,989 Euros distributed over the three
Départements of Tchirozérine, Arlit, and
Bilma and their 15 communes (Ministry of
the Interior and Public Security, Decentrali-
zation and Religious Affairs, 2012).

Above and beyond the revenue repartition
from the state, the uranium mining corpo-
rations are championing a range of own de-
velopment activities. While the o7 Miniere of
2006 encourages permit holders to foster lo-
cal development and provide investments to
the population in the mining zones, includ-
ing during the three first years of exploration,
it does not specify what level of investment is
needed. It is therefore left to the discretion
of the corporations, based on their Corpo-
rate Social Responsibility (CSR) policies, to
determine the scope and budget allocations
for such activities’.

3 Interviews #I, 2

In practice, the corporations under the ARE-
VA Group (Somair, Cominak, Imouraren
SA, AREVA Mine Niger, CIM BG Mines,
Fondation AREVA) applies the principle of
co-development-.* This is enacted in develop-
ment support through a joint steering group
(Directorat d’Integration dans les Territoires) in or-
der to increase synergies and avoid duplica-
tion of projects. For the region of Agadez,
where most of the uranium mining is con-
fined, the AREVA Holding Group reports
investments of 10.7 Euro millions and 7.4
Euro millions in 2010 and 2011, respectively
(AREVA, 2012; see Cominak, 2011 for details
on the project portfolio). It is acknowledged
by the corporations that investing in the min-
ing zones are of self-interest as it serves to
create a conducive local social and economic
environment, including ensuring the avail-
ability of competent and motivated workers.’
The mining towns of Arlit and Akokan were
established explicitly for the mining industry,
in previously nomadic landscapes.

3. LEGAL AND INSTITUTIONAL
STRUCTURES FOR
ENVIRONMENTAL GOVERNANCE

When the uranium industry was established
following independence, the legal frame-
work for the management of environmental
impacts or radioprotection was rudimentary.
Today, a vast number of legal and regulatory
texts have been adopted and set forth the
requirements for environmental protection,
natural resource management and conser-
vation. In the development of this legisla-
tion, the severe and repeated shocks during

* Interviews #20, 21

5 Interviews #18, 19, 20, 21
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droughts and food crises have been noted as
one of the drivers of policy developments,
which have replaced a former conservation-
ist approach with an approach inspired by a
broader sustainable development framework
targeting desertification and food self-suffi-
ciency (Government of Niger, 2000). Fur-
ther, the political turbulence associated with
the successive coup d¥états and the subsequent
reestablishment of the rule of law through
elected governments have opened for pos-
sibilities for civil society and development
cooperation partners to play a role in the re-
vision of this legislation. These social and
political upheavals and the associated op-
portunities for renewal are credited by some
national actors as a key reason why Niger
hosts a rather progressive body of legislative
texts pertaining to environmental govern-
ance.

The Government of Niger’s reports to
the Rio Conventions highlight that Niger’s
environmental public sector is governed ac-
cording to over 317 legal texts, of which
283 constitute national legislation and 34
comprise of international conventions. The
national constitution of 25 November 2010
stipulates the fundamental right of people to
a healthy environment, obliging the state to
monitor compliance and ensure the protec-
tion of the natural resources (art. 34, title II).
In this regard, it spells out the need to regu-
late through law the attainment, storage, han-
dling, and elimination of toxic waste and pol-
lutants arising from industrial activity. The
framework legislation for the environmental
sector is provided by the law no. 98-56 of
29 December 1998, serving as fundamental
reference for all regulation of environmental
management and protection, including in the
mining sector.

To operationalize this framework legisla-
tion, Niger has undergone an extensive leg-

20

islative and administrative reform towards
both devolution of authority and decen-
tralization of the administration, including
through the Code Rurale. Many of the legal
provisions promulgated at state level are to
be implemented by the competent authori-
ties in the decentralized government admin-
istrations. Notably, the law no. 2002-012 of
11 June 2002 determines the principles of
administrative freedom in the regions, de-
partments and communes, including their
competences and resources. The Code Géneral
des Collectivités also describes the sub-national
competences for environmental protection
and management (Ministry of the Interior
and Public Security, Decentralization and
Religious Affairs, 2012). It also details the
Commune Development Plans (Plans Com-
munanx) as key instruments in local plan-
ning, where proposals for new mining sites
should be presented.

Niger was characterised by a decade of
socio-political instability during the 1990s,
and in 1999 the 5" Republic was established
with democratically elected local authori-
ties. In 2004, after the overcoming of the
military rule, the first successful municipal
elections took place. As Turner et al. (2012,
p. 7406) write: “In these elections, mayors were
elected to serve as officials for rural communes that
coincide with preexisting cantons which have been
led by customary authorities (chefs du canton). The
creation of the communes and the election of may-
ors and “conseillers communaux’ (representatives in
commine commissions) represent ...on-the ground
steps of decentralization and democratization of gov-
ernance...”.

The reform has also included a delegation
of greater fiscal autonomy to the sub-national
administrative layers above the communes,
namely the départements and régions. However,
Niget’s tax system comprises of a number of
salient features inherited from the French
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colonial period-reflective of the centralized
operation in the French colonial system. This
means that the central government taxation
generates much more revenue than the lo-
cal taxation, and that revenue generation in
sub-national administrations remains con-
strained.

Given the economic importance of the
livestock sector and the rights of pastoral
peoples, the Nigerien government has under-
taken to construct a particular legal frame-
work on pastoralism. The law no. 2004-048
of 30 June 2004 serves as the framework
legislation for the livestock sector, including
all clauses pertaining to animal treatment
and public health, ownership, transport and
trade etc. The law no. 61-06 of 27 May 1961
established the pastoral zone (Zone Pastorale),
stretching as a band from the west to the east
of the country, prohibiting agricultural activ-
ity and the holding of private property in the
zone entirely reserved for livestock herding,
South of this zone, the decree No. 97-007 of
10 January 1997 recognizes the legitimacy of
livestock corridors and grazing territories (fer-
roirs dattache) both in the pastoral zone and in
the agricultural land.

This legislative framework has however
been found conspicuously vague with regards
to the fundamental rights of pastoralists
and herders, including lacking formal legal
recognition of the pastoral land use and the
informal management arrangements, which
distribute water and grazing rights (see also
Thébaud & Batterbury, 2001). Thus, in 2010,
after ten years of extensive political negotia-
tion, the ordinance no. 2010-029 of 20 May
2010 (the Loz Pastoral; i.e. the Pastoral Law)
was signed in Parliament. This piece of legis-
lation sanctioned, for the first time, the right
to mobility for livestock herders. For instance

(13

article 3 reads: “... mobility is a fundamental right

of herders, nomadic pastoralists and transhumants, a

right recognised and guaranteed by the State and local
government authorities. . .Mobility is a rational and
sustainable manner in which to use pastoral resources
and cannot be prevented except on a temporary basis
and for reasons threatening the security of people, ani-
mals, forests and cultivation in conditions as described
by law” (de Jode, 2010, p. 54). The ordinance
also prohibits any form of appropriation of
pastoral land, whether under the public do-
main of the state or under the collective
management of herders. It also stipulates the
possibility for herders to register use rights
in common property regimes (which how-
ever ultimately remain owned by the state)
in order to protect collectively owned areas
against privatization.

The Pastoral Law forms part of a substan-
tial policy reform sweeping over the West
African region during the last 15 years to fa-
cilitate livestock mobility, including both na-
tional reform and trans-border agreements.
It has been spurred by a discourse, which
— at least in principle — rejects the negative
perceptions of pastoralism and instead rec-
ognises that it comprises an important live-
lihoods strategy in unstable environments
(Hesse and Cotula, 2006; de Jode, 2010).
It also comprises a reaction towards the
increasing privatisation of public and com-
monly owned land through the fencing of
grasslands to protect plots for rain-fed agri-
culture and industries such as mining. Ow-
ing to such pressures, cattle corridors that
have previously been governed by custom-
ary institutions have often-times fallen into
disrepair and institutions have collapsed,
linked to conflicts between cattle herders,
sedentary farmers, and other users of the
land. The Pastoral Law is often heralded as
a progressive piece of legislation, respond-
ing to the modern need of livestock herding
and the pastoral way of life (e.g. Zakara et
al., 2011).

21
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3.1 The Code Minier:
radioprotection and environmental
impact assessment

The legal foundations of environmental gov-
ernance spelled out in the Mining Law (Lo/
Miniere) of 1993 are operationalised though
the implementing decree of 2006 (Govern-
ment of Niger, 2006a). It specifies the status
of all mineral wealth as the property of the
state, with right to assign national or interna-
tional persons or legal entities the permission
to undertake exploitative actions, including
necessary infrastructural constructions, land-
scape management and withdrawal of water
resources. Environmental authorities are en-
titled to specify protected areas (ones inter-
dites), in which exploitation cannot take place,
and shall in general supervise the activities.

In the cases where exploitation or prospec-
tion will lead to appropriation of land and the
overruling of land claims of existing owners
and/or users, compensation should be pro-
vided. The rules on compensation are out-
lined in decree no. 2009-224/PRN/MU/H
on the expropriation for public purposes and
the ordinance no. 99-50 of 22 November 1999
specifying the alienation tariffs applicable to
the entire national territory and all types of
land titles, whether this concerns settlements,
agriculture or pastoral livestock herding.

The frontline environmental agency man-
dated to implement the general environmental
law (law no. 98-56 of 29 December 1998) in
the establishment of uranium mining opera-
tions is the national Environmental Impact
Assessment Bureau (Bureau d’Evaluation Envi-
ronnementale et des Etudes d’Impact — the BEEET)
established with the decree no. 2000-369/
PRN/ME/LCD. To guide its operation, the
decree no. 2000-398/PRN/ME/LCD stipu-
lates the activities, which must be subject to
an environmental impact assessment (EIA).
The administrative procedures for the EIA

22

are set out in the decree no. 2000-397/PRN/
ME/LCD (BEEEI, 2005).

In the application for a mining permit, the
project promoter must submit a completed
EIA, including an environmental and social
management plan (Plan de gestion environmental
et social) and a plan for the rehabilitation of
the site (plan de rammenagement). This approach
follows the Polluter Pays Principle in that the
project promoter is held liable to mitigate or
compensate for all identified impacts. The
Terms of Reference (TOR) for the EIA is
drafted by the project promoters and verified
by the BEEEI The provisionary assessment
repott (rapport provisoire) must be presented in
a public consultation (audience publique) follow-
ing BEEETI’s verification mission to the site.’

Of specific relevance to the uranium min-
ing sector is the surveillance and control with
regards to radioprotection. These functions
are undertaken by the National Center for
Radioprotection (Centre National pour la Radio-
protection— the CNRP), located under the Min-
istry of Health. The CNRP was established
in 1989 and subsequently reformed in 2006
through law no. 2006-18 of 21 June. The law
no. 2006-17 of 21 June, with its implementing
decree, specifies the required measures for ra-
dioprotection. This includes the application
of international protection norms following
the International Atomic Energy Agency
(IAEA) and French governmental standards,
and the specification of maximum exposure
doses for workers and local populations.” A
decree with emphasis on radioprotection in
the mining sector has been drafted in a gov-
ernmental committee convened by the Min-
istry of Health, in which mining corporations
such as Cominak and Somait participated.®

® Interview #9
7 Interviews #9, 18, 19

8 Interview #13
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When the IAEA released its new standard on
the risks associated with long-term radioac-
tive exposure, Cominak also supported the
CNRP in outlining its response.” A more de-
tailed standard for site rehabilitation is now
being prepared, also with support from the
IAEA and with involvement of several min-
ing corporations.”” Similarly, ministry staff
reported that early improvements in environ-
mental regulations, including the impetus for
establishment of the BEEEI, came from the
demand for higher environmental standards
by some foreign companies. Several projects
were at that time abandoned after several
years of research and deployment of military
forces to protect the sites, owing to a concern
from investors with a lack of environmental
considerations."

As regards routine monitoring, corpora-
tions are required to submit one report per
semester on environmental impacts and one
on radioactive exposure. The allowable expo-
sure dose for local populations is estimated
jointly by the CNRP and the corporations
based on scenario analysis, which combines
different sources of exposure (food intake,
water consumption etc.) into a measure of the
total estimated exposure. In addition, routine
inspections are conducted annually through
joint efforts of the CNRP and the site man-
ager.””

As part of the Economic Community of
West African States (UEMOA), Niger is
also expected to comply with the Code Minier
Communantaire (regulation no. 18/2003/CM/
UEMOA of 23 December 2003). However,
in practice the UEMOA code appears to add
little to the governance in the sector, in part

? Interviews #20, 21
19 |nterviews #20, 21, 1, 2
"M Interview #3

12 Interview #13

provided that the West African countries are
in mutual competition for international in-
vestors.”

Above and beyond public regulations,
mining companies have adopted several in-
ternational CSR standards. Operators under
the AREVA Group, such as Somair and
Cominak, are ISO 14001 certified (on envi-
ronmental management systems). Cominak
was accredited to ISO 14001 in 2002 and
Somair in 2001. Both companies are also
accredited under the occupational health
and safety standard (OHSAS 18001) in
2007 (see also Capus et al., 2005)."* The ISO
14001 standard for environmental manage-
ment systems sets out requirements that are
audited to obtain certification. However,
as stated by ISO (2012), “/t/his International
Standard does not establish absolute requirements
for environmental performance beyond the commit-
ments, in the [company’s] environmental policy, to
comply with applicable legal requirements and with
other requirements to which the organization sub-
scribes, to prevention of pollution and to continual
improvement”.

4. CONTRIBUTIONS FROM
DEVELOPMENT COOPERATION

In order to ensure national coordination
and general compliance with the Paris
Declaration, strategies are expected to be
commonly guided by the national Poverty
Reduction Strategy Paper. Niger adopted
its updated strategy for the period of 2008-
2012 in the shape of an Accelerated Devel-
opment and Poverty Reduction Strategy
(SDRP). The first strategy was launched in

13 Interviews #3, 14

' Interviews #18, 19, 20, 21
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2002, and later revised in 2007, to serve as
a coordinating instrument for implementa-
tion. This has included two economic and
financial programmes supported by the
Poverty Reduction and Growth Facility
(IMF, 2008).

With the new national government taking
seat in 2010 a new long-term vision is being
prepared, namely the Development Strategy
for Sustainable and Inclusive Growth ($#7az-
egie pour la developpement durable et croissance
inclusive). Awaiting the finalization of this
strategy document, the Economic and So-
cial Development Plan 2012-2015 (Plan de
Developpement Economigne et Social - PDES)
(Ministry of Planning and Community De-
velopment, 2012) comprises the key guid-
ing document for the ongoing preparation
of a new strategy for donor support. A key
motivation in moving from the PRSP to
the PDES was the desire to define develop-
ment in broader terms than poverty allevia-
tion and fully spell out the ambitions of the
country.”

Linked to the revision in strategy docu-
ments, the Executive Secretariat of the Rural
Development Strategy (Secrétariat Excécutif de
la Stratégie du Développement Rural), which has
previously served as the main coordinating
state body on rural development, has been re-
placed with the “3N Initiative” for Food and
Nutrition Security and Agricultural Develop-
ment (Initiative “3SIN” pour la Securité Alimentaire
et Nutritionelle et le Developpement Agricole — les
Nigériens Nourissent les Nigériens). The strategy
document 2012-2015 of this initiative out-
lines the aim to raise 2 M USD for its imple-
mentation. The expected increased revenue
from the mining sector is included as a main
funding source, together with increased ex-
port revenue from agricultural and livestock

15 Interview #4-5
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produce (High Commission of the Initiative
3N, 2012).

The PDES spells out the goal to more than
double exports from the mining sector by
2016 with the assumption that this will sig-
nificantly contribute to reduce poverty and
achieve development objectives. Specifically,
the following needs are put forward:

* to address weaknesses in managing price
and revenue volatility, and increase the fi-
nancial return;

* to continue the efforts in current reforms
undertaken since 2011 to strengthen audit-
ing capacity of the state to ensure stricter
control with mining corporations in their
fiscal compliance;

* to improve the transparency in the state’s
use of revenue;

* to diversify the exploitation and address
the limited knowledge of mineral depos-
its and further develop the capacity for re-
search and prospection;

* to improve the coordination between the
mining and environmental sectors and
their limited human and institutional ca-
pacities;

The shift in strategy documents is timely
since most donors’ country strategies and
programmes for Niger are naturally com-
ing to and end during 2012-2013. Based on
the Nigerien strategies a roundtable event
with over 300 participants and 56 delega-
tions from the major bilateral and multi-
lateral partners was held in Paris in No-
vember 2012. Niger succeeded in securing
close to billion 3.7 Euro in donor pledges
for the period 2012-2015 (Reuters, 2012).
In forthcoming implementation, the Ni-
gerien government is hoping to improve
the alignment of donors in response to ex-
periences of disorganization in the past. In
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fact, several high-level officials commented
on the existence of difficulties in obtain-
ing adequate alignment and coordination
among the foreign donors (see also SEE,
2010).1

4.1 Review of aid flows to Niger

The influx of donor funding and techni-
cal support varies in response to political
agreements and has over the decades been
periodically constrained by donor con-
cerns with political instability and limited
absorptive capacity (World Bank, 2003;
Lund, 1997). Most recently, the European
Commission suspended development coop-
eration 2009-2011 when former President
Mamadou Tandja was seen to unconstitu-
tionally attempt to remain in office, thus
breaching the rule of law and elements of
the Cotonou Agreement between EU and

ACP states (African, Caribbean and Pacific
Group) (Council of the European Union,
2011).

Niger received an interim debt relief in
2000 and in the period 2005-2010 a total of
Euro 1,139 Million in development coopera-
tion via grants, loans and debt relief (provid-
ed its status as Heavily Indebted Poor Coun-
try) (Figure 4). As registered by the Ministry
of Economy and Finance (2006-2011), the
five largest donors in terms of non-refund-
able grants in the period were the European
Development Fund (EDF), the International
Development Association (IDA) under the
World Bank Group, UNICEF, the French
Development Agency (AFD), and the World
Health Organization (Figure 5). While mul-
tilateral donors thus now shoulder most of
the support, in the 1990s, bilateral donors
were dominant, with France being the larg-
est donor (Lund, 1997).

Figure 4. Development cooperation finance to Niger 2005-2010
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Figure 5. Principal donors to Niger 2005-2010
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As mentioned above, the evaluation for the pe-
riod 2000-2008 of the donors representing over
50% of the aid budget (the European Commis-
sion, Belgium, France, Denmark and Luxem-
bourg) found that rural development and food

security programs ranked second with 19% of
the funding (SEE, 2010). Review of the Aid-
Data repository, for all donors to Niger, simi-
larly ranks emergency relief and disaster risk
reduction (incl. food aid and post-conflict re-

Figure 6. Disbursements per sector to Niger 1964-2010
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Figures are in USD millions, derived from AidData based on available purpose codes. The
registry of disbursements in AidData is incomplete but the most comprehensive available.
For details on the methodological limitations associated with the use of the AidData database

see Tierney et al. (2011).
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construction) second after general budget sup-
portand actions related to debt relief (Figure 6).
In the period 1964-2010, 11.3 USD billion were
committed from development cooperation to
Niger. Of the disbursed funds recorded, emer-
gency relief and disaster risk reduction received
close to 13% of total donor funding recorded
for the period, only surpassed by macro-eco-
nomic support and debt relief. Meanwhile,
general environmental protection received less
than 2% of donor funding;

The mining sector received close to 1% of
the total aid budget during 2005-2010 (Min-
istry of Economy and Finance, 2006-2011).
In total, the AidData repository lists 39 donor
commitments to the Nigerien mining sector
1974-2007, principally from France (14), Ja-
pan (11), the European Communities (6), and
Canada (5). However, only six of these appear,
from the available data, to have resulted in dis-
bursements. They focused on the promotion
of the mining sector and its general fiscal man-
agement, without specific mention of the envi-
ronmental governance of the activities.

4.2 Interventions in the sector
Two examples of targeted donor support to
the mining sector with potential relevance to
its environmental governance were recovered
during this study. This concerns the Program
to Strengthen and Diversify the Mining Sector
(Programme de la Renforcement et Diversification du
Secteur Minier — the PRDSM) and the Extrac-
tive Industries Transparency Initiative (Initiative
pour la Transparence dans les Industries Extractives).
Moreover, this section describes a forthcoming
World Bank-funded program to support the
revision of the Code Minier. It also summarises
examples of support channelled via non-state
partners, such as NGO networks.

The PRDSM is financed by the EDF with
the aim to strengthen the state’s capacity to

promote the mining sector in collaboration
with domestic and international investors, and
to regulate the sector, most notably in regard
to socio-economic obligations (European
Commission, 2008b). While the implementa-
tion period ran until 2010, it was subsequently
prolonged until Dec. 2013 after the freezing of
funding associated with the 2010 political tur-
moil (European Commission, 2010). A previ-
ous program (Programme dappui du developpensent
du secteur minier — the PADEM) was financed
1987-90, focusing solely on the search for min-
eral deposits.”

The PDRSM contains two axes of imple-
mentation. The first is in the area of diversifica-
tion into other minerals than uranium in prior-
ity zones defined by the Ministry of Mines and
Geology. Second, a capacity-building compo-
nent aims to improve the public sector services
in the mining zones to augment medical and
health provision, receiving close to 19% of the
total budget (Table 2). This support represents
post-damage control and does not aim at en-
vironmental governance of the mining activi-
ties per se. Close to 100 people in the Ministry
of Mines and Geology have been engaged in
training activities, principally covering themes
such as information systems management,
prospection, and fiscal monitoring. These train-
ings have not involved environmental or public
health agencies.” More direct support to im-
proved environmental governance of the ura-
nium mining is represented by the program’s
funding to select NGOs with a total 400,000
Euros, focusing on improving local governance
in the mining zones and addressing the negative
impacts of uranium and gold mining. Moreo-
ver, it has supported the work of the EITT with
100,000 Euros to staffing and trainings."”

7 Interview #10

'8 Interview #10

"% Interview #33
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Table 2. Activity list and original budget in the PDRSM (Euro millions)

Activity Funding
Reconstruction of the sanitation in Arlit 3.58
Waste water treatment in towns of Arlit and Akokan 1.46
Institutional strengthening 4.13
Geological information system 2.59
Airborne geophysical survey 13.03
Geological cartography and strategic prospection 1.22
Prospection for industrial material deposits 0.55
Small enterprises and artisanal mining 1.70
Management unit 5.49
Control and evaluation 0.32
Other and unforeseen costs 0.93
Grand total 35.00

Sonrce: BEuropean Commission, 2010.

The EITI provides a global standard for reve-
nue transparency through publishing of pay-
ments received by governments from mining
corporations, including the full overview of
revenue sources from the extractive indus-
tries (EITI, 2012). It was launched in Niger
in 2005, and March 2011 Niger was conform-
ing to all elements of the standard, as the first
Francophone West African country (CNC,
2011). Since 2008, information on the finan-
cial flows between mining corporations and
the Nigerien state has thus been available and
is verified by an external expert.

The state accounts are audited by the Court
of Auditors and the declarations of corpora-
tions are audited by their own internal audi-
tor, accountable to the corporate shareholders.
The external expert, in verifying the pay-
ments, does not undertake an actual audit but
assesses if the conciliation between the state-
ments of corporations and state is ‘probable’.
In line with the EITT standard, the EITT Ni-
ger is coordinated through the Comité National

28

de Concertation (CNC) with representatives
from government, civil society and corpora-
tions. The political importance of the CNC is
evident from events in 2008 surrounding the
imprisonment of the Minister of Justice. Cit-
ing concerns with breach of the rule of law,
civil society organizations ultimately opted for
leaving the CNC as a means of exerting pres-
sure. The Minister was subsequently released
from prison, whereupon the NGOs returned
to the CNC (ROTAB, 2009).*

The implementation of EITI was initiated
by the Nigerien government with support
from national civil society through the inter-
national Publish What You Pay campaign.”
In fact, several of the NGOs, which today
play an important role in the monitoring of
the mining sector, were established during
this petiod to promote the initiative.”* The

20 |nterview #14
2 Interviews #4,5

22 |nterviews #22, 23, 24
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EITT is the first initiative to this end in Ni-
ger, and was repeatedly cited among contrib-
utors to this study from NGOs and govern-
ment offices as a land mark initiative that has
changed the playing field considerably. With
the improvements in revenue transparency, a
window of opportunity is by many foreseen
to intelligibly identify how the state may in-
crease revenue generation. As expressed by
one NGO director: “Given the overview created. ..
the EI'TI should now move forward and consider how
the financial resources are actually managed. And
identify new [ways] to increase the revenue” >

In recognition of weaknesses in the cur-
rent framework legislation for the mining
sector, preparations are being made for a
Jfortheoming revision of the Code Minier. The re-
vision will be part-financed and supported
through a World Bank project. This project
de Croissance — the PrACC) is expected to
provide a six-year programmatic support.
The objectives are to improve the business
climate through fostering foreign invest-
ments, exports, and business developments,
and boost the general competiveness (World
Bank, 2012). The foreseen contributions in-
clude legal revisions to stimulate diversifica-
tion, and institutional strengthening aimed
at improving the efficiency in the extractive
industries. This includes support to the ne-
gotiation capacity of the state in contracting
and interactions with foreign investors. Ref-
erence is also made to the need of strength-
ening the environmental management in
mining operations; however in the available
documentation it is not specified what frac-
tion of the total envisioned budget of close
to USD 12.5 Million will be allocated to the
implementation of environmental and social
objectives in the mining sites.

B |nterviews #15, 16, 17

Development cooperation also provides im-
portant financial support to non-state partners
in Niger. Notable examples included activi-
ties of Nigerien NGOs such as the Group for
Reflection and Action on the Extractive In-
dustries (GREN) and the Network of organi-
zations for transparency and budget analysis
(ROTAB), with support from international
NGOs such as Oxfam and development agen-
cies such as Swissaid (see also ROTAB, 2012).
In fact, GREN staff explained that they part-
ner with five different external organizations,
each supporting a specific organizational or
programmatic component.* Similar support
is now sought by the pastoral umbrella or-
ganization the Collectifs Agro-Pastoral Au Niger
(CAPAN), now seeking to mobilize on the
issue of co-habitation between herding/pas-
toralism and the mining industry.”® However,
according to NGO staff, civil society organi-
zations based in or operating in the affected
mining zones often have considerable diffi-
culty accessing international funding,

5. SITUATION ANALYSIS
- THE STATE OF
IMPLEMENTATION

This section outlines the status of imple-
mentation of the existing legislative and in-
stitutional framework, drawing principally
on primary evidence from the interviews.
The observations on impacts and risks ar-
ticulated by interviewees centered on two
key problem areas: environmental impacts
in the mining zones and the appropriation
of pastoral land and other resources. These
impacts and risks were commonly linked to

2 Interviews #15, 16, 17
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the third issue to be discussed in this sec-
tion, namely the weak capacity of state and
sub-national government administrations to
implement and enforce existing legislation.
The first part thus centers on the direct im-
pacts in the mining zones primarily affecting
the local settled population and workers; the
second emphasizes the impacts specific to
the pastoral communities; and the third and
final part looks at the underlying systemic
issues spelled out by the contributors as to
why such impacts occur despite progress in
establishing an extensive legislative and in-
stitutional framework.

5.1 Adverse environmental impacts

The main area of concern expressed by in-
terviewees was radioactive pollution. NGOs
voiced concern that the extraction and treat-
ment of the uranium ore by corporations was
frequently not following legal norms (see also
Box 1). This included that radioactive debris
is freely deposited and thus contaminates
sediments and water bodies, and that radio-
activity is exceeding the permitted exposure
dose in public buildings such as schools (see
also ROTAB, 2012; Daouda, 2012)%*. In one
account from Azelik, reference was made to
radioactive pollution of water bodies, and
that this has led to birth defects and bodily
deformities in the local population.”” Oth-
ers observed that vehicles used in the mines
are subsequently sent in circulation in society
without required treatment. As one contribu-
tor commented: “I'he dangers are evident: radioac-
tive waste ... is stored in free air... This fact is well
known. .. exceeded exposure levels are found in the

schools, in the air, water...”.*®

26 Interviews # 15, 16, 17, 22, 23, 24, 25, 26, 29

27 Interview #26

28 |nterview #25
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A number of specific issues connected to wa-
ter resources were highlighted, including its
role as a pollution carrier and as a scarce re-
source utilized by the extractive industry. Lo-
cal populations and pastoral people rely on
drinking water, which they fear is contami-
nated, posing risks for people as well as ani-
mals. In water scarce surrounds, NGOs found
it startling that corporations were allowed to
extract water freely without paying the tariff,
which applies to other water users (cf. ordi-
nance no. 2010-09 of 1 April 2010 and the
decree no. 2011-405/PRN/MH/E of 31 Au-
gust 2011). Several examples were provided of
water being extracted from groundwater aq-
uifers, which are no longer replenished.” Al-
together, criticism was raised that the industry
is depleting the finite water resources in the
semi-arid environments and thus undermin-
ing the possibility for other livelihoods.

In addition to the local population, the
workers in the mining operations were seen
as particularly vulnerable to the environmen-
tal and health risks. Several NGOs criticized
the corporate management for lack of com-
pliance with the norms for radioprotection
and health sutrveillance. Reference was made
to a lack of medical staff, as required by law.
One particular example was the case of the
Observatoire de la Santé (Health Observatory) in
Arlit, managed by the AREVA Group. This
health observatory was established in 2010 by
AREVA, who reported that several NGOs
are now involved in oversight of its opera-
tion.”” However, as expressed by these organi-
zations, the observatory had been put in place
only after 40 years of mining operation and
only as a response to persistent pressure from
civil society.” Another point of criticism was

2 Interviews #15, 16, 17, 25, 27, 28, 29
30 |nterviews #18, 19
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that the observatory is funded and managed
within the AREVA structure, which is seen to
compromise its ability to provide independ-
ent expert opinion on radioactive exposure
and health.” In this view, the observatory has
not addressed the complaints on lack of com-
petent medical support to workers and pro-
vision of grievances procedures for workers,
who have fallen ill during their employment
with the AREVA Group. Several reports also
shared of a lack of compensation for work-
related illnesses. ROTAB staff expressed the
situation as follows:

“Until now there have been no single
case of work-related illness formally
identified in the country...only one
case has been identified; this was a
worker who returned to France and
fell ill there - he was identified to have
a work related illness and received
compensation...but in Niger, no! How
come French workers are returned
to France after six months to avoid
long term exposure [while] workers
from Niger are not protected in this
way?”.

Box |. The case of the EIA for Imouraren SA

Many of the issues were during the field visit acutely expressed in regard to the
controversy associated with the EIA for the new AREVA mining operation at
Imouraren. NGOs criticized the AREVA Group for non-compliance with the
procedures on EIA: The assessment had made no mention of the intention to
apply lixiviation techniques (i.e. controlled leaching of acidic substances) on
the site, and one chapter had been presented in English (Nigerien law requires
the document to be entirely in French to ensure the access to information). The
rehabilitation plan had still not been made available by the deadline required by
law, namely within three years from the signing of the mining permit in 2009.

These complaints were publically communicated in a press release in Sahel Di-
manche by the two NGOs AGHIR IN'MAN and CRITAD (Daouda, 2012).**
In its rebuttal in the same newspaper, Imouraren SA rejected all criticisms: The
decision to increase the use of lixiviation emerged in response to new techni-

cal and economical analyses, and the treatment of all mineral extractions by
lixiviation was expected to reduce the use of water resources in its processes.
The company’s technical tests had demonstrated a >90% retrieval rate of the
chemicals from the sediments. It was also explained that the EIA would in-
deed be revised based on the changed treatment method, which in fact would
lower the environmental impact. The English text was provided in an annex
to the EIA, concerning the details on the lixiviation installation and not in the
main text (Imouraren SA, 2012). While the debate between NGOs and min-
ing companies took place, governmental agencies did not intervene to provide
consolidated information to answer the questions — most of which thus appear

untresolved.

32 Interviews #15, 16, 17,22, 23, 24
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5.2 Appropriation of pastoral land
and natural resources

NGOs and civil servants broadly consented
that the common property regime for pasto-
ralism and livestock herding was proving in-
effective in protecting pastoral land claims.
In this view, pastoral territories are exten-
sively appropriated by the state for mining
purposes without relinquishing the required
compensation.” In effect, the common
property regime is by default interpreted as
state property without respect for the use
rights granted with the pastoral legislation.
Some quotes from the interviews may serve
to clarify the concerns expressed:

“The approach of the state is based on a
lack of respect for pastoral rights - they
don’t feel obligation to respect the Zone
Pastorale”.”

“The rights of the livestock herders
are hardly ever taken into considera-
tion... the land is considered as public
lands of the state”*

“...if there is no agricultural activity
then land is considered as unused and
open for exploitation. Pastoralism is ig-
nored, and mining proceeds throughout
the Zone Pastorale”.”’

“...we are not against the extraction,
or the international corporations — but
we are in favour of a system where there
is a place for everyone; for a co-existence

between the mines and the herders”.?®

NGOs reported how the state gives advan-
tage to settled agricultural communities, vil-

* Interviews #11, 12, 15, 16, 17, 26, 27, 28, 29
35 Interviews #27, 28

36 |nterviews #11, 12

7 Interview #29

38 |Interview #26
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lage chiefs and commune executives while
disregarding pastoral rights. Complaints were
aired that pastoral enclaves and livestock cor-
ridors are often-times sold off by heads of ag-
ricultural communities. While a village may
mobilize to negotiate with the corporations
to ensure compensation for the loss of land,
pastoral groups are disadvantaged through
their transient presence.” Indeed, AREVA
explained that they have to date not involved
any pastoral NGOs in their local partner-
ships.*

The appropriation of land may be com-
menced with the first prospection activities,
with the eviction of people and/or distut-
bance of livestock herds through the use of
heavy vehicles and military escorts. There are
also reports on military personnel hunting
freely in protected areas and on endangered
wildlife.* During extraction, waste bins and
toxic dumps have been discovered by herd-
ers, deciding to vacate the zones because of
concerns with animal and human health.
The roads constructed for transport, which
are transecting traditional pastoral land, have
killed both animals and children.* Mining
corporations may prohibit livestock corridors
on their perimeters and the newly constructed
oil pipelines effectively block livestock migra-
tion routes. These impacts of the expansion
of mining activities, combining with simulta-
neous expansion of agricultural activity, are
pushing herders further north to avoid con-
flicts and find available land areas with less
forage and scarcer water resources.®

The degree to which the expanding min-
ing research, prospection and exploitation in-

39 Interview #29
0 Interviews #18, 19
4l Interviews #26, 30
“2 Interview #26

43 Interviews #27, 28
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Figure 7. Concentration of livestock herds and their movements as of 20 July 201 |
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fringes on what has traditionally been pastoral
land can be partly discerned from a compari-
son of the cadastral map held by the Minis-
try of Mines and Geology (Figure 1) and the
map showing livestock concentrations and
migration, held by CAPAN (the umbrella or-
ganization for all pastoral NGOs in Niger)
(Figure 7). As can be witnessed, mining ac-
tivities are carried out on a significant part
of the Zone Pastorale, as well as in livestock
corridors in the agricultural zone. Further,
one must consider the considerable livestock
herding activity — and pastoral way of life
— north of the Zone Pastorale. From the count
of livestock vaccinations carried out in 2011
(CAPAN, 2012) one observes that the region

of Agadez hosts close to 15% of the over 5
million bovines, 1% of small ruminants, and
14% of camels of the national total. It is simi-
larly explained that while the major livestock
corridors are located further south, signifi-
cant seasonal movements occur way north
in Arlit, critically dependent on groundwater
aquifers, oases and springs.** Also the FAO
Country Profile for Niger notes the reliance
of transhumance on the département of Arlit
(FAO, 2001). Clearly, the northernmost re-
gion, where the uranium mines are located, is
considered an important habitat for pastoral
peoples and their livestock (see also Box 2).

“4 Interviews #26, 27, 28, 29
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Box 2. The case of the area of Azawak,
Tamesna, and the Vallée de I'lrhaser

Some parts of the common pastoral property
regime play a particularly important role. As
narrated by one pastoral NGO director, the
area of Azawak, Tamesna, and the Vallée de
I'Irhaser contains sediments that contain high
salt concentrations, serving as an important
source for livestock. Herders bring their ani-
mals to this area in the period July-September
to let their animals drink from the salt-rich
waters. The Cure Salée, a feast to celebrate
and benefit from the once-per-year encounter
between pastoral and transhumant tribes and
peoples, is held in September. This provides
an occasion for nomads to exchange valuable
information on pastures, weather conditions,
and the lives of relatives and friends (see also
Joseph, 2008). In 2011, the new Chinese ura-
nium mining operations in Azelik were com-
menced, only 20 km from the area hosting
invaluable resources and forming the base
for this critical socio-environmental pastoral
institution. This exemplifies how the urani-
um mining infringes on livelihoods and land
rights, and how such impacts can only be un-
derstood in recognition of local geographies
and pastoral ways of life.

5.3 Weaknesses in government
capacity

The complaints from civil society organiza-
tions and civil servants were rejected by the
representatives from the uranium mining
corporations. Staff in the AREVA Group
acknowledged that in the eatly years of the
mining operations there was less regard of
the environmental risks, and the radioactive
waste was often placed directly on the soil
and allowed to pollute sediment and water
bodies. However, it was explained that this
practice has now changed and that all na-
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tional legislative requirements are indeed fol-
lowed.* In fact, the credibility of the NGO
complaints regarding non-compliance with
environmental regulations was questioned,
with the AREVA Group perceiving such
criticism as part of a strategy to pressure the
companies to increase the financial support
to local development projects.*®

Notwithstanding, all interviewees for this
study, irrespective of affiliation, acknowl-
edged that considerable shortfalls exist in
the capacity of the public administrations
to monitor and guarantee compliance. This
critique, variously expressed, centered on
five areas with significant implementation
challenges: 1) the repartition of revenue in
the mining zones to support environmental
management, 2) the implementation of the
pastoral law and the land tenure reform to
safeguard resource rights, 3) the application
of the EIA procedures, 4) general capacity
constraints in governmental agencies per-
taining to environmental enforcement, and
5) ambiguities or weaknesses in the legisla-
tive framework per se.

As concerns the repartition, it was com-
monly expressed that the communes have
considerable challenges in applying the prin-
ciples of revenue allocation. Communes are
seen to allocate the funds to cover staff sala-
ries or military expenses (in addition to the
funds lost through corruption), rather than
following the mandated principles of alloca-
tion. In some cases, the proper procedures
were undermined by conflicts between peo-
ple and between communes struggling to
secure the finances.”” As expressed by the
Director General of the Ministry of Inte-
riot: “...there is a lack of human resonrces, and the

4% Interviews #18, 19, 20, 21
¢ Interviews #18, 19, 20, 21
7 Interviews #15, 16, 17, 20, 21, 22, 23, 24, 25
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logistics are missing. There is a need to strengthen the
capacity. In particular there is a problem with elit-
ism that has to be addressed. In many communes. ..
mayors cannot even read or write”.*> When re-
ceiving project proposals from communes
in the mining zones, the AREVA Group
has found that many are linked to narrow
interests and not representing the public
interests of the commune constituency. A
well recognised underlying reason for the
weaknesses in the local administrations is
the nascent nature of the decentralisation
reform and that the communes, just as the
Département and Régions, were only cre-
ated in 2004. Sub-national administrations
in the mining zones are often not priori-
tized.” Also national agencies suffer from
the financial constraints. For instance, in the
Ministry of Mines and Geology, the ONA-
REM has not recruited one single new staff
during the last 15 years.”” Given the limited
government capacity to monitor compliance
and implement local development objec-
tives, NGOs play an important role as local
development partners to the mining corpo-
rations. However, corporate staff has found
that such collaboration is constrained by a
lack of coordination between NGOs, where
involvement of some may lead to criticism
from others. More recently, the AREVA
Group has observed that the communes
are starting to find their feet and take their
mandated role, thus gradually replacing the
NGOs as the primary dialogue partners for
the mining corporations.”

As regards the protection of pastoral land and
natural resource rights it was generally explained
that the pastoral law and related land tenure

8 Interview #7
* Interview #7
50 Interview #3

U Interviews #18, 19

reform is encountering much inertia in its
implementation. Notably, despite the passing
of the Pastoral Law in 2010, there is yet no
implementing decree. This is seen to handi-
cap the government staff and prevent the ap-
plication of the law in court cases. Pastoral
NGOs explained that the inertia partly owes
to resistance from actors with an interest in
blocking the implementation of the law, since
it threatens their privileged claims to land
and resources secured through force.”® In
practice it has proven rather complex to sanc-
tion pastoral use rights legally, preventing
claims for compensation by pastoralists upon
encroachment by mining operations. Few, if
any, pastoralists have yet applied for legal rec-
ognition of their ferroirs dattache. 1f the claim
is already recognized locally then few people
will bother with the registration, and if the
claim is disputed then experience has shown
that legal recognition will not be granted.”
According to the national Secretariat of the
Code Rurale close to 80% of local land rights
commissions are established, but the 20%
missing is mainly in pastoral territories:

“The northern regions are the last parts
[of the country] covered by the imple-
mentation of the Code Rurale. Its Com-
mités Foncicres are not yet in place...
they lack capacities and information, and
many don’t have logistics. For instance, in
all northern regions there is no single ve-
hicle to support visits and travels... it has
also been influenced by the security con-
ditions since the Code Rurale has been
primarily implemented through foreign
partners [who have recently avoided the

northern mining zones|”.**

52 Interviews #27, 28, 29, 30
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One particularly problematic area concerned
the application of the EILA procedures, acknowl-
edged to be associated with considerable dif-
ficulties by both NGOs and civil servants.”
One major criticism from NGOs was that
assessments often are partial and exclude im-
portant impacts on local populations, their
livelihoods, and natural resources such as
water bodies. In this regard, it was frequently
acknowledged that the regard for pastoral
land claims was very limited (see also CARE
Niger, 2009). The compulsory public consul-
tation was seen to commonly be very opaque,
with civil society organizations struggling to
access the documentation. However, it was
also acknowledged that many NGOs lack
competence to assess the highly technical
EIA documentation, inhibiting their ability
to properly monitor the application of the
regulations.™

As expressed by one program manager,
describing a recent case: “/the local population]
never saw the EIA, it was only presented [verbally]
in a hearing, which was not really consultation but
more a presentation and the people involved seemed
to know little about the assessment”. NGOs also
explained that an underlying reason for the
ignorance of considerable environmental im-
pacts is that project promoters are allowed to
prepare selective TORs for consultants and
that the Environmental Impact Assessment
Bureau (BEEEI) has limited capacity to vali-
date the draft TOR. For instance, possible
impacts on pastoral land and resource rights
will be assessed in a separate document to the
EIA core text only if this is specifically re-
quested through the TOR. The existence of
these challenges was confirmed by civil serv-
ants, with one centrally placed ministry staff
commenting:

55 Interview #3

5 Interviews #15, 16, 17

36

“The EIA process [depends on] coordi-
nation between the Ministry of Mines
and Geology and the BEEEI, but the
latter is often very slow in responding
and they lack financing to undertake
their work... the practical question of
implementation is... difficult”.

The Director of the BEEEI was acutely
aware of the criticisms from civil society and
explained that:

“...This is why the civil society criticizes
us and believes we are negligent, but we
just don’t have the resources to carry
out all steps and procedures. Currently,
there is one person in place in the bu-
reau to verify and respond to all mining
project applications. This has been the
situation since 2000. It means that it is
unfortunately not possible to undertake

2 57

all verification missions...

The Director of BEEEI further explained
that their representatives in the regional gov-
ernments suffer from a shortage of staff and
technical equipment, including the absence
of equipment to monitor radioactivity and
trained specialists. He also acknowledged
that they have not yet had the capacity to
develop standard guidelines on TOR prepa-
ration, which means TORs are written on a
case by case basis by project promoters.

The general concern regarding limited /Zaw
enforcement capacities in government agencies Was
also expressed by corporate staff. In several
cases the mining corporations fund and oth-
erwise support the training of the very agen-
cy staff with the mandate to monitor their
operations.”® As expressed by one staff in the

7 Interview #9

58 |nterviews #18, 19
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AREVA Group: “Those who come to monitor our
activities don'’t. .. have the required competences...”.”’
One ministry civil servant commented, con-
cerning the reliability of procedures for ra-

dioprotection:

“[We] should really have ‘contra-exper-
tise’ and undertake measurements in-
dependent from the companies’ own
assessments... The state ought to have
its own data... but on the ground there
is not even a laboratory. [We] once tried
to undertake samples together with the
companies, but the results were not in
accord...! We don’t even have resources
to analyze water samples...”.

Similar capacity constraints were faced by
the CNRP. The legislation on radioprotec-
tion mandates the agency to undertake sur-
prise inspections (inspections ingpinés). How-
ever, such inspections have not yet been
practiced because of the need to economize
with available resources. For the general (an-
nual) inspections, conducted jointly with the
mining operators, no common standard for
control is applied.”” NGOs frequently criti-
cized the CNRP for negligence and lack of
independent controls. The pastoral NGOs
also explained that while pastoral organi-
zations have mounting concerns regarding
the impacts of radioactive pollution on their
livestock, they did not find that CNRP was
equipped to monitoring the risks pertaining
to livestock.!

A number of ambiguities in the environmental
regulations were identified by the interviewees.
Most notably, this included that the stipula-
tion with regards to rehabilitation of min-

59 Interviews #20, 21
60 Interview #13

¢ Interviews #27, 28

ing sites in the Code Minier was too vague,
without sufficient detail as to what level of
rehabilitation is required and how actions
shall be evaluated.® This was confirmed by
civil servants, explaining that there is yet no
qualified mechanism to monitor corporate
implementation of rehabilitation plans. Fur-
ther, finances for rehabilitation are managed
entirely by the company in question and the
state is not able to verify if the expected ac-
tions have been undertaken. Civil servants
in the Ministry of Mines and Geology noted
that this question will likely be addressed
as part of the forthcoming revision of the
Code Minier.® Motreover, the specification
of norms for environmental protection de-
fining what constitutes pollution is not yet
undersigned by the minister. This means
that surveillance does not have a reference
document for enforcement.®* Further, work-
related illnesses experienced by uranium
mining staff are not officially recognized by
the Ministry of Health. This prevents mine
workers from receiving compensation and

medical treatment.®

6. DISCUSSION

The uranium mining sector plays a critical
role in the Nigerien economy, generating
considerable economic revenue for the state,
which since 2007 is championing an ambi-
tion to return 15% to the affected zones. On
top of this, companies contribute with their
own voluntary budgets to local development.
Altogether, this provides a substantial po-

2 |nterviews #1, 2, 20, 21
83 Interviews |, 2
4 Interview #9

85 Interviews #22, 23, 24
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tential source of funding for development
initiatives, as recognized for instance in the
foreseen budget for the implementation of
the “3N Strategy” in addressing the urgent
issues of food security and poverty (High
Commission of the Initiative 3N, 2012). Still,
Niget’s revenue from the industry represents
only close to 20% of the crude export value,
which, in turn, dwarfs the development as-
sistance finance received. For instance, in
2010 the export value of uranium represented
more than twice the development assistance
finance. Further, given the criticism of the
weaknesses in the actual practice of the prin-
ciples of revenue repartition, it is unclear to
what extent the revenue is spilling over into
larger societal benefits, in particular for the
rural populace experiencing environmen-
tal and health impacts of the sector at first
hand.

This study has found that Niger has seen
the elaboration of a considerable legislative
and formal institutional framewotk for the
environmental governance of the uranium
mining sector. This includes the provisions
contained in the Code Minier and the assess-
ment of environmental impacts and measures
for radioprotection. It also includes the land
tenure reform and recently the Pastoral Law
with its recognition of use rights for herders
and transhumants. These advances are note-
worthy and can be credited to the substantial
efforts of committed people both within and
outside government.

Development cooperation has contribut-
ed to fostering many of the advances in the
general legislative and institutional frame-
work, which today provides the foundation
for environmental governance in the sector.
These contributions include 1) the decentrali-
zation and land tenure reform and the legal
recognition of pastoral rights, 2) the build-
ing of general administrative capacity in the
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mining sector, 3) the facilitation of revenue
transparency through the EITI, 4) specific
capacity building for medical services and
waste and water management in the mining
zones, and 5) funding to civil society organi-
zations engaged in monitoring environmen-
tal impacts and building local institutional
capacity. However, it appears that the en-
gagement of mining corporations in pushing
for higher standards and the conformity with
international norms may have been at least
equally important in stimulating governance
improvements. In the same vein, the recent
ability to secure improved state revenue from
the industry is said to be determined prin-
cipally by international market competition
and price fluctuations.

6.1 Grave environmental
governance issues

Despite this formal administrative frame-
work, the uranium mining sector, and the
mining sector in general, is operating in the
face of severe grievances from affected local
populations and transhumant and pastoral
peoples. While there are few consolidated
accounts of these impacts publically avail-
able to date, the primary evidence from the
interviews in this study shows the gravity of
the situation as perceived by a range of the
key actors directly implicated in the mining
zones. In the critique offered by the inter-
viewees in this study, the existence of these
impacts was explained primarily by deficien-
cies in the public administration, including
considerable constraints in implementing
the legislative and institutional framework.
There was contention from corporate staff
with regards to the impacts born and that the
industry in fact complies with all government
regulations. Yet, interviewees irrespective of
their affiliations as civil servants, NGO staff
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or corporate executives were unanimous in
spelling out a range of serious weaknesses
in the ability to monitor and thus sanction
claims to compliance.

The specific challenges pertaining to the
environmental governance in the uranium
mining sector forms part of the consider-
able implementation constraints previously
observed in the country. Referring to the en-
vironmental legislation in general the Gov-
ernment of Niger (2000) noted that “... zhese
texts’ application often suffers from numerous breach-
es, namely because of lack of complementary texts
and lack of a concerted institutional follow up and
evalnation framework”. This includes limited
monitoring of environmental impacts, status
and natural resources (Government of Niger,
2010). The recognition of these challenges
appear also in a report from a consultancy
mission commissioned by the EU, identify-
ing under-resourced public services, notably
in the decentralized governments, insuffi-
cient translation of legal provisions into regu-
latory structures, incoherence between plans
and strategies, and competition between state
institutions (Agrifor, 2000).

The decentralisation reform and the inno-
vations in the pastoral legislation have spelled
out much-needed improvements in clarifying
the formal structures for mediating land ten-
ure and resource claims (e.g. Bolwig et al.,
2009). However, it is well known that the re-
form still requires substantial support in or-
der to be effective. While the communes have
received extensive mandates, a serious capac-
ity gap remains in terms of handling these re-
sponsibilities. Other studies have previously
documented how the land tenure reform and
registration of rural land claims, in particu-
lar for pastoralists, have encountered much
inertia. Detailed evidence in this regards is
provided by Benjaminsen et al. (2008), show-
ing how the implementation of reform itself

has at times worked against its original objec-
tives. This includes that the low institutional
capacity of governance agencies have opened
for struggles between competing claim-hold-
ers, where formal rights of male agricultural-
ists generally have had preference.

While the Pastoral Law has outlined pro-
gressive regulations to protect the rights of
livestock herders and transhumants, the ac-
tual formalisation of use rights into Terroirs
dAttache appears to be almost non-existing,
and the state and corporations are critiqued
for showing little if any respect for these
rights. In a wider historical perspective, the
appropriation of pastoral land for mining ac-
tivities must also be linked to the inconsistent
role of the state towards pastoral livelihoods.
Concerned NGOs have reported numerous
unresolved cases of physical violence, har-
assment, individual murders and collective
assassinations among pastoral peoples over
the last decades (Zakara et al., 2011; Collectif
Tchinaghen, 2008).

Studies of extractive industries and the
operation of MNCs in developing countries
have often-times been framed in relation to
the hypothesis of a ‘resource curse’, i.e. that
there is more motivation to suppress demo-
cratic institutions when quick monetary gains
can be made on centralized resource exploi-
tation through extractive industries (Harford
and Klein, 2005). Still, efforts to identify sta-
tistical correlations between mineral wealth
and the democratic quality of governmental
institutions have provided inconclusive re-
sults (Brunnschweiler and Bulte, 2008). This
should not be surprising since governance
comprises of complex social contingencies.
The de facto performance of institutions can
hardly be studied only by means of quantita-
tive science.

Rather, the present study supports the ar-
gument recently put forward by Dam and
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Scholtens (2012) that what is at stake is a “curse
of poor institutional quality”. In this view, CSR
guidelines and voluntary ‘cood governance’
initiatives, as exercised by the uranium min-
ing corporations in Niger, should be credited
for their good intentions. Indeed, elsewhere
some positive examples are available where
CSR standards and awareness of internation-
al conventions, such as the International La-
bour Organisation’s (ILO) labour standards
and the UN Human Rights Charter have
enabled local leaders to mobilise and prompt
the industry to take action (e.g. Hallboom,
2012). However, the ISO standards applied
by corporations in Niger are limited in their
scope; they refer only to compliance with na-
tional legislation and do not provide an inter-
national objective baseline against which to
audit compliance.

When considering corporate business
models in general, research has found that
espoused principles are in fact rarely internal-
ised in practice (Slack, 2011). In this regard,
Campbell (2012) argues, with regards to the
African mining industry in general: “No guan-
tity of CSR can correct ... deeply rooted and country-
specific structural issues. Rather current approaches
to CSR tend to reproduce the shortfalls of the past
disaggregated agendas imposed by external actors, to
the detriment of the appropriation of coberent inter-
sectoral social and economic development objectives
and their implementation through public policies”.

6.2 The ‘crisis narrative’

By and large, development cooperation to
Niger over the last decade has, in budgetary
terms, been principally focused on the imme-
diate issues of food insecurity, disaster risk
reduction and recovery, population growth,
and the provision of basic public health and
social services. Meanwhile, the few activities
that have explicitly attended to the environ-
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mental issues associated with the mining sec-
tor represent a minimal fraction of the aid
budget. There is little evidence that develop-
ment cooperation has undertaken support
through capacity building in the area of envi-
ronmental governance of the mining sector,
such as to the CNRP and BEEEI, despite
clear resource deficiencies being articulated.
As shown, the main orientation has been
towards other sectors, and the bulk of the
interventions in the mining sector have sup-
ported further diversification and expansion
of operations with relatively limited empha-
sis on ensuring the environmental and social
safeguards.

How come the environmental issues associ-
ated with the uranium mining sector in Niger
appear to have been overlooked by develop-
ment cooperation partners? That is, why has
environmental governance of the uranium
mining sector received so limited attention
relative to the general aid portfolio, and even
the support to diversification and expansion
of the mining sector? Arguably, there is some-
thing wrong when development cooperation
funding to the promotion of the mining sec-
tor is in fact further aggravating the develop-
ment challenges, which other arms of donor
agencies are concerned with resolving. Lack
of consolidated monitoring information can-
not be an explanation; development coopera-
tion frequently reacts to anecdotal evidence
in the launch of environmental programmes,
influenced by the intractable uncertainties
surrounding environmental issues and the
underlying world views shaping the defini-
tions of environmental problems (Levine,
2002; Davies, 1992; Sato et al., 2011).

Rather, one reason may have to do with
the general perspective that development co-
operation has adopted on Niger. An existing
body of research into Niger’s environmental
governance has pointed to a selective em-
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phasis of development cooperation on food
security, population growth, and desertifica-
tion. Shaped by the veracity of, and attention
drawn to, hunger and food insecurity in Ni-
ger — and in the Francophone Sahel at large
— development cooperation interventions in
the past decades have been largely based on a
narrative rooted ina ‘crisis orthodoxy’, notably
evoking climatic change, population growth
and environmental degradation as key causes
(Mortimore and Adams, 2001). Through the
years, this has stimulated projects and pro-
grammes with emphasis on food aid, anti-de-
sertification strategies through afforestation
and sustainable agricultural practices. The
reliance on food aid and creation of depend-
ency on external inputs to farming (such as
fertiliser) has partly worked contrary to its
espoused objectives and in many cases actu-
ally undermined local food production and
self-sufficiency. For instance, the gradual
constraining of livestock herding has served
to reduce endogenous nutrient cycles driven
through the grazing and mobility of livestock
(La Rovere et al., 2008).

Through this ‘crisis orthodoxy’, develop-
ment cooperation has often-times emphasised
technical climate change adaptation meas-
ures in order for Niger to achieve sustain-
able development (e.g. Government of Niger,
2006b). In the Sahelian region in general, the
countries’ anti-desertification action plans
continue to emphasise techno-centric adap-
tation strategies at the expense of recognition
of the active role potentially played by the
‘vulnerable’ groups themselves (Tschakert,
2007). While the facts on food insecurity and
hunger are sadly undeniable, their interpreta-
tion through linear and deterministic causal
assumptions between climate variability and
societal conditions is problematic. It ignores
that in the Sahel, as in other semi-arid lo-
cales, extreme climate variability is the norm,

and assumptions regarding a straightforward
causal relationship between climate change
and the impacts on human livelihoods in
the Sahelian region disguise the role played
by adaptation strategies and coping capaci-
ties (Batterbury and Forsyth, 1999; Thébaud
and Batterbury, 2001; Nielsen and Reenberg,
2010; Nielsen and Vigh, 2012). These in turn
depend on a wide range of environmental,
economic and social change experienced by
the population, mediated by the more or less
adequate institutional arrangements put in
place by the government, corporate actors
and foreign development partners.

6.3 A convenient blind spot?

The mobilisation of dystopian accounts of
climate change and environmental degra-
dation has elsewhere been used to explain
governance failure and motivate centralistic
and techno-centric development programs,
while removing attention from the vested
interests of donor countries and elites in the
host countries (Verhoeven, 2011; Leach and
Fairhead, 2000). From this perspective, there
is a risk that the ignorance of mining-related
environmental issues and the crisis discourse
on desertification and food insecurity may
serve as instruments to divert attention from
geopolitical interests in the country’s mineral
wealth. Indeed, with the growing interna-
tional interest in exploiting Niger’s mineral
wealth, it seems that complementary narra-
tives must be evoked.

Donor countries that are critically depend-
ent on nuclear energy comprise some of the
principal importers of Niger’s uranium ore.
The uranium mining sector is thus intricately
linked to the geopolitical energy security in-
terests of some donor countries. Indeed, the
three donor countries most heavily engaged
in the support to the diversification of the
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mining sector are all uranium dependent
with large nuclear energy sectors (France, Ja-
pan, Canada). Such countries may prefer to
import uranium ore from Niger rather than
mine the geological deposits known to exist
on their own territory. For instance, while the
majority of the uranium deposits in Europe-
an countries have been depleted, deposits are
said to remain dormant and unexploited, for
instance in France (IAEA, 2009). A grow-
ing number of local and indigenous resist-
ance movements in industrialized countries
have been empowered to successfully pro-
test against the negative impacts of uranium
mining (e.g. Conde and Kalis, 2012). While
development assistance has made substantial
contributions through legislative frameworks
and civil society capacity building, margin-
alized rural locales in low-income countries
such as Niger arguably still struggle to obtain
a similar voice.

When robust and transparent problem
identification is missing from donors’ coun-
try analyses and strategies, then one may
wonder about the trustworthiness of existing
prioritisation. In particular, when it comes
to the international exploitation of Nigerien
uranium, it opens for speculation that vested
geopolitical objectives of donor countries
are influencing the demarcation of develop-
ment cooperation interventions. Indeed, it
has previously been suggested that European
and, perhaps in particular, French develop-
ment cooperation includes security objec-
tives where aid is not expected to be altruistic
(SEE, 2010). Similarly, it has previously been
acknowledged that while progress has been
achieved, development cooperation still suf-
fers from shortfalls in the donor’s problem
diagnosis (Bojo and Reddy, 2003). Concerns
have also been expressed that OECD coun-
tries represented in the Development Assist-
ance Committee (DAC) fall short of applying
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their own guidelines for environmental poli-
cy integration, mainstreaming and impact as-
sessment (e.g. OECD, 2000). There are also
documented examples of donors’ political
decisions being made to fulfil the desires of
national audiences rather than the interests
and needs of the population in the recipient
countries (e.g. Brunbech, 2011).

7. CONCLUDING REMARKS

The present study suggests that the devel-
opment cooperation to Niger has provided
important contributions to general environ-
mental governance, helping to improve both
legislative and institutional structures and, to
a lesser extent, their implementation. How-
ever, the approach to environmental issues
associated with uranium mining, and mining
in general, has been ambiguous. It is argued
that the grave environmental governance is-
sues associated with uranium mining have
so far represented a ‘blind spot’ in the aid
portfolio. Underlying reasons may have to do
both with how the development challenges
of the country are construed and with vested
geopolitical interests of donors.

The implementation constraints faced in
Niger’s uranium mining sector is not sur-
prising in the context of a country which is
struggling with underfinanced public insti-
tutions and one of the world’s highest lev-
els of poverty. However, it does suggest that
corporate claims to compliance are not, at
present, verifiable through the government
regulatory mechanisms and that severe griev-
ances are left unaddressed. This ought to
present a convincing argument to proactively
consider how development cooperation may
strengthen both its formal recognition of the
issues and its concrete support through fund-
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ing allocations and technical interventions to
help the Nigerien government improve poli-
cy implementation. Given the considerable
resource and capacity constraints identified
in government agencies responsible for the
enforcement of the legislative frameworks,
there is an open door for development coop-
eration to clarify its priorities and step up its
support.

As regards its uranium mining sectof,
Niger is pitted in a difficult situation. After
close to five decades of co-evolution between
the industry and the nation building of the
state, the national government has become
economically dependent on the revenue.
The Nigerien executives have expressed the
urgency of increasing tariffs and strengthen
oversight with corporations. However, Niger
is competing with other low-income coun-
tries eager to attract investors, and also de-
pend on the technical know-how of mining
corporations.

What opportunities could be seized in the
future strategies and programs? The new
Nigerien development strategy, which shall
guide donor support (the PDES), emphasizes
multiple aspects of the mining sector, rang-
ing from further diversification to the quality
of its governance. With regards to the latter,
this should be interpreted as an invitation
from the Nigerien government to develop-
ment cooperation donors. However, in the
PDES marginal commitment is expressed re-
garding the environmental and human health
impacts of the industry. Nor does the recent
Presidential announcement on the efforts to
renegotiate revenue shares with mining com-
panies show an awareness of such priorities.
In forthcoming negotiations, following the
multi-donor Roundtable held in November
2012 in Paris, there will thus be a need to
carefully interpret the strategy and the obli-
gations of Niger’s international development

partners. It could be hoped that the concerns
expressed in this report, from people expe-
riencing the impacts of the uranium mining
industry first hand, will be included in the
priority list for this negotiation.

There are also opportunities for devel-
opment cooperation partners and agencies
to exert their mandate in home countries.
Through its Policy Coherence for Develop-
ment agenda, donor regions such as the Eu-
ropean Community have espoused a com-
mitment to intervene not only in the host
countries of extractive industries, such as in
Niger, but equally within their own political
systems if their actions are proven to have
detrimental impacts abroad. This objective
ought to receive specific attention in donor
countries relying on imports of uranium ore
from Niger. This should serve to alleviate
what at present appears as a conflict of interest
in their engagement in the Nigerien uranium
mining sector. Inspiration may here be drawn
from recent guidelines for the supervision of
MNCs adopted by the United Nations (in
“Protect, Respect and Remedy: a Framework
for Business and Human Rights”), which en-
courage home governments to take improved
responsibility for the extra-territorial actions
of their registered corporations.
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