ECOMNZTOR

Make Your Publications Visible.

Feld, Lars P.; Kirchgassner, Gebhard

Working Paper

A Service of

ﬂ I I I Leibniz-Informationszentrum
° Wirtschaft
o B Leibniz Information Centre
h for Economics

The role of direct democracy in the European Union

Marburger Volkswirtschaftliche Beitrdge, No. 2004,23

Provided in Cooperation with:

Faculty of Business Administration and Economics, University of Marburg

Suggested Citation: Feld, Lars P.; Kirchgéssner, Gebhard (2004) : The role of direct democracy
in the European Union, Marburger Volkswirtschaftliche Beitrage, No. 2004,23, Philipps-
Universitat Marburg, Fachbereich Wirtschaftswissenschaften, Marburg

This Version is available at:
https://hdl.handle.net/10419/29878

Standard-Nutzungsbedingungen:

Die Dokumente auf EconStor dirfen zu eigenen wissenschaftlichen
Zwecken und zum Privatgebrauch gespeichert und kopiert werden.

Sie durfen die Dokumente nicht fur 6ffentliche oder kommerzielle
Zwecke vervielfaltigen, 6ffentlich ausstellen, éffentlich zuganglich
machen, vertreiben oder anderweitig nutzen.

Sofern die Verfasser die Dokumente unter Open-Content-Lizenzen
(insbesondere CC-Lizenzen) zur Verfigung gestellt haben sollten,
gelten abweichend von diesen Nutzungsbedingungen die in der dort
genannten Lizenz gewahrten Nutzungsrechte.

WWW.ECONSTOR.EU

Terms of use:

Documents in EconStor may be saved and copied for your
personal and scholarly purposes.

You are not to copy documents for public or commercial
purposes, to exhibit the documents publicly, to make them
publicly available on the internet, or to distribute or otherwise
use the documents in public.

If the documents have been made available under an Open
Content Licence (especially Creative Commons Licences), you
may exercise further usage rights as specified in the indicated
licence.

Mitglied der

Leibniz-Gemeinschaft ;


https://www.econstor.eu/
https://www.zbw.eu/
http://www.zbw.eu/
https://hdl.handle.net/10419/29878
https://www.econstor.eu/
https://www.leibniz-gemeinschaft.de/

PHILIPPS-UNIVERSITAT MARBURG
Fachbereich Wirtschaftswissenschaften

LarsP. Feld / Gebhard Kirchgassner

The Role of Direct Democracy
in the European Union

Nr. 23/2004

Volkswirtschaftliche Betrege

Marburg 2004

[Forthcoming in: CHARLES B. BLANKART and DENNISC. MUELLER (eds.), A Constitution for the
European Union, MIT Press, London 2004]

Prof. Dr. Lars Feld
Philipps-Universitét Marburg X PhilippsUniversity at Marburg
FB Wirtschaftswissenschaften X Dept. of Business Administration and Economics
Abteilung Finanzwissenschaft X Public Finance
AmPlan 2 - D-35037 Marburg
Td. ++49-6421-2821702 - Fax ++49-6421-2824852
E-Mail: feld@wiwi.uni-marburg.de




The Role of Direct Democracy in the European Union
by

LarsP. Feld
Philipps-University of Marburg

and
Gebhard Kirchgéassner

University of St. Gallen
(SIAW-HSG)

Abstract

In this paper, the introduction of direct-democratic decison-making in al EU decisions is considered
when it is feasble without prohibitively increasing decison-making costs. We start with the contrac-
tarian argument that each congtitution is a contract joining the citizens of a state and requires as such
the explicit agreement of (a mgority of) citizens. Thus, the future European Congtitution as well as
future changes of it should be decided by the European citizens. After a discusson of the pros and
cons of direct democracy, the ability of direct democracy to help creating a European demos is dis-
cussed. Consequently, we propose a mandatory (required and binding) referendum on total and
partial revisions of the European Constitution. In addition, we propose a constitutional initia-
tive, a statutory and a general initiative as well as a fiscal referendum for financidly important
projects.

Keywords: Direct Democracy, Referenda, Initiatives.
JEL Classfication: D78.

Forthcoming in: CHARLES B. BLANKART and DENNIS C. MUELLER (eds.), A Constitution for the
European Union, MIT Press, London 2004. — We gratefully acknowledge financia support from
the Swiss National Science Foundation (Grant-No. 5004-58524). We would like to thank Beat
Blankart, Giuseppe Eusepi, Gianluigi Galeotti, Smon Hug, Dennis Mudller, and two anonymous
referees for very vauable comments and suggestions.

Mailing Address: Prof. Dr. Lars P. Feld Prof. Dr. Gebhard Kirchgéssner
Philipps-University of Marburg Univerdty of &. Galen
Public Finance Group SIAW-HSG, Ingtitutsgebdude
AmPlan2 Dufourdtr. 48
D-35037 Marburg (Lahn) CH-9000 St. Gallen
Germany Switzerland

e-mail: Fed@wiwi.uni-marburg.de Gebhard.Kirchgaessner@unisg.ch



1 Introduction

The democratic deficit of the EU is legendary among legd scholars and political scientists? In its de-
cison on the EU Treaty's compatibility with the German Basic Law (GG) in 1993, the German Con
dtitutional Court argued that the EU lacks a comparable democratic legitimacy to the principle of
democracy asit isfixed in the German conditution. German citizens civil rights as lad down in Art.
38 GG are not violated as long as the German parliament (Bundestag) exerts substantial decision-
making powers. When EU tregties adopt explicit community competencies that are in conflict with
those of nation states democratic accountability is however endangered. In severd member dtates,
among them the *Eurosceptics Denmark, Sweden and the U.K., but also France, the EU’s demo-
cratic deficit has been amilarly criticised. Indeed, the EU is essentidly organised as a supranationd
authority of European executives despite its far-ranging competencies in European legidation. The in-
fluence of the European Parliament (EP) or of nationd parliaments is quite reduced. Moreover,
Grande (2000) argues that members of the EP are too far removed from European citizens as to
follow citizens preferences or as to dlow citizens to exert effective control of MEPs. Although the
reduction of democratic control with regard to internationa organisations or internationd tregtiesis a
generd feature of modern governance, the unbaancing impact of the EU on the balance of powersin
the member satesis of particular importance (Abromeit 1998, p. 20).

In addition to these arguments, the German Condtitutiona Court in this decison and Grimm (1994),
aformer judge of the Court, argue that a fundamental condition for atreaty to be regarded as a con
ditution and thus aso for the acceptance of the supremacy of EU law over nationd lawsis the exis-
tence of a European public. Abromeit (1998, p. 32) cdls this the ‘no-demos thesis': A democracy
can only be cdled such if it is based on a collective entity, the people or the nation, that is condtituted
by a common culture or common traditions and experiences. Since its creetion, the EP faces the
problem that the people of the member states have apparently not accepted it as the body that rep-
resents the interests of EU citizens. If the democratic deficit of the EU were reduced by giving the EP
more legidative powers, a mgoritarian decison in the EP would possbly not be accepted by the
losing minority, in particular, when the minority is concentrated in one or severd member states (Hug
2002, p. 110).

Severd scholars have thus proposed the introduction of eements of direct democracy in EU deci-
sion-making in order to reduce the democratic deficit in the EU and to creste a European demos.? In
his survey of the different policy proposas, Hug (2002, chap. 7) distinguishes required referenda
(mandatory referenda), non-required referenda on government proposals (optiona referenda) and
non-required referenda on opposition proposals (initiatives). In most cases, scholars suggest to i
troduce elements of direct democracy without specifying in which instances a referendum should take
place or under which circumstances an initiative should be dlowed for. In cases a specification is
made, required referenda are proposed for ‘congtitutional changes’, i.e. changes of the tredties. A
referendum decison on Eastern enlargement for example would fal into this category. In the cases,

1 See Boyce(1993), Abromeit (1998, p. 4), Hug (2002, p.8) and for the following BVerfG 89, 1993, 155-213.

2. See: Bogdanor (1989), Opp (1994), Chrigtiansen (1995), Kérkemeyer (1995), Frey (1995), Schneider (1996), Zirn
(1996, 2000), Epiney (1997), Weliler (1997, 1999), Abromeit (1998) and Papadopoul os (2002).



where the mgority requirement for required referenda is specified, scholars propose a ‘double’ me-
jority of voters and of states. Non-required referenda are proposed to be triggered either by voters
or by the EP. Hug criticises that the proposals are not discussed in comparing them with the exigting
decison-making procedures in order to find out to what extent the introduction of referenda and ini-
tigives actudly changes policy outcomes in the EU. But he abstains from proposing any blueprint
direct democratic reform of EU decison-making. In Feld, Kirchgéssner and Weck-Hannemann
(2002), it is suggested to condder the introduction of ‘ budget referenda’ in EU decison-making. On
the one hand, the andlysis follows the proposal of Hug by looking more closely on the impact of re-
quired referenda on budgetary outcomes in the EU, given its current budgetary process and the po-
tentia process after Eastern enlargement. On the other hand, the authors are not too redlistic about
the ingtitutiona provisons shaping the budget referendum. They suggest a generd required referen-
dum on the EU budget draft at the end of the current budgetary process with interactions of the
Commission, the Council and the EP, totally abstracting from the transaction costs that this proposa
involves. Naturdly, a required referendum on the whole budget draft would unduly incresse the time
needed to pass a budget.

In this paper, our am is to andyse to what extent direct democracy helps to resolve the democratic
deficit at the EU levd and to develop a European demos. In addition, we propose the introduction of
referenda and initiativesin EU decison-making by going a step further towards realism. We consider
direct democratic decison-making basicaly in al EU decisons, but develop proposals for its intro-
duction only when it is feasible without prohibitively increasing decison-making codts. In Section 2,
we clarify that each condtitution is a contract joining the citizens of a state and requires as such the
explicit agreement of (a mgority of) citizens. In addition, we generdly discuss the rationde of refer-
enda and initiatives as instruments of control in a representative democracy and summarise empirica
results on the impact of direct democracy on policy outcomes in Switzerland and the U.S. These a-
guments imply two different proposds for the EU in Section 3: Firgt, the future European Condtitu-
tion should aso be approved by the European citizens once the Convention has proposed and the
Intergovernmental Conference has agreed on the provisions of the Condtitution. A basic consent of
the European people is required to found a new federation.® Second, future changes of the Constitu-
tion have to be decided by citizens in European referenda as well. In these two cases, we propose a
mandatory (required and binding) referendum on total and partial revisions of the European
Constitution. Third, a pre-specified number of citizens from a pre-specified number of countries
should have the right to initiate congtitutional changes &t the EU levd. In this case, we thus propose a
popular initiative on partial revisions of the Condtitution.

Given the current state of affairs, most of European politics would be covered by the proposed con
ditutiond referendum and initiative. A look at the ‘skeleton’ for a EU condtitution proposed by the
Convention reveds however that only the first part contains provisons that are considered congtitu-
tiond in the traditiona sense. The second part of the draft treaty is supposed to contain statutes on
the accomplishment of EU policy measures while the third part includes provisons for a continuity
from the current Tresties to the new Congtitution as well as on the adoption and revison of the Con-
ditution. Requiring a referendum on the second part would restrict EU politics too strongly. We

3. Seeadso: Let the people vote, in: THE ECONOMIST 367 (8325), May 24, 2003, pp. 10.



therefore suggest to include the condtitutiona referendum only for the provisons that are currently
proposed in the first part of the draft congtitution. In Section 4, we discuss two additiond ingtitutional
proposals. The firgt contains a statutory and a generd initiative a the EU leve. The second isafisca
referendum for financidly important EU projects. Concluding remarks follow in Section 5.

2 TheProsand Consof an Introduction of Referenda and Initiatives at the EU L evel

2.1 The Necessity for Controlling Representatives at the Constitutional L evel

In De Republica, one of his main palitica texts, Cicero (59 B.C., 1988) defines three forms of gov-
ernment: Democracy as the rule of the people or the ‘many’, monarchy as the rule of a single princi-
pd, and arigtocracy as the rule of an dite. By replicating the famous Arigtotdian arguments (Politika
Il 8, 1280a2), Cicero argues that aristocracy, which he called the rule of the ‘optimates, is the
preferred way of government. Describing the time when Servius assumed power in Rome, he wrote
that Servius “divided the people into property classes and congtructed a voting system that gave the
greatest number of votes to the rich and thus put into effect the principle which aways ought to be
adhered to in the commonwedth, that the greatest number should not have the greatest power.”
(Cicero 59 B.C., 1988, p. 149; quoted according to Gordon 1999, p. 112). Government by the
people in these days meant government by aminority of property owners. In contrast to that, Cicero
defined ‘government by the masses as an abortive development of the rule of the people, in the
same way as dictatorship was defined being an unfavourable development of monarchy and oligar-
chy being a mutation of aristocracy. Government by the masses was caled ‘ ochlocracy’.

This Arigotdian notion was dready chalenged during the Ancient World and later in the Middle
Ages by philaosophica contract theory. But it took until Enlightenment and the contributions by Hob-
bes, Locke, Rousseau and Kant that contract theory was fully developed as a judtification for states
(Hoffe 1999, pp. 48). Reecting any organic normétive judtification of the state, like the divine right of
kings or naturd law, palitical legitimacy is derived from a particular individua contract thet is found-
ing the law and the gate. In a contractarian recongruction of congitutions, the sngle human being
(homo singularis) is the fundamenta and decisve point of references What set of politica rules
benefits the greatest number of individualsin agroup? In a Hobbesian initid Stuation, individuas are
free to do what they want to. They are not regtricted by any coercion from other individuds or State-
like organisations. In the absence of date-like organisations, sdlfish individuads have however incen+
tives to atempt at expropriating their fellow citizens which leads to the emergence of conflict. B
chanan (1975, p. 12) sates the problem: “The issue is one of defining limits, and anarchy works only
to the extent that limits among persons are either implicitly accepted by dl or are imposed and e
forced by some authority.” In that Stuation, rationa individuals will voluntarily subordinate to the law
and to a coercive power, the state, that enforces the law, because it entails mutua benefits as com
pared to anarchy: Individua conflicts are resolved by an impartid third party such that individua
property rights are secured to the largest possible extent. In addition, this newly created state helps
to organise and enforce individual co-operation in the provison of collective goodsthat are aswell to

4. For acomprehensive analysis of the contractarian approach to constitutions see Buchanan (1975, p. 5).



the mutua benefit of alarge number of individuasin a polity. The state helps to overcome free riding
and to solve socid dilemmeas. The blueprint for such a voluntary agreement is found in a contract, in
this case abasic initid one.

The early contractarians, Hobbes, Locke, Rousseau and Kant, as well as Rawls (1971) interpreted
the contract theoretic reconstruction of the state as a thought experiment to find out to what set of
politica rules individuas could potentialy agree. In contragt, following Wicksdll (1896), proponents
of condtitutional political economy, like Buchanan (1975, pp. 147) or Buchanan and Tullock (1962,

p. 96), emphasise the importance of ared and practical agreement of the citizens subordinating to a
condtitution. A coercive power of the date is as such legitimate only if agreement cannot be refused
reasonably (Hoffe 1999, p. 47) and agreement to a condtitution (and to congtitutional change) is ex-

plicit (Buchanan 1975, p. 148). The importance of such individua explicit agreement becomes obwvi-

ous from the following argument. Hobbes conducted the contractarian thought experiment to judtify
the subordination to an absolute authority, but underestimated to what extent absolute power would

corrupt: The authority itsdf has incentives to exploit citizens and to behave like a Leviathan. From
that point of view, an indispensable need for congtitutiona rules follows that prevent the state, and

the politicians, bureaucrats (and interest groups) that congtitute it from abusing their power. The de-

sign of the congtitution must take account of potentially disastrous political outcomes.® “The passons
of men will not conform to the dictates of reason and justice without congtraint.” (Hamilton, Federal-

ist 15, according to Hamilton, Madison and Jay 1787/1788, p. 110). The government must hence
subordinate itsdlf to the rule of law. Checks and balances laid down in the congtitution must help to
creste sufficient political competition such that dominant positions of specific centres of power in a
polity cannot emerge.

Three basic inditutions help to redtrict state authorities such that they repect basic individud rights,
do not assumeillegitimately concentrated powers and follow the interests of the largest number of in-
dividud citizens in a jurisdiction (Hoffe 1999, chap. 4): Fird, the rule of law must be secured by
strong requirements for changes in basic rights and by an independent judiciary. Rights which can be
changed arbitrarily cannot be interpreted as basic rights (Buchanan 1975, p. 106). Basic freedoms
should not be changed easily by smple mgorities in the legidature or of the people. Their change in
contents should ether be impossble or only partly dlowed for under unanimity rule in order to pre-
vent a suppression of gructurd (ethnic, linguidtic, reigious, racid) minorities by the mgority. An in-
dependent judiciary ensures that these basic rights are secured even againgt the access of the date.
Granting independence to the judiciary aso indicates that government authorities subordinate to the
rule of law which helps to turn state commitment to private property credible. Security of property
rights induces private investment in human and physica capitd and subsequently economic growth
(Feld and VVoigt 2003). Judiciary independence aso contributes to enhancing politica competition as
acomponent of the checks and balancesin a democracy.

Second, the separation and divison of powers enhances political competition between centres of
power. Since government is guided by natural persons who may surrender to the temptation of
abusing power, caution requires divison of powers between the executive, the legidative and the ju-

5. SeeHume (1741), Popper (1945), Buchanan (1975).



diciary. A separdtion of powers to the different state authorities puts them in a competitive Stuation
such that they keep each other in check and subordinate themsaves to each other. Third, democracy
isameansto have political decisions oriented by the preferences of the individuas that are governed.
Given that individuds voluntarily subordinate to a condtitution, accept a limitation of therr liberty and
tolerate the partia coercion by the sate, the citizens must have a say in political decision-making in
order to have sufficient possihilities to control and sanction representatives.

Since the condtitution provides the rules of the political game, it istoo dangerous to enable represen

tatives to determine the congtitution without the explicit consent of the citizens. There is hence an in-

herent logic in the direct democratic decison of condtitutiona changes. Representatives should not
have a find say on the rules that are supposed to impose redtrictions on them. The competence
competence to change the condtitutiona contract must be with those voluntarily subordinating to it.

The case for direct democratic decision-making in particular on the condtitutiond level follows from
the need to control representatives in order to enforce the preferences of citizens. It is this eterna

fear of paliticad philosophers and the more recent arguments by rationa choice theorists that provide
the basic argument for direct democracy. The same logic holds with respect to the foundation of a
new federation by a new conditution as in the case of the European Union. This is even more im+

portant since the European Convention does not consst of independent wise men that have no inter-

et in the condtitutiond rules they propose. The Convention is comprised of MEP' s, members from
nationa executives and legidatures, and members of the Commission. As Vaube (2002) recently a-

gued, it cannot be expected that these members of the Convention decide by abstracting from their

individua interegts. In this Stuation, the final acceptance of the European Condtitution by the Euro-

pean peoplein a condtitutiond referendum is anecessary condition for a European federation to pro-

vide sufficient condtitutiona restrictions on EU representetives.

2.2 Information, Control and I nterest Groups

Proposds of direct democracy are chalenged by severa arguments, the most important ones are the
information and the interest group arguments. Direct democracy is supposed to have an informationa
disadvantage compared to representative democracy that originates from the division of labour ke-
tween ordinary citizens and politicians (Kirchgéssner, Feld and Savioz 1999, Feld and Kirchgéssner
2000). Like people who dlow ther investment consultant discretion in financia decisons, they dee-
gate decison-making power on political issues to politica specidists who have a compardive a-
vantage in doing politics. Delegation to representatives in the public sector occurs in order to save
information cogts. However, representatives then may have leeway to act opportunigticaly or in the
partia interest of narrowly defined groups. A trade-off between agency costs and information cost
savings occurs that can be resolved by organising politica decision-making basically as a representa-
tive democracy, but dlowing citizens to intervene sdectively in palitics by referenda and initiatives
when political outcomes deviate unacceptably strongly from their interests. Referenda and initiatives
serve as means to selectively control representatives between dection years in a representative de-
mocracy. Whereas a pure representative democracy has an information advantage over direct de-
mocracy, referenda and initiatives alow to control representatives more strongly.



While the referendum works as a veto of citizens againgt proposas from government and parlia-
ment,® the initiative alows to propose new policies that are neglected by the political establishment,
perhaps because they are not in their interest. In addition to referenda, initiatives enable citizensto an
unbundling of policy packages cregted in the parliament via log-rolling agreements such that politica
outcomes that are againg the interests of a mgority of citizens are declined (Bedey and Coate
2000). However, initiatives entail additiona codts for citizens since they have to collect Sgnatures to
bring an initiative to the bdlots. Depending on the Sgnature requirement, the initiative will thus have a
stronger or wesker impact on policy outcomes, the more or less easily issue unbundling may teke
place. Referenda and initiatives nevertheless induce a correction of political outcomesin favour of the
preferences of the median voter, even in the case of strategic manipulation or agenda setting.” As in-
ditutions of high control potentiad, referenda and initiatives are the more important, the further awvay
representetives decisons are from citizens. While informal control instruments may exist a the loca
level, they have to be replaced by forma inditutions of control when political competencies are
shifted to higher levels of government. At the EU leve, dements of direct democracy can induce their
most beneficia impact to force representatives to follow citizens preferences. Asde the necessity of
direct democracy to control representatives at the congtitutiona levd, the firg judtification for pro-
posing referenda and initiatives at the pogt-condtitutiona leve in the EU thus follows again from the
control argument.

This dso holds depite the existence of asymmetric information in politics where representatives are
better informed than citizens. Extending a modd by Aghion and Tirole (1997), Marino and Ma-

tsusaka (2000) study budget procedures used in private and public decison-making. Starting from a
Situation where representatives have a bias towards higher spending, they andyse a decision-making
procedure with full delegation in which representatives have full discretion about spending decisons
and another one with partia delegation such that voters can veto or override a spending proposa ex
post by areferendum. They show that in the partid delegation case, representatives have an incentive
to supply biased information to citizens in order to obtain their gpprova for higher spending levels.

Moreover, the authors show that these information biases can be severe such that full delegation
dominates partid delegation. Since it turns out to be more difficult to digtort information in large than
in smal projects, the optima decison-making rule is one in which there is full delegation bdow a
spending threshold such that routine projects are exclusvely decided by representatives, and partiad

delegation above the spending threshold such that larger projects can be vetoed by voters®

Grillo (1997) argues againg the working of partid delegation in a polity of a bigger scde and of u
certain federa/confederate nature such as the EU. Decison-making and information cods are the
more important, the larger a polity such that direct democracy is supposedly more feasible at the lo-
cd or regiond than at the nationd or supra-nationa level. The cogts of conducting referenda and ini-

6. Citizens can use a (binding) referendum to reject government statutes or constitutional amendments. These
can be mandatory or optional. An optional referendum takes placeif a certain number of citizens asksfor it.

7. For thefirst rigorous analysis of referenda see Romer and Rosenthal (1979), for acomprehensive analysis un-
der perfect information see Steunenberg (1992). Easily accessible analyses are presented in Mueller (1996, p.
183), Feld and Kirchgassner (2001), Matsusaka (2002) and Feld and Matsusaka (2003).

8. SeeKessler (2003) for such asummary of the Marino and Matsusaka model.



tiatives are supposed to outweigh the benefits of additional control. Moreover, direct democratic de-
cigon-making is said not to be useful for decisons at the supranationd level of a confederation be-
cause its potentia for compromise is very much restrained. Binding compromises are however im
portant in international organisations for mutual agreement of states on proposalsin their mutud inter-
eds. Referenda and initiatives would then not dlow for decisonsin the long-term interest of aworld
order because citizens focus on their nationa interests.

The small scale argument is not completely convincing because the benefits at stake increase a least
as much as the costs if direct democratic decison-making is introduced at higher levels of govern
ment. The agency problem is the more severe the higher the level of decison-making isin a federa
tion. Potentia deviations from citizens' interests lead to higher expected codts for these citizens at the
nationa than a the local level because the importance of the political issues increases. Moreover,
many countries, among them several European ones, dso have a higtory of referenda for important
condtitutiona changes. It is for example meanwhile common in the U.K. to have a referendum on the
participation in additiond steps of politicd integration in Europe. The legitimacy of such referendalis
not chalenged a al on grounds of a bigger scale pality. The higher organisationd costs of conducting
referenda and initiatives a the EU level as compared to the local leve is dso not convincing. Europe-
wide referenda may pose additional organisationd difficulties as compared to nationd referenda
which could however be coped with in modern information societies. The confederation argument
does not hold because the EU Tregty dready has consderable elements of a federation. The more
elements of a federation a polity has, the easer arguments for a direct participation of citizensin po-
litical decison-making can be made. From the perspective of optima control of representatives, it is
even necessary to introduce referenda and initiatives as control instruments as soon as the process of
federation building darts.

There is a second asymmetric information case if representatives are imperfectly informed about citi-
zens preferences. Matsusaka (1992) argues that under such circumstances even benevolent politi-
cians may impose policies that are deviating from citizens wishes. Hence, they have incentives to
propose a referendum whenever they are uncertain of citizens wants in order to avoid being pur
ished at the polls for enacting the wrong policy. The author provides evidence that referendain Cali-
fornia rather are on distributive issues than efficiency/ procedurd issues. Referenda are dso used in
periods of politica corruption to restrict government. This argument has implications for the EU. The
further representatives are away from citizens, the less informed they are about citizens political
preferences, which holds more strongly in the EU than in the locd case. Indeed, the EU is more
strongly engaged in redigtributive politics such that it pays off for EU representatives to dicit citizens
preferences viareferenda

The second argument of opponents againg direct democracy is that imperfect and asymmetric infor-
mation may provide opportunities for interest groups to unduly influence politica outcomes in direct
democracies. Matsusaka and McCarty (2001) analyse the case when interest groups are able to fool
representatives. They use the threat of an initiative by pretending that their position is closer to citi-
zens preferences than the proposal of representatives, athough this moves the policy outcome fur-
ther away from the ided point of the median voter. According to Gerber (1999), interest groups
certainly influence outcomes in direct democracies, but they aso have an impact on policy outcomes



in representative democracies. Theoreticaly, and on the basis of piecemed evidence, it is fully open
whether interest group influence is Stronger or less intense in direct than in representative democra
cies. Given this uncertainty, it isworth noting thet there is systematic evidence, for the U.S. and Swit-
zerland, that politica outcomes are closer to citizens preferences under direct than under represen
tative democracy. Using aggregate data on Swiss cities in 1970, Pommerehne (1978) shows that the
median voter mode performs better in jurisdictions with referenda and initiatives. Gerber (1996,
1999) provides evidence for the U.S. strongly supporting Pommerehne's result. For two political is-
sues, parental consent laws and capita punishment, she shows that initiatives correct policy ou-
comes towards the preferences of the median voter. Gerber (1996a) illustrates that the deviation of
policy outcomes from citizens preferences can be traced back to the influence of interest groups on
representatives. Moreover, Feld and Schaltegger (2002) find evidence for the Swiss cantons that the
influence of the state adminigiration on federd matching grantsis reduced by afisca referendum. This
evidence supplements the control argument emphasised in favour of eements of direct democracy
for the EU congdtitution. There is no reason to assume that referenda and initiatives should not smi-
larly induce outcomes of EU palicy to be closer to the preferences of EU citizens.

2.3 Expressive Voting, Direct and Representative Democr acy

This may indeed be the problem because the information problem in democracies is a fundamenta
one. It is not amply captured by asymmetric information between representatives and voters. Be-
cause an individud citizen faces alow probability to influence voting outcomes, hisher ingrumenta
benefit of participating in eections or referenda is much lower than the expected costs. From a ra-
tiona choice perspective, voter turnout should therefore be low. The expected costs of participating
in democratic decisons are the higher the better informed citizens have to be in order to obtain re-
flected political decisons. These information costs can be expected to be lower in representative
than in direct democracy athough incentives for supply and demand of information are higher in d-
rect than in representative democracy (Kirchgéssner, Feld and Savioz 1999, Feld and Kirchgéssner
2000).

Despite the lack of incentives to show up at the balots, voter turnout is congderably high in direct
and representative democracies. In Britain, voter turnout amounted to an average of 74.1 percent in
the 7 eections between 1970 and 1995 without any decreasing trend. While it was till 70.9 percent
in 1997, it fell strongly to 59.4 percent in 2001. In Germany, it was 77.8 percent in 1990, 79.0 in
1994, 82.2 percent in 1998 and 80.6 percent in 2002.° In Switzerland, turnout in referenda and ini-
tiatives decreased since the 1950’ s when till 51 percent of citizens participated. Since the 1970's, it
appears to have stabilised at around 40 percent on average. Elections of representatives at the Swiss
federal level were a a 46.3 percent turnout on average in the last 20 years10 In the U.S,, turnout

9. Inthe seventies voter turnout was even higher than 90 percent in Germany, in the eighties, it was higher than
80 percent. See: Statistisches Jahrbuch 1997 fir die Bundesrepublik Deutschland, pp. 90. For the British
data see: Annual Abstract of Statistics, 1997, p. 75.

10. Theexact figuresare: 1979, 48.0, 1983: 48.9, 1987: 46.5, 1991: 46.0, 1995: 42.2. Source of the data: Schweizeri-
sches Bundesamt fir Statistik and W. Seitz, Nationalratswahlen 1995: Ubersicht und Analyse, Bundesamt
flr Statistik, Bern 1997, p. 115.



was at about the Swiss level: In the seven presidentia dections between 1972 and 1996 it was 48.1
percent on average and 51.3 percent in 2000. In midterm eections, it amounted to 35.5 percent with
aminimum of 33.1 percent in 1990 These turnouts cannot be explained by the rationd actor go-
proach aslong asit takes only instrumental voting into account.

Brennan and Lomasky (1993) suggest to resolve this paradox by atheory of expressive voting. Ac-
cordingly, voters use eections to express their discontent with specific policies of a government, but
aso to show solidarity with particular policy platforms or to demondtrate a specific position, ideology
or habit. Instead of being instrumental in the sense of an action to achieve a certain end as in the case
of norma market transactions, voting would be expressive like peopl€' s cheering at a footbal match
(Brennan and Hamlin, 2000, p. 130). If voting is expressive, there is a consderable concern that citi-
zens vote irresponsibly by expressing their politica preferences for or against genera or particular
policies because their voting decison may result from particular enthusiasms and prejudices. Brennan
and Hamlin (2000, pp. 176) thus question that direct democracy will lead to an orientation of politi-
ca decison-making at private or public interests. In contrast, they argue that pure representative
democracy is a better procedure in aworld of expressve voting because it alows to reduce the ex-
tent of irresponsible political outcomes by a sdection of representatives. Voters are supposed to
have a tendency to support candidates with rdatively higher civic virtue because they cannot avoid
forming and expressng opinions on candidates competence and generd politica attractiveness.
These opinions may be informed by mora codes individualy obtained during socidisation of citizens
Recongtructing a basically Madisonian argument, representatives would hence be more public spir-
ited, conscientious and competent than those whom they represent (Brennan and Hamlin, 2000, p.
180). As aresult, people tend to be better judges of other people than they are of competing policy
options.

The discusson of direct democracy by Brennan and Lomasky (1993) and Brennan and Hamlin
(2000) is flawed for severd reasons. Firdt, the authors fully neglect the discussion process that pre-
cedes direct democratic decisions, but also ections. From their arguments, it appears as if citizens
decide at the balots after they have reflected on different proposds in isolation. In fact, decisonsin
referenda and initiatives take place in atotdly different environment. Frey and Kirchgéassner (1993),
Kirchgéssner, Feld and Savioz (1999) as well as Feld and Kirchgéssner (2000) andyse the delib-
eration in direct democracy and characterise it as a relaively raiond process which is the more in-
tense, the more important a political decison is, and which is informed by the different positions of
politicd parties, interest groups, but also by experts and less organised individuds. In the course of
this discusson, a learning process occurs at least in parts of the citizenry. Since many citizens are
confronted with the arguments of both sides, those opposing and those favouring a certain policy
outcome, they are induced to consider each proposal anew. This can lead to arevison of their indi-
vidua pogtion. Therefore, the possibility dso emerges that citizens examine the extent to which their
preferences generdise. In addition, it can be presumed that citizens willingness to bear codts of in+
formation acquidition is higher in direct legidation than in representative democracies. The reason for
this is that it can become privately important for citizens to be well informed about political issues.
Such a dtuation emerges if other citizens belonging to one's socid network expect a citizen to be

11. See Satistical Abstract of the United States, 1997, p. 289.
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well informed on politica issues and to go to the ballots to vote sincerely. The disgppointment of this
expectation leads to a loss of prestige. These private costs of being palitically uninformed arise with
respect to single political decisons, but not with respect to politica parties. Private costs of politica
participation in direct democracy incresse the individua incentives to vote according to their own in-
terest, such that the extent of expressve motivation is lower in direct than in representative democ-

racy.

Second, the hypothesis that representatives have higher civic virtue than those whom they represent

can be farly well chdlenged on the basis of experience with most democraticaly dected govern

ments and assemblies in OECD countries. Brennan and Hamlin (2000, p. 178) may be right in &

sarting that the relevant virtues need not coincide with prejudices. It is perhaps more important that
representatives behave virtuoudy in the sense of not exploiting citizens, instead of subscribing to a
certain mordly informed sexud behaviour. However, the cases of corruption in France, Germany,

the U.K., Italy and so on in the last two decades as compared to Switzerland and U.S. datesillus-

trate that representative democracies are not able to select more virtuous representatives,; the amount

of corruption does not seem to depend on whether the citizens have direct politica rights or not.

Somehow the authors seem to hang onto the old dream of sdecting statesmen instead of politicians.

German spesking economigts often bemoan that a statesman like Ludwig Erhard, the firg German
Minister of Economics after the War, has not been in sight for yearsin Germany.12 That voters might

fall to select more virtuous representatives may result from the fase implicit assumption that they can
more eadly judge people than policies. People may more easily apped to individua emotions than
policies ever can. If for example beauty matters as much for the eection of representatives as it does
for hiring in the labour market, beautiful representatives have ceteris paribus less redtrictions to ex-

tract politica rents.

Third, the authors exaggerate thelr expressve vaoting argument. It is not fully convincing that citizens
express their opinion a the balots in the same fashion as cheering a a footbal match. Mudler
(2003, p. 321) notesthat it is at least equaly likely that citizens use the opportunity to express more
noble sentiments. “Norms that govern conduct toward others might be expected to be particularly
likely to comeinto play when individuas vote.” (Mueller, 2003, p. 321). Kirchgassner (1992, 1996)
argues tha voting is a low cost decison by which citizens do nether affect their own instrumenta
well-being nor the well-being of other individuas but the collective outcome. In such alow cost deci-
son it is chegper to act dong mord sentiments than in market decisons where mora behaviour is
potentidly punished by utility maximising individuas. The theory of low cost decisons hence provides
a competing argument why people vote and additionad arguments why voting is guided by mord
codes. The possibility that the discourse preceding the referendum decision at the ballots may lead to
arevison of preferences over policies plays a specid role in that respect. Citizens may act more d-
truigicadly in referenda and initiatives than in economic decisons. For example, Pommerehne and
Schneider (1985) presented empirical evidence that Swiss people vote for redistributiona pro-
grammes despite the fact that these result in aloss in their own wedlth. In decisions at the balots,
voters therefore may follow an ethical postion to a larger extent than could be expected on the basis
of the preferences that guide their behaviour in the market place. This effect can be traced back to

12, See, eg., Vaubel (1988).
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the discourse preceding adecison at the balots. At least atemporary revison of citizens evauations
of policies is feasble, increasing the probaility that common interests will guide the socid choice,
Direct democracy hence may provide even a better chance for the development of civic virtues than
representative democracy.

2.4 Direct Democracy and a European demos

Connected to the role of discussion in direct democracy, the introduction of referenda and initiatives
a the EU levd is sometimes supposed to have an additiona indirect advantage. As mentioned in the
introduction, one of the most often criticised shortcomings of EU decison-making is the lack of a
European demos interpreted as a common European political conscience of the citizens in the indi-

vidual member states™® Elements of direct democracy at the EU leve are supposed to lead to the
formation of a European demos. This might help to develop a common policy understanding. In this
case, Switzerland is again an inspiring example. After the Swiss civil war in 1847, afederd Sate was
created which could not rely on anational demos: A Swiss demos did not exist then. Only cantona

demoi could be observed. According to Hug (2000, chap. 6), the eements of direct democracy in
the Swiss condtitution contributed to the development of a Swiss demos.

Hug (2000) aso outlines clearly, however, that the hopes of an EU-wide referendum forming an EU
demos should not be exaggerated. Two cavests in drawing an anadlogy between 19" century Swit-
zerland and the EU are particularly in place: First, dements of direct democracy might be helpful but
are neither necessary nor sufficient for a European demos to emerge. It is too little known about the
mechanisms that lead citizens to overthrow positions that are based on their narrow (nationa or
cantonal) interests and instead adopt more genera postions (Cederman and Kraus, 2003). For
Switzerland, the empirica results on differences in tax evasion between cantons with and without ref-
erenda indicate that a referendum might shape such a transformation of interests. It might, however,
a0 be that nationa interests prevail and are exacerbated by EU-wide referenda for ingtance if refer-
endum outcomes frequently follow aong the digtinction between poor and rich member countries.
Second, it is obvious that at least in some member countries citizens are not yet ready to accept me-
jority decisons at the EU level. Consder for instance an increase in tax rates in order to finance ad-
ditiond funds for Eastern European countries on alarger scae. Within the single member states, such
aregiond redigribution, say from Northern Italy to the Mezzogiorno, is (more or less) accepted by
the citizens paying for it because anationd feding of mutud solidarity exists. At the European leve, a
corresponding consciousness is il lacking. Thus, a the moment a corresponding proposal would
probably be rgected by the people.

However, likein Switzerland in the 19" century, the introduction of referenda could help to develop
such a consciousness which might help that in the long run redigtributional measures would be ac-
cepted by the European citizens also at the European level. Like centrd bank independence is nei-
ther necessary nor sufficient but helpful for price stahility, the discourse among citizens that precedes

13. See the more recent discussions in several European newspapers on the development of a European demos
in light of the geopolitical developments after the second Irag war: J. DERRIDA and J. HABERMAS, Unsere B-
neuerung, in: FRANKFURTER ALLGEMEINE ZEITUNG No. 125, May 31, 2003, p. 33.
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the referendum or initiative decisons at the EU level helpsto transform individua self-interest of citi-
zens to a public interest and the nationa to European public interests. The nationaly informed pos-
tions of citizens may be questioned according to what extent they can be generdised to the European
level. In order to make such reflected political decisons at the EU leve, citizens need incentives to
discuss European issues. Referenda and initiatives at the EU leve are a convenient way to provide
them.

2.5 TheWicksdlian Connection between Public Servicesand Tax Prices

The most convincing argument for the introduction of instruments of direct democracy at the EU leve
gems from the fact that referenda and initiatives dlow to conduct public policy such that the tax
prices citizens pay for public goods and services are linked to the benefits the citizens obtain from
these public goods and services. Breton (1996) cdls this the Wicksdlian (1896) connection. The
systematic empirica andyses of the impact of referenda and initiatives on economic policy for Swit-
zerland and the U.S. states provide strong support for the hypothesis that the Wicksellian connection
rather exists in direct than in representative democracy.™ According to these studies, public spend-
ing,™ revenue™ and debt'’ are Sgnificantly lower in jurisdictions with direct democracy than in those
with pure representative democracy. With repect to spending structure, the fiscd referendum mainly
restricts welfare and adminigtrative spending according to Schaltegger (2001) and Vatter and Freitag
(2002). With respect to revenue structure both, the U.S. states with initiatives and the Swiss cantons
with a fisca referendum, rely more on user charges than on broad-based taxes® Moreover, Ma-
tsusaka (1995, 2002) and Schaltegger and Feld (2001) provide evidence that centralisation of
spending and revenue is reduced by the referendum.

The question remains, however, whether the lower level of public spending aso leads to a more effi-
cient public sector. Pommerehne (1983) andysed costs and prices of local garbage collection in 103
Swiss cities in 1970. He found that average refuse collection costs (per household) were — ceteris
paribus — lowest in cities with direct legidation and private garbage collection. For a pand of the
Swiss cantons from 1970 to 1996, Barankay (2002) reports significantly lower infant mortality rates
and a higher share of college degreesin more direct democratic cantons suggesting that this indicates
a higher quality of public goods in the cantons. Pommerehne and Weck-Hannemann (1996) show
that in those Swiss cantons in which citizens have an impact on budgetary policy in direct legidation,
tax evasion is— ceteris paribus — lower as compared to the average of the cantons without such d-
rect influence™® These results are corroborated by Feld and Frey (20028) and by Torgler (2002)

14. For earlier descriptions of these studies, see Kirchgassner, Feld and Savioz (1999, chap. 5), Feld and
Kirchgassner (2000, 2001) and Matsusaka (2002).

15. See Matsusaka (1995, 2000, 2002) for the U.S. and Feld and Kirchgassner (1999, 2001), Feld and Matsusaka
(2003), Schaltegger (2001) and Vatter and Freitag (2002) for Switzerland.

16. See Matsusaka (1995, 2000, 2002) for the U.S. and Feld and Kirchgassner (2001) for Switzerland.
17. SeeKiewiet and Szakaly (1996) for the U.S. and Feld and Kirchgassner (1999, 2001, 2001a) for Switzerland.
18. See Matsusaka (1995) for the states and Feld and Matsusaka (2003a) for the Swiss cantons.

19. There are also theoretical arguments why citizens in direct democracies evade taxes to a lesser extent than
those in representative democracies. See Pommerehne, Hart and Feld (1997) and Feld and Frey (2002).
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using different data sets. If, however, the willingness to pay taxes is the higher the more satisfied citi-
zens are with public services supplied, then these results are evidence for a higher satisfaction of citi-
zens and, therefore, for greater efficiency of the provison of public services. Indeed, Frey and
Stutzer (2000, 2002) present evidence that people in Switzerland perceive themselves as more satis-
fied with their life as a whole in direct democratic cantons keeping income levels and other controls
congtant. These results are evidence for the stronger link between tax prices and public services in
direct democracy. They indicate as well that Swiss citizens fed more respongble for their commu-
nity. They might be more willing to accept decisons that lead to an income or wedth loss for them:
selves than citizens of representative democracies.

These studies lend support for the hypothesis that direct democratic systems are more efficient than
representative democratic ones. A more efficient political system should aso lead to better economic
performance. Feld and Savioz (1997) study the relationship between budgetary referenda and eco-
nomic performance of Swiss cantons measured by GDP per employee. In a pand with annua data
from 1984 to 1993 for the 26 Swiss cantons, they arrive at the conclusion that GDP per employee is
— ceteris paribus — by about 5 percent higher in those cantons with budgetary referenda compared to
cantons without those referenda. Again there is corroborating evidence from Freitag and Vaiter
(2000) for Switzerland and by Blomberg and Hess (2002) for the U.S. states. All in dl, the empirica
evidence from the U.S. and Switzerland supports the hypothesis that (economic) policy outcomesin
jurisdictions with referenda and initiatives are more closdy orientated at the Wicksdllian connection
of spending and tax prices. Given this evidence, much is redly spesking for the introduction of direct
democracy in the future EU condtitution.

3 A Mandatory Referendum on the European Congtitution

Given the success of referenda and initiatives in the U.S. and Switzerland and the necessity to have a
condtitutiond referendum at the EU levd in order to control the rules of the political game, we there-

fore propose to include amandatory constitutional referendum for the EU Condtitution. This pro-

posa contains two components. Fird, the basic document, the founding treaty that will be the EU

condtitution, must be adopted in a mandatory referendum. Second, future changes of the EU congti-

tution have to be finaly adopted by the European citizenry in a mandatory referendum as well. These
referenda should be binding and required. The EU inditutions involved in the decisons on the EU

Condtitution, the Commission, the Council and the EP, camot abrogate or overrule the referendum

decison other than proposing a new amendment to the congtitution (second case) or proposing a
new condtitution draft (first case). The EU citizenry empowered to decide on EU condtitutiond issues
isasdefined in Art. 5 of the first part in the current draft congtitution as of 28 October 2002.

Both condtitutiond referenda, the first founding referendum and the second referendum on congtitu-
tiond changes, are adopted if a smple mgority of citizens and a qudified (two thirds) mgority of
countries accept the condtitution or the condtitutional amendment, respectively. Like Frey (1995),
Schneider (1996), Epiney (1997) and Papadopoulos (2002), we thus also propose a ‘double’ me-
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jority of voters and member countries® While the first two authors do not specify the required me-
jorities, the third proposes to have a mgority of voters and a qualified mgority of at least 10 member
states. Papadopoulos proposal corresponds to ours. Currently, Epiney’ s proposal aso corresponds
to the proposdl in this paper, but our proposal is dynamically stable to Eastern and any further e
largement. Compared to Abromeit’'s (1998) proposd, the one made here is less redtrictive.
Abromeit suggests to have a mgority of votersin dl sates which trandates the current unanimity re-
quirement for Treaty changes in the Council and the parliaments of the representative democratic EU
member dates to an EU decison-making structure with direct democracy. This would, however,
give every single member date extreme veto power, provide incentives for strategic behaviour and,
therefore, make changes nearly impossible? Thus, it is reasonable to reduce the quorum with re-
spect to the member states to two thirds. No other restriction with respect to the mgjority require-
ment should be imposed. Especidly, there must be no requirement that the referendum is adopted
only if turnout exceeds a certain threshold of the EU citizenry, because such a quorum invites Strate-
gic behaviour and is actualy a quorum on the share of gpprova votes® No such quorum should
hence exis.

The firgt founding referendum should be on the whole new Tregty that contains the three sections of
the actud Condtitution, of the policy areas and the generd and concluding provisons. The mandatory
referendum should not extend to the norma statutes of the EU, it should only be on condtitutiona
changes. According to the current draft, proposed by the Convention, the mandatory congtitutional
referendum thus coverstitle 111 on the assgnment of powers of the EU, title IV on EU inditutions, ti-
tle V on procedures to decide EU policy measures, title VI on the democratic principle, title VII on
the finances of the EU, title VIII and IX on EU foreign policy, and title X on entry to and exit from
the EU. In addition, the mandatory congtitutiona referendum should be used for changes of the find
section that contains the provisions for the adoption of the new Congtitution and the procedures to
change the Condtitution. The mandatory congtitutiona referendum does not interfere with the provi-
sons under title | on the Structure of the condtitution and under title 11 on EU citizenship and basic
rights. The substance of both titles should not be changed by any decison-making body (eternity
clause). The mandatory referendum on the adoption of the new Condtitution should be included in
the article in the final section that is supposed to contain provisions on the adoption of the Congtitu-
tion. In the draft of 29 October 2002, this article is caled Art. x + 4. The mandatory congtitutional
referendum should be laid down in Art. X + 3 on the procedures for changes of the Condtitution in
the same section.

20. For avery useful summary of the different proposals for direct democracy in the EU see again Hug (2002,
chap. 7, pp. 102). The comparisons of our proposals with the ones in the literature in Sections 3 and 4 are
based on his summary.

21. Inthe current situation log-rolling can help to overcome such blocking. This is, however, hardly possible if
the final decisions are taken by popular referenda.

22, Seefor thisthe experiencesin the Weimar Republic, in the Bundesland Hamburg as well asin Italy discussed
in Kirchgéssner, Frey and Savioz (1999, pp. 6, 38f., 161).
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If the European Court were turned into a congtitutiona court, it should have the obligation to check
the compatibility of proposed changes of the condtitution with the substance of title 11.% This check
should be performed before the referendum takes place, independent of whether the change is pro-
posed by the parliament or, asis discussed below, by a popular initiative. In this proposa, we follow
Buchanan (2001) who objects againgt extending a mandatory congtitutiona referendum on all con-
ditutiona provisons. There is a potentia conflict between the rule of law and the principle of de-
mocracy that can most eedily be resolved by formdly protecting basic human and civil rights from
democratic access. Buchanan (2001) acknowledges however the usefulness of a mandatory consti-
tutiond referendum in preserving the property rights granted in the congtitution. The referendum in-
cludes the European citizens as an additiond veto player in the EU decison-making game such that
once agreed upon, condtitutiona outcomes are stabilised. Condtitutional changes are more difficult
though not impossible. Moser (1996, 19968) shows this stability enhancing effect of the referendum
theoreticaly in spatid voting modds. With respect to the condtitutiond draft of the Convention, thisis
particularly important with respect to the assgnment of competenciesto the EU. A creeping centrali-
sation, as criticised by Vaube (1994) and Blankart (2000), is thus less probable.®*

4 Congtitutional/Statutory Initiatives and a Fiscal Referendum at the EU Leve

4.1 Congtitutional and Statutory Initiativesat the EU Level

While the referendum is an indtitution that enhances the stability of congtitutiona and policy outcomes
and is thus rdatively conservative, the popular initigtive grants citizens the possibility to put new po-
litical issues on the agenda or to have an unbundling of palicy issues. In both functions, the initiative is
innovetive. It creates new policies or modifies exidting policies. The incdluson of an initigive in EU
decison-making in addition to the mandatory condtitutiond referendum is thus useful in order to fa-
cilitate the launching of new policies which are neglected by the palitical dite for the citizens. Theini-
tiative accomplishesthis god at relaively low costs compared to the foundation of new partiesand is
thus dso avave for politica protest: In a direct democracy, citizens can oppose the political estab-
lishment by using palitical inditutions instead of political unrest on the streets.

This leads to propose the introduction of a condtitutiona and a Satutory initiative in the EU Condtitu-
tion. The conditutiond initiative serves the purpose of introducing inditutiona innovation a the EU
level. The EU will develop further to afederation and may a some point in time have much stronger
competencies than it has today. Although the mandatory referendum will decelerate this process, it
will not (and should not) prevent it if it is reasonable and serves the interests of amgority of EU citi-
zens and a qudified mgority of the countries. A more powerful Union will need additiond finances,

23. Please note that this check should only occur with respect to the Bill of Rights of the European Constitution.
In addition, there must be a control that there isaunity of contents of the proposed changes of the European
Constitution. This means that no disparate issues should be allowed to be combined in order to succeed at
the ballots. See also Papadopoul os (2002). The role of the constitutional court should not be as active as that
of the U.S. Supreme Court or the German Constitutional Court.

24. In contrast to Vaubel (1996), we hence trust more strongly in the centralisation reducing impact of the consti-
tutional referendum following the arguments by Blankart (2000) and the empirical results by Schaltegger and
Feld (2001).



— 16—

will seek additiond spending opportunities and will have a much higher frequency of EU legidation
than today. In such a (utopian?) palitical environment, citizens may see the necessity to have addi-
tiond insruments, like an optiond Satutory referendum to control EU legidation, a their disposa.
Naturaly, the condtitutiond initiative can also be used to assgn additional competenciesto the EU or
to launch anew policy, anew ‘fund’, to propose the enlargement by a new member state and so on.

In contrast to Schneider (1996), Epiney (1997) and Abromeit (1998), we thus dismiss the possibility
of including an optiona dautory referendum in the EU Conditution. The reason is mainly a prag-
matic one: The optiond referendum would unduly reduce the efficiency of EU decison-making and
increase decisgon-making costs very strongly. Either the optiond referendum would be relatively ess-
ily accessble to a smal number of citizens such thet partid interests could dow down EU decison-
making congderably. Or access would be prohibitively high such thet the optiona referendum could
be declined anyway. Abromeit (1998) suggests to have an optiond referendum on regiona (sectoral)
objects that could be triggered by 5 percent of the voters of that region (50'000 voters in a sector)
and would come into force when a smple mgority of voters in that region (in that state) adopted it.
This proposd gives a strong veto power to regiona or sectord interests that might well be againgt the
interests of amgjority of EU citizens. Epiney (1997) augments a proposa by Zirn (1996, 2000) that
the European Parliament should be able to trigger an optiond referendum. According to this pro-
posdl, it would be triggered by an absolute mgority of MEP's that represent at least 5 States. It
would cover dl directives and regulations and would be accepted if Smple mgorities of voters and
dtates adopted it. This proposa would unduly strengthen the EP in the balance of EU powers and in-
duce a plebiscite dement in EU decison-making. Plebiscites have in common that they are &
manded by the legidature or the executive and are thus a their disposa. Very often they are used
drategicaly as the French experience in particular (as well as the German experience in the 1930's)
shows. Such provisions should not play a role in EU decison-making. Findly, Schneider (1996)
proposes an optiona condtitutiond referendum that is triggered by 5 million EU citizens and must be
adopted by mgorities of voters and states if a turnout of 30 percent is reached. In particular the
turnout quorum poses problems in this proposal because, as is stated above, it invites strategic ke-
haviour of opponents of a certain constitutional proposal.”® The necessity for an optiona constitu-
tiond referendum does aso not exig, if there is a mandatory conditutiona referendum: Any change
of the condtitution must be decided by EU citizens such that a sdlective condtitutiona veto becomes
obsolete.

Our proposd of a condtitutiond initiative is more cautious than the optiond (dtatutory) referendum
with respect to the efficiency of the EU decision-making and the openness to give partid interests an
indrument for dowing down decisons. It is more ambitious than the referendum at the EU leve in
generd with respect to the preconditions for directly conducting EU politics. Abromeit (2002, pp.
201) objects againg an EU initiative basicaly with the same argument as her proposal of optiona
datutory referendum is rgected here: Initiatives would alow partid interests undue influence. In ad-
dition, the initiative poses the question of a proper formulation of condtitutiona amendments and legd
statutes.

25. Papadopoulos (2002) al so proposes a participation requirement that has the same problems.
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Abromelt’s basc argument againg the initiative is unconvincing. An initigtive is necessaily intensvely
discussed dready before it is actudly launched. During the phase of signature collection, many peo-
ple have to be convinced to subscribe to an initiative. When the signature collection is successtul, the
legidature (EP and Council) and the executive (Commission and Council) have ample opportunities
to discuss and criticise the popular initiative. In addition, they can have a right for a counterproposal
that includes useful parts of the initiative or provides a more reasonable dternative to citizens. It
should be redised as well that a new innovative policy or an inditutiona innovation in the case of
condiitutiond initiatives is much more difficult to accomplish than a veto on a proposd by the legida-
ture or the executive. Risk-averse people are status quo oriented. This orientation plays againgt the
initiative, but for the veto via an optiona referendum. Indeed, the empirica evidence from the U.S.
and Switzerland supports this argument. As mentioned in Section 2, partid interests, in particular fi-
nancidly important interest groups, in the U.S. have difficulties to succeed with an initiative compared
to citizen groups, while money is influentid in stopping policies by using a referendum. The experi-
ence with initiaives in Switzerland is hinting in the same direction: The mgority of the federd initia-
tives are rgected. However, an initiative influences policy in many cases even when it is declined:
The politicd dite redises that it has neglected particular political issues to an unjudtified extent and
correctsthis.

All indl, theincdluson of a conditutiond and statutory initiative in the European Condtitution is useful
and helps to develop the EU indtitutionaly and paliticaly. With respect to the conditutiond initiative
we propose that EU citizens as defined in the condtitution as well as officid authorities like the EP,
the Commission, or particular parties can trigger an initiative if they are able to collect sgnatures that
make up for 5 percent of the electorate. According to Matsusaka' s (1995) study for the U.S., aSg-
nature requirement of 10 percent of the eectorate and more, prevents the initiative from having asg-
nificant impact on (fiscal) policy outcomes. The median Sgnature requirement for the popular initia-
tive a the U.S. gatelevd is 5 percent. When Switzerland included a condtitutiond initiative in 1891,
the signature requirement for it was 5 percent of the eectorate as well. Because it was fixed at the
absolute number of 50000 signatures and only once increased to 100' 000 after the women got their
voting rights, the threshold for an initiative has become much lower today. Alternatively, the Sgnature
requirement could consider the representation of member countries much more strongly such that (in
addition) a 9gnature requirement of 15 percent of the eectorate in 5 countries, but 2 percent of the
electorate at least, may aso be sufficient.®

There is much less research however on the time alowed to collect Sgnatures. Even alow signature
requirement of 2 percent of the EU eectorate might be unduly redtrictive if only a month were d-
lowed to collect them. A look at the Swiss cantond level might be helpful in this case. With the ex-
ception of the canton of St. Galen no difference in collection time is made with respect to congtitu-
tional and Statutory initiatives. While citizens have two months to collect Sgnatures in Nidwalden and
the Ticino, they have 18 months in Solothurn. &. Galen dlows three months for signature collection
in the case of the gtatutory initiative and Sx months for the conditutiona initiative. Nine cantons don’t
have any redtriction. At the EU level, more time to collect Sgnatures is of course needed than at the

26. Papadopoulos (2002) proposes similar provisions for an EU initiative. He suggests a signature requirement of
5 percent of the electorate in at |east 5 member countries.
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Swiss cantond level. Thus, the restriction of collection time should be about 18 months or two years
to give an initiaive committee sufficient time to collect Sgnatures representing afair share of citizens
from different member countries. The EU condtitution must also ensure that collection of Sgnaturesis
not localy concentrated in order to hinder an organised suppression of people willing to Sgn for an
initiative. Much of the German experience with direct democracy in the Weimar Republic teaches
that signature collection should not be concentrated in officialy fixed adminigrative buildings. It g-
pears to be much better to dlow for a collection in public places in generd as most U.S. states and
Switzerland haveit.

The condtitutiond initiative is adopted if a mgority of citizens and a qudified (two thirds) mgority of
countries is reached. Unlike the mandatory referendum, the jurisdiction of the condtitutiond initiative
isnot apriori regricted in the domain of basic human and civil rights. It should be possible to extend
to human rights. However, both the condtitutional and statutory initiative are subject to judiciad corn-
trol ex ante. Congdtitutional amendments and laws resulting from the initiative can be abrogated when
they contradict basic human and civil rights. Like the mandatory condtitutiona referendum, the con-
ditutiond initiative should be laid down in Art. x + 3 on the procedures for changes of the Condtitu-
tion in the final section.

The provisons for the sautory initiative are the same as for the conditutiond initiative as regards
who can propose an initiative and the sgnature requirement. However, the statutory initiative will be
accepted if only amgority of citizens adopts it. Again, the Parliament or the Council are dlowed to
formulate a counterproposa to a datutory initiative ex ante. The European Court has again the obli-
gation to check the compatibility of the statutory initiative with conditutiona provisons before the
ballot takes place. Moreover, it should aso be possble to make a ‘generd inititive’ where the ini-
tiative describes a specific politica objective and it is the role of the (Council and/or the) Parliament
to formulate the corresponding law. The gatutory as wel as the generd initiative should be included
under title V1 of the Condtitution on the democratic ‘life’ of the Union. A new article must be cregted
that includes the provisons for them. In addition, the principle of participatory democracy, as cur-
rently consdered in the draft condtitution of the Convention, should explicitly include dections, refer-
enda and initiatives as means for democratic participation.

Two detailed proposas for an EU initiative exigt. Although condtitutional and statutory initictives are
not distinguished, but instead formulated for abstract genera rules, Epiney (1997) proposes that 10
percent of the citizensin at least 5 Sates or the governments of 5 states can trigger an initiative that is
adopted by the double magjority of voters and countries. Weiler (1997, 1999) proposes a statutory
initiative that is triggered by dtizensin at least 5 member dates (without specifying how many citi-
zens) and is adopted as well by the double mgjority. Compared to the proposed congtitutiona initia-
tive in this paper, both have relatively low signature and mgority requirements. In our proposd, the
mgority requirement for the satutory initiative iswith asmple mgority of citizens, rdatively low.

4.2 A Fiscal Referendum at the EU Leve

Given the mandatory conditutiond referendum, the condtitutional and the datutory initictive, the
guestion emerges whether the EU Condlitution will then contain sufficient safeguards to bind EU
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representatives to the preferences of EU citizens. In the U.S. states and the Swiss cantons, this ques-
tion is negativey replied to. Mot of them have additiona provisons for a direct influence of citizens
on public finances. Asthe survey in Section 2 indicates, most of the empirica results are indeed db-
tained for fiscal referenda. Does the EU Constitution need afiscal referendum aswell? In order to be
able to answer that question, two things should be discussed. Firdt, a fisca referendum must be de-
fined. Following the most common Swiss definition, afisca referendum congsts of three components
(or acombination of them): If government and parliament propose a spending project that exceeds a
certain spending threshold, an optiona or mandatory fisca referendum is triggered. In addition, spe-
cific fiscal referenda can exist with respect to changes in taxation or with respect to new bonds that
are used to finance the spending project.

Second, it must be discussed how European policy domains should be financed. In Kirchgéssner

(1994) it is argued that EU spending should be financed by proportiona (indirect) taxes, but not by
(progressive) persona income taxes. The rationale behind this proposal lies in the different control

possihilities which exig on different governmenta levels. Any government will act the more in accor-

dance with the preferences of the individuals, the more the citizens are able to contral it. At the lower

levels, in smaler jurisdictions, the citizens have better possibilities to force the government to act ec-

cording to their preferences. In this respect, there exigts a Sgnificant difference between progressive

(direct) and proportiona (indirect) taxes. If tax rates can only be changed via changing a law, which
is the usua way in the case of indirect taxes, a relative increase of the government share has to be
decided via the parliamentary process or via a referendum. This ensures a public discusson, and a

least aslong as government seeks its re-election, it will hesitate to increase taxes, and it faces difficu-

ties in getting such gpproved by the parliament, not to mention the generd public. Thus, increases of

indirect tax rates are comparatively rare events, even with respect to quantity taxes, whose red yield

is eroded due to inflation. Such proportiond taxes leave a rdatively smal leaway for Leviathan be-

haviour of a government. Progressive direct taxes, on the other hand, create larger revenue not only

whenever private economic activity and — consequently — private income increases, but aso as long

as inflation prevails, if there is no corresponding indexation. Thus, there is sldom a need for a
change of the tax law if the government wants to collect higher revenue: It gets it automaticaly.

Therefore, progressive taxes provide a comparatively wide leeway for a government to behave as a
Leviathen.

Thisimplies that the necessity of control posshilities differs with respect to different taxes. For taxes
whose revenue raises (nearly) automatically there is more need of controllability compared to (indi-
rect) taxes where it is mogt difficult for politicians to increase the (relaive) revenue: Much more con
trol by the citizens is needed to keep down direct taxes than to restrict indirect, especidly generd
sdes taxes like the VAT. Therefore, a the European level only the revenues from indirect taxes
should be available. We hence propose to fix arate of aVAT surcharge on nationa VAT revenuein
the EU Condtitution that is equivadent to the revenue the EU now gets from the VAT resource. This
surcharge should adready be included in the proposed EU Congtitution that is to be decided in the
founding mandatory congtitutiond referendum according to our proposd. Given that there should be
a mandatory congdtitutiona referendum on each condtitutiond change, each change of that surcharge
rate has to be decided by citizens in a referendum as well. When there are no congtitutional changes
that degrade financiad condtitutiond provisons to mere gatutes, no tax referendum is needed. Simi-



—20—

larly, no referendum on new bonds is needed as long as the principle of a baanced budget isfixed as
in Art. 39 of the draft condtitution. If there are changes in both condtitutiona provisions, for whatever
reason, specific fisca referenda on tax changes and the issuing of new bonds should be introduced in
the EU condtitution. The mgority requirement should then be the same as for the mandatory consti-
tutiond referendum.

With respect to EU spending, the draft congtitution does not contain any specific provisons. Indi-
rectly, however, spending is pre-determined by the assgnment of tasks to the EU leved. The current
EU budget, though following the principle of unity, can be (padliticaly) divided in different funds, the
agricultural and the Structurd funds. Again, the mandatory congtitutiond referendum suffices as long
as the assgnment of new respongibilitiesis as closely attached to spending as it currently is at the EU
level. If, again for whatever reason, the EU should adopt more competencies and power and thus
aso have increased spending needs, a fisca referendum for new spending projects would however
be useful. In that case, we propose to have an optiona and a mandatory fiscal referendum on new
spending projects with different spending thresholds. The thresholds could be in absolute or relative
terms. Moreover, the spending threshold should dso differ whether it is a non-recurring project or
recurring expenditure. Due to the fact, however, that there is no need for such a referendum at the
moment, it does not make sense to specify exactly these four different thresholds. The mgority re-
quirement could be a smple mgority of EU citizens. It must be noted that such afiscd referendum is
useful if the EU would develop to a more powerful Union. Because congtitutional provisions are cre-
ated for alonger time horizon, afisca referendum may thus aready be considered to be included to-
day. We bdieve however that the current financia Structure of the EU and the condtitutiona prowvi-
sions thought about according to the draft congtitution of the Convention do not necessarily need to
be restricted additiondly by a fisca referendum. Given the current ate of the discussion, a manda-
tory condtitutiond referendum as well as a congtitutional and statutory and genera initiatives appear
to be sufficient to bind EU policy outcomes to the preferences of EU citizens.

5 Summary and Concluding Remarks

In this paper, the introduction of direct democratic decison-making in al EU decisions is consdered
when it is feasble without prohibitively increesing decison-making cods. After clarifying that each
condtitution is a contract joining the citizens of a state and requires as such the explicit agreement of
(at leest amgority of) citizens, the pros and cons of direct democracy from atheoretical and empiri-
ca perspective are discussed. That citizens have better possibilities to control representatives in d-
rect than in representatives democracies provides one of the strongest arguments for the introduction
of direct democracy in the European Condtitution. The control argument cannot be invalidated by the
congderation of interest group or scae arguments. That citizens may vote expressively is no argu-
ment againg direct democracy as well. It can rather be expected that expressive voting leads citizens
to express mord sentimentsinstead of narrow self-interests at the ballots. Seen from this perspective,
referenda and initiatives may be an inditutiondised way to shape the emergence of a European
demos. If this happens to be the casg, it is another argument for the introduction of referenda and ini-
tigtives & the EU leve. A find strong argument for direct democracy in this paper is obtained from
the comparative empirical evidence on economic policy outcomes in direct and representative demo-
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crdic jurisdictions according to which policies in direct democracy more strongly follow the Wick-
sdlian connection of tax prices and spending.

These arguments lead us to propose the introduction of eements of direct democracy in a future
European Condtitution. The European citizens should have the possibility to decide themsdves about
the future European Condtitution as well as any future changes of it. Thus, we propose a mandatory,
required and binding referendum on total and partial revisions of the European Constitution.
Because we aso propose that the EU gets its own value added tax revenue, the rate of which isto
be fixed in the congtitution, tax increase is o subject to the mandatory referendum. In addition, we
propose a constitutional initiative a statutory as well as a general initiative Findly, in the case
that the EU should adopt more competencies and power and, therefore, have increased spending
needs, we propose afiscal referendum for financidly important projects.
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